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DEPARTMENT  OF  AGRICULTURE 

Famtars  Homa  Admlniatratlon 

7  CFR  Part  1940 

Mathodoiogy  and  Forrmiiaa  for 
Allocation  of  Loan  and  Grant  Program 
Funda 

AGENCY:  Farmers  Home  Administration, 
USDA.  ' 

ACTION:  Final  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FnHA)  amends  its 
regulation  that  is  utilized  by  the  Rural 
Development  Administration  (RDA)  in 
allocathig  program  funds  by  State.  A 
change  is  needed  in  the  way  RDA 
program  funds  are  allocated  by  State  to 
give  a  better  nationwide  distribution. 
This  action  is  to  inform  the  public  of  a 
change  in  the  criteria  used  to  calculate 
the  program  funds  allocated  by  State. 
EFFECTIVE  DATE:  October  22, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  W.  Cooper,  Loan  Specialist,  Water 
and  Waste  Disposal  Division,  Rural 
IDevelopment  Administration,  USDA, 
South  Agriculture  Building,  room  6328, 
Washington,  DC  20250,  telephone:  (202) 
720-9589. 

SUPPLEMENTARY  INFORMATION: 
Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  exempt  from 
those  requirements  because  it  has  no 
adverse  impact  on  RDA  borrowers  or 
other  members  of  the  public  and  it 
involves  only  internal  Agency 
management.  It  is  the  policy  of  this 
Department  that  rules  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts  shall  be  published  for 
comments  notwithstanding  the 
exemption  in  5  U.S.C  553  with  respect 


to  such  rules.  This  action,  however,  is 
not  published  for  proposed  rulemaking 
since  it  involves  only  internal  Agency 
management  and  publication  for 
comment  is  unnecessary. 

Integovemmental  Review 

This  action  affects  the  following  RDA 
programs  listed  in  the  Catalog  of  Federal 
Elomestic  Assistance  and  will  be  subject 
to  the  provisions  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  writh  State  and  local 
officials: 

10.760  Water  and  Waste  Disposal  Systems 
for  Rural  Communities 
10.766  Community  Facilities  Loans 

10.768  Business  and  Industrial  Loans 

10.769  Rural  Business  Enterprise  Grants 

Environmental  Impact  Statement 

This  action  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1940-G.  "Environmental  Program." 

RDA  has  determined  that  the  action 
does  not  con^tute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Puh. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Discussion 

The  criteria  utilized  to  distribute  RDA 
program  funds  to  States  is  being  revised 
to  better  reflect  the  Agency’s  goals  and 
objectives.  This  action  will  allow  the 
Agency  to  take  into  consideration  a 
State’s  percentage  of  the  National 
nonmetropolitan  unemployment  figiure 
in  allocating  program  funds.  This 
change  will  give  a  better  distribution  of 
program  funds  by  taking  into 
consideration  the  economic  conditions 
in  each  State.  This  action  nvill  not  have 
a  major  impact  on  the  program  funds 
each  State  will  receive,  however,  it  will 
give  a  more  equitable  balance  in  the 
allocation  process. 

List  of  Subjects  in  7  CFR  Part  1940 

Administrative  practice  and 
procedure.  Agriculture,  Allocations, 
Grant  programs — Housing  and 
community  development.  Loan 
programs — ^Agriculture,  Rural  areas. 

Therefore,  chapter  XVIII,  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  1940— GENERAL 

1.  The  authority  citation  for  part  1940 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989;  42  U-S.Q  1480; 

5  U.S.C  301;  7  CFR  2.23;  CFR  2.7a 

Subpart  L— Methodology  and 
Formuiaa  for  Allocation  of  Loan  and 
Grant  Program  Funda 

2.  Section  1940.585  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  1940.585  Community  FacHIty  Loane. 

•  «  •  •  • 

(b)  Basic  formula  criteria,  data  source 
and  weight.  See  §  1940.552(b)  of  this 
subpart. 

(1)  The  criteria  used  in  the  basic 
formula  are: 

(1)  State’s  percentage  of  national  rural 
population — 50  percent 

(ii)  State’s  percentage  of  national  rural 
population  with  incomes  below  the 
poverty  level — 25  percent. 

(iii)  State’s  percentage  of  national 
nonmetropolitan  unemployment — 25 
percent. 

(2)  Data  source  for  each  of  these 
crit^on  is  based  on  the  latest  census 
data  available.  Each  criterion  is  assigned 
a  specific  weight  according  to  its 
relevance  in  determining  need.  The 
percentage  representing  each  criterion  is 
muhipli^  by  the  wei^t  factor  and 
summed  to  i^ve  at  a  State  factor  (SF). 
The  SF  cannot  exceed  .05. 

SF  s  (criterion  (b)(l)(i)  x  50  percent)  -»■ 
(criterion  (b)(l)(ii)  ^  25  percent)  -»■ 
(criterion  (b)(lKiii)  x  25  percmt) 

*  «  *  «  * 

3.  Sef:tion  1940.586  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

11940.586  Water  and  Waste  Disposal 
Loans. 

«  «  •  *  • 

(b)  Basic  formula  criteria,  data  source 
and  weigfit.  See  §  1940.552(b)  of  this 
subpart. 

(1)  The  criteria  used  in  the  basic 
formula  are: 

(1)  State’s  percentage  of  national  rural 
population — 50  percent 

(li)  State’s  percentage  of  national  rural 
population  with  incomes  below  the 
poverty  level — 25  percent. 

(iii)  State’s  percentage  of  national 
nonmetropolitan  unemployment — 25 
percent. 

(2)  Data  source  for  each  of  these 
criterion  is  beised  on  the  latest  census 
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data  available.  Each  criterion  is  assigned 
a  specific  weight  according  to  its 
relevance  in  determining  need.  The 
percentage  representing  each  criterion  is 
multipli^  by  the  weight  factor  and 
summed  to  arrive  at  a  State  factor  (SF). 
The  SF  cannot  exceed  .05. 

SF  =  (criterion  (b)(l)(i)  x  50  percent)  + 
(criterion  (b)(l)(ii)  x  25  percent)  + 
(criterion  (b)(l)(iii)  x  25  percent) 

*  *  *  •  * 

4.  Section  1940.587  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1940.587  Water  and  Waste  Disposal 
grants. 

•  *  *  •  • 

(b)  Basic  formula  criteria,  data  source 
and  weight.  See  §  1940.552(b)  of  this 
subpart. 

(1)  The  criteria  used  in  the  basic 
formula  are: 

(1)  State’s  percentage  of  national  rural 
population — 50  percent. 

(ii)  State’s  percentage  of  national  rural 
population  with  incomes  below  the 
poverty  level — 25  percent. 

(iii)  State’s  percentage  of  national 
nonmetropolitan  unemployment — 25 
percent. 

(2)  Data  source  for  each  of  these 
criterion  is  based  on  the  latest  census 
data  available.  Each  criterion  is  assigned 
a  specific  weight  according  to  its 
relevance  in  determining  need.  The 
percentage  representing  each  criterion  is 

.  multiplied  by  the  weight  factor  and 
summed  to  arrive  at  a  State  factor  (SF). 
The  SF  cannot  exceed  .05. 

SF  =  (criterion  (b)(l)(i)  x  50  percent)  + 
(criterion  (b)(l)(ii)  x  25  p)ercent)  + 
(criterion  (b)(l)(iii)  x  25  percent) 
***** 

.  5.  Section  1940.588  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1940.588  Business  and  Industrial 
guaranteed  loans. 

***** 

(b)  Basic  formula  criteria,  data  source 
and  weight.  See  §  1940.552(b)  of  this 
subpart. 

(1)  The  criteria  used  in  the  basic 
formula  are: 

(1)  State’s  percentage  of  national  rural 
population — 50  percent. 

(ii)  State’s  percentage  of  national  rural 
population  with  incomes  below  the 
poverty  level — 25  percent. 

(iii)  State’s  percentage  of  national 
nonmetropolitan  unemployment — 25 
percent. 

(2)  Data  source  for  each  of  these 
criterion  is  based  on  the  latest  census 
data  available.  Each  criterion  is  assigned 
a  speciHc  weight  according  to  its 
relevance  in  determining  need.  The 
percentage  representing  each  criterion  is 


multiplied  by  the  weight  factor  and 
summed  to  arrive  at  a  State  factor  (SF). 
The  SF  cannot  exceed  .05. 

SF  =  (criterion  (b)(l)(i)  x  50  percent)  + 
(criterion  (b)(l)(ii)  x  25  percent)  + 
(criterion  (b)(l)(iii)  x  25  percent) 
***** 

6.  Section  1940.589  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1940.589  Rural  Business  Enterprise 
Grants. 

***** 

fb)  Basic  formula  criteria,  data  source 
and  weight.  See  §  1940.552(b)  of  this 
subpart. 

(1)  The  criteria  used  in  the  basic 
formula  are: 

(1)  State’s  percentage  of  national  rural 
population — 50  percent. 

(ii)  State’s  inverse  percentage  of 
nonmetropolitan  per  capita  income — 25 
percent. 

(iii)  State’s  percentage  of  national 
nonmetropolitan  unemployment — 25 
percent. 

(2)  Data  source  for  each  of  these 

criterion  is  based  on  the  latest  census 
data  available.  Each  criterion  is  assigned 
a  specific  weight  according  to  its 
relevance  in  determining  need.  The 
percentage  representing  each  criterion  is 
multiplied  by  the  weight  factor  and 
summed  to  arrive  at  a  State  factor  (SF). 
The  SF  cannot  exceed  .05.  • 

SF  =  (criterion  (b)(l)(i)  x  50  percent)  + 

(criterion  (b)(l)(ii)  x  25  percent)  + 
(criterion  (b)(l)(iii)  x  25  percent) 
***** 

7.  Section  1940.591  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1940.591  Community  Program 
Guaranteed  loans. 

***** 

(b)  Basic  formula  criteria,  data  source 
and  weight.  See  §  1940.552(b)  of  this 
subpart. 

(1)  The  criteria  used  in  the  basic 
formula  are: 

(1)  State's  percentage  of  national  rural 
population — 50  percent. 

(ii)  State's  percentage  of  national  rural 
population  with  incomes  below  the 
poverty  level — 25  percent. 

(iii)  State’s  percentage  of  national 
nonmetropolitan  unemployment — 25 
percent. 

(2)  Data  source  for  each  of  these 
criterion  is  based  on  the  latest  census 
data  available.  Each  criterion  is  assigned 
a  speciHc  weight  according  to  its 
relevance  in  determining  need.  The 
percentage  representing  each  criterion  is 
multiplied  by  the  weight  factor  and 
summed  to  arrive  at  a  State  factor  (SF). 
The  SF  cannot  exceed  .05. 


SF  =  (criterion  (b)(l)(i)  x  50  percent)  + 
(criterion  (b)(l)(ii)  x  25  percent)  + 
(criterion  (b)(l)(iii)  x  25  percent) 

*  *  *  *  '  * 

Dated:  October  14, 1993. 

Bob  ).  Nash, 

Under  Secretary  for  Small  Community  and 
Rural  Development. 

|FR  Doc.  93-25900  Filed  10-21-93;  8:45  am) 
BILUNQ  COD€  3410-07-M  * 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  73 

[Airspace  Docket  No.  93-ASW-7] 

Change  of  Time  of  Designation  and 
Using  Agency  for  Restricted  Areas  R- 
3801  A,  B,  and  C,  Camp  Claiborne,  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  reduces  the  time 
of  designation  and  changes  the  using 
agency  for  Restricted  Areas  R-3801A,  B, 
and  C,  Camp  Claiborne,  LA.  The  U.S. 

Air  Force  has  determined  that  there  is 
rio  longer  a  requirement  for  these 
restricted  areas  to  retain  a  “continuous” 
time  of  designation.  This  action  lessens 
the  burden  on  the  public  by  reducing 
the  basic  time  of  designation  from  168 
hours  per  week  to  70  hours  per  week, 
with  the  provision  to  activate  the  areas 
at  other  times  by  Notice.to  Airman 
(NOT AM)  when  required. 

EFFECTIVE  DATE:  0901  u.t.c.,  January  6, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Riley,  Military  Operations 
Program  Office  (ATM— 420),  Office  of 
Air  Traffic  System  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW,, 
Washington,  DC  20591;  telephone:  (202) 
267-7130. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  reduces 
the  time  of  designation  for  Restricted 
Areas  R-3801A,  R-3801B,  and  R- 
3801C,  Camp  Claiborne,  LA,  from 
“continuous”  to  “0800-2200  local  time, 
Monday-Friday;  other  times  by 
NOT AM.”  Following  a  review  of  the 
Claiborne  Bombing  Range,  the  U.S.  Air 
Force  has  determined  that  it  has  a 
continuing  requirement  for  the 
restricted  areas;  however,  the  current 
“continuous”  time  of  designation  is  no 
longer  needed. 


Federal  Register  /  Vol.  58,  No.  203  /  Friday,  October  22,  1993  /  Rules  and  Regulations  54487 


Furthermore,  the  former  using  agency 
for  the  range,  the  23rd  Fighter  Wing,  at 
England  Air  Force  Base  (AFB),  LA,  has 
been  relocated,  and  England  AFB  closed 
as  part  of  the  Base  Closure  and 
Realignment  process.  In  conjunction 
with  that  process,  management 
responsibility  for  the  operation  of  R- 
3801A,  B,  and  C,  was  transferred  to  the 
917  Fighter  Wing,  Barksdale  AFB,  LA, 
which  has  been  the  primary  user  of  the 
range  since  1973. 

This  action  also  amends  the 
description  of  R~3801A,  R-3801B,  and 
R-3801C,  to  reflect  the  current  using 
agency.  This  action  reduces  the  time  of 
designation  and  updates  the  assigned 
using  agency,  but  does  not  change  the 
existing  boundaries  of,  or  the  types  of 
activities  currently  conducted  with  R- 
3801A,  B,  and  C  Therefore.  I  find  that 
notice  and  public  procedure  imder  5 
U.S.C  553(b)  are  unnecessary  because 
this  action  is  a  minor  technical 
amendment  in  which  the  public  would 
not  be  particularly  interested.  Section 
73.38  of  part  73  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.8A  dated  March  3, 1993. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
bc^y'of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  not  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  action  reduces  the  time  of 
designation  for  Restricted  Areas  R- 
3801A,  R-3801B,  and  R-3801C.  but 
does  not  expand  the  boundaries  or 
altitudes,  or  change  the  activities 
currently  conducted  within  the  areas. 

No  FAA  action  will  be  required  to 
regulate  the  flow  of  nonparticipating 
aircraft  as  a  result  of  this  action. 
Therefore,  the  FAA  has  determined  that 
this  action  is  consistent  with  existing 
environmental  policies  and  objectives  as 
set  forth  in  section  101(a)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  and  that  it  will  not 
significantly  affect  the  quality  of  the 
human  environment  or  otherwise 


include  any  condition  requiring 
consultation  pursuant  to  section 
102(2)(c)ofNEPA, 

List  of  Subjects  in  14  CFR  Part  73 
Airspace,  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510, 1522;  E.0. 10854;  24  FR  9565,  3  CFR, 
1959-1963  Comp.,  p.  389;  49  U.S.C  106(g); 

14  CFR  11.69. 

§73.38  [Amended] 

2.  In  each  designation  in  §  73.38  listed 
below  remove  the  word  “continuous” 
for  the  time  of  designation  and  add,  in 
its  place,  the  words  “0800-2200  lo^ 
time.  Monday-Friday;  other  times  by 
NOT  AM”  and  also  remove  the  words 
“Commander,  England  AFB,  LA”  for  the 
using  agency  and  add,  in  their  place,  the 
words  “U.S.  Air  Force,  917  Fignter 
Wing,  Barksdale  AFB,  LA.” 

(a)  R-3801A  Camp  Claiborne,  LA. 

(b)  R-3801B  Llamp  Claiborne,  LA. 

(c)  R-3801C  Camp  Qaibome,  LA. 

Issued  in  Washington,  DC,  on  October  12. 
1993. 

Harold  W.  Becker, 

Manager,  Airspace-Bules  and  Aeronautical 
Information  Division. 

[FR  Doc.  93-26064  Filed  10-21-93;  8:45  am) 
BILUNQ  CODE  4»t0-13-«l 


14  CFR  Part  97 

[Docket  No.  27480;  Arndt  No.  1568] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  imder  instrument  flight  rules 
at  the  affected  airports. 


DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  january  1, 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  fXa 
Headquarters  Building,  800 
Independence  Avenue,  SW., 

Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  afiected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

•  For  Purchase — 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  whidi  the  afiected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT.  Paul 
).  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are  ' 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C  552(a),  1 
LiFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
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publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  eHiective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument  - 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
^rports. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  have  compliance 


dates  stated  as  efiective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SIAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  Airmen  (NOT AM) 
as  an  emergency  action  of  immediate 
flight  safety  relating  directly  to 
published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SIAP  amendments  require 
making  them  effective  in  less  than  30 
days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cadse  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  “major 
rule”  under  Executive  Order  12866;  is 
not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control  Approaches, 
Standard  Instrument,  Incorporation  by 
reference  (1)  navigation. 

Issued  in  Washington,  DC  on  October  15, 
1993. 

Thomas  C  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
StandcU'd  Instrument  Approach 
Procedures,  effective  at  0901  U.T.C.  on 
the  dates  specified,  as  follows; 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.Q.  App.  1348, 1354(a), 
1421  and  1510;  49  U.S.C  106(g)  (revised  Pub. 
L.  97-449,  January  12, 1983);  and  14  CFR 
11.49(b)(2). 

§§97.23,  97.25,  97.27, 97.29, 97.31, 97.33, 
and  97.35  [Amended] 

2.  Part  97  is  amended  to  read  as 
follows; 

By  amending;  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 


Effective 

State 

City 

Airport 

FDC  No. 

SIAP 

9/16/93  .....  I 

NY  1 

i 

Isiip  . . . . . 1 

Lor)g  Island  Mac  Arthur . 

FDC  3/5526 

NDB  Rwy  6  Arndt 

20...  This  corrects 
NOT AM  published 
in  TL  93-21 

9/17/93  ..... 

NC 

Roxboro  . 

Person  County . 

FDC  3/5247 

NDB  Rwy  6  Amdt  2... 

9/23«3  ..... 

AR 

Little  Rock . .  ! 

1 

Adams  Field . 

FDC  3/5334 

ILS  Rwy  22L  Amdt 

1... 

VOR-A  Amdt  4... 

9/23/93  .....  1 

IL 

j 

Chicago  . 

Lansirig  Muni . 

FDC  3/5331 

9/23/93  „... 

MS 

Natchez  . 

Hardy-Anders  Field  Natch-ez-Adams 
County.  ^ 

FDC  3/5323 

1 

NDB  Rwy  17  Amdt 

4... 

9/23/93  ..... 

MS 

Natchez  . . . 

Hardy-Anders  Field  Natch-ez-Adams 
County. 

FDC  3/5326 

VOR  Rwy  17  Amdt 
10A... 

9/23/93  ..... 

NM 

j  Albuquerque  . 

! 

Albuquerque  Inti  . 

9 

FDC  3/5333 

VOR  Rwy  8/TAC/ 
Amdt  18A... 

9/28/93  ..... 

VA 

Chesapeake  . i 

Chesapeake  Muni . . . 

FDC  3/541 1 

9/28/93  ..... 

VA 

1  Fredericksburg  . . . . 

Shannon  . 

FDC  3/5408 

NDB  Rwy  23  Orig... 

9/28/93  ..... 

jVA 

Newport  News . 

NewjxNt  News . 

Newport  News/Williamsburg  Inti . 

FDC  3/5407 

NDB  Rwy  7  Amdt  3... 

9/28/93  ...„ 

VA 

Newix)rt  News/Williamsburg  Inti . 

FDC  3/5409 

NDB  Rwy  30  Amdt 

3.. . 

Loc  BC  Rwy  25  Amdt 

13.. . 

Procedures... 

9/28/93  ..... 

;vA 

Newport  News . 

j  Newport  News/Williamsburg  Inti . 

FDC  3/5410 

9/3(V93  ..... 

i  MD 

i  Baltimore  . 

1  Baltimore-Washington  Inti  . 

FDC  3/5444 
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Effective 

State 

City 

Airport 

FDCNo. 

SIAP 

9/30/93  . 

9/3(V93  . 

9/3(V93  ..... 

9/3(V93  . 

10/01/93  ... 
10/04/93  ... 

Ml 

Ml 

Ml 

Ml 

OH 

SC 

Detroit  . 

Menominee . i . . 

Menoninee . 

Menominee . - . . . 

Alliance _ _ _ _ 

S^vntpr  ,  . 

Detroit  Metropolitan  Wayne  County . 

Menominee-Marinette  Twin  County  ..... 

Menominee-Marinette  Twin  County  _ 

Menominee-Marinette  Twin  County  _ _ 

MUIer . 

Sumter  Muni  . 

FDC  3/5437 
FDC  3/5448 
FDC  3/5449 
FDC  3/5451 
FDC  3/5462 
FDC  3/5505 

FDC3«533 

Radar-1  Arrxlt  22... 
NDB  Rwy  3  Arndt  2... 
ILS  Rwy  3  Arndt  2... 
VOR-A  Arndt  2... 
VOR-A  Arndt  8A.. 
NDB  Rwy  22  Arndt 
2B„. 

RNAV  Rwy  21  Arndt 
1... 

10/06/93  ...  1  Ml 
_ 1 _ 

Menominee . 

Menominee-Marinette  Twin  County  ..... 

|FR  Doc.  93-26060  Filed  10-21-93;  8;45  am] 
BILUNQ  COOC  4eiO-13-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[10  8494] 

RIN  1545-AP13 

Minimum  Funding  Requirements — Plan 
Restoration 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains 
amendments  to  the  final  regulations 
under  section  412  of  the  Internal 
Revenue  Code  of  1986.  These 
regulations  govern  the  application  of  the 
minimum  funding  requirements  of 
section  412  to  pension  plans  that  are 
being  or  have  been  terminated  pursuant 
to  section  4041(c)  or  4042  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  are  restored  to 
their  sponsoring  employers  by  order  of 
the  Pension  Beneht  Guaranty 
Corporation  (PBGC)  pursuant  to  section 
4047  of  ERISA.  The  regulations  provide 
taxpayers  with  guidance  necessary  to 
determine  the  amount  that  must  be 
contributed  to  a  restored  plan  in  order 
to  satisfy  the  minimum  funding 
requirements  of  section  412. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  October  22, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Roach  at  (202)  622-6060  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  23, 1990,  a  notice  of 
,  proposed  rulemaking  by  cross-reference 

4  to  temporary  regulations  was  published 

in  the  Federal  Register  (55  FR  42728). 
On  the  same  day,  temporary  regulations 
:  were  published  in  the  Federal  Register 

(55  FR  42704).  These  temporary 
[  regulations  supplement  the  existing 


regulations  on  the  minimum  funding 
requirements  under  section  412  of  the 
Internal  Revenue  Code  of  1986  (Code). 
The  temporary  regulations  provide 
guidance  on  the  proper  application  of 
the  minimum  funding  requirements  to 
plans  that  have  been  or  are  being 
restored  to  their  sponsoring  employers 
by  order  of  the  PBGC  as  authorized 
under  section  4047  of  ERISA. 

Written  comments  were  received  from 
the  public  on  the  proposed  regulations 
incorporated  by  cross-reference  in  the 
notice  of  proposed  rulemaking,  and  on 
July  19, 1991,  the  Internal  Revenue 
Service  held  a  public  hearing 
concerning  these  proposed  regulations. 
After  consideration  of  all  of  the  written 
comments  received  and  the  statements 
made  at  the  public  hearing,  the 
proposed  regulations  are  adopted  as 
revised  by  this  Treasury  decision. 

1.  Overview 

Section  4047  of  ERISA  authorizes  the 
PBGC  to  restore  a  terminated  pension 
plan  to  its  sponsoring  employer 
whenever  the  PBGC  determines  that  this 
action  is  appropriate  and  consistent 
with  its  duties  under  Title  IV  of  ERISA. 
The  statutory  provisions  of  section  4047 
grant  broad  authority  to  the  PBGC  to 
take  any  actions  necessary  to  restore 
terminated  plans  in  situations  where  it 
determines  the  action  to  be  necessary 
and  appropriate.  The  legislative  history 
further  demonstrates  specific 
Congressional  intent  to  confer  broad 
authority  on  the  PBGC  to  control  the 
details  of  plan  restorations. 

This  regulation  provides  rules  for 
applying  the  minimum  funding 
provisions  of  section  412  of  the  Code  to 
a  plan  that  has  been  terminated  and 
restored  xmder  section  4047  of  ERISA. 
The  application  of  the  minimum 
funding  standards  of  section  412  of  the 
Code  to  a  restored  pension  plan  presents 
unique  problems  b^use  a  restored 
plan  is  being  or  has  been  terminated  and 
administered  as  a  terminated  plan 
during  the  time  from  the  date  of 
termination  of  the  plan  to  the  date  of  the 
restoration  (or  its  implementation). 
During  the  period  between  the  dates  of 
termination  and  restoration  (or  its 


implementation).  Schedule  B  of  Form 
5500  will  not  have  been  completed  by 
the  plan  actuary,  nor  will  contributions 
have  been  made  to  the  plan.  When  the 
PBGC  acts  to  restore  the  plan,  the 
funding  standard  account  required  by 
section  412  of  the  Code  must  be 
reestablished  and  maintained  for  all 
subsequent  plan  years. 

The  restoration  of  a  terminated  plan 
under  section  4047  of  ERISA 
retroactively  reinstates  benefit  accruals 
under  the  plan  because  the  statute 
provides  for  restoration  of  the  plan  to  its 
pre-termination  status.  Because  the  plan 
will  have  been  underfunded  upon  plan 
termination  and  because  the  plan 
sponsor  will  ordinarily  not  have  made 
any  contributions  to  the  plan  while  it 
was  being  administered  as  a  terminated 
plan,  the  plan  is  likely  to  be  even  more 
underfunded  on  restoration.  This 
underfunding  will  be  significantly 
increased  if  the  plan  has  been 
administered  as  a  terminated  plan  for  an 
extended  period  of  time. 

2.  Explanation  of  Provisions 

Restoration  Funding  Method 

These  regulations  create  a  special 
funding  method,  known  as  the 
restoration  method,  which  adapts  the 
underlying  funding  method  used  by  the 
plan  to  the  special  circumstances  that 
exist  when  the  PBGC  restores  a 
terminated  pension  plan  to  the  plan 
sponsor  pursuant  to  section  4047  of 
OUSA.  The  regulations  require  the  use 
of  the  restoration  method  by  plans  that 
have  been  or  are  being  terminated  and 
restored  under  title  IV  of  ERISA. 

The  restoration  method  rules 
contained  in  these  regulations  give  the 
PBGC  flexibility  in  determining  the 
timing  and  amount  of  the  contributions 
to  be  made  to  fund  plan  liabilities 
arising  prior  to  the  first  valuation  date 
after  the  restoration  of  the  plan  by 
providing  for  the  funding  of  a  restored 
plan  imder  a  restoration  payment 
schedule  order  issued  by  the  PBGC  that 
specifies  the  timing  and  amount  of 
contributions  to  amortize  plan  liabilities 
arising  prior  to  the  first  valuation  date 
after  restoration.  The  regulations  also 
contain  minimum  standards  designed  to 
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assure  that  plan  funding  does  not 
become  worse  while  the  restoration 
payment  schedule  order  is  in  effect,  and 
that  the  employer  makes  systematic 
progress  toward  funding  the  outstanding 
liabilities  of  the  plan  while  it  is  being 
funded  under  a  restoration  payment 
schedule  order.  The  final  regulations 
adopt  these  provisions  essentially  as 
proposed  with  minor  clarifications  in 
response  to  comments. 

Certification  by  the  PBGC 

The  final  regulations  retain  the 
requirement  that  when  the  PBGC  issues 
a  restoration  payment  schedule  order, 
the  Executive  Director  of  the  PBGC  must 
certify  to  the  PBGC’s  Board  of  Directors, 
and  to  the  Internal  Revenue  Service, 
that  the  PBGC  has  reviewed  the  funding 
of  the  plan,  the  financial  condition  of 
the  plan  sponsor  and  its  controlled 
group  members,  the  payments  required 
under  the  restoration  payment  schedule 
(taking  into  account  the  availability  of 
the  deferrals  permitted  under  the 
regulations),  and  any  other  factor  that 
the  PBGC  deems  relevant,  and.  based  on 
that  review,  determines  that  it  is  in  the 
best  interests  of  participants  and 
beneficiaries  of  the  plan  and  the 
pension  insurance  program  that  the 
restored  plan  not  be  reterminated. 

Requirement  That  Restored  Plan  Must 
Use  Restoration  Method 
Under  the  final  regulations,  as  in  the 
proposed  regulations,  a  plan  that  is 
being  or  has  been  terminated  and 
restored,  must  use  the  restoration 
method  until  the  initial  restoration 
amortization  base  has  been  fully 
amortized.  Use  of  the  restoration 
method  continues  to  be  permitted 
without  securing  prior  approval  from 
the  Commissioner. 

Initial  Restoration  Amortization  Base 

Section  1.412(c)(l)-3(b)  of  the 
regulations  describes  a  special 
amortization  base,  known  as  the  initial 
restoration  amcntization  base,  that 
consists  of  the  unfunded  liability  of  the 
plan  as  of  the  valuation  for  the  plan  3rear 
in  which  the  initial  post  restoration 
valuation  date  blls,  based  upon  the 
assets  and  liabilities  restored  by  the 
PBGC  The  regulation  prescribe 
procedures  for  the  amortization  of  this 
base  over  not  more  than  30  years  in 
accordance  with  a  restoration  payment 
schedule  order  issued  by  the  PBGC 
under  §  1.412(c)(l)-3(c). 

The  outstanding  balance  of  the  initial 
restoration  amortizaticm  base  must  be 
calculated  each  year  in  conformity  with 
the  usual  actuarial  practice  applicable  to 
other  amortization  bases  established 
under  section  412(b)  of  the  Internal 


Revenue  Code.  In  determining  the 
outstanding  balance  of  this  base, 
however,  the  calculation  must  be  based 
upon  the  charges  under  the  restoration 
payment  schedule.  Under  the 
regulations,  the  PBGC  may  grant  a 
deferral  of  the  payment  required  under 
the  restoration  payment  schedule  for  a 
particular  year,  under  the  conditions 
and  in  the  manner  provided  in  the 
regulations. 

Charges  and  Credits  to  Funding 
Standard  Account 

The  normal  operation  of  the  funding 
standard  account,  and  the  other 
provisions  of  section  412  and  the 
regulations  thereunder,  are  unchanged 
except  as  provided  in  this  plan 
restoration  regulation  §  1.412(cKl)-3.  If 
the  actuarial  assumptions  and  methods 
used  in  calculating  the  assets  and 
liabilities  of  the  plan  are  changed 
consistent  with  the  requirements  of 
section  412(cH3).  the  plan  administrator 
must  notify  the  PBGC  of  the  changes  so 
that  the  PBGC  can  make  any  appropriate 
changes  to  the  restoration  payment 
schedule. 

Some  commentators  on  the  proposed 
regulations  requested  clarification  of  the 
relationship  between  the  payments  in 
the  restoration  payment  s^edule  order 
and  the  charges  and  credits  to  the 
funding  standard  account  of  the  plan. 
Paragraph  (d)  of  the  regulation  has  been 
correct^  to  state  that  each  annual 
payment  under  the  restoration  payment 
schedule  shall  be  charged  against  the 
funding  standard  account  of  the  plan  for 
the  plan  year  to  which  that  payment  is 
attributed  in  the  restoration  payment 
schedule.  A  sentence  has  been  added  to 
paragraph  (d)  stating  that  if  the 
restoration  payment  schedule  requires 
payments  before  the  end  of  the  [dan 
year,  the  annua)  charge  to  the  funding 
standard  account  is  equal  to  the  sum  of 
the  periodic  payments  for  the  plan  year 
accumulated  with  interest  at  the 
valuation  rate  to  the  last  day  of  the  plan 
year. 

Section  412(1}  Calculations  Under  the 
Restoration  Method 

When  a  plan  is  under  the  restoration 
method,  the  deficit  reduction 
contribution  under  section  412(1K2)  of 
the  Internal  Revenue  Code  is  composed 
of  the  unfunded  section  412(1) 
restoration  liability  amount  {dus  the 
unfunded  new  liability  amount.  The 
regulation  provides  rules  allowing  the 
PBGC  to  prescribe  tire  timing  and 
amounts  of  the  annual  installments  to 
amortize  Uie  unfunded  section  412(1) 
restmation  liability  over  a  period  of  not 
more  than  30  years. 


Deferral  by  PBGC  of  Scheduled  Charges 

Paragraph  (c)(4)  of  the  regulation 
authorizes  the  PBGC  to  grant  a  deferral 
of  the  charges  required  under  a 
restoration  payment  schedule  if  the 
PBGC  determines  that  the  plan  sponsor 
and  its  controlled  group  members  are 
unable  to  make  the  scheduled 
restoration  payments  without 
experiencing  temporary  substantial 
business  hardship.  The  PBGC  may  grant 
no  more  than  five  deferrals  during  the 
restoration  payment  period  and  no  more 
than  three  of  these  deferrals  may  be 
granted  during  the  first  ten  years  of  that 
period.  In  response  to  comments 
received  on  the  proposed  regulation,  the 
final  regulation  has  been  clarified  to 
state  that  the  deferrals  granted  under 
this  authority  override  the  minimum 
annual  charges  and  the  interim 
amortization  requirements  otherwise 
applicable. 

Modification  of  Restoration  Payment 
Schedule  Order  by  PBGC 

The  PBGC  retains  the  authority  to 
modify  the  restoration  payment 
schedule  at  any  time  during  the  period 
of  up  to  30  years  that  the  s^edule  is 
effective.  Any  modification  must, 
however,  comply  with  the  requirements 
of  the  regulation,  including  the 
minimum  pa)rment  requirements  and 
the  requirement  that  the  30-year  period 
not  be  extended.  In  addition,  the  PBGC 
must  conduct  a  funding  review  of  the 
plan  at  least  once  a  year,  and  may 
condiKl  a  funding  review  at  any  time  it 
deems  apprropriate.  As  part  of  the 
required  annual  funding  review,  the 
Executive  Director  of  the  PBGC  must 
certify  to  the  PBGC’s  Board  of  Directors, 
and  to  the  Internal  Revenue  Service, 
that  the  PBGC  has  reviewed  the  funding 
of  the  plan,  the  financial  condition  of 
the  plan  sponsor  and  its  controlled 
group  members,  the  pajrments  required 
under  the  restoration  payment  schedule 
(taking  into  account  the  availability  of 
the  deferrals  allowed  under  the 
regulations),  and  any  other  factor  that 
the  PBGC  deems  relevant,  and.  based  on 
that  review,  determines  that  it  is  in  the 
best  interests  of  participants  and 
beneficiaries  of  the  plan  and  the 
pension  insurance  program  that  the 
restored  plan  not  be  reterminated. 

Effect  on  Other  Laws 

Pursuant  to  the  Reorganization  Plan 
No.  4  of  1978,  satisfaction  of  the 
restoration  method  requirements  set 
forth  in  these  regulations  will  be  treated 
as  satisfaction  of  the  minimum  fimding 
requirements  under  section  302  of 
subtitle  B  of  title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
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(ERISA).  Failure  to  make  a  payment 
required  to  avoid  a  deficiency  in  the 
funding  standard  account  under  the 
restoration  method  may  be  treated  by 
the  Secretary  of  Labor  as  a  failure  to 
meet  the  minimum  funding  standard 
imder  ERISA  section  302  for  purposes  of 
the  notice  required  under  ERISA  section 
101(d). 

Effective  date 

These  regulations  are  effective  on 
October  22, 1993.  They  continue  and 
make  permanent  the  authority  of  the 
PBGC  to  issue  restoration  payment 
schedule  orders  contained  in 
§  1.412(c)(l)-3T,  published  as  TD  8317, 
55  FR  42704  (1990).  Under  the 
temporary  regulations,  the  PBGC  has 
been  authorized  to  issue  restoration 
payment  schedule  orders  to  the 
sponsoring  employers  of  restored  plans, 
provided  that  certain  requirements  are 
satisfied.  All  restoration  payment 
schedule  orders  issued  pursuant  to  the 
temporary  regulations  remain  in  force 
under  these  regulations  unless  and  until 
modihed  or  withdrawn  by  the  PBGC. 

Special  Analyses 

It  has  been  determined  that  these 
rules  do  not  constitute  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  was  submitted  to 
the  Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Michael  Roach  of  the 
Office  of  the  Associate  Chief  Coimsel 
(Employee  Benefits  and  Exempt 
Organizations),  Internal  Revenue 
Service.  However,  other  personnel  from 
the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 


PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C  7805  *  *  * 

Par.  2.  Section  1.412(c)(l)-3  is  added 
to  read  as  follows: 

$  1.412(c)(1)-3  Applying  the  minimum 
funding  requirements  to  restored  plans. 

(a)  In  general — (1)  Bestoration 
method.  The  restoration  method  is  a 
funding  method  that  adapts  the 
underlying  funding  method  of  section 
412  in  the  case  of  certain  plans  that  are 
or  have  been  terminated  and  are  later 
restored  by  the  Pension  Benefit 
Guaranty  Corporation  (PBGC).  The 
normal  operation  of  the  funding 
standard  accoimt,  and  all  other 
provisions  of  section  412  and  the 
regulations  thereunder,  are  unchanged 
except  as  provided  in  this  §  1.412(c)(1)- 
3.  Under  the  restoration  method,  the 
PBGC  shall  determine  a  restoration 
payment  schedule,  extending  over  no 
more  than  30  years,  that  replaces  all 
charges  and  credits  to  the  Ending 
standard  account  attributable  to  pre- 
restoration  amortization  bases.  The 
restoration  payment  schedule  is 
determined  on  the  basis  of  an  actuarial 
valuation  of  the  accrued  liability  of  the 
plan  on  the  initial  post-restoration 
valuation  date  less  the  actuarial  value  of 
the  plcm  assets  on  that  date.  The  initial 
post-restoration  valuation  date  is  the 
date  of  the  valuation  that  falls  in  the 
first  plan  year  beginning  on  or  after  the 
date  of  the  restoration  order. 

(2)  Applicability  of  restoration 
method.  A  plan  must  use  the  restoration 
method  if,  and  only  if — 

(i)  The  plan  is  being  or  has  been 
terminated  pursuant  to  section  4041(c) 
or  section  4042  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA);  and 

(ii)  The  plan  has  been  restored  by  the 
PBGC  pursuant  to  its  authority  under 
section  4047  of  ERISA. 

(b)  Computation  and  effect  of  the 
initial  restoration  amortization  base — 
(1)  /n  general.  The  initial  restoration 
amortization  base  is  determined  under 
the  underlying  funding  method  used  by 
the  plan.  When  the  plan  uses  a  spread 
gain  funding  method  that  does  not 
maintain  an  unfunded  liability,  the  plan 
must  change  either  to  an  immediate  gain 
method  that  directly  calculates  an 
accrued  liability  or  to  a  spread  gain 
method  that  maintains  an  unfunded 
liability.  A  plan  may  adopt  any  cost 
method  that  satisfies  this  requirement 
and  that  is  acceptable  under  section  412 
and  the  regulations  thereunder, 
provided  that  the  plan  administrator 


follows  the  procedures  established  by 
the  Commissioner  for  changes  in 
funding  methods.  The  initial  restoration 
amortization  base  is  determined  using 
the  valuation  for  the  plan  year  in  which 
the  initial  post-restoration  valuation 
date  falls.  The  initial  restoration 
amortization  base  equals  the  accrued 
liability  with  respect  to  plan  benefit 
liabilities  returned  by  the  PBGC  less  the 
value  of  the  plan  assets  returned  by  the 
PBGC  The  initial  restoration 
amortization  base  replaces  all  prior 
amortization  bases  including  those 
under  section  412(b)(2)  (B),  (C),  and  (D) 
and  imder  section  412(b)(3)(B).  Any 
base  resulting  from  a  change  in  funding 
method,  including  a  change  required 
under  this  paragraph,  is  treated  as  a 
prior  amortization  base  .within  the 
meaning  of  this  paragraph  (b).  Any 
accumulated  funding  deficiency  or 
credit  balance  in  the  funding  standard 
account  is  set  equal  to  zero  when  the 
initial  restoration  amortization  base  is 
established. 

(2)  Example.  The  following  example 
illustrates  the  provisions  of  this 
paragraph  (b): 

Example.  A  pension  plan  uses  the  calendar 
year  as  its  plan  year,  makes  its  annual 
periodic  valuation  as  of  January  1,  and  uses 
the  unit  credit  actuarial  cost  method  for 
funding  purposes.  The  plan  Is  in  the  process 
of  being  terminated.  By  order  of  the  PBGC  the 
plan  is  restored  as  of  July  1. 1991.  The  initial 
post-restoration  valuation  date  is  January  1, 
1992,  and  a  restoration  payment  schedule 
order  is  issued  on  October  31, 1992.  If,  as  of 
January  1, 1992,  the  accrued  liability  of  the 
plan  is  $1,000,000  and  the  value  of  the  plan 
assets  is  $200,000,  the  initial  restoration 
amortization  base  is  $800,000. 

(c)  Establishment  of  a  restoration 
payment  schedule — ( 1 )  Certification 
requirement.  When  the  PBGC 
establishes  a  restoration  payment 
schedule,  the  Executive  Director  of  the 
PBGC  must  certify  to  the  PBGC’s  Board 
of  Directors,  and  to  the  Internal  Revenue 
Service,  that  the  PBGC  has  reviewed  the 
funding  of  the  plan,  the  financial 
condition  of  the  plan  sponsor  and  its 
controlled  group  members,  the 
payments  required  under  the  restoration 
payment  schedule  (taking  into  account 
the  availability  of  deferrals  authorized 
under  paragraph  (c)(4)  of  this  section), 
and  any  other  factor  that  the  PBGC 
deems  relevant,  and,  based  on  that 
review,  determines  that  it  is  in  the  best 
interests  of  participants  and 
beneficiaries  of  the  plan  and  the 
pension  insurance  program  that  the 
restored  plan  not  be  reterminated. 

(2)  Bequirements  for  restoration 
payment  schedule-^i)  Amortization  of 
base  over  period  of  no  more  than  30 
years.  The  restoration  payment  schedule 
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must  be  prescribed  in  an  order  requiring 
the  employer  to  make  stated 
contributions  to  the  plan  sufficient  to 
amortire  the  initial  restoration 
amortization  base  over  a  period 
extending  not  more  than  30  years  after 
the  initial  post-restoration  vduation 
date  (the  restoration  payment  period). 
Payments  included  in  the  restoration 
payment  schedule  order  are  charged  to 
the  funding  standard  account  of  the 
plan  at  the  end  of  each  plan  year  in 
accordance  with  paragraph  (d)  of  this 
section.  The  restoration  payment 
schedule  must  provide  for  total  charges 
that  are  sufficient  to  amortize  the  entire 
amount  of  the  initial  restoration 
amortization  base  by  the  end  of  the 
restoration  payment  period.  The 
scheduled  charges  need  not  be  in  level 
amounts,  but  the  present  value  of  the 
prescribed  charges  on  the  initial  post¬ 
restoration  valuation  date,  computed 
with  interest  at  the  valuation  rate,  must 
equal  the  initial  restoration  amortization 
base. 

(ii)  Minimum  annual  charge.  The 
restoration  payment  schedule  must 
prescribe  aimual  charges  that  are 
sufficient  to  prevent  the  outstanding 
balance  of  the  initial  restoration 
amortization  base  from  exceeding 
whichever  of  the  following  amounts  is 
applicable — 

(a)  During  the  first  10  plan  years  on 
the  restoration  payment  schedule,  the 
amount  of  the  initial  restoration 
amortization  base  on  the  date  the  base 
was  established;  or 
(B)  During  plan  years  It  through  20 
on  the  restoration  payment  schedule, 
the  maximum  permitted  outstanding 
balance  of  the  initial  restoration 
amortization  base  at  the  end  of  the  tenth 
plan  year,  as  calculated  under  paragraph 
(c)(2)(iii)  of  this  section;  or 
(Cj  During  plan  years  21  through  the 
end  of  the  restoration  payment 
schedule,  the  maximum  permitted 
outstanding  balance  of  the  initial 
restoration  amortization  base  at  the  end 
of  the  twentieth  plan  year,  as  calculated 
under  paragraph  (c)(2)(iii)  of  this 
section. 

(iii)  Interim  amortization 
requirements.  The  restoration  payment 
schedule  must  provide  for  sufficient 
periodic  charges  so  that  the  outstanding 
balance  of  the  initial  restoration 
amortization  base  at  the  end  of  the  tenth 
plan  year  and  at  the  end  of  the  twentieth 
plan  year  of  the  restoration  payment 
period  will  not  be  larger  than  the 
outstanding  balance  that  would  have 
remai.ied  at  the  end  of  the  tenth  plan 
year  and  at  the  end  of  the  twentieth  plan 
year,  respectively,  if  the  initial 
restondion  amortization  base  had  been 
amortized  in  level  anniiAl  amounts  over 


the  restoration  pteyment  period  at  the 
valuation  rate. 

(3)  Amendments  to  the  restoration ' 
payment  schedule.  The  order 
establishing  the  restoration  payment 
schedule  may  be  amended  by  the  PBGC 
from  time  to  time  with  respect  to  any 
remaining  payments,  provided  that  no 
amendment  may  extend  the  restoration 
payment  period  beyond  30  years  from 
the  initial  post-restoration  valuation 
date,  and  provided  further  that  the 
restoration  payment  schedule,  as 
amended,  satisfies  the  requirements  of 
paragraph  (cK2)  of  this  section. 

(4)  Deferral  of  minimum  scheduled 
annual  payment  amounts — (i)  Authority 
to  grant  deferral.  Not  later  than  2'/t 
months  following  the  end  of  the  plan 
year,  the  PBGC  may  grant  a  deferral  of 
the  charges  requir^  in  the  restoration 
payment  schedule  for  that  plan  year  if 
the  requirements  in  paragraph  (c)(4)(ii) 
of  this  section  are  satisfi^.  The  PBGC 
may  require  the  plan  sponsor  and  its 
controlled  group  members  to  provide 
security  to  the  plan  as  a  condition  to 
granting  a  deferral. 

(ii)  Determination  of  business 
hardship.  Before  granting  a  deferral 
under  tffis  paragraph  (c)(4),  the  PBGC 
must  make  a  determination  that  the 
granting  of  the  deferral  is  in  the  best 
interests  of  plan  participants  and  the 
plan  termination  insurance  system,  and 
that  the  plan  sponsor  and  its  controlled 
group  members  are  unable  to  make  the 
scheduled  restoration  payments  without 
experiencing  temporary  substantial 
business  hard^p.  In  making  these 
determinations,  the  factors  tte  PBGC 
shall  consider,  include,  but  are  not 
limited  to,  the  following — 

(A)  Whether  the  plan  sponsor  and  its 
controlled  group  membem  are  operating 
at  an  economic  loss; 

(B)  Whether  there  is  substantial 
unemployment  or  underemployment  in 
the  trades  or  businesses  of  the  plan 
sponsor  and  its  controlled  group 
members; 

(C)  Whether  the  sales  and  profits  of 
the  industry  or  industries  are  depressed 
or  declining;  and 

(D)  WhetJ^  it  is  reasonable  to  expect 
that  the  plan  termination  insurance 
system  wiU  suffer  a  greater  loss  if  the 
plan  is  terminated  them  if  it  is  continued 
as  a  restored  plan. 

(iii)  Amount  of  deferral.  The  amount 
of  the  deferral  for  any  particular  plan 
year  may  not  exceed  the  lesser  of  the 
amount  that  would  have  been  required 
to  be  contributed  und^  the  restoration 
payment  schedule  for  that  year  or 
interest  at  the  valuation  rate  on  the 
outstanding  balance  of  the  initial 
restoration  amortization  base  for  that 
year.  An  amortization  paymmit  for  a 


deferral  gramted  for  a  prior  plan  year 
may  not  be  deferred.  No  deferral  may 
extend  the  overall  restoration  payment 
period  beyond  30  years. 

(iv)  Modification  of  payment 
schedule,  llie  restoration  payment 
schedule  must  be  adjusted  to  reflect  any 
deferral  granted  for  a  plan  year  in  the 
manner  prescribed  in  this  paragraph  (c). 
The  charge  otherwise  specified  in  the 
schedule  is  reduced  by  the  amount  of 
any  deferral.  The  charges  under  the 
restoration  payment  schedule  for  the 
subsequent  plan  years  are  increased  by 
the  amounts  in  paragraph  (c)(4)(v)  of 
this  section. 

(v)  Amcntization  of  deferred  amount. 
The  amount  of  any  deferral  granted  by 
the  PBGC  for  any  plan  year  must  be 
amortized  in  level  amounts  over  five 
years  or  such  shorter  period  as  may  be 
prescribed  by  the  PBCXX  at  the  valuation 
rate,  beginning  with  the  plan  year 
following  the  year  of  the  deferral. 

(vi)  Number  of  deferrals  permitted. 

The  PBGC  may  not  grant  more  than  five 
deferrals  of  the  minimum  scheduled 
payments  as  required  by  this  section 
during  the  restoration  payment  period 
and  no  more  than  three  of  these 
deferrals  may  be  granted  during  the  first 
ten  years  of  ffiat  period. 

(vii)  Deferrals  override  minimum 
annual  charges  and  interim 
amortization  requirements.  In 
determining  the  minimum  annual 
charge  vmder  paragraph  (c)(2)(ii}  of  this 
section  and  in  applying  the  interim 
amortization  requirements  of  paragraph 
(c)(2)(iii)  of  this  section,  the 
unamortized  balances  of  any  deferrals 
granted  by  the  PBGC  under  this 
paragraph  shall  be  added  to  the 
outstanding  balance  of  the  im'tial 
restoration  amortization  base  otherwise 
allowable. 

(d)  Charging  the  scheduled  restoration 
payments  to  the  funding  standard 
account.  In  addition  to  any  other 
charges  and  credits  prescribed  in  the 
normal  operation  of  the  funding 
standard  account  under  section  412,  the 
amount  of  each  payment  specified  in 
the  restoration  payment  schedule  shall 
be  charged  against  the  funding  standard 
account  of  the  plan  for  the  plan  year  to 
which  that  payment  is  attributed  in  the 
restoration  payment  schedule.  To  the 
extent  that  the  restoration  paymient 
schedule  provides  for  payments  before 
the  end  of  the  plan  year,  the  annual 
charge  to  the  fimding  standard  account 
attributable  to  the  restoration  payment 
schedule  is  equal  to  the  sum  ol  the 
periodic  payments  for  the  plan  year 
accumulated  with  interest  at  the 
valuation  rate  to  the  last  day  of  the  plan 
year. 
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(e)  Changes  in  actuarial  assumptions 
or  methods.  The  plan  administrator 
must  notify  the  PBGC  of  any  changes  in 
the  actuarial  assumptions  or  methods 
used  by  the  plan.  Upon  notification  of 
any  such  change,  the  PBGC  may  make 
any  changes  to  the  restoration  payment 
schedule  that  it  deems  appropriate. 

(f)  Change  to  restoration  method.  A 
plan  that  has  been  restored  must  use  the 
restoration  method  until  the  initial 
restoration  amortization  base  has  been 
fully  amortized.  The  use  of  this  method 
does  not  require  prior  approval  horn  the 
Commissioner.  A  plan  using  the 
restoration  method  must  compute  the 
charges  to  the  funding  standard  account 
to  amortize  the  initial  restoration 
amortization  base  in  accordance  with 
the  order  of  the  PBGC  and  in  accordance 
with  this  section. 

(g)  Deficit  reduction  contribution — (1) 
Calculation  of  deficit  reduction 
contribution.  For  any  plan  using  the 
restoration  method,  the  dehcit  reduction 
contribution  under  section  412(1)(2)  is 
equal  to  the  sum  of — 

(1)  The  unfunded  section  412(1) 
restoration  liability  amount;  plus 

(ii)  The  unfundra  new  liability 
amount. 

(2)  Unfunded  section  412(1) 
restoration  liability  amount.  The 
unfunded  section  412(1)  restoration 
liability  amount  is  the  amount  necessary 
to  amortize  fully  the  unfunded  section 
412(1)  restoration  liability  in 
installments,  as  prescribed  by  the  PBGC, 
over  not  more  than  30  years.  The  annual 
amount  need  not  be  level,  but  at  all 
times  the  present  value  of  the  future 
amortization  charges  prescribed  under 
the  restoration  payment  schedule,  at  the 
current  liability  interest  rate,  must  equal 
the  outstanding  balance  of  the  unfunded 
section  41 2(1)  restoration  liability  and 
the  schedule  must  provide  that  at  the 
end  of  no  more  than  30  years  the  entire 
amount  of  the  imfunded  section  412(1) 
restoration  liability  base  will  have  been 
fully  amortized.  The  schedule 
prescribed  for  amortization  of  the 
unfunded  section  412(1)  restoration 
liability  must  comply  with  the 
requirements  imposed  in  paragraph  (c) 
of  this  section  on  the  restoration 
payment  schedule,  except  as  provided 
in  paragraph  (g)(7)  of  this  section  and 
except  that  the  maximum  permitted 
outstanding  balance  of  the  unfunded 
section  412(1)  restoration  liability  at  the 
end  of  the  tenth  plan  year  must  not  be 
greater  than  the  outstanding  balance  of 
the  section  412(1)  restoration  liability 
that  would  have  remained  at  the  end  of 
the  tenth  plan  year  if  the  unfunded 
section  41241)  restoration  liability  had 
been  amortized  in  level  amounts  over 
the  restoration  payment  period  at  the 


actual  current  liability  interest  rate  for 
each  year,  increased  by  the  current 
liability  interest  rate  differential  as 
deHned  under  paragraph  (g)(7)  of  this 
section.  The  unfunded  section  412(1) 
restoration  liability  amount  for  the  tenth 
plan  year  otherwise  prescribed  under 
the  restoration  payment  schedule  is 
increased  by  any  outstanding  current 
liability  interest  rate  differential.  By 
issuing  an  appropriate  order,  the  PBGC 
may  permit  the  outstanding  current 
liability  interest  rate  differential  to  be 
amortized  over  the  tenth  through  the 
fourteenth  plan  years.  If  the  PBGC 
permits  the  amortization  of  the 
outstanding  current  liability  interest  rate 
differential,  then  the  unfunded  section 
412(1)  restoration  liability  amount  for 
each  year  to  which  an  amortization 
payment  is  attributed  under  the  order 
shall  be  increased  by  such  payment.  The 
outstanding  balance  otherwise  required 
by  paragraph  (g)(2)  of  this  section  is 
increas^  by  the  outstanding  balance,  if 
any,  of  the  base  resulting  from  the 
amortization  of  the  current  liability 
interest  rate  differential.  The  PBGC  may 
amend  the  amortization  schedule  for  the 
unfunded  section  412(1)  restoration 
liability  sub)ect  to  the  limits  on 
amendments  to  the  amortization 
schedule  prescribed  for  the  initial 
restoration  amortization  base. 

(3)  Establishment  of  unfunded  section 
412(1)  restoration  liability.  In  the  plan 
year  in  which  the  initial  post-restoration 
valuation  date  falls,  the  unfunded 
section  412(1)  restoration  liability  is 
equal  to  the  unfunded  current  liability 
of  the  plan. 

(4)  Unfunded  new  liability  amount.  In 
the  case  of  a  plan  using  the  restoration 
method,  the  unfunded  new  liability 
amount  is  the  applicable  percentage,  as 
defined  in  section  412(1)(4)(C).  of  the 
unfunded  new  liability  determined 
under  paragraph  (g)(5)  of  this  section. 

(5)  Unfunded  new  liability.  The 
unfunded  new  liability  of  a  plan  using 
the  restoration  method  is  the  excess,  if 
any.  of  the  unfunded  current  liability  of 
the  plan,  within  the  meaning  of  section 
412(1)(8)(A)  for  the  plan  year 
(determined  without  taking  into  account 
any  unpredictable  contingent  event 
benefits,  even  if  the  event  has  occurred) 
over  the  outstanding  balance  of  the 
unfunded  section  412(1)  restoration 
liability  determined  under  paragraph 
(g)(3)  of  this  section. 

(6)  Offset  of  amortization  charges.  The 
amounts  charged  to  the  funding 
standard  account  pursuant  to  the 
restoration  payment  schedule  in  order 
to  amortize  the  initial  restoration  base, 
as  described  in  paragraph  (d)  of  this 
section,  must  be  off^t  against  the  deficit 
reduction  contribution  in  paragraph 


(g)(1)  of  this  section  along  with  any 
other  applicable  amounts  provided  in 
section  412(l)(l)(A)(ii). 

(7)  Interest  rate  differential.  During 
the  first  10  plan  years  after  the  initial 
post-restoration  valuation  date,  the 
restoration  payment  schedule  must 
prescribe  an  unfunded  section  412(1) 
restoration  liability  amount  for  each 
plan  year  that  is  sufficient  to  prevent  the 
outstanding  balance  of  the  unfunded 
section  412(1)  restoration  liability  fit>m 
exceeding  the  initial  amount  of  the 
unfunded  section  412(1)  restoration 
liability  increased  by  the  current 
liability  interest  rate  differential.  Tlie 
current  liability  interest  rate  differential 
at  any  point  during  the  first  ten  years  of 
the  restoration  payment  period  is  the 
excess,  if  any.  of  ^e  outstanding 
balance  of  the  unfunded  section  412(1) 
restoration  liability  determined  using 
the  actual  current  liability  interest  rate 
for  each  year,  taking  into  account  the 
charges  described  in  paragraph  (d)  of 
this  section,  over  the  outstanding 
balance  of  the  unfunded  section  412(1) 
restoration  liability  determined  using 
the  lowest,  for  each  year,  of  the  initial 
current  liability  interest  rate,  the  current 
liability  interest  rate  for  the 
computation  year,  and  the  valuation 
interest  rate,  taking  into  account  the 
charges  described  in  paragraph  (d)  of 
this  section. 

(h)  Election  of  the  alternative 
minimum  funding  standard.  A  plan 
using  the  restoration  method  may  not 
elect  the  alternative  minimum  funding 
standard  under  section  412(g). 

(i)  Funding  review  by  the  PBGC.  The 
PBGC  must  review  the  funding  of  any 
plan  using  the  restoration  method  at 
least  once  in  each  plan  year.  As  a  result 
of  a  funding  review,  the  PBGC  may 
amend  the  restoration  payment 
schedule  as  provided  in  paragraph  (c)(3) 
of  this  section.  As  part  of  the  funding 
review,  the  Executive  Director  of  the 
PBGC  must  certify  to  the  PBGC's  Board 
of  Directors,  and  to  the  Internal  Revenue 
Service,  that  the  PBGC  has  reviewed  the 
funding  of  the  plan,  the  financial 
condition  of  the  plan  sptmsor  and  its 
controlled  group  members,  the 
payments  required  under  the  restoration 
payment  schedule  (taking  into  account 
the  availability  of  deferrals  authorized 
under  paragraph  (c)(4)  of  this  section), 
and  any  other  factor  that  the  PBGC 
deems  relevant,  and.  based  on  that 
review,  determines  that  it  is  in  the  best 
interests  of  participants  and 
beneficiaries  of  the  plan  and  the 
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pension  insurance  program  that  the 
restored  plan  not  be  retenminated. 
Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved:  October  12, 1993. 

Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

37  CFR  Parts  1,2  and  10 
[Docket  No.  920671-3225) 

RIN  0651-AA55 

Changes  in  Signature  and  Filing 
Requirements  for  Correspondence 
Filed  in  the  Patent  and  Trademark 
Office 

AGENCY:  Patent  and  Trademark  Office, 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  The  Patent  and  Trademark 
Office  (Office)  is  amending  the  rules  of 
practice  in  patent  and  trademark  cases 
to:  Specify  the  types  of  correspondence 
which  will  no  longer  require  original 
signatures;  provide  for  facsimile 
transmission  of  certain  correspondence 
to  the  Office;  discontinue  use  of  the 
drop  boxes  at  Crystal  Plaza  Building  3 
and  at  the  Department  of  Commerce 
Building  in  VVashington,  DC;  and  clarify 
other  provisions  with  respect  to  practice 
before  the  Office. 

EFFECTIVE  DATE:  November  22, 1993. 
These  rules  will  be  applicable  to  all 
correspondence  filed  with  the  Office  on 
or  after  the  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Abraham  Hershkovitz  by  telephone  at 
(703)  305-9282,  by  facsimile 
transmission  at  (703)  305-8825,  or  by 
mail  marked  to  his  attention  and 
addressed  to  Office  of  the  Assistant 
Commissioner  for  Patents,  Box  DAC, 
Washington,  DC  20231. 

SUPPLEMENTARY  INFORMATION:  In  a 
Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register  at  57 
FR  36034  (August  12,  1992)  and  in  the 
Patent  and  Trademark  Office  Official 
Gazette  at  1142  Off.  Gaz.  Pat.  Office  8- 
13  (Sept.  1, 1992),  the  Office  proposed 
to  amend  the  rules  of  practice  in  patent 
and  trademark  cases  to  simplify  the 
manner  in  which  correspondence  may 
be  transmitted  to  the  Office  and  clarify 
other  provisions  with  respect  to  practice 
before  the  Office.  This  rulemaking 
includes  changes  to  expand  those 


situations  where  a  party  can  use  the 
Certificate  of  Mailing  or  Transmission 
procedure,  and  minor  technical 
modifications  in  part  2  of  title  37  of  the 
Code  of  Federal  Regulations  which  were 
not  part  of  the  proposed  rulemaking. 

Written  comments  were  submitted  by 
twenty-two  law  firms,  five  individuals, 
nine  corporations,  two  organizations 
and  three  agencies.  An  oral  hearing  was 
not  conducted. 

The  following  includes  a  discussion 
of  the  rules  being  changed  and  the 
reasons  for  those  changes,  and  an 
analysis  of  the  comments  received  in 
response  to  the  notice  of  proposed 
rulemaking. 

Discussion  of  Specific  Sections  to  be 
Changed  or  Added 

(1)  Types  of  Correspondence  No  Longer 
Requiring  Original  Signatures  (Section 
1.4) 

Section  1.4  is  amended  to  include  a 
new  paragraph  (d)  to  specify  that  most 
correspondence  filed  in  the  Office, 
which  requires  a  person’s  signature, 
may  be  an  original,  or  a  copy  thereof. 

See  §§  1.4  (e)  and  (f)  for  types  of 
correspondence  where  the  original  must 
be  filed  in  the  Office.  The  word  original, 
as  used  in  this  rulemaking,  is  defined  as 
correspondence  which  is  personally 
signed  in  permanent  ink  by  the  person 
whose  signature  appears  thereon.  Where 
copies  of  correspondence  are 
acceptable,  photocopies  or  facsimile 
transmissions  may  be  filed.  For 
example,  a  photocopy  or  facsimile 
transmission  of  an  original  of  an 
amendment,  declaration,  petition,  issue 
fee  transmittal  form,  authorization  to 
charge  a  deposit  account,  etc.,  may  be 
submitted  in  a  patent  or  trademark 
application.  Furthermore,  where  copies 
are  permitted,  second  and  further 
generation  copies  (i.e.,  copy  of  a  copy) 
are  acceptable.  The. original,  if  not 
submitted  to  the  Office,  should  be 
retained  as  evidence  of  proper  execution 
in  the  event  that  questions  arise  as  to 
the  authenticity  of  the  signature 
reproduced  on  the  photocopy  or 
facsimile-transmitted  correspondence.  If 
a  question  of  authenticity  arises,  the 
Office  may  require  submission  of  the 
original. 

Swtion  1.4(e)  identifies  types  of 
correspondence  in  which  an  original 
must  be  submitted  to  the  Office.  Where 
an  original  is  required,  copies  are  not 
acceptable  and  will  not  be  accorded  a 
receipt  date.  Correspondence,  as 
referred  to  in  this  section,  includes 
application  forms  for  registration  to 
practice  before  the  Office  and  data 
sheets  for  the  register  of  patent  attorneys 
and  agents. 


Section  1.4(0  provides  that  when  a 
document  that  is  required  by  statute  to 
be  certified  must  be  filed  (such  as  a 
certified  copy  of  a  foreign  patent 
application,  pursuant  to  35  U.S.C.  119; 
a  certified  copy  of  an  international 
application,  pursuant  to  35  U.S.C.  365; 
a  certified  copy  of  a  foreign  trademark 
registration,  pursuant  to  15  U.S.C. 

1126(e);  a  certified  copy  of  a  final  court 
order,  pursuant  to  15  U.S.C.  1119;  or  a 
certified  copy  of  a  U.S.  trademark 
registration),  a  copy  of  the  certification, 
including  a  photocopy  or  facsimile 
transmission,  will  not  be  acceptable. 

The  requirement  for  an  original 
certification  does  not  apply  to 
certifications  such  as  required  under 
§§  1.8, 1.10, 1.60, 1.97(e)  and  3.73(b), 
since  these  certifications  are  not 
required  by  statute. 

(2)  Identification  of  Applications 
(Section  1.5) 

Section  1.5(a)  is  amended  to  make 
reference  to  the  certificate  procedure 
under  §  1.8  consistent  with  the  new  title 
for  §  1.8. 

(3)  Receipt  of  Correspondence  (Section 
■  1.6) 

A  descriptive  heading  is  added  to 
each  paragraph  of  §  1.6  to  identify  the 
content  of  that  paragraph. 

The  phrase  "correspondence”  is  used 
in  §  1.6  since  the  terms  "papers”, 
"letters”  and  "fees”  all  fall  within  the 
generic  definition  of  "correspondence”. 

Section  1.6(a)  is  amended  to  clarify 
that  correpondence  transmitted  by 
facsimile  on  weekends  or  Federal 
holidays  within  the  District  of 
Columbia,  will  be  accorded  the  next 
business  day  as  the  date  of  receipt. 

Sections  1.6  (b)  and  (c)  are  amended 
to  clarify  that  weekdays  refer  to  any  day 
except  a  Saturday,  Sunday,  or  Federal 
holiday  within  the  District  of  Columbia. 

Section  1.6(c)  is  amended  to  delete 
reference  to  the  box  locations  in  the 
lobby  of  Crystal  Plaza  Building  3, 
Arlington,  Virginia,  and  at  the 
Department  of  Commerce  Building  in 
Washington,  DC.  The  use  of  the  drop 
boxes  was  discontinued  on  April  21, 
1992,  and  the  hours  of  operation  for  the 
attorney’s  window  were  extended  to 
midnight,  the  same  hours  the  drop 
boxes  were  available.  The  public  can 
now  deposit  correspondence  with  the 
Office  and  obtain  an  acknowledgement 
of  receipt  after  normal  business  hours. 
See  "Changes  in  How  Papers  May  be 
Filed  in  the  Patent  and  Trademark 
Office,”  1137  Off.  Gaz.  Pat.  Office  7 
(April  7, 1992). 

Use  of  the  drop  boxes  at  Crystal  Plaza 
Building  3  and  Department  of 
Commerce  Building  locations  had 
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caused  problems  for  both  the  public  and 
the  Office.  Occasionally,  it  had  been 
difficult  to  determine  the  dates  of  actual 
deposit  of  correspondence  in  the  boxes. 
On  occasion.  Office  employees  and/or 
members  of  the  public  had  been  denied 
access  to  the  drop  box  at  the  Department 
of  Commerce  by  building  security 
guards  due  to  a  special  event  taking 
place  at  the  Department.  Additionally, 
there  were  instances  of  correspondence 
being  found  outside  of  the  drop  boxes 
(e.g.  on  the  floor  of  the  main  l(^by  of 
the  Department  of  Commerce  Building, 
on  the  guard's  desk,  on  a  nearly  table, 
etc.).  As  a  result,  on  occasion,  the  Office 
lacked  confidence  in  assigning  correct 
dates  of  receipt  to  correspondence 
deposited  in  the  boxes  at  Crystal  Plaza 
Building  3  and  at  the  Department  of 
Commerce  Building.  Given  these 
difficulties,  and  the  fact  that  the 
necessity  for  these  boxes  has  been 
greatly  diminished  as  a  result  of  the 
facsimile  transmission  and  certificate  of 
mailing  procedures,  §  1.6(c)  is  amended 
by  deleting  reference  to  the  drop  boxes 
at  Crystal  Plaza  Building  3  and  the 
Department  of  Commerce  Building. 

A  new  §  1.6(d)  is  added  to  specify  the 
types  of  cmrespondence  which  may  be 
transmitted  by  facsimile  and  former 
§  1.6(d)  is  revised  to  be  consistmit  with 
§  l.Sffi)  and  redesignated  as  §  1.6(e).  The 
widespread  use  of  focsimile 
transmission  and  the  resulting  time 
saved  in  correspondence  between 
applicants  and  the  Office  prompted  the 
Office  to  establish  a  trial  program  to 
accept  facsimile  transmission  of  certain 
correspondence.  The  policy  on  "Filing 
of  Certain  Papers  and  Authorizations  to 
Charge  Deposit  Accounts  by  Facsimile 
Transmissions”  was  published  at  1096 
Offi  Gaz.  Pat.  Office  30  (November  15. 
1988)  and  was  supplemented  in  the 
notice  “Filing  of  Certain  Papers  with  the 
Board  of  Patent  Appeals  and 
Interferences  by  Facsimile 
Transmission”  pubUshed  at  1108  Off. 
Gaz.  Pat.  Office  15  (November  14, 1989). 
The  policy  on  “Filing  of  Certain 
Trademark  Papers  and  Authorizations  to 
Charge  Deposit  Accounts  by  Facsimile 
Transmission”  was  published  at  1123 
Off.  Gaz.  TM.  Office  18  (February  12, 
1991).  In  light  of  the  success  of  the  trial 
program,  a  policy  on  acceptance  of 
facsimile  transmission  is  incorporated 
into  §  1.6(d).  The  situations  where 
transmission  of  correspondence  by 
facsimile  is  permitted  have  been 
increased  over  those  permissible  under 
the  trial  pro^m  outlined  above.  The 
situations  where  transmissions  by 
facsimile  remain  prohibited  are 
identified  in  §  1.6(d)(l)-{9).  Prohibitions 
cover  situations  where  originals  are 


required  as  specified  in  §  §  1.4(e)  and  (f). 
and  situations  where  accepting  a 
facsimile  transmission  would  be  unduly 
burdensome  on  the  Office.  As  a 
courtesy,  the  Office  will  attempt  to 
notify  senders  whenever 
correspondence  is  sent  to  the  Office  by 
facsimile  transmission  that  falls  within 
one  of  these  prohibitions.  Senders  are 
cautioned  against  submitting 
correspondence  by  facsimile 
transmission  which  is  not  permitted 
under  §  1.6(d)  since  such 
correspondence  will  not  be  accorded  a 
receipt  date. 

This  final  rulemaking  expands  the 
acceptability  of  facsimile  transmissions 
to  certain  patent  interference 
proceedings,  not  included  in  the 
proposed  rulemaking,  to  reflect  the 
practice  set  forth  at  1108  Off.  Gaz.  Pat. 
Office  15  (November  14, 1989). 

Under  §  1.6(d)(4)  as  adopted  in  this 
final  rulemaking,  drawings  submitted 
under  §§  1.81, 1.83-1.85, 1.152, 1.165, 
1.174, 1.437, 2.51,  2.52  or  2.72  may  not 
be  filed  by  facsimile  in  patent  and 
trademark  applications.  The  experience 
of  the  Office  is  that  the  quality  of  the 
drawings  received  by  facsimile 
transmission  is  generally  not  sufficient 
to  comply  with  the  drawing 
requirements  set  forth  in  these  rules. 
However,  applicants  may  submit  by 
facsimile  transmission  proposed 
drawing  corrections  for  approval  by  the 
Office. 

In  trademark  proceedings,  the 
facsimile  transmission  of  specimens  in 
response  to  an  Office  action  will  be 
permitted.  Facsimile-transmitted 
specimens  must  be  legible  in  order  to  be 
accepted  and  examined  as  specimens. 

The  date  of  receipt  accorded  to  any 
correspondence  permitted  to  be  sent  by 
facsimile  transmission  is  the  date  the 
complete  transmission  is  received  by  an 
Office  facsimile  unit,  imless  the 
transmission  is  completed  on  a 
Saturday,  Sunday,  or  Federal  holiday 
within  ffie  District  of  Columbia. 
Correspondence  for  which  transmission 
was  completed  on  a  Saturday,  Sunday, 
or  Federal  holiday  within  the  District  of 
Columbia,  will  be  accorded  a  receipt 
date  on  the  next  succeeding  day  which 
is  not  a  Saturday,  Sunday,  or  Federal 
holiday  within  the  District  of  Columbia. 
For  example,  a  facsimile  transmission  to 
the  Office  from  California  starting  on  a 
Friday  at  8:45  p.m.  Pacific  time  and  . 
taking  20  minutes,  would  be  completed 
at  9:05  p.m.  Pacific  time.  The  complete 
transmission  would  be  received  in  the 
Office  around  12:05  a.m.  Eastern  time 
on  Saturday.  The  receipt  date  accorded 
to  the  correspondence  is  the  date  of  the 
following  business  day,  which  in  this 
case,  would  be  Monday  (assuming  that 


Monday  was  not  a  Federal  holiday 
within  the  District  of  Columbia). 

The  following  lists  itemize  types  of 
correspondence  which  may  not  be  filed 
by  facsimile  transmission  and.  if 
submitted  by  facsimile,  will  not  be 
accorded  a  date  of  receipt: 

Correspondence  Relative  to  Patents  and 
Patent  Applications  Where  Filing  by 
Facsimile  Transmission  is  Not 
Permitted 

(1)  A  document  that  is  required  by 
statute  to  be  certified; 

(2)  A  national  patent  application 
specification  and  drawing  or  other 
correspondence  for  the  purpose  of 
obtaining  an  application  filine  date: 

(3)  Drawings  submitted  under  §§  1.81, 
1.83-1.85, 1.152, 1.165, 1.174,  or  1.437; 

(4)  Cor^pondence  in  an  interference 
which  an  examiner-in-chief  orders  to  be 
filed  by  hand  or  “Express  Mail”; 

(5)  Agreements  between  parties  to  an 
interference  under  35  U.S.C.  135(c); 

(6)  Correspondence  to  be  filed  in  an 
interference  proceeding  which  consists 
of  a  preliminary  statement  under 

§  1.621;  a  transcript  of  a  deposition 
under  §  1.676  or  of  interrogatories, 
cross-interrogatories,  or  recorded 
answers  imder  §  1.684(c):  or  an 
evidentiary  record  and  exhibits  under 
§  1.653; 

(7)  Correspondence  to  be  filed  in  a 
patent  application  subject  to  a  secrecy 
order  under  §§  5.1-5.8  of  this  chapter 
and  directly  related  to  the  secrecy  order 
content  of  the  application; 

(8)  An  international  application  for 
patent; 

(9)  A  copy  of  the  international 
application  and  the  basic  national  fee 
necessary  to  enter  the  national  stage,  as 
specified  in  §  1.494(b)  or  §  1.495(b); 

(10)  a  Request  for  reexamination 
under  §  1.510. 

Correspondence  Relative  to  Trademark 
Registrations  and  Trademark 
Applications  Where  Filing  by  Facsimile 
Transmission  is  Not  Permitt^ 

(1)  The  filing  of  a  trademark 
application; 

(2)  Drawings  submitted  imder  §§  2.51, 
2.52,  or  2.72; 

(3)  An  affidavit  showing  that  a  mari; 
is  still  in  use  or  containing  an  excuse  for 
nonuse  under  section  8  (a)  or  (b)  or 
section  12(c)  of  the  Trademaik  Act,  15 
U.S.C  1058(a).  1058(b).  1062(c); 

(4)  An  application  for  renewal  of  a 
registration  und»  section  9  of  the 
Trademark  Act,  15  U.S.C.  1059; 

(5)  A  petition  to  cancel  a  registration 
of  a  mark  under  sectimi  14.  subsectimi 
(1)  or  (2)  of  the  Trademark  Act.  15 
U.S.C  1064; 

(6)  In  an  application  under  section 
1(b)  of  the  Trademark  Act.  15  U.S.C 
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1051(b),  the  filing  of  an  amendment  to 
allege  use  in  commerce  under  section 
1(c)  of  the  Trademark  Act,  15  U.S.C 
1051(c):  or  the  filing  of  a  statement  of 
use  under  section  1(d)(1)  of  the 
Trademark  Act.  15  U.S.C  1051(d)(1); 

(7)  Requests  for  cancellation  or 
amendment  of  a  registration  under 
section  7(e)  of  the  Trademark  Act.  15 
U.S.C  1057(e);  and  certificates  of 
registration  surrendered  for  cancellation 
or  amendment  under  section  7(e)  of  the 
Trademark  Act,  U.S.C  1057(e); 

(8)  Correspondence  to  be  filed  with 
the  Trademark  Trial  and  Appeal  Board, 
except  the  notice  of  ex  parte  appeal. 

Correspondence  Relative  to  Practitioner 
Registrations,  Investigations,  and 
Disciplinary  Proceedings  Where  Filing 
by  Facsimile  Transmission  is  Not 
Permitted 

Correspondence  requiring  a  person’s 
simature  and  relating  to: 

(1)  Registration  to  practice  before  the 
Patent  and  Trademark  Ofiice  in  patent 
cases; 

(2)  Enrollment  and  disciplinary 
investigations;  or 

(3)  Disciplinary  proceedings. 

(4)  Certificate  of  Mailing  or 
Transmission  Procedure  (Section  1.8) 
The  title  of  §  1.8  is  changed  from 
Certificate  of  Mailing  to  Certificate  of 
Mailing  or  Transmission  so  as  to 
include  facsimile  transmissions. 

Section  1.8(a)  prescribes  procedures 
for  the  use  of  a  certificate  of  mailing  or 
transmission  to  file  papers  or  fees  in  the 
Office  by  first  class  mail  or  by  facsimile 
transmission.  The  description  of  the 
Certificate  of  Mailing  or  Transmission 
practice  is  set  forth  in  §  1.8(a)(1),  and 
the  list  of  exceptions  to  the  certificate 
practice  is  found  in  §  1.8(a)(2).  The 
phrase  “papers  or  fees”  in  §  1.8(a)  is 
changed  to  “correspondence”  since  both 
“papers”  and  “fees”  fall  within  the 
generic  definition  of  “correspondence”. 
Paragraphs  (a)  and  (b)  of  §  1.8  are 
amende  to  include  correspondence 
transmitted  by  facsimile.  In  the  event 
that  correspondence  is  filed  by  facsimile 
transmission,  it  is  recommended  that 
the  sending  facsimile  machine  generate 
a  report  confirming  transmission  for 
each  transmission  session.  'This  report 
should  be  retained  by  the  applicant, 
along  with  the  correspondence  used  as 
the  original,  as  evidence  of  content  and 
date  of  transmission.  Paragraph  (a)(2)  of 
§  1.8  is  amended  to  include  separate 
headings  for  correspondence  which 
relate  to  patents,  trademarks  and 
disciplinary  proceedings.  ’The  sequence 
of  some  of  the  paragraphs  found  in 
§  1.8(a)(2)  has  been  changed  in  order  to 
have  those  paragraphs  listed  rmder  the 


appropriate  heading.  The  ability  to  use 
the  Certificate  of  Mailing  or 
Transmission  procedures  has  been 
expanded  to  the  filing  of  an  affidavit 
under  section  15,  subsection  (3)  of  the 
Trademark  Act,  15  U.S.C  1065(3),  the 
filing  of  a  notice  of  election  to  proceed 
by  civil  action  in  an  inter  partes 
proceeding  under  35  U.S.C.  141  or  15 
U.S.C  1071(a)(1),  in  response  to  another 
party’s  appeal  to  the  Court  of  Appeals 
for  the  Federal  Circuit,  the  filing  of  a 
notice  and  reasons  of  appeal  imder  35 
U.S.C  142  or  a  notice  of  appeal  under 
15  U.S.C  1071(a)(2),  and  the  filing  of  a 
statement  under  42  U.S.C.  2182  or  42 
U.S.C  2457(c). 

Paragraph  (a)(2)(vi)  of  §  1.8  is 
redesignated  as  paragraph  (a)(2)(x)  and 
amended  to  refer  to  section  14(1)  or 
14(2)  of  the  Trademark  Act.  15  U.S.C 
1064,  to  conform  with  the  numbering  of 
the  Trademark  Law  Revision  Act  of 
1988.  Other  sections  of  paragraph  (a)(2) 
of  §  1.8  are  amended  to  identify  the 
types  of  correspondence  which  will  not 
receive  the  benefit  of  a  certificate  of 
mailing  or  transmission. 

Paragraph  (b)  of  §  1.8  outlines 
procedures  to  be  followed  to  docviment 
the  timely  filing  of  correspondence  in 
accordance  with  §  1.8(a)  where  such 
correspondence  is  not  received  by  the 
Office.  The  phrase  “correspondence  or 
fees”  in  §  1.8(b)  is  changed  to 
“correspondence”  since  “fees”  fall 
within  the  generic  definition  of 
“correspondence”.  Before  adoption  of 
this  final  rule,  §  1.8(b)  required  that  the 
party  forwarding  the  correspondence  or 
fee  include  a  declaration,  under  §§  1.68 
or  2.20  of  this  chapter,  attesting  to  the 
previous  timely  mailing  or  transmission. 
In  order  to  be  consistent  with  other 
sections  in  parts  1  and  2  of  this  chapter, 
the  practice  under  §  1.8(b)  is  amended 
to  permit  a  practitioner,  as  defined  in 
§  10.1  (r),  to  submit  a  statement  rather 
than  an  oath  or  declaration  imder  §  1.68 
or  2.20  of  this  chapter. 

New  paragraph  (c)  of  §  1.8  is  added  to 
explicitly  provide  for  a  requirement  for 
additional  evidence  relating  to  the 
mailing  or  transmission  of 
correspondence  in  accordance  ivith 
paragraph  (a)  of  this  section.  The  Office 
may  invoke  this  requirement  when  it  is 
deemed  appropriate  to  establish  an 
actual  date  of  mailing  or  transmission. 
See,  e.g..  In  re  Klein,  6  USPQ2d  1547 
(Comm’r  Pat.  1987),  affid  sub.  nom. 
Klein  v.  Peterson,  696  F.  Supp.  695, 8 
USPQ2d  1434  PD.C  1988),  ojf  d,  866 
F.2d  412, 9  USPQ2d  1558  (Fed.  Cir.), 
cert,  denied,  490  U.S.  1091  (1989). 


(5)  Time  for  Appeal  or  Civil  Action 
(Section  1.304) 

In  section  1.304,  paragraphs  (a)  and 
(c)  are  amended  to  delete  a  statement 
that  use  of  the  certificate  procedure 
under  §  1.8  is  prohibited  so  as  to  be 
consistent  with  changes  to  §  1.8.  Also,  a 
cross  reference  to  §  1.658  in  paragraph 
(a)  is  clarified. 

(6)  Submission  of  Maintenance  Fees 
(Section  1.366) 

Section  1.366(b)  is  amended  by 
deleting  the  words  “of  mailing”  to 
conform  with  the  new  title  for  §  1.8. 

(7)  Filing  Date  of  Application  for 
Extension  of  Patent  Term  (Section 
1.741) 

Section  1.741(a)  is  amended  to 
conform  with  the  new  title  for  the 
certificate  procedure  under  §  1.8. 

(8)  Appeal  to  Court  arid  Civil  Action 
(Section  2.145) 

Sections  2.145(c)(3)  and  2.145(d)(1) 
are  amended  to  conform  with  the 
revised  list  of  types  of  correspondence 
excluded  firom  the  certificate  of  mailing 
or  transmission  procedure  set  out  in 
§  1.8.  Formerly,  the  notice  of  election  to 
proceed  by  civil  action  in  an  inter  partes 
proceeding  under  35  U.S.C  141  or 
section  21(a)(1)  of  the  Trademark  Act, 

15  U.S.C  1071(a)(1),  and  the  filing  of 
hotice  and  reasons  of  ^peal  under  35 
U.S.C  142  or  a  notice  of  appeal  under 
section  21(a)(2)  of  the  Trademark  Act, 

15  U.S.C  1071(a)(2),  were  specifically 
excluded,  under  §§  1.8(a)(2)  (viii)  and 
(ix),  respectively,  frcm  the  certificate  of 
mailing  procedure.  Since  these  notices 
are  no  longer  excluded  under  amended 
§  1.8(a)(2),  §§  2.145(c)(3)  and  2.145(d)(1) 
are  amended  to  conform  with  §  1.8  by 
deleting  the  last  sentence  which 
provided  that  the  certificate  of  mailing 
procedure  was  not  available. 

(9)  Reconsideration  of  Affidavit  or 
Declaration  (Section  2.165) 

Section  2.165(a)(1)  is  amended  to 
refer  to  the  new  title  for  the  certificate 
procedure  under  §  1.8  of  this  chapter. 

(10)  Signature  and  Certificate  of 
Practitioner  (Section  10.18) 

Section  10.18  is  modified  to  clarify 
signatiue  requirements  for 
correspondence  signed  by  practitioners. 
*1110  reference  to  §  1.4  of  this  chapter 
will  make  it  appment  that  copies, 
including  photocopies  or  facsimile 
transmissions,  of  correspondence  signed 
by  practitioners  will  be  accepted  under 
appropriate  circumstances. 
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(11)  Misconduct  (Section  10.23(c)) 

Section  10.23(c)  is  amended  to  refer  to 
the  new  title  for  the  certificate 
procedure  under  §  1.8  of  this  chapter. 

Response  to  Conunents  on  the  Rules 

The  comments  received  in  response  to 
the  notice  of  proposed  rulemaking  have 
l)een  given  careful  consideration  and  a 
number  of  the  suggested  modifications 
have  been  adopted.  The  comments  and 
responses  are  discussed  below. 

Comment:  In  order  to  clarify  how  the 
Office  will  treat  a  copy  of  a  paper,  one 
comment  suggested  changing  the  second 
sentence  in  proposed  §  1.4(d)  to  indicate 
that,  except  as  provided  in  §§  1.4(e)  and 
(0,  a  copy  would  be  treated  by  the 
Office  as  if  the  original  had  been  filed. 

Response:  While  the  suggested 
language  was  not  adopted,  the  rule  was 
modified  to  clarify  that,  except  as 
provided  in  §§  1.4(e)  and  (f),  an  original 
or  a  copy  thereof  may  be  filed.  The  rules 
as  stated  in  this  final  rulemaking  are 
clear  that,  where  an  original  is  not 
required,  a  paper  filed  will  be  treated  in 
the  same  way  regardless  of  whether  it  is 
an  original  or  a  copy. 

Comment:  Five  comments  objected  to 
a  perceived  requirement  in  §  1.4(d)  that 
the  color  of  ink  used  for  signing  a  paper 
be  different  from  the  printing  on  the 
paper. 

Response:  Proposed  §  1.4(d)  did  not 
require  that  the  color  of  ink  used  for 
signing  a  paper  be  different  from  the 
printing  on  the  paper.  The  suggested  use 
of  different  colors  of  ink  is  a  preferred 
procedure  for  distinguishing  between  an 
original  and  a  copy.  However,  in  order 
to  avoid  further  confusion,  the 
suggestion  that  a  different  color  of  ink 
be  used  has  been  deleted. 

Comment:  One  comment 
recommended  that  the  issue  of  signature 
authenticity  end  upon  issuance  of  a 
patent  in  order  to  reduce  the  need  to 
keep  files  in  storage  for  long  periods  of 
time  and  to  remove  the  burden  on 
applicants  of  having  to  retrieve  files 
from  storage. 

Response:  Once  a  patent  issues,  the 
Office  is  not  likely  to  inquire  into  any 
matters  related  to  signature  authenticity 
of  correspondence  filed  in  that  patent 
application.  Nevertheless,  on  rare 
occasions,  a  question  of  signature 
authenticity  might  arise  after  the 
issuance  of  a  patent.  Applicants  must 
therefore  make  their  own  decisions  as  to 
how  long  to  retain  originals. 

Comment:  Two  comments  questioned 
the  justification  for  proposed  §  1.4(e) 
requiring  originals  to  be  submitted  in 
international  patent  applications. 

Response:  Section  1.4(e),  as  adopted, 
does  not  prohibit  the  filing  of 


photocopies  in  an  international  patent 
application.  With  regard  to  facsimile 
transmissions.  Patent  Cooperation 
Treaty  (PCT)  Rule  92.4,  as  revised  on 
July  1, 1992,  permits  the  filing  by 
facsimile  of  certain  correspondence 
related  to  an  international  patent 
application.  However,  as  indicated  in 
§§  1.6(d)(3),  1.8(a)(2)(iv)  and 
1.8(a)(2)(vi),  the  filing  by  facsimile  is 
not  permitted  in  the  following  situations 
relative  to  international  applications  for 
patent:  (1)  the  filing  of  an  international 
application  for  patent  and  (2)  the  filing 
of  a  copy  of  the  international 
application  and  the  basic  national  fee 
necessary  to  enter  the  national  stage,  as 
specified  in  §§  1.494(b)  or  1.495(b). 

Applicants  are  cautioned,  however, 
that  the  Certificate  of  Mailing  or 
Transmission  provisions  of  §  1.8  do  not 
apply  to  correspondence  filed  in  an 
international  application  before  the  U.S. 
Receiving  Office,  the  U.S.  International 
Searching  Authority,  or  the  U.S. 
International  Preliminary  Examining 
Authority,  regardless  of  whether  the 
correspondence  was  filed  by  mail  or 
facsimile  transmission.  See 
§  1.8(a)(2)(5). 

Comment:  One  comment  suggested 
that,  in  applications  filed  under  §  1.60, 
the  certification  that  the  application  and 
papers  being  filed  are  true  copies  of 
those  filed  in  the  parent  application 
should  be  excluded  from  the  original 
signature  requirement. 

Response:  Filing  of  copies  of 
statements  under  §  1.60  as  well  as 
certifications  under  §§  1.8, 1.10, 1.97(e) 
and  3.73(b)  will  be  permitted.  The 
certified  documents  referred  to  in 
§  1.4(f)  are  those  which  are  required  to 
be  certified  by  statute  (e.g.,  certified 
documents  under  35  U.S.C.  119). 

Comment:  One  comment  questioned 
whether  routine  papers  could  be 
photocopied  with  a  practitioner’s 
signature  thereon  with  appropriate 
information  being  filled  in  later  by 
another  person. 

Response:  Section  10.18(a)  states  that 
the  signature  of  a  practitioner,  on 
correspondence  filed,  constitutes  a 
certificate  that  the  correspondence  has  • 
been  read  by  the  practitioner. 
Accordingly,  the  photocopying  of 
papers  with  a  practitioner’s  signature 
thereon  and  subsequently  having 
appropriate  information  filled  in  by 
another  person,  is  not  authorized  or 
permitted  under  the  rules. 

Comment:  One  comment  questioned 
whether  a  docket  clerk  could  use  a 
signature  stamp  of  a  registered  attorney 
on  a  transmittal  letter. 

Response:  Section  10.18(a)  states  that 
correspondence  filed  by  a  practitioner 
must  be  personally  signed  by  that 


practitioner.  Accordingly,  use  of  a 
signature  stamp  of  a  registered  attorney 
by  a  docket  clerk  would  not  be 
permitted. 

Comment:  Two  comments  suggested 
that  the  facsimile  transmission  practice 
be  further  liberalized  to  permit  scanned- 
in  signatures  to  be  affixed  to  facsimile 
or  electronically  transmitted 
correspondence.  The  personal, 
handwritten  signature  would  be  affixed 
on  a  copy  of  the  transmitted 
correspondence  which  would  be  kept  by 
the  applicant  or  his  or  her 
representative. 

Response:  The  Office  is  actively 
considering  acceptance  of  electronically 
filed  applications  and  papers  related 
thereto.  See  “Electronic  Filing  of  Patent 
and  Trademark  Applications’’  published 
at  57  FR  56537  (November  30, 1992)  and 
1145  Off.  Gaz.  Pat.  Office  378  (December 
22, 1992).  Until  an  acceptable  program 
is  established,  every  paper,  requiring  a 
signature,  filed  in  the  Office,  regardless 
of  the  manner  in  which  it  was 
transmitted,  will  have  to  be  a  paper 
which  was  signed  bj^the  person  whose 
signature  appears  thereon,  or  be  a  copy 
thereof.  Scanned  signatures  affixed  to 
papers  which  were  not  personally 
signed  will  not  be  permitted  at  this 
time. 

Comment:  One  comment  indicated 
that  proposed  §  1.5(a)  appeared  to  be 
contrary  to  PCT  Article  27(1)  in  that  it 
added  the  additional  requirement  not 
set  forth  in  the  PCT  of  requiring 
correspondence  concerning  an 
international  application  to  identify  the 
international  aj^lication  number. 

Response:  PCT  Rule  92.1  requires  any 
paper  relating  to  an  international 
application  to  identify  the  international 
application  to  which  it  relates.  In  order 
to  ensure  prompt  and  proper  association 
of  correspondence  with  the  intended 
application  file,  it  is  essential  to  use  the 
application  number  on  all  papers.  The 
practice  (which  was  not  a  new  one 
added  in  this  rulemaking)  is  a  mere 
implementation  of  the  requirement  in 
PCT  Rule  92.1  and  is  not  contrary  to 
PCT  Article  27(1)  as  no  additional 
requirement  is  being  placed  on 
applicants. 

Comment:  Two  comments 
recommended  an  increase  from  two 
weeks  to  30  days  or  one  month  in  the 
period  provided  in  §  1.5(a)  for 
resubmission  of  correspondence. 

Response:  The  two-week  period 
provided  in  §  1.5(a)  is  to  enable 
applicants  to  provide  the  necessary 
identifying  data  where  such  data  was 
not  provided  during  the  original 
submission.  This  is  intended  to  permit 
immediate  resubmission  and  no 
additional  time  is  deemed  to  be 
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necessary.  Extending  this  period  to  30 
days  would  unnecessarily  delay 
prosecution  of  applications. 

Comment:  Section  1.5(a)  suggests  that 
all  letters  directed  to  the  Ofhce 
concerning  applications  for  patents 
should  also  state  "Patent  Application". 
One  comment  suggested  that  §  1.5(a)  be 
amended  to  replace  the  restrictive 
reference  to  a  "Patent  Application"  to 
read  "identifying  the  correspondence  as 
relating  to  a  patent  application". 

Response:  In  order  to  make  it  easier 
for  Office  employees  handling  incoming 
correspondence  to  direct  mail,  §  l.S(a) 
recommends  that  letters  relating  to  a 
patent  application  should  state  "Patent 
Application”.  The  suggestion  in  the 
comment  was  not  adopted  since 
uniformity  in  the  reference  to  "Patent 
Application"  is  desirable.  Furthermore, 
this  suggested  labeling  is  not  a 
requirement  as  evidenced  by  the  use  of 
the  word  “should"  rather  than  “must". 

Comment:  Section  1.5(a)  states  that 
"No  correspondence  relating  to  an 
application  should  be  filed  prior  to 
when  notification  of  the  application 
number  is  received  from  the  Patent  and 
Trademark  Oflice".  Oire  comment 
suggested  that  the  phrase  "notification 
of  the  application  number"  was  not 
adequately  dehned  as  it  was  not  clear  if 
applicants  had  to  wait  for  the  official 
Hling  receipt  before  information 
disclosure  statements  or  other  papers 
could  be  hied. 

Response;  The  phrase  "notihcation  of 
the  application  number"  as  used  in 
§  1.5(a)  includes  any  manner  in  which 
an  applicant  becomes  aware  of  the 
application  number.  The  phrase  is 
purposely  broad  and  is  not  limited  to 
the  mailii^  of  an  official  hling  receipt. 
Rather,  it  includes  a  return  post  card 
which  has  an  application  number 
stamped  thereon.  The  reasoning  behind 
the  statement  in  §  1.5(a)  that  no 
correspondence  should  be  hied  prior  to 
notihcation  of  the  application  number  is 
that  correspondence  received  without 
an  application  number  is  difficult  to 
match  with  the  appropriate  hie.  Further 
defining  the  phrase  "notification  of  the 
application  number"  in  §  1.5(a)  is  not 
warranted. 

Comment:  One  comment  suggested 
dehning  a  business  day  as  Monday 
through  Friday,  except  for  Federal 
holidays  in  the  District  of  Columbia. 

Response;  It  is  not  clear  which  section 
the  comment  was  directed  to,  but  §  1.6 
indicates  that  no  correspondence  will  be 
received  by  the  Office  on  Saturdays, 
Sundays  or  Federal  holidays  within  the 
District  of  Columbia.  Since  the  language 
has  not  created  problems  in  the  past,  the 
suggestion  will  not  be  adopted. 


Comment:  Two  comments  suggested 
amending  $  1.6(c)  to  indicate  the  hours 
of  operation  in  the  “walk-up  window". 

Response:  Specifying  in  tiie 
regulations  the  hours  of  operation  of  the 
"walk-up  window”  is  unnecessary.  The 
hours  of  operation  have  been  published 
in  Official  Gazette  announcements  and 
if  those  hours  are  changed  in  the  future, 
the  new  schedule  will  be  published. 
Should  the  hours  of  operation  o{  the 
"walk-up  window"  be  changed  due  to 
unforeseen  circumstances  (i.e.,  snow 
emergency,  etc.),  a  sign  will  be  posted 
at  the  "walk-up  window”  giving  an 
alternate  location  to  deposit 
correspondence  for  the  Office. 

Comment:  Two  comments  requested 
that  the  Office  reconsider  and  withdraw 
the  proposal  to  eliminate  the  mail  drop 
box  at  the  guard’s  desk  at  the 
Department  of  Commerce  Building  in 
Washington,  DC 

Response:  As  indicated  in  the  notice 
of  proposed  rulemaking,  members  of  the 
public  were  occasionally  denied  access 
to  the  drop  box  at  the  Department  of 
Commerce.  Additionally,  the  Office 
lacked  confidence  in  assigning  correct 
dates  of  receipt  to  correspondence 
deposited  in  the  box  as  a  result  of 
instances  when  correspondence  was 
found  outside  of  the  drop  box.  Further, 
since  there  are  many  w'ays  to  hie  papers 
with  the  Office  (i.e.,  certihcate  of 
mailing  or  transmission.  Express  Mail, 
facsimile  transmission,  longer  hours  at 
the  “walk-up  window”),  there  is  no 
need  to  maintain  an  off-site  drop  box. 

Comment:  One  comment  sug^ted 
that  the  Office  publish  phone  numbers 
for  facsimile  machines  at  various 
locations,  (i.e..  Publishing  Division, 
various  examining  groups,  etc.),  in  order 
to  enable  the  public  to  direct  their 
transmissions  to  a  particular  location, 
rather  than  a  central  location. 

Response:  The  suggestion  has  been 
adopted.  See  "Patent  and  Trademaric 
Office  (PTO)  Information  Contacts", 

1149  Off.  Gaz.  Pat.  Office  67  (April  27, 
1993).  The  Office  will  publish  in  the 
Official  Gazette  periodic  updates  of  this 
list. 

Comment:  Three  comments  advocated 
a  further  expansion  of  the  facsimile 
transmission  practice  to  permit 
transmission  of  any  paper  which  did  not 
require  an  original  signature.  According 
to  the  comment,  it  was  difficult  to 
understand  why  the  Office  would  not 
permit  facsimile  transmission  of  certain 
papers  directly  to  the  Office,  but  would 
accept  those  same  papers  if  transmitted 
by  facsimile  to  a  third  party  who  then 
hand-delivered  the  papers  to  the  Office. 

Response:  The  only  papers,  not 
requiring  an  original  signature  or 
certification,  which  the  Office  will  not 


accept  by  facsimile  transmission  are 
those  which,  for  various  reasons,  would 
cause  an  undue  burden  on  the  Office. 

For  example,  papers  submitted  for  the 
purpose  of  obtaining  an  application 
filing  date  are  often  rather  voluminous, 
difficult  to  collate  and  would  create 
inefficiencies  in  tying  up  the  Office 
facsimile  machines  for  long  periods  of 
time.  In  addition,  there  is  a  time  and 
content  criticality  to  papers  filed  for  the 
purpose  of  obtaining  a  filing  date  which 
is  not  shared  by  other  types  of  papers. 
Another  example  would  be  drawings 
submitted  under  §§  1.81, 1.83-1.85, 
1.152, 1.165, 1.174, 1.437,  2.51,  2.52,  or 
2.72.  Experience  has  shown  that  the 
quality  of  drawings  received  by 
facsimile  transmission  would  typically 
result  in  an  objectimi  by  the  Official 
Draftsman.  Disputes  might  arise  at  that 
point  as  to  whether  the  cause  of  the 
poor  quality  was  applicant’s 
transmitting  unit  or  the  receiving  unit  of 
the  Office.  Hence,  the  Office  will 
continue  to  prohibit  facsimile 
transmission  of  certain  papers  as 
specified  in  §  1.6(d). 

Comment:  Section  1.6(d)  states  that 
the  receipt  date  accorded  to  a  paper 
transmitted  by  facsimile  will  the  date 
on  which  the  complete  transmission  is 
received  in  the  Office.  Three  comntents 
objected  to  this  language  by  arguing  that 
this  practice  discriminated  against  West 
Coast  practitioners  and  gave  an 
advantage  to  East  Coast  practitioners 
because  the  West  Coast  practitioners 
had  only  until  9  p.m.  to  complete  a 
transmission  in  order  to  receive  the 
benefit  of  that  day’s  filing. 

Response:  The  facsimile  transmission 
practice  is  similar  to  regular  mail 
practice.  Thus,  a  West  Coast  practitioner 
depositing  correspondence  with  the 
local  postal  service  without  a  certificate 
of  mailing  will  receive  as  a  receipt  date 
the  date  on  which  the  Office  receives 
the  correspondence,  rather  than  the  date 
on  which  the  correspondence  was 
deposited.  Similarly,  a  paper 
transmitted  by  facsimile  will  be 
accorded,  as  the  date  of  receipt,  the  date 
on  which  the  complete  transmission 
was  received  in  the  Office,  unless  the 
date  of  receipt  is  a  Saturday,  Sunday,  or 
Federal  holiday  within  the  District  of 
Columbia,  in  which  case,  the  date  of 
receipt  will  be  the  next  business  day. 

The  certificate  practice  provided  in 
§  1.8,  on  the  other  hand,  permits  the 
sender  to  indicate  on  the 
correspondence  the  date  of  mailing  or 
transmission  from  the  sender’s 
perspective,  which  date  would  then  be 
effective  to  meet  a  deadline  set  for 
response.  Use  of  the  certificate  of  mail 
or  transmission  is  applicable  to 
correspondence  submitted  by  mail  and 
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correspondence  transmitted  by 
facsimile.  If  transmitted  by  facsimile, 
the  person  signing  the  certificate 
certifies  the  expectation  that  the 
transmission  would  be  initiated  before 
midnight,  local  time. 

By  way  of  example,  a  West  Coast 
practitioner  preparing  a  response  on  the 
last  day  of  the  period  for  response 
would  have  to  use  the  §  1.8  certificate  of 
mailing  procedure  or  the  §  1.10  Express 
Mail  procedure,  for  the  response  to  be 
considered  timely,  if  the 
correspondence  was  sent  by  way  of  the 
U.S.  Postal  Service.  If  the  practitioner 
chose  to  send  the  correspondence  by 
facsimile  on  the  last  day  for  response 
and  the  transmission  was  started  before 
9  p.m.  Pacific  time,  but  was  completed 
after  9  p.m.  Pacific  time,  the  Office 
would  accord  that  correspondence  a 
receipt  date  as  of  the  next  business  day, 
which  would  be  after  the  period  for 
response  expired  because  the  Office 
would  have  received  the 
correspondence  after  midnight  Eastern 
time  of  the  last  day  for  response. 
However,  if  the  practitioner  affixed  a 
certificate  of  transmission  to  the 
correspondence  sent  by  facsimile 
transmission,  indicating  that  the 
correspondence  was  being  transmitted 
on  the  last  day  in  the  period  for 
response,  then  the  correspondence 
would  be  considered  timely  filed. 

As  another  example,  a  transmission 
started  before  midnight,  Pacific  time,  on 
the  last  day  for  response  and  having  a 
certificate  of  transmission  affixed 
thereto,  would  be  considered  timely 
filed  even  though  the  transmission  was 
completed  after  midnight.  Pacific  time 
and  was  received  in  the  Office  the  day 
after  the  deadline  for  response. 

Comment:  One  comment  suggested 
replacing  “drawings”  in  §  1.6(d)(4)  with 
“formal  drawings”  for  clarity. 

Response:  The  suggestion  has  not 
been  adopted  because  the  phrase 
“formal  drawings”  does  not  find 
support  or  antecedent  basis  in  sections 
referred  to  in  §  1.6(d)(4). 

Comment:  One  comment  objected  to 
the  perceived  requirement  for  a 
certificate  of  transmission  in  order  for  a 
facsimile-transmitted  document  to  be 
accorded  a  date  of  receipt. 

Response:  The  receipt  date  accorded 
to  correspondence  eligible  for  facsimile 
transmission,  whether  containing  a 
certificate  of  transmission  or  not,  will  be 
the  date  of  receipt  in  the  Office  of  the 
complete  transmission  (unless  that  date 
is  a  Saturday,  Sunday,  or  Federal 
holiday  within  the  District  of  Columbia, 
in  which  case  the  date  accorded  will  be 
the  next  business  day).  The  certificate  of 
transmission,  if  used,  is  for  purposes  of 
establishing  timely  filing  if  the 


correspondence  is  transmitted  within 
the  period  for  response  but  is  (1) 
received  in  the  Office  after  expiration  of 
the  period  for  response,  or  (2)  lost  or  (3) 
not  received  by  the  Office. 

Comment:  C)ne- comment  requested 
clarification  as  to  what  constituted  a 
“complete  transmission”  as  used  in 
§  1.6(d). 

Response:  The  context  in  which  the 
phrase  “complete  transmission”  was 
used  in  §  1.6(d)  was  to  indicate  that  the 
transmission  was  finished.  For  example, 
if  page  1  of  a  ten-page  facsimile 
transmission  is  received  in  the  Office  at 
11:55  p.m.  on  a  Tuesday  and  page  10  of 
that  transmission  is  received  at  12:05 
a.m.  Wednesday,  the  receipt  date 
accorded  to  that  correspondence  will  be 
the  date  of  that  Wednesday.  (This 
example  assumes  that  Wednesday  is  not 
a  Federal  holiday  within  the  District  of 
Columbia). 

Comment:  One  comment  questioned 
whether  a  confirmation  in  the  sender’s 
facsimile  machine  that  the  entire 
facsimile  was  received  constituted 
sufficient  proof  that  a  transmission  was 
complete. 

Response:  A  confirmation  by  the 
sender’s  facsimile  machine  is  evidence 
that  a  transmission  was  made.  As  such, 
the  confirmation  will  be  considered 
together  with  any  other  evidence 
presented  when  questions  of  filing  by 
facsimile  transmission  arise.  It  is 
therefore  suggested  that  a  certificate  of 
transmission  be  used  to  enable  the 
sender  to  rely  on  the  procedures  set 
forth  in  §  1.8(b). 

Comment:  One  comment  requested 
clarification  as  to  what  constituted  an 
incomplete,  faulty  or  illegible  facsimile. 
Also,  if  an  incomplete  transmission  was 
sent  near  the  end  of  the  period  for 
response,  will  the  sender  be  able  to  rely 
on  the  date  the  facsimile  was  initially 
transmitted,  or  would  the  sender  have  to 
rely  on  §  1.137  to  revive  the  application 
if  it  became  abandoned? 

Response:  If  an  incomplete,  faulty  or 
illegible  facsimile  transmission  is 
received,  that  correspondence  will  be 
treated  by  the  Office  in  the  same  manner 
that  a  comparably  incomplete,  faulty  or 
illegible  piece  of  correspondence  would 
be  treated  if  the  correspondence  were 
hand-delivered  or  mailed  to  the  Office. 
Whether  the  application  would  be  held 
abandoned  upon  receipt  of  an 
incomplete  facsimile  transmission  or 
whether  an  opportunity  would  be 
provided  to  complete  the  transmission 
will  be  decided  on  a  case-by-case  basis 
using  the  same  standards  that  are 
currently  used — for  example,  for 
incomplete  responses  to  Office  actions, 
see  §  1.135(c). 


Comment:  One  comment  indicated 
that  the  proposed  practice  of  not 
accepting  papers  related  to  international 
applications  if  transmitted  by  facsimile 
and  the  indication  that  papers 
transmitted  by  facsimile,  when 
prohibited,  may  be  disposed  of  is 
contrary  to  PCT  practice  wherein  PCT 
expressly  provides  for  facsimile 
transmission  of  such  papers  and  when 
not  acceptable,  an  opportunity  to  correct 
is  provided. 

Response:  PCT  does  not  mandate 
acceptance  of  facsimile  transmissions;  it 
merely  authorizes  their  acceptance.  See 
PCT  Rule  92.4(h).  Additionally,  as 
indicated  above,  the  suggestion  that  the 
Office  permit  facsimile  transmission  of 
correspondence  relative  to  an  already 
filed  international  application  has  b^n 
adopted  to  a  large  extent. 

Tnere  is  no  provision  in  PCT  to 
provide  an  opportunity  for  correction 
when  correspondence  is  filed  by 
facsimile  in  spite  of  a  refusal  by  a 
national  Office  to  accept  that  type  of 
correspondence  by  facsimile.  As  with 
national  applications,  the  Office  will 
attempt  to  notify  senders  whenever  a 
facsimile  transmission  received  is  of  a 
type  which  the  Office  has  not  agreed  to 
accept  by  facsimile.  Senders  are 
cautioned  against  submitting  such 
correspondence  by  facsimile 
transmission  since  the  correspondence 
will  not  be  accorded  a  filing  date  or  date 
of  receipt  in  the  Office. 

Comment:  One  comment  suggested 
changing  the  phrase  “Certificate  of 
Transfer”  in  §  1.8  to  “Certificate  of 
Transmittal”  or  “Certificate  of  Sending” 
because  “transfer”  typically  implies 
transfer  of  ownership  interest  in  patents 
or  trademarks. 

Response:  While  each  phrase  has  its 
own  advantages  and  drawbacks,  the 
suggestion  will  not  be  adopted. 
Nevertheless,  in  order  to  avoid 
confusion,  this  rulemaking  leaves  the 
old  “Certificate  of  Mailing”  ^tact,  while 
adding  “or  Transmission”  to  include 
correspondence  filed  by  facsimile 
transmission. 

Comment:  In  the  notice  of  proposed 
rulemaking,  it  was  recommended  that 
the  facsimile  machine  transmission 
report  be  retained  by  the  sender  along 
with  the  correspondence  used  as  the 
original,  as  evidence  of  content  and  date 
of  transfer.  One  comment  indicated  that 
the  correspondence  used  as  the  original 
can  only  1^  retained  using  the  older 
stand-alone  type  of  facsimile  machine, 
since  there  is  no  such  physical 
document  with  the  newer  in-computer 
facsimile  cards. 

Response:  Section  1.4(d)(2)  provides 
for  submission  of  copies,  e.g.,  by 
facsimile,  of  originals  as  defined  in 
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§  1.4(d)(1).  Section  1.4(d)(Z)  does  not 
provide  transmission  of  unsigned 
correspondence  fitxn  a  computer.  While 
§  1.4(d)(2)  does  not  require  the  sender  to 
retain  the  original,  there  may  be 
occasions  when  the  sender  will  have  to 
document  the  date  and  content  of  a 
document  previously  filed  by  facsimile 
transmission.  The  recommendation 
made  in  the  notice  of  proposed 
rulemaking  will  apply  to  any  situation 
where  a  paper  document  served  as  the 
original  TOm  which  a  bcsimile  was 
transmitted.  If  a  fecsimile  transmission 
by  using  a  computer  is  desired,  a  paper 
copy  of  the  document  to  be  transmitted 
may  be  printed  out,  signed  and  retained 
by  the  send«'  as  evidence  of  content  of 
the  document  transmitted.  Once  signed, 
if  filing  of  a  copy  is  permitted,  the 
doaunent  could  be  scanned  into  the 
computer  and  facsimile  transmitted  to 
the  Office. 

Comment:  fan  proposed  §  1.8(aMl) 
published  in  the  Federal  Register, 
paragraphs  (i)  and  (ii)  were  )oined  with 
the  ^amative  “or”  to  indicate  that 
correspondence  could  be  filed  by  being 
deposited  with  the  U.S.  Postal  Service 
or  transmitted  by  focsimile.  This  same 
section  was  published  in  the  Official 
Gazette,  by  having  paragraphs  (i)  and  (ii) 
joined  with  the  coimective  “and”. 
Numerous  comments,  received 
apparently  from  individuals  who  saw 
t^  prop<»ed  rules  in  the  Official 
Gazette,  objected  to  the  requirement 
that,  in  order  to  receive  benefits  under 
§  1.8,  correspondence  transmitted  by 
facsimile  also  had  to  be  mailed. 

Response:  Section  1.8(aXl)  as 
published  in  the  Federal  Register  was 
correct,  while  the  versitm  published  in 
the  Official  Gazette  contained  a 
typographical  error.  Hence. 

§§  1.8(a)(lKi)  (A)  and  (B),  as  adopted  in 
this  rulemdiing.  make  clear  that  the 
certificate  of  mailing  or  transmission 
practice  will  be  applicable  to 
correspondence  mailed  or  sent  by 
facsimile.  The  Office  discourages  the 
practice  of  having  the  same  papers 
submitted  by  both  methods  as  this 
practice  would  result  in  unnecessary 
duplication  of  papers  and  processing 
retmirements. 

Comment-  One  comment  indicated 
that  since  all  facsimile  transmissions 
include  the  date  and  time  of  the  actual 
facsimile  transmission,  the  Office 
shouM  not  require  a  cmtificate  of 
transmission,  in  order  to  get  the  benefit 
of  an  eariier  filing  date  under  $  1.8(a), 
when  correspondence  is  transmitted  by 
facsimile. 

Response:  The  Office  is  concerned 
that  some  older  machines  may  not  print 
the  date  and  time  of  the  actual 
transmissiem.  Furthermcne,  even  on  the 


new  machines  the  date  and  time  printed 
by  the  sending  unit  may  not  always  be 
correct,  particularly  after  a  temporary 
electrical  disconnection,  change  in  time, 
etc.  Hence,  for  purposes  of  being 
considered  timely  filed,  if  the  sender 
wishes  to  obtain  the  bmiefits  of  a  date 
earlier  than  the  date  the  ccmiplete 
transmission  is  received  in  the  Office, 
the  correspondence  must  include  a 
certification  in  accordance  %vith  §  1.8(a). 

A  suggested  format  for  a  Certificate  of 
Mailing  and  a  Certificate  of 
Transmissiem  under  §  1.8,  to  be 
included  with  the  correspondence,  is 
reproduced  below: 

Certificate  of  Mailing 
I  hereby  certify  that  this  correspondeiice  is 
being  deposited  with  the  United  States  Postal 
Service  with  sufficient  postage  as  first  class 
mail  in  an  enveiope  addressed  to; 
Commissioner  of  Patents  and  Trademarks 
Washington,  DC  20231 

on  - 

Date 

Signature  - 

Typed  or  printed  name  of  person  signing  cer^ 
tificate  - 

Certificate  of  Transmission 
I  hereby  certify  that  this  correspondence  is 
being  {acsimile  transmitted  to  dm  Patent  and 
Trademark  Office: 

on  -  '  '  ■ 

Date 

Signature  . .  ■  -  ■  ■  ■  - - 

Typed  or  printed  name  of  person  signing  cer¬ 
tificate  — 

Other  CrmsidenitkMis 

The  rule  changes  are  in  cemformity 
with  the  requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.). 
Executive  Orders  12291  and  12612  and 
the  Paperworii  Reduction  Act  of  1980, 

44  U.S.C  3501  et  seq. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 

Small  Business  Administration,  that 
these  rule  changes  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
(Regulatory  Flexibility  Act,  5  U.S.C 
605(b)).  The  prindpa)  impact  of  these 
changes  is  to  incenporate  existing  Office 
policy  into  the  regulations,  permit  the 
filing  of  certain  correspondence  without 
an  original  signature  and  permit  the 
filing  of  certain  correspondence  by 
facsimile  transmission. 

The  Office  has  determined  that  these 
rule  changes  are  not  major  rules  imder 
Executive  Order  12291.  The  annual 
efiect  on  the  economy  will  be  less  than 
$100  million.  There  will  be  no  major 
increase  in  costs  or  prices  for 
I  consumers,  individuals,  industries. 
Federal,  state  or  local  government 
agendes,  or  geographic  regions  because 


most  of  the  changes  reduce  procedural 
burdens.  There  will  be  no  significant 
effects  on  competition,  employment, 
investment,  prrxluctivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
maricets. 

The  Office  has  also  determined  that 
these  changes  have  no  Federalism 
implications  afiecting  the  relationship 
between  the  Natimial  Government  and 
the  States  as  outlined  in  Executive 
Order  12612. 

These  rule  changes  contain  collection- 
of-information  requirements  subject  to 
the  Paperwork  Reaction  Act  of  1980, 

44  U.S.C  3501  et  seq.,  which  have 
previously  been  approved  by  the  Office 
of  Management  and  Budget  under 
Control  Nos.  0651-0000  and  0651-0011. 
The  public  reporting  burden  for  these 
collections  of  information  for 
Certificates  of  Mailing  or  Transmission 
is  estimated  to  average  0.1  hours  each, 
including  the  time  for  reviewing 
instructimis,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of 
informatiem.  Send  comments  regarding 
these  burden  estimates,  or  any  other 
aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  burden,  to  Abraham 
Hershkovitz,  Office  of  the  Assistant 
Commissioner  for  Patents,  Box  DAC, 
Washington,  DC  20231,  and  to  the 
Office  cd  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  EC  20503  (ATTN: 
Paperwork  Reduction  Act  Projects 
0651-0009  and  0651-0011). 

List  of  Subjects 
37  CFR  Part  1 

Administrative  practice  and 
procedure,- Freedom  of  information. 
Inventions  and  patents,  Reporting  and 
record  keeping  requirements. 

37  CFR  Part  2 

Administrative  practice  and 
procedure.  Courts,  Lawyers, 
Trademarks. 

37  CFR  Part  10 

Administrative  practice  and 
procedure.  Conflicts  of  interest.  Courts 
Inventions  and  patents.  Lawyers. 

For  the  reasons  set  out  in  the 
preamble,  and  pursuant  to  the  authority 
contained  in  15  U.S.C  1123  and  35 
U.S.C  6,  parts  1. 2  and  10  of  title  37  of 
the  Code  of  Federal  Regulations  are 
amended  as  set  fc»th  below: 
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PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
part  1  continues  to  read  as  follows; 

Authority:  3S  US.C.  6.  unless  otherwise 
noted. 

2.  In  Section  1.4.  the  heading  is 
revised  and  paragraphs  {d)  through  (f) 
are  added  to  read  as  foliows: 

§1.4  Nature  of  correspondence  and 
signature  requirements. 

*  *  *  *  *  > 

(d)  Each  piece  of  correspondence, 
except  as  provided  in  paragraphs  (e)  and 
(f)  of  this  section,  filed  in  a  patent  or 
trademark  application,  reexamination 
proceeding,  patent  or  trademaii^ 
interference  proceeding,  patent  file  or 
trademark  registration  file,  trademark 
opposition  proceeding,  trademark 
cancellation  proceeding,  or  trademark 
concurrent  use  proceeding,  which 
requires  a  person's  signature,  must 
either; 

(1)  Be  an  original,  that  is.  have  an 
original  signature  personally  signed  in 
permanent  ink  by  that  person;  or 

(2)  Be  a  copy  ,  such  as  a  photocopy  or 
facsimile  transmissioii  (§  1.6(dj).  of  an 
original,  in  the  event  that  a  copy  of  the 
original  is  filed,  the  original  should  be 
retained  as  evidence  of  authenticity.  If 
a  question  of  authenticity  arises,  the 
Patent  and  Trademark  Office  may 
require  submission  of  the  ordinal. 

(e)  Correspondence  requiring  a 
person's  signature  and  relating  to 
registration  to  practice  before  the  Patent 
and  Trademark  OfRce  in  patent  cases, 
enrollment  and  disciplinary 
investigations,  or  disciplinary 
proceedings  must  be  submitted  with  an 
original  signature  personally  signed  in 
permanent  ink  by  that  person. 

(f)  When  a  document  that  is  required 
by  statute  to  be  certified  must  be  filed, 
a  copy,  including  a  photocopy  or 
facsimile  transmission,  of  the 
certification  is  not  acceptable. 

3.  Section  l.S<a)  is  revised  to  read  as 
follows; 

§1.5  Identification  of  application,  patent  or 
registration. 

(a)  No  correspondence  relating  to  an 
application  should  be  filed  prior  to 
when  notification  of  the  application 
number  is  received  firom  the  Patent  and 
Trademark  Office.  When  a  letter 
directed  to  the  Patent  and  Trademark 
Office  concerns  a  previously  filed 
application  for  a  patent,  it  must  identify 
on  the  top  page  in  a  conspicuous 
location,  the  application  number 
(consisting  of  Uk  series  code  and  the 
serial  number.  e.g..  07/123,456).  or  the 
serial  number  and  filing  date  assigned  to 


that  application  by  die  Patent  and 
Trademark  Office,  or  the  international 
application  nun^ier  of  the  international 
application.  Any  correspondence  not 
containing  such  identification  will  be 
returned  to  the  sender  where  a  return 
address  is  available.  The  returned 
correspondence  will  be  accompanied 
with  a  cover  letter  which  will  indicate 
to  the  sender  that  if  the  returned 
correspondence  is  resubmitted  to  the 
Patent  and  Trademark  Office  within  two 
weeks  of  the  mail  date  on  the  cover 
letter,  the  original  date  of  receipt  of  the 
correspondence  will  be  considered  by 
the  Patent  and  Trademark  Office  as  the 
date  of  receipt  of  the  correspondence. 
Applicants  may  use  either  the 
Certificate  of  Mailing  or  Transmission 
procedure  under  §  1.8  or  the  Express 
Mail  procedure  under  §  1.10  for 
resubmissions  of  returned 
correspondence  if  they  desire  to  have 
the  benefit  of  the  date  of  deposit  in  the 
United  States  Postal  Service.  If  the 
returned  correspondence  is  not 
resubmitted  within  the  two-week 
period,  the  date  of  receipt  of 
resubmission  will  be  considered  to  be 
the  date  of  receipt  of  the 
correspondence.  The  two-week  period 
to  resubmit  the  returned 
corresfiondence  will  not  be  extended.  If 
for  some  reason  returned 
correspondence  is  resubmitted  with 
proper  identification  later  than  two 
we^s  after  the  return  mailing  by  the 
Patent  and  Trademark  Office,  the 
resubmitted  correspondence  will  be 
accepted  but  given  its  date  of  receipt.  In 
addition  to  the  application  number,  all  . 
letters  directed  to  the  Patent  and 
Trademark  Office  concerning 
applications  for  patent  should  also  state 
“PATENT  APPUCATION,”  the  name  of 
the  applicant,  the  title  of  the  invention, 
the  date  of  filing  the  same,  and  if 
known,  the  group  art  unit  or  other  emit 
within  the  Patent  and  Trademark  Office 
responsible  for  considering  the  letter 
and  the  name  of  the  examiner  or  other 
person  to  which  it  has  been  assigned. 

*  «  •  •  • 

4.  Section  1.6  is  revised  to  read  as 
follows; 

§1.6  Receipt  of  correspondence. 

(a)  Date  of  receipt  and  Express  Mail 
date  of  deposit  Correspondence 
received  in  the  Patent  and  Trademark 
Office  is  stamped  with  the  date  of 
receipt  except  as  foHcrws; 

(1)  No  correspondence  is  rec:eived  in 
the  Patent  and  Trademark  Office  cm 
Saturdays,  Sundays  or  Federal  holidays 
within  the  District  of  Columbia; 

(2)  CorrespondencK  filed  in 
accordance  with  §  1.10  will  be  stamped 
with  the  date  of  deposit  as  “Express 


Mail“  with  the  United  States  Postal 
Service  unless  the  date  of  deposit  is  a 
Saturday,  Sunday,  or  Federal  holiday 
within  the  District  of  Columbia  in 
whicdi  case  the  date  stamped  will  be  the 
next  succeeding  day  which  is  not  a 
Saturday,  Sunday,  or  Federal  holiday 
within  the  District  of  Columbia; 

(3)  Correspondence  transmitted  by 
facsimile  to  the  Patent  and  Trademark 
Office  will  be  stamped  with  the  date  on 
which  the  complete  transmission  is 
received  in  ffie  Patent  and  Trademark 
Office  unless  that  date  is  a  Saturday. 
Sunday,  or  Federal  holiday  within  the 
District  of  Columbia,  in  which  case  the 
date  stamped  will  be  the  next 
succeeding  day  which  is  not  a  Saturday, 
Sunday,  or  Federal  holiday  within  the 
District  of  Columbia. 

(b)  Patent  and  Trademark  Office  Post 
Office  pouch.  Mail  placed  in  the  Patent 
and  Tiwiemark  Office  pouch  up  to 
midnight  on  any  day,  except  S^urdays, 
Sundays  and  F^eral  holidays  wiffiin 
the  District  of  Columbia,  by  the  post 
office  et  Washington,  DC.  serving  the 
Patent  and  Trademark  Office,  is 
considered  as  having  been  received  in 
the  Patent  and  Trademark  Office  on  the 
day  it  was  so  placed  in  the  pouch  by  the 
U.S.  Postal  Service. 

(c)  Correspondence  delivered  by 
hand.  In  addition  to  being  mailed, 
correspondence  may  be  cl^ivered  by 
hand  during  hours  the  Office  is  open  to 
receive  correspondence. 

(d)  Facsimile  transmission.  Except  in 
the  cases  enumerated  below, 
correspondence,  including 
authorizations  to  charge  a  deposit 
acceunt.  may  be  transmitted  by 
facsimile.  The  receipt  date  acxerded  to 
the  cerrespondence  will  be  the  date  on 
which  the  complete  transmission  is 
received  in  the  Patent  and  Trademark 
Office,  unless  that  date  is  a  Saturday, 
Sunday,  or  Federal  holiday  within  the 
District  of  Columbia.  See  §  l.6(aK3).  To 
facilitate  proper  processing,  each 
transmission  session  should  be  limited 
to  correspondence  to  be  filed  in  a  single 
applicetion  or  other  proceeding  before 
the  Patent  and  Trademark  Office.  The 
applic:ation  number  of  a  patent  or 
trademark  application,  t^  control 
number  of  a  reexamination  prcx:eeding. 
the  interference  number  of  an 
interference  proceeding,  the  patent 
number  of  a  patent,  or  the  registration 
number  of  a  trademark -should  be 
entered  as  a  part  of  the  sender's 
identification  on  a  facsimile  cx>ver  sheet. 
Facsimile  transmissions  are  not 
permitted  and  if  submittecL  will  not  be 
accorded  a  date  of  receipt,  in  the 
following  situations: 

(1)  Conospondenca  as  specified  in 
§  1.4(e),  requiring  an  original  signature; 
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(2)  Certified  documents  as  specified 
in  §  1.4(f); 

(3)  Correspondence  which  cannot 
receive  the  benefit  of  the  certiHcate  of 
mailing  or  transmission  as  spyecified  in 
§  1.8(a)(2)  (i)  through  (iv),  (vi)  through 
(xi)  and  (xiii); 

(4)  Drawings  submitted  under  §§  1.81, 
1.83  through  1.85, 1.152, 1.165, 1.174, 
1.437,  2.51,  2.52,  or  2.72; 

(5)  A  request  for  reexamination  under 
§1.510; 

(6)  Correspondence  to  be  filed  in  a 
patent  application  subject  to  a  secrecy 
order  under  §§  5.1  through  5.8  of  this 
chapter  and  directly  related  to  the 
secrecy  order  content  of  the  application; 

(7)  Requests  for  cancellation  or 
amendment  of  a  registration  under 
section  7(e)  of  the  Trademark  Act.  15 
U.S.C  1057(e);  and  certificates  of 
registration  surrendered  for  cancellation 
or  amendment  under  section  7(e)  of  the 
Trademark  Act,  15  U.S.C.  1057(e); 

(8)  Correspondence  to  be  filed  with 
the  Trademark  Trial  and  Appeal  Board, 
except  the  notice  of  ex  parte  appeal; 

(9)  Correspondence  to  be  filed  in  an 
interference  proceeding  which  consists 
of  a  preliminary  statement  under 

§  1.621;  a  transcript  of  a  deposition 
under  §  1.676  or  of  interrogatories, 
cross-interrogatories,  or  recorded 
answers  under  §  1.684(c);  or  an 
evidentiary  record  and  exhibits  under 
§1.653. 

(e)  Interruptions  in  U.S.  Postal 
Service. 

If  interruptions  or  emergencies  in  the 
United  States  Postal  Service  which  have 
been  so  designated  by  the  Commissioner 
occur,  the  Patent  and  Trademark  Office 
will  consider  as  filed  on  a  particular 
date  in  the  Office  any  correspondence 
which  is: 

(1)  Promptly  filed  after  the  ending  of 
the  designated  interruption  or 
emergency;  and 

(2)  Accompanied  by  a  statement 
indicating  that  such  correspondence 
would  have  been  filed  on  that  particular 
date  if  it  were  not  for  the  designated 
interruption  or  emergency  in  the  United 
States  Postal  Service.  Such  statement 
must  be  a  verified  statement  if  made  by 
a  person  other  than  a  practitioner  as 
defined  in  §  lO.l(r)  of  this  chapter. 

5.  Section  1.8  is  revised  to  read  as 
follows: 

§  1.8  Certificate  of  mailing  or 
transmission. 

(a)  Except  in  the  cases  enumerated  in 
paragraph  (a)(2)  of  this  section, 
correspondence  required  to  be  filed  in 
the  Patent  and  Trademark  Office  within 
a  set  period  of  time  will  be  considered 
as  being  timely  filed  if  the  procedure 
describe  in  this  section  is  followed. 


The  actual  date  of  receipt  will  be  used 
for  ail  other  purposes. 

(1)  Correspondence  will  be 
considered  as  being  timely  filed  if: 

(1)  The  correspondence  is  mailed  or 
transmitted  prior  to  expiration  of  the  set 
period  of  time  by  being: 

(A)  Deposited  with  the  U.S.  Postal 
Service  with  sufficient  postage  as  first 
class  mail  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231;  or 

(B)  Transmitted  by  facsimile  to  the 
Patent  and  Trademark  Office  in 
accordance  with  §  1.6(d);  and 

(ii)  The  correspondence  includes  a 
certificate  for  each  piece  of 
correspondence  stating  the  date  of 
deposit  or  transmission.  The  person 
signing  the  certificate  should  have 
reasonable  basis  to  expect  that  the 
correspondence  would  be  mailed  or 
transmitted  on  or  before  the  date 
indicated. 

(2)  The  procedure  described  in 
paragraph  (a)(1)  of  this  section  does  not 
apply  to,  and  no  benefit  will  be  given 
to  a  Certificate  of  Mailing  or 
Transmission  on,  the  following: 

(i)  Relative  to  Patents  and  Patent 
Applications — 

(A)  The  filing  of  a  national  patent 
application  specification  and  drawing  or 
other  correspondence  for  the  purpose  of 
obtaining  an  application  filing  date; 

(B)  The  filing  of  correspondence  in  an 
interference  which  an  examiner-in-chief 
orders  to  be  filed  by  hand  or  "Express 
Mail”; 

(C)  The  filing  of  agreements  between 
parties  to  an  interference  under  35 
U.S.C.  135(c); 

(D)  The  filing  of  an  international 
application  for  patent; 

(E)  The  filing  of  correspondence  in  an 
international  application  before  the  U.S. 
Receiving  Office,  the  U.S.  Internationa) 
Searching  Authority,  or  the  U.S. 
International  Preliminary  Examining 
Authority: 

(F)  The  filing  of  a  copy  of  the 
international  application  and  the  basic 
national  fee  necessary  to  enter  the 
national  stage,  as  specified  in  §  1.494(b) 
or  §  1.495(b). 

(ii)  Relative  to  Trademark  Registrations 
and  Trademark  Applications — 

(A)  The  filing  of  a  trademark 
application; 

(B)  The  filing  of  an  afildavit  showing 
that  a  mark  is  still  in  use  or  containing 
an  excuse  for  nonuse  under  section  8  (a) 
or  (b)  or  section  12(c)  of  the  Trademark 
Act,  15  U.S.C  1058(a).  1058(b),  1062(c); 

(C)  The  filing  of  an  application  for 
renewal  of  a  registration  under  section 
9  of  the  Trademark  Act,  15  U.S.C.  1059; 


(D)  The  filing  of  a  petition  to  cancel 
a  registration  of  a  mark  under  section 
14,  subsection  (1)  or  (2)  of  the 
Trademark  Act,  15  U.S.C.  1064; 

(E)  In  an  application  under  section 
1(b)  of  the  Trademark  Act,  15  U.S.C. 
1051(b),  the  filing  of  an  amendment  to 
allege  use  in  commerce  under  section 
1(c)  of  the  Trademark  Act,  15  U.S.C. 
1051(c);  or  the  filing  of  a  statement  of 
use  under  section  1(d)(1)  of  the 
Trademark  Act,  15  U.S.C.  1051(d)(1); 

(F)  In  an  application  under  section 
1(b)  of  the  Trademark  Act,  15  U.S.C. 
1051(b).  the  filing  of  a  request  under 
section  1(d)(2)  of  the  Trademark  Act,  15 
U.S.C.  1051(d)(2),  for  an  extension  of 
time  to  file  a  statement  of  use  under 
section  1(d)(1)  of  the  Trademark  Act,  15 
U.S.C.  1051(d)(1). 

(Hi)  Relative  to  Disciplinary  Proceedings 

(A)  Correspondence  filed  in 
connection  with  a  disciplinary 
proceeding  under  part  10  of  this 
chapter. 

(B)  Reserved. 

(b)  In  the  event  that  correspondence  is 
considered  timely  filed  by  being  mailed 
or  transmitted  in  accordance  with 
paragraph  (a)  of  this  section,  but  not 
received  in  the  Patent  and  Trademark 
Office,  and  the  application  is  held  to  be 
abandoned  or  the  proceeding  dismissed, 
terminated,  or  decided  with  prejudice, 
the  correspondence  will  be  considered 
timely  if  the  party  who  forwarded  such 
correspondence: 

(1)  Informs  the  Office  of  the  previous 
mailing  or  transmission  of  the 
correspondence  promptly  after 
becoming  aware  that  the  Office  has  no 
evidence  of  receipt  of  the 
correspondence, 

(2)  Supplies  an  additional  copy  of  the 
previously  mailed  or  transmitted 
correspondence  and  certificate,  and 

(3)  Includes  a  statement  which  attests 
on  a  persona)  knowledge  basis  or  to  the 
satisfaction  of  the  Commissioner  to  the 
previous  timely  mailing  or  transmission. 
Such  statement  must  be  a  verified 
statement  if  made  by  a  person  other 
than  a  practitioner  as  defined  in 

§  lO.l(r)  of  this  chapter.  If  the 
correspondence  was  sent  by  facsimile 
transmission,  a  copy  of  the  sending 
unit’s  report  confirming  transmission 
may  be  used  to  support  this  statement. 

(c)  The  Office  may  require  additional 
evidence  to  determine  if  the 
correspondence  was  timely  filed. 

6.  Section  1.304  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

§  1.304  Time  for  appeal  or  civil  action. 

(a)  (1)  The  time  for  filing  the  notice  of 
appeal  to  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  (§  1.302)  or  for 
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commencing  a  civil  action  (§  1.303)  is 
two  months  from  the  date  of  the 
decision  of  the  Board  of  Patent  Appeals 
and  Interferences.  If  a  request  for 
consideration  or  modification  of  the 
decision  is  filed  within  the  time  period 
provided  under  §  1.197(b)  or  §  1.658(b). 
the  time  for  filing  an  appeal  or 
commencing  a  civil  action  shall  expire 
two  months  after  action  cm  the  request. 

In  interferences,  the  time  for  filing  a 
cross-appeal  or  cross-action  expires: 

(1)  14  days  after  service  of  the  notme 
of  appeal  or  the  siimmcms  and 
complaint,  or 

(iij  Two  months  after  the  date  of 
decision  of  the  Board  of  Patent  Appeals 
and  Interferenc:es.  whichever  is  later. 

(2)  The  time  periods  set  forth  in  this 
section  are  not  sub)ect  to  die  provisions 
of  §§  1.136, 1.550(c)  or  1.645  (a)  or  (b). 

(3)  The  Commissioner  may  extend  die 
time  for  filing  an  appeal  or  cxmimencnng 
a  civil  action: 

(i)  For  good  cause  shown  if  requested 
in  writing  before  the  expiration  ^  the 
period  for  filing  an  appeal  or 
coromencnng  a  civil  action,  or 

(ii)  Upon  written  request  after  the 
expiration  of  the  period  for  filing  an 
appeal  or  commencing  a  civil  action 
upcm  a  showing  that  the  failure  to  act 
was  the  result  of  excusable  neglect. 

*  *  «  •  « 

(c)  If  a  defeated  party  to  an 
interference  has  taken  an  appeal  to  die 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit  and  an  adverse  party  has  filed 
notice  under  35  U.S.C  141  electing  to 
have  all  further  proceedings  conducted 
under  35  U.S.C  146  (§  1.303(c)).  the 
time  for  filing  a  civil  action  thereafter  is 
specified  in  35  U.S.C.  141.  The  time  fc« 
filing  a  cross-action  expires  14  days  ' 
after  service  of  the  summons  and 
cor^laint. 

(7)  Section  1.366(b)  is  revised  to  read 
as  follows: 

§  1.366  Submission  of  maintenance  fees. 

*  *  «  *  * 

(b)  A  maintenance  fee  and  any 
necessary  surcharge  submitted  fora 
patent  must  be  submitted  in  the  amount 
due  on  the  date  the  maintenance  fee  and 
any  necessary  surcharge  are  paid  and 
may  be  paid  in  the  martner  set  forth  in 
§  1.23  or  by  an  authorization  to  charge 
a  deposit  account  established  pursuant 
to  §  1.25.  Payment  of  a  maintenance  fee 
and  any  necessary  suitdiarge  or  the 
authorization  to  charge  a  deposit 
.  account  must  be  submitted  within  the 
periods  set  forth  in  §  1.362(d),  (e)  or  (f). 
Any  payment  or  authorization  of 
maintenance  fees  and  surcharges  filed  at 
any  other  time  will  not  be  accepted  and 
will  not  serve  as  a  payment  of  die 
maintenance  fee  expect  insofer  as  a 


delayed  payment  of  the  maintenance  fee 
is  accepted  by  the  Commissioner  in  an 
expired  patent  pursuant  to  a  petition 
filed  under  §  1.378.  Any  authorization 
to  charge  a  deposit  account  must 
authorize  the  immediate  charging  of  the 
maintenance  fee  and  any  necessary 
surcharge  to  the  deposit  account. 
Payment  of  less  than  the  required 
amount,  payment  in  a  manner  other 
than  that  set  forth  in  §  1.23.  or  the  filing 
of  an  authorization  to  charge  a  deposit 
account  having  insufficient  funds  will 
not  constitute  payment  of  a 
maintenance  fra  or  surcharge  on  a 
patent.  The  certificate  procedures  of 
either  §  1.8  or  $  1.10  may  be  utilized  in 
paying  maintraiance  fees  and  any 
necessary  surcharges. 
***** 

8.  Section  1.741.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1 .741  Filing  date  of  application. 

(a)  The  filing  date  of  an  application 
for  extension  of  patent  term  is  the  date 
on  which  a  cmnplete  application  is 
received  in  the  Patent  and  Trademaric 
Office  or  filed  pursuant  to  the 
"Certificate  of  Mailing  or  Transmission" 
provisions  of  37  CFR  1.8  or  "Express 
Mail"  provisions  of  37  CFR  1.10. 
***** 

PART  2— RULES  OF  PRACTICE  IN 
TRADEMARK  CASES 

9.  The  authfxity  citation  for  37  CFR 
part  2  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1123;  35  U.S.C  6. 
unless  otherwise  noted. 

10.  Section  2.145  is  amended  by 
revising  paragraphs  (cK3)  and  (dXl)  to 
read  as  follows: 

§2.145  Appe^  to  court  and  chrH  action. 
***** 

(d*  *  * 

(3)  Any  adverse  party  to  an  appeal 
taten  to  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  by  a  defrated  party 
in  an  inter  partes  proceeding  may  file  a 
notice  with  the  C^missiemer  within 
twenty  days  aftra  the  filing  of  the 
defeated  party’s  notice  of  appeal  to  the 
court  (paragraph  (b)  of  this  section), 
electing  to  have  all  further  proceedings 
conducted  as  provided  in  section  21(b) 
of  the  Act.  The  notice  of  election  must 
be  served  as  provided  in  §  2.119. 
***** 

(d)  Time  for  appeal  or  civil  action. 

(1)  The  time  for  filing  the  notice  of 
appeal  to  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  (peiragraph  (b)  of  this 
section),  or  for  commencing  a  civil 
action  (paragraph  (c)  of  this  section),  is 
two  months  foom  the  date  of  the 


decision  of  the  Trademark  Trial  and 
Appeal  Board  c»'  the  Commissioner,  as 
the  case  may  be.  If  a  request  for 
rehearing  or  reconsideration  or 
modification  of  the  decision  is  filed 
within  the  time  specified  in  §§  2.127(b). 
2.129(c)  or  2.144,  or  within  any 
extension  of  time  granted  diereunder. 
the  time  for  filing  an  appeal  or 
commencing  a  civil  action  shall  expire 
two  months  after  action  on  the  request. 

In  inter  partes  cases,  the  time  for  ^ing 
a  cross-action  or  a  notice  of  a  cross¬ 
appeal  expires 

(i)  14  days  after  service  of  the  notice 
of  appeal  or  the  summons  and 
complaint;  or 

(iiJ  Two  months  fiom  the  date  of  the 
decision  of  the  Trademark  Trial  and 
Appeal  Board  or  the  Commissioner, 
whichever  is  later. 

***** 

11.  Section  2.165(aMl)  is  revised  to 
read  as  follows: 

§  2.1 65  Reconsidefation  of  affidavit  or 
declaration. 

(a)(1)  If  the  affidavit  or  declaration 
filed  pursuant  to  §  2.162  is  insufficient 
or  defective,  the  affidavit  or  declaration 
will  be  refused  and  the  r^istrant  will  be 
notified  of  the  reason.  Reransideration 
of  the  refusal  may  be  requested  within 
six  months  horn  the  date  of  the  mailii^ 
of  the  action.  The  request  for 
reconsideration  must  state  the  grounds 
for  the  request.  A  supplemental  or 
substitute  affidavit  or  declaration 
required  by  section  8  of  the  Act  of  1946 
cannot  be  considered  unless  it  is  filed 
before  the  expiration  of  six  years  fiom 
the  date  of  the  registration  or  fiom  die 
date  of  publication  under  section  12(c) 
of  the  The  "Certificate  of  Mailii^ 
or  Transmission"  procechire  provided 
by  §  1.8  does  not  apply  to  affidavits  or 
declarations  or  to  supplemental  or 
substitute  aftidavits  or  declarations  filed 
under  section  8(a)  or  (b)  of  the  Act,  but 
the  certificate  by  "Express  Mail" 
procedure  provided  by  §  1.10  does 
apply  thereto. 

***** 

PART  10— REPRESENTATION  OF 
OTHERS  BEFORE  THE  PATENT  AND 
TRADEMARK  OFFK^ 

12.  The  authority  citation  for  37  CFR 
part  10  continues  to  read  as  follows: 

Authority:  5  U.S.C.  500;  15  U.S.Q  1123;  35 
U.S.C  6,  31.  32. 41. 

13.  Section  10.18  is  revised  to  read  as 
follows: 

§10.18  Signature  and  certificate  of 
practitioner. 

(a)  Except  where  a  copy,  induding  a 
photocopy  or  facsimile  transmission,  of 
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a  personally  signed  piece  of 
correspondence  is  permitted  to  be  filed 
pursuant  to  $  1.4  ot  this  chapter,  every 
piece  of  correspondence  fil^  by  a 
ractitioner  on  behalf  of  himself  or 
erself  or  representing  an  applicant  or  a 
party  to  a  proceeding  in  the  Patent  and 
TrademariL  Office  must  bear  an  original 
signature  personally  signed  in 
permanent  ink  by  such  practitioner 
except  for  correspondence  which  is 
required  to  be  signed  by  the  applicant 
or  party.  The  si^ture  of  a  practitioner 
on  correspondence  filed  by  the 
practitioner,  regardless  of  whether  the 
correspondence  has  an  original 
signature  or  is  a  copy,  including  a 
photocopy  or  facsimile  transmission,  of 
correspondence  bearing  an  original 
simature,  constitutes  a  certificate  that: 

(1)  The  correspondence  has  been  read 
by  th^ractitioner, 

(2)  The  filing  of  the  correspondence  is 
authorized; 

(3)  To  the  best  of  practitioner’s 
knowledge,  information,  and  belief, 
there  is  good  ground  to  support  the 
correspondence,  including  any 
allegations  of  improper  conduct 
contained  or  alleged  therein;  and 

(4)  The  correspondence  is  not 
interposed  for  delay. 

(b)  Any  practitioner  knowingly 
violating  the  provisions  of  this  section 
is  sublet  to  disciplinary  action.  See 
§10.23(c)(15). 

14.  Sertion  10.23,  paragraph  (c)(9),  is 
revised  to  read  as  follows: 

1 10.23  MlaconducL 
*  *  •  •  * 

(c)  *  *  • 

(9)  Knowingly  misusing  a  ‘‘Certificate 
of  Mailing  or  T^smission”  imder  §  1.8 
of  this  chapter  or  a  certificate  of 
“Express  f^l”  under  $  1.10  of  this 
chapter. 

***** 

Dated:  October  IS.  1993. 

Brace  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
[FR  Doc.  93-25864  Filed  10-21-93;  8:45  am] 
BNJJNa  coot 

37  CFR  Parte  1,5,  and  10 
[Oockal  No.  920779-3226] 

RIN06S1-AA34 

Miacaltenaoua  Changaa  In  Patent 
Practica 

AGENCY:  Patent  and  ‘Trademark  Office, 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  ‘The  Patent  and  ‘Trademark 
Office  (Office)  is  amending  the  rules  of 


practice  in  patent  cases  to:  Expand  the 
authority  to  sign  a  terminal  disclaimer 
in  a  patent  application  or  a  disclaimer 
in  a  patent;  eliminate  some  formal 
reqviirements  for  an  appeal  brief  for  an 
appellant  appearing  without  counsel; 
prohibit  fee  extensions  of  time  to  file 
reply  briefs  and  requests  for  oral 
hearing;  clarify  the  requirements  for 
claiming  foreign  priority;  specify  the 
manner  in  which  the  fee  deficiency  is 
computed  when  applicants  seek  to 
correct  an  error  in  claiming  small  entity 
status;  and  correct  errors  in  published 
regulations. 

EFFECTIVE  DATE:  June  3. 1994.  The  time 
periods  and  extension  of  time  ' 

provisions  of  §§  1.193  and  1.194  for 
filing  reply  briefe  and  requests  for  oral 
hearing  will  be  applicable  where  the 
examiner’s  answer  was  mailed  on  or 
after  the  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Abraham  Hershkovitz  by  telephone  at 
(703)  305-0282,  or  by  facsimile 
transmission  at  (703)  305-8825,  or  by 
mail  marked  to  Ms  attention  and 
addressed  to:  Office  of  the  Assistant 
Commissioner  for  Patents,  Box  DAC, 
Washington,  DC  20231. 

SUPPLEMENTARY  INFORMATION:  In  a 
Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register  at  57 
FR  43412  (September  21, 1992)  and  in 
the  Patent  and  Trademark  Office  Official 
Gazette  at  1143  Off.  Gaz.  Pat.  Office  33- 
40  (October  13, 1992),  the  Office 
proposed  to  amend  several  rules  of 
practice  in  patent  and  trademark  cases. 
This  rulemaking  includes  changes  in 
$  1.9(d)  which  were  not  part  of  the 
proposed  rules.  ‘The  changes  in  §  1.9(d) 
were  made  in  order  to  update  the 
information  pertaining  to  establishing 
small  entity  status  as  a  small  business. 
No  substantive  changes  have  been  made 
in  §  1.9(d).  The  proposed  rule  requiring 
that  the  specification  of  a  design 
application  describe  the  nature  and 
intended  use  of  the  article  being 
claimed  has  been  withdrawn. 
Additionally,  the  proposed  rule 
prohibiting  a  fee  extension  of  time  to 
file  corrected  drawings  after  allowance 
has  been  withdrawn. 

Written  comments  were  submitted  by 
13  firms,  one  association  and  one 
individual.  An  oral  hearing  was  not 
conducted. 

The  following  includes  a  discussion 
of  the  rules  being  changed  and  the 
reasons  for  those  changes  and  an 
analysis  of  the  comments  received  in 
response  to  the  notice  of  proposed 
rulemaking. 


Discussion  of  Specific  Sections  To  Be 
Changed  or  Added 

(1)  Definitions  (Section  1.9) 

Section  1.9(d)  is  amended  in  order  to 
update  the  information  therein 
regarding  the  regulations  of  the  Small 
Business  Administration  (SB A).  The 
SBA’s  rule  for  defining  a  small  business 
has  been  modified.  Se^on  1.9(d)  will 
no  longer  repeat  the  SBA  rule  in  its 
entirety.  Raffier,  $  1.9(d),  as  adopted, 
contains  a  short  summary  of  the  SBA 
definitions.  The  size  limit  of  500 
employees  (including  those  of  its 
affiliates)  for  a  small  business  concern 
has  not  l^n  changed.  Information  on 
size  standards  for  a  small  business 
concern  may  be  obtained  finm  the  Small 
Business  Administration  by  calling 
(202)  205-6618,  or  by  writing  to:  Small 
Business  Administration,  Size 
Standards  Staff,  409  Third  Street.  SW., 
Washington,  DC  20416. 

(2)  Copies  of  Papers  (Section  1.13) 

Section  1.13(a)  is  amended  to  clarify 

that  the  paragraph  pertains  to  non- 
certified  copies,  and  that  copies  of 
patents,  trademark  registrations  and 
other  papers  within  the  jurisdiction  of 
the  Office,  as  opposed  to  being  within 
the  jurisdiction  of  another  agency,  may 
be  obtained  from  the  Office  upon 
payment  of  the  fee  therefor. 

Section  1.13(b)  is  amended  to  clarify 
that  certified  copies  of  the  above  items 
may  be  obtained  from  the  Office  upon 
payment  of  the  fee  for  a  certified  copy. 

(3)  Patent  Applications  Preserved  in 
Secrecy  (Section  1.14) 

Section  1.14(b)  is  amended  to  correct 
a  typographical  error  in  that  the  second 
and  third  sentences  of  this  section  were 
inadvertently  deleted  during  an  earlier 
revision  of  this  section.  See  50  FR  9378 
(March  7, 1985)  and  1053  Off.  Gaz.  Pat. 
Office  10-26  (April  2. 1985).  Section 
1.14(b)  is  amended  by  restoring  the 
deleted  sentences  and  by  changing,  in 
the  first  sentence,  the  plural 
“applicants”  to  the  singular 
“applicant”. 

(4)  Effect  on  Fees  of  Failure  To  Establish 
Status,  or  Change  Status,  as  a  Small 
Entity  (Section  1.28) 

Section  1.28(c)  is  amended  to  reflect 
Office  practice  in  calculating  fee 
deficiencies  when  fees  have  been 
inmroperly  paid  as  a  small  entity.  The 
Office  receives  deficiency  payments  that 
differ  based  on  varying  interpretations 
of  §  1.28(c).  Some  ^mply  double  the 
small  entity  fee  in  effect  when  the  fee 
was  origindly  paid  in  error  in  the  small 
entify  amount,  while  others  compute 
the  difference  between  the  fee  already 
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paid  and  the  other  than  small  entity  fee 
level  in  effect  at  the  time  the  deficiency 
is  paid.  The  Office  requires  payments  to 
be  based  on  fee  levels  in  effect  at  the 
time  the  other  than  small  entity  fee  is 
paid. 

Since  1989,  fee  levels  have  been 
adjusted  annually.  In  view  of  these 
adjustments,  ther§  are  frequently 
situations  where  the  fee  amount  has 
changed  since  it  was  originally  paid 
erroneously  at  the  small  entity  rate. 
Calculation  of  deficiency  amounts  based 
on  fee  levels  in  effect  at  the  time  the 
deficiency  is  paid  conforms  with  the 
general  concept  that  fees  to  be  paid  are 
those  in  effect  at  the  time  of  receipt  of 
the  fees.  Section  1.28(c)  is  amended  to 
reflect  this  practice  of  calculating  the 
amount  of  the  deficiency  based  on  the 
§  029fee  level  in  effect  at  the  time  of  the 
deficiency  payment. 

(5)  Claim  for  Foreign  Priority  (Section 
1.55) 

Section  1.55(a)  is  amended  to 
incorporate  the  limitations  of  35  U.S.C. 
119,  which  provides  that  the  claim  for 
priority  and  the  appropriate  copy  of  the 
foreign  application  must  be  filed  before 
the  patent  is  granted.  Additionally, 
some  applicants  did  not  realize  that 
submission  of  priority  papers  after 
payment  of  the  issue  fee,  but  before  the 
grant  of  the  patent,  required  the  filing  of 
a  petition  to  accept  submission  of 
priority  papers  after  payment  of  the 
issue  fee.  After  a  patent  is  granted, 
applicants  may  still  be  able  to  establish 
priority  benefits  by  filing  a  reissue 
application  to  correct  the  failure  to 
perfect  the  claim  for  priority.  Brenner  v. 
State  of  Israel.  400  F.2d  789, 158  USPQ 
584  (D.C.  Cir.  1968).  Section  1.55(a)  lists 
separately  those  instances  when  priority 
documents  must  be  filed  prior  to 
payment  of  the  issue  fee  to  receive  the 
benefit  of  the  filing  date  of  a  prior 
foreign  application.  Furthermore, 

§  1.55(a)  is  amended  to  clarify  when  a 
verified  English  language  translation  of 
a  priority  application  not  in  the  English 
language  must  be  filed  and  to  require  a 
statement  from  the  translator  that  the 
translation  of  the  priority  document  is 
accurate.  Krenitskyv.  Utagawa,  215 
USPQ  713  (Comm’r  Pat.  1981). 

(6)  Claiming  Benefit  of  Earlier  Filing 
Date  and  Cross  References  to  Other 
Applications  (Section  1.78) 

Section  1.78(a)  is  amended  to  correct 
a  typographical  error.  In  the  reference  to 
the  fee  in  §  1.21(1),  the  letter  (1)  should 
have  appeared  instead  of  the  numeral 
(1).  Sertion  1.78(a)  is  further  amended 
to  be  consistent  with  §  1.5(a),  by 
permitting  the  identification  of  the  prior 


application  by  application  number  or 
serial  number  and  filing  date. 

(7)  Prohibition  of  Fee  Extensions  of 
Time  (Section  1.136(a)) 

Section  1.136(a)  is  amended  by 
adding  two  additional  situations  in 
which  applicants  would  no  longer  be 
able  to  use  fee  extensions.  Section 
1.136(a)  is  rearranged  so  that  referenced 
sections  appear  in  numerical  order.  The 
new  prohibitions  will  apply  to 
situations  where  the  request  to  extend 
the  time  is:  (1)  To  permit  filing  reply 
briefs  under  §  1.193(b);  and  (2)  to  permit 
filing  requests  for  ora)  hearing  under 
§  1.194(b)  before  the  Board  of  Patent 
Appeals  and  Interferences  (Board).  Fee 
extensions  of  time  to  file  reply  briefs  or 
requests  for  oral  hearing  delay  transfer 
of  jurisdiction  of  the  appeal  to  the  Board 
and  unnecessarily  delay  final 
di^osition  of  the  appeal. 

The  Office  has  considered  changing 
the  practice  to  require  payment  of  the 
fee  and  filing  the  request  for  an 
extension  of  time  before  the  period  set 
for  response  expires  in  the  situations 
addressed  in  this  rulemaking,  but  did 
not  adopt  that  approach  because  of  the 
complexity  that  it  would  introduce  into 
the  system. 

Under  the  previous  rules,  applicants 
could  request  a  maximum  four-month 
extension  of  time  under  §  1.136(a)  to  file 
reply  briefs  or  request  oral  hearings. 
Since  the  backlog  of  cases  awaiting  a 
decision  by  the  Board  has  been  reduced, 
these  extension  requests  have  resulted 
in  unnecessary  delays  in  transmitting 
appeals  to  the  Board  and  increased 
pendency  of  applications.  The  periods 
specified  in  §§  1.193(b)  and  1.194(b),  as 
adopted,  are  considered  sufficient  to  file 
a  reply  brief  or  request  an  oral  hearing. 
Extensions  of  time  for  cause  may  be 
available  under  §  1.136(b).  Therefore, 

§  1.136(a)  is  amended  to  prohibit  fee 
extensions  of  time  to  file  a  reply  brief 
or  request  an  oral  hearing. 

(8)  Appeal  to  the  Board  of  Patent 
Appeals  and  Interferences  (Section 
1.191) 

Section  1.191(d)  is  amended  to  be 
consistent  with  the  changes  to 
§  1.136(a). 

(9)  Appellant’s  Brief  (Section  1.192) 

Sections  1.192(a)  and  (d)  are  amended 
by  moving  the  last  sentence  of  current 
§  1.192(d)  to  §  1.192(a)  to  highlight  that 
the  Board  may  refuse  consideration  of 
any  arguments  or  authorities  not 
included  in  the  brief. 

Section  1.192(c)  is  amended  to 
eliminate  some  of  the  formal 
requirements  for  an  appeal  brief  for  a 
pro  se  appellant,  that  is,  an  appellant 


appearing  without  counsel.  An 
appellant  appearing  without  counsel 
means  there  is  no  attorney  or  agent  of 
record  in  the  application  or 
reexamination  proceeding,  the  brief  was 
not  prepared  by  a  registered 
practitioner,  and  the  brief  was  not 
signed  by  a  registered  practitioner. 
Paragraph  (c)  is  amended  to  allow  a  pro 
se  appellant’s  brief  to  be  accepted 
provided  it  is  at  least  in  substantial 
compliance  with  the  requirements  of 
subparagraphs  (1),  (2),  (6)  and  (7)  of 
paragraph  (c).  If  a  pro  se  appellant’s 
brief  is  accepted,  it  will  be  presumed 
that  a  rejected  group  of  claims  stand  or 
fail  together  unless  an  argument  is 
included  in  the  brief  that  presents 
reasons  as  to  why  appellant  considers 
one  or  more  claims  in  the  rejected  group 
of  claims  to  be  separately  patentable 
from  the  other  claims  in  the  group. 

(10)  Examiner’s  Answer  (Section  1.193) 

Section  1.193(b)  is  amended  to  clarify 

the  consequence  of  failure  to  file  a  reply 
brief  in  response  to  an  expressly  stated 
new  ground  of  rejection  made  in  an 
examiner’s  answer.  The  failure  to  file  a 
reply  brief  will  result  in  dismissal  of  the 
appeal  as  to  the  claims  made  subject  to 
the  expressly  stated  new  ground  of 
rejection.  If  the  dismissal  of  the  appeal 
applies  to  all  claims  in  the  application, 
the  application  will  be  abandoned. 
Additionally,  this  section  is  amended  to 
change  the  period  for  filing  a  reply  brief 
to  two  months  from  the  date  of  the 
examiner’s  answer,  regardless  of 
whether  the  examiner’s  answer  includes 
a  new  ground  of  rejection.  The  change 
to  two  months  will  avoid  confusion  in 
those  cases  in  which  there  is  a 
disagreement  as  to  whether  the 
examiner’s  ansvver  in  fact  states  a  new 
ground  of  rejection  and  will  provide  an 
adequate  period  of  time  to  file  a  reply 
brief  without  the  need  to  request  an 
extension  of  time.  Finally,  this  section 
is  amended  to  be  consistent  with  the 
changes  to  §  1.136(a). 

(11)  Oral  Hearing  (Section  1 . 1 94) 

Section  1.194(b)  is  amended  to  be 
consistent  with  the  changes  to 
§  1.136(a).  Under  the  previous  rule,  if  a 
new  ground  of  rejection  was  made  in  an 
examiner’s  answer,  two  months  were 
permitted  for  filing  a  reply  brief  and,  if 
a  reply  brief  was  filed,  an  applicant  was 
permitted  three  months  after  the  date  of 
filing  a  reply  brief  to  file  a  request  for 
an  oral  hearing.  In  order  to  provide  a 
more  consistent  approach  vis-a-vis  time 
periods  for  filing  reply  briefs  and 
requests  for  oral  hearing  and  to  permit 
earlier  decisions  of  issues  on  appeal,  the 
period  for  filing  a  request  for  oral 
hearing  has  been  changed  to  two  (2) 


54506  Federal  Register  /  Vol. 


months  ht>m  the  date  of  an  examiner’s 
answer,  regardless  of  whether  the 
examiner's  answer  includes  a  new 
ground  of  rejection.  This  period  should 
be  sufficient  to  request  an  oral  hearing 
without  the  need  to  request  an 
extension  of  time. 

(12)  Decision  by  the  Board  of  Patent 
Appeals  and  Interferences  (Section 

1.196) 

Section  1.196(0  is  amended  to  refer  to 
§  1.550(c)  f(»  extensions  of  time  in 
reexamination  proceedings. 

(13)  Action  Following  Decision  (Section 

1.197) 

Section  1.197(b)  is  amended  to  refer 
to  §  1.550(c)  for  extensions  of  time  in 
reexamination  proceedings. 

(14)  Amendments  After  Allowance 
(Section  1.312) 

Section  1.312(b)  is  amended  to  clarify 
that  the  fee  required  for  a  petition  under 
this  section  is  that  sp>eciH^  in 
§1.17(0(1). 

(15)  Statutory  Disclaimers.  Including 
Terminal  Disclaimers  (Section  1.321) 

The  title  of  §  1.321  is  amended  to 
clarify  that  this  section  applies  to 
terminal  disclaimers,  as  well  as  to 
statutory  disclaimers  in  general.  Section 
1.321  is  further  amended  to  permit  the 
signing  of  a  disclaimer  in  a  patent  by  the 
patentee,  or  an  attorney  or  agent  of 
record,  whereas,  persons  permitted  to 
sign  a  disclaimer  in  a  patent  application 
will  be  any  person  spedfied  in 
§  1.33(a)(l)-A4).  The  person  signing  the 
disclaimer  must  state  the  present  extent 
of  the  disclaiming  party’s  (i.e., 
patentee’s  or  assignee’s)  interest  in  the 
patent  or  patent  application.  Naturally, 
a  disclaimer  sign^  on  behalf  of  a  party 
who  no  longer  has  an  ownership 
interest  in  the  patent  or  patent 
application  cannot  be  accepted  since  35 
U.S.C  253  requires  a  disclaimer  to  be 
signed  by  the  owner  of  the  whole  or  any 
sectional  interest  in  the  patent  or  patent 
application. 

Section  253  of  title  35  of  the  United 
States  Code  states  that  disclaimer  of  any 
complete  claim  in  a  patent  may  be  made 
by  the  patentee.  Furthermore,  any 
terminal  part  of  the  patent  grant^  or  to 
be  granted  may  be  disclaimed  by  the 
patentee,  or  applicant,  respectively.  It 
was  the  recent  policy  of  the  OfTice  to 
accept  disclaimers  only  if  signed  by  the 
owner  of  record.  This  policy  was  too 
restrictive  in  that  it  precluded 
authorized  patent  practitioners  htim 
signing  disclaimers.  Furthermore,  it  was 
often  difficult  to  ascertain  whether  the 
person  signing  was  in  fact  an  officer  of 
the  entity  owning  rights  to  the 
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application.  Accordingly,  the  rules  as 
adopted,  permit  an  attorney  or  agent  of 
record  to  sign  terminal  disclaimers. 

If  the  patent  or  patent  application  is 
assigned  to  an  organization,  such  as  a 
corporation,  partnership,  university, 
Government  agency,  or  similar  entity, 
and  the  disclaimer  is  signed  by  the 
assignee,  the  assignee  must  comply  with 
§  3.73(b).  See  “Taking  Action  in  a  Patent 
Matter  ^fore  the  Office  by  the  Assignee 
Under  37  CFR  3.73’’,  at  1150  Off.  Gaz. 

Pat.  Office  62  (May  25, 1993).  However, 
the  rules,  as  adopted,  permit  an  attorney 
or  agent  of  record  to  sign  a  terminal 
disclaimer  without  the  need  to  comply 
with  §  3.73(b).  Paragraph  (a)  of  this 
section  is  further  amended  to  refer  only 
to  disclaimers  filed  in  patents.  The 
Office  does  not  record  a  disclaimer  of 
part  of  a  claim  or  claims.  Hence, 
paragraph  (a)  of  this  section  is  amended 
to  indicate  that  a  disclaimer  which  does 
not  disclaim  a  complete  claim  or  claims 
will  be  refused  recordation,  rather  than 
“may  be  refused  recordation”  as  the  rule 
read  previously. 

Paragraph  (b)  of  this  section  is 
amended  to  refer  only  to  terminal 
disclaimers  filed  in  a  patent  application. 
Section  1.321(b)  is  also  amend^  to 
include  a  reminder  that  the  disclaimer 
is  binding  upon  the  grantee  and  its 
successors  or  assims. 

Paragraph  (c)  of  this  section 
incorporates  the  language  of  former 
p>aragraph  (b)  of  this  section  concerning 
terminal  disclaimers  to  obviate  a  double 
patenting  rejection.  This  paragraph  also 
includes  reference  to  terminal 
disclaimers  filed  in  reexamination 
proceedings  for  the  same  purpose. 

(16)  Publication  of  Notice  of  Proposed 
Amendments  (Se^on  1.352(a)) 

Section  1.352(a)  is  amended  to  delete 
the  language  “and  in  other  cases 
whether  praeticable”  so  that  the  Office 
may  engage  in  expedited  rulemaking 
when  publication  of  a  notice  of 
proposed  amendments  to  regulations  is 
not  required  by  law. 

(17)  Time  for  Payment  of  Maintenance 
Fees  (Section  1.362) 

Section  1.362  is  amended  to  clarify 
applicability.and  due  dates  for  payment 
of  maintenance  fees.  Paragraph  (c)(3)  of 
§  1.362  indicates  that  the  actual  filing 
date  of  a  continuing  application 
determines  applicability  of  maintenance 
fees,  while  paragraph  (c)(4)  indicates 
that  in  the  case  of  a  reissue  application, 
the  filing  date  of  the  original  non¬ 
reissue  application  determines 
applicability  of  maintenance  fees.  Some 
patentees  and  patent  practitioners 
expressed  confusion  with  resp)ect  to 
applicability  of  maintenance  fees  in  the 
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case  of  a  continuing  application  of  a 
reissue  application.  Uncertainty  has 
been  expressed  as  to  whether  this  type 
of  application  would  fall  within 
paragraph  (c)(3)  or  (c)(4).  The 
amendment  to  §  1.362(c)(4)  clarifies  that 
a  continuing  reissue  application  of  a 
reissue  application  is  subject  to 
maintenance  fees  only  if  the  original 
(non-reissue)  patent  would  be  subject  to 
such  fees. 

These  amendments  also  remove  any 
confusion  that  may  have  existed  with 
regard  to  the  due  dates  for  payment  of 
maintenance  fees  in  reissued  patents  by 
adding  §  1.362(h)  to  specify  that  the  due 
dates  for  payment  of  maintenance  fees 
in  such  reissued  patents  are  computed 
from  the  date  of  grant  of  the  original 
(non-reissue)  patent.  The  due  dates  for 
payment  of  maintenance  fees  in  a 
reissued  patent  are  computed  from  the 
date  of  grant  of  the  original  (non¬ 
reissue)  patent.  Note  the  distinction 
between  a  continuing  reissue 
application  of  a  reissue  application,  and 
a  regular  continuing  application  of  a 
reissue  application  as  discussed  in  In  re 
Bauman.  683  F.2d  405,  214  USPQ  585 
(CCPA  1982). 

In  a  notice  entitled  “Revision  of 
Patent  and  Trademark  Fees”  published 
in  the  Federal  Register  at  56  FR  65142 
(December  13, 1991),  the  Office 
announced  an  amendment  to  its  rules  of 
practice.  Included  in  that  notice  was  a 
change  to  paragraph  (e)  of  §  1.362  which 
was  not  intended.  See  56  FR  at  65146. 
The  portion  of  paragraph  (e)  which  was 
not  intended  to  be  amended  is  changed 
back  to  its  earlier  version. 

(18)  Bequest  by  Applicant  for 
Interference  With  Patent  (Section  1.607) 

Section  1.607(a)(5)(i)  is  amended  to 
correct  a  typographical  error  in  the 
spelling  of  the  word  “count”. 

(19)  Export  of  Technical  data  (Section 
5.19) 

Section  5.19(a)  is  amended  to  correct 
the  citations  set  forth  in  the  rule  and  to 
update  the  name  of  the  office  in  the 
(Department  of  Commerce. 

(20)  Sharing  legal  fees  (Section  10.48) 

Section  10.48(b)  is  amended  to  correct 
a  typographical  error  in  the  spelling  of 
the  word  “deceased”. 

Response  to  Comments  on  the  Rules 

The  comments  received  in  response  to 
the  notice  of  proposed  rulemaking  have 
been  given  careful  consideration  and  a 
numl^r  of  the  suggested  modifications 
have  been  adopted.  The  comments  and 
responses  are  discussed  below. 

Comment:  One  comment  inquired  as 
to  why  the  phrase  by  “serial  number 
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and  filing  date*’  was  used  in  §  1.78(a), 
whereas  the  phrase  ‘’application 
ffumber  (consisting  of  the  series  code 
and  serial  number,  e.g.,  07/123,456),  or 
the  serial  number  and  filing  date”  was 
used  in  §  1.5(a). 

Response:  The  inconsistency  has  been 
removed  by  having  section  1.78(a) 
changed  to  use  terminology  consistent 
with  §  1.5(a). 

Comment:  A  number  of  comments 
directed  to  §  1.85(c)  expressed  concern 
that  applications  would  become 
abandoned  as  a  result  of  the  proposal 
that  fee  extensions  of  time  under 
§  1.136(a)  could  not  obtained  for  Filing 
corrected  drawings. 

Response:  The  proposal  that  fee 
extensions  of  time  under  §  1.136(3)  not 
be  permitted  for  filing  corrected  — 
drawings  has  been  withdrawn. 

Comment:  Regarding  §  1.85(c),  one 
comment  recommended  that  the  Notice 
of  Draftsman's  Patent  Drawing  Review 
(PTOL-948)  include  separate  boxes  for 
each  drawing  objection  (e.g.,  a  separate 
box  for  each  of  “pale,”  “rough,” 
“blurred,”  and  “jagged”);  that  drafting 
personnel  be  better  trained  to  more 
completely  communicate  the  objection 
to  any  particular  drawing;  and  that  the 
Notice  of  Allowability  indicate  for 
which  specific  figure  formal  drawings 
are  required. 

Response:  The  proposed  rule  change 
to  §  1.85(c)  has  b^n  withdrawn. 
Questions  concerning  the  Notice  of 
Draftsman’s  Patent  Drawing  Review  may 
be  referred  to  the  Official  Draftsman  at 
(703)  305-8335,  and  questions 
concerning  any  requirement  on  a  Notice 
of  Allowability  should  be  directed  to  the 
examiner. 

Comment:  Regarding  §  §  1.153  and 
1.154,  a  number  of  comments  objected 
to  the  proposed  requirement  that  the 
specification  of  a  design  application 
contain  a  statement  of  the  nature  and 
intended  use  of  the  article  claimed. 

Response:  The  proposed  rule  change 
regarding  §  §  1.153  and  1.154  has  been 
withdrawn.  The  Office  will  continue  its 
current  practice  of  mailing  a  request  for 
information  where  the  nature  or 
intended  use  of  the  article  is  not  evident 
in  the  application  file. 

Comment:  Regarding  §  1.153,  one 
comment  stated  that  the  language  of  the 
proposed  rule  is  unclear  as  to  whether 
an  abstract  is  required.  The  comment 
recommended  that  the  Office  should 
require  an  abstract  and  require  it  to 
provide  the  necessary  information. 

Response:  As  discussed  above,  the 
proposed  rule  change  regarding  §§  1,153 
and  1.154  has  been  withdrawn.  The 
present  rules  do  not  require  an  Abstract. 
Suggestions  concerning  this  issue  may 


be  directed  to  the  Director  of  Examining 
Croup  2900. 

Comment:  Regarding  §§  1.193(b)  and 
1.194(b),  one  comment  opposed  the 
elimination  of  fee  extensions  in  the 
filing  of  reply  briefs  and  requests  for 
oral  hearings,  as  one  month,  while  often 
a  sufficient  time  to  file  a  reply  brief,  is 
insufficient  where  counsel  must 
communicate  with  a  patent  department 
or  foreign  applicants,  especially  where 
there  is  a  delay  between  the  time  the 
Office  mails  the  communication  and  it 
is  received  by  counsel. 

Response:  The  period  for  filing  a  reply 
brief  or  request  for  oral  hearing  has  b^n 
changed  to  two  months  From  the  date  of 
the  examiner’s  answer.  The  period  was 
extended  to  two  months  in  this 
rulemaking,  as  adopted,  to  provide 
appellants  adequate  time  to  take 
appropriate  action,  and  to  provide  a 
uniform  period  in  the  rules  to  file  a 
reply  brief  or  request  an  oral  hearing. 
Extensions  of  time  for  cause  under 
§  1.136(b)  will  be  available  for  those  rare 
situations  when  an  extension  is 
necessary. 

Comment:  Regarding  §§  1.193(b)  and 
1.194(b),  one  comment  opposed  the 
elimination  of  fee  extensions  in  the 
filing  of  reply  briefs  and  requests  for 
oral  hearings,  as  a  one-month  period  for 
response  is  insufficient  for  sole 
practitioners  and  persons  who  do  not 
maintain  offices  for  the  sole  purpose  of 
re^onding  to  Office  communications. 

Response:  As  discussed  above,  the 
period  for  filing  a  reply  brief  or  request 
for  oral  hearing  has  been  changed  to  two 
months  fix>m  the  date  of  the  examiner’s 
answer.  This  two-month  period  should 
be  an  adequate  period  of  time  for  filing 
a  reply  brief  or  a  request  for  an  oral 
hearing.  Extensions  of  time  for  cause 
under  §  1.136(b)  will  be  available  for 
those  rare  situations  when  an  extension 
is  necessary. 

Comment:  Regarding  §§  1.193(b)  and 
1.194(b),  one  comment  deemed  it 
reasonable  and  necessary  that  the  Board 
have  at  its  disposal  all  possible 
arguments.  The  refusal  to  enter  a  reply 
brief  was  characterized  as  an 
impediment  to  a  decision  based  upon  a 
complete  record.  Additionally,  the 
comment  argued  that  the  refusal  to  enter 
a  reply  brief  would  result  in  attempts  to 
enter  the  arguments  under  another 
guise,  such  as  during  oral  argument  or 
by  filing  a  memorandum  of  oral 
argument. 

Response:  An  appellant  should 
present  all  arguments  for  patentability 
in  the  appeal  brief.  A  reply  brief  should 
not  be  necessary  to  present  a  complete 
record,  and  would  inappropriate 
except  in  those  cases  where  the 
examiner  has  introduced  a  new  point  of 


argument  or  new  ground  of  rejection  in 
the  examiner’s  answer. 

Comment:  Regarding  §§  1.193(b)  and 
1.194(b),  one  comment  noted  that  fee 
extensions  for  filing  reply  briefs  and 
requests  for  oral  hearings  do  not  create 
any  more  of  a  delay  in  the  final 
disposition  of  an  appeal  than  a  fee 
extension  for  filing  the  Notice  of  Appeal 
or  the  brief  in  support  of  the  appeal. 

Response:  The  comment  reflects  a 
misunderstanding  of  the  appeal  process 
and  the  handling  of  applications  in 
which  an  appeal  has  b^n  filed.  Under 
the  existing  rules  before  this 
rulemaking,  appellants  were  able,  with 
the  maximum  four-month  fee  extension, 
to  file  reply  briefs  or  request  oral 
hearings  up  to  six  months  after  an 
examiner’s  answer.  As  a  result,  appeals 
otherwise  ready  for  a  decision  were 
either  held  in  the  examining  group  for 
that  period  of  time  before  transmittal  to 
the  Board  or  when  transmitted  to  the 
Board  earlier,  were  occasionally  acted 
upon  by  a  Board  panel  before  the  reply 
briefs  or  requests  for  oral  hearing  were 
filed,  requiring  the  Board  to  vacate  its 
decision.  As  the  backlog  of  appeals 
awaiting  a  decision  by  the  Board  has 
been  reduced,  retaining  applications  in 
the  examining  group  has  resulted  in 
unnecessarily  prolonging  the  pendency 
of  applications.  Under  the  rules  as 
adopted,  appellants  are  generally  given 
more  time  (two  months  instead  of  one 
month)  to  file  a  reply  brief  or  request  an 
oral  hearing,  and  the  Office  minimizes 
the  delay  necessary  before  transmitting 
the  appeal  to  the  Board  for  decision. 

Comment:  Regarding  §  1.193(b),  one 
comment  stated  that  an  appeal  should 
not  be  dismissed  for  failure  to  file  a 
reply  brief  to  a  new  ground  of  rejection 
made  in  the  examiner’s  answer,  unless 
the  examiner’s  answer  expressly  states 
that  there  is  a  new  ground  of  rejection. 
The  comment  suggests  that  this  rule 
should  recite  “If  the  examiner’s  answer 
expressly  states  a  new  ground  of 
rejection  is  being  made  *  * 

Response:  The  proposal  has  been 
adopted  to  the  extent  that  the  final  rule, 
as  adopted,  states  “If  the  examiner’s 
answer  expressly  states  that  it  includes 
a  new  ground  of  rejection,  appellant 
must  file  a  reply  thereto  within  two 
months  from  the  date  of  such  answer  to 
avoid  dismissal  of  the  appeal  as  to  the 
claims  subject  to  the  new  ground  of 
rejection.” 

Comment:  Regarding  §  1.193(b),  one 
comment  recommend^  that  appellants 
should  be  given  three  months  to 
respond  to  a  new  ground  of  rejection  in 
an  examiner’s  answer,  as  the  current 
two-month  time  period  is  inadequate, 
and  this  period  would  be  equal  to  the 
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period  given  response  to  rejections 
under  §  1.106. 

Response:  This  recommendation  is 
not  adopted.  The  OfBce  experience  has 
shown  that  the  two-month  period  from 
the  date  of  an  examiner’s  answer  has 
been  an  adequate  period  of  time  for 
filing  a  reply  brief  in  response  to  a  new 
ground  of  rejection.  Also,  it  is  desirable 
to  set  a  uniform  period  of  time  in  the 
rules  to  flle  a  reply  brief.  Extensions  of 
time  for  cause  under  §  1.136(b)  will  be 
available  for  those  rare  situations  when 
an  extension  is  necessary. 

Comment:  One  comment 
recommended  that  appellants  should  be 
permitted  to  obtain  fee  extensions 
where  the  examiner’s  answer  includes  a 
new  ground  of  rejection. 

Response:  This  recommendation  is 
not  adopted.  As  indicated  above,  fee 
extensions  for  filing  reply  briefs  have 
resulted  in  unnecessarily  prolonging  the 
pendency  of  applications.  Extensions  of 
time  for  cause  under  §  1.136(b)  will  be 
available  for  those  rare  situations  when 
an  extension  is  necessary. 

Comment:  Regarding  §§  1.193(b)  and 
1.194(b).  one  comment  suggested  that 
the  rule  be  modified  to  permit  the  filing 
of  a  request  for  an  oral  bearing 
conciirrently  with  a  reply  brief  as  one' 
cannot  appropriately  determine  the 
necessity  for  an  oral  hearing  until  a 
reply  brief  is  drafted. 

Response:  Under  the  proposed  rules, 
the  time  period  for  filing  a  request  for 
an  oral  hearing  was  the  later  of  one 
month  from  the  date  of  an  examiner’s 
answer,  or  the  date  of  filing  a  timely 
reply  brief.  Under  the  rules  as  adopted, 
an  appellant  has  two  months  from  the 
date  of  the  examiner’s  answer  to  file  a 
reply  brief  and  request  an  oral  hearing. 
Therefore,  a  request  for  oral  hearing  may 
be  filed  concurrently  with  a  reply  brief. 

Comment:  Regarding  §  1.312,  one 
comment  recommend^  that 
amendments  under  §  1.312  be  processed 
expeditiously,  as  the  current  system  for 
the  processing  of  such  amendments  is 
inadequate. 

Res^nse:  Examiners  are  instructed  to 
act  promptly  on  all  amendments  under 
§  1.312.  Any  problems  should  be 
brought  to  ^e  attention  of  the  Group 
Director. 

Other  Considerations 

The  rule  changes  are  in  conformity 
with  the  requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Executive  Orders  12291  and  12612  and 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C  3501  et  seq. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that 


these  rule  changes  will  not  have  a  . 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
(Regulatory  Flexibility  Act,  5  U.S.C 
605(b)).  The  principal  impact  of  these 
changes  is  to  permit  persons  other  than 
the  assignee  of  a  patent  application  or 
patent  to  sign  certain  disclaimers, 
incorporate  existing  Office  policy  into 
the  regulations  and  eliminate  the 
opportunity  to  pay  for  extensions  of 
time  in  certain  situations  where  the 
extensions  substantially  interfere  with 
the  efficient  operation  of  the  Office. 

The  C^ce  has  determined  that  this 
rule  change  is  not  a  major  rule  under 
Executive  Order  12291.  The  annual 
effect  on  the  economy  will  be  less  than 
$100  million.  There  will  be  no  major 
increase  in  costs  or  j>rices  for 
consumers;  individuals;  industries; 
Federal,  state  or  local  government 
agencies;  or  geographic  regions.  There 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  .to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  * 

The  Office  has  also  determined  that 
this  notice  has  no  Federalism 
implications  affecting  the  relationship 
between  the  National  Government  and 
the  States  as  outlined  in  Executive 
Order  12612. 

These  rule  changes  contain  collection- 
of-information  requirements  subject  to 
the  Paperwork  Reduction  Act  of  1980, 

44  U.S.C  3501  et  seq.,  which  has 
previously  been  approved  by  the  Office 
of  Management  and  Budget  under 
Control  No.  0651-0011.  Public  reporting 
burden  for  these  collections  of 
information  is  estimated  to  average  0.1 
hours  each  for  fee  extensions  of  time 
under  §  1.136(a),  and  0.2  hours  each  for 
disclaimers  under  §  1.321,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
Hieeded,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  these  burden 
estimates,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Abraham  Hershkovitz,  Office  of  the 
Assistant  Commissioner  for  Patents,  Box 
DAC,  Washington,  DC  20231,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington.  DC  20503  (ATTN: 
Paperwork  Reduction  Act  Project  No. 
0651-0031). 


List  of  Subjects 

37  CFR  Part  1  * 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Inventions  and  patents.  Reporting  and 
recordkeeping  requirements. 

37  CFR  Part  5 

Classified  information.  Exports, 

Foreign  relations.  Inventions  and 
patents. 

37  CFR  Part  10 
Administrative  practice  and 
procedure.  Conflicts  of  interest.  Courts, 
Inventions  and  patents.  Lawyers. 

For  the  reasons  set  out  in  the 
preamble,  parts  1,  5  and  10  of  title  37 
of  the  Code  of  Federal  Regulations  are 
amended  as  set  forth  below. 

PART  I^ULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
part  1  continues  to  read  as  follows: 

Authority:  35  U.S.C  6,  unless  otherwise 
noted. 

2.  Section  1.9.  paragraph  (d)  is  revised 
to  read  as  follows: 

§  1.9  Deflnitions. 

•  *  *  •  * 

(d)  A  small  business  concern  as  used 
in  this  chapter  means  any  business 
concern  as  defined  by  the  regulations  of 
the  Small  Business  Administration  in  13 
CFR  121.1301  through  121.1305,  which 
define  a  small  business  coitcem  as  one 
whose  number  of  employees,  including 
those  of  its  affiliates,  does  not  exceed 
500  persons  and  which  has  not 
assigned,  granted,  conveyed,  or 
licensed,  and  is  under  no  obligation 
under  contract  or  lawjo  assign,  grant, 
convey  or  license,  any  rights  in  the 
invention  to  any  p>erson  who  could  not 
be  classified  as  an  independent  inventor 
if  that  person  had  made  the  invention, 
or  to  any  concern  which  would  not 
qualify  as  a  small  business  concern  or 
a  nonprofit  organization  under  this 
section.  Questions  related  to  size 
standards  for  a  small  business  concern 
may  be  directed  to:  Small  Business 
Administration^  Size  Standards  Staff. 
409  Third  Street,  SW.,  Washington, 
20416. 

***** 

3.  Section  1.13  is  revised  to  read  as 
follows: 

$1.13  Copies  and  certified  copies. 

(a)  Non-certified  copies  of  patents  and 
trademark  registrations. and  of  any 
records,  books,  papers,  or  drawings 
within  the  jurisdiction  of  the  Patent  and 
Trademark  Office  and  open  to  the 
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public,  will  be  furnished  by  the  Patent 
and  Trademark  Office  to  any  person, 
and  copies  of  other  records  or  papers 
will  be  furnished  to  persons  entitled 
thereto,  upon  payment  of  the  fee 
therefor. 

(b)  Certified  copies  of  the  patents  and 
trademark  registrations  and  of  any 
records,  boolu,  papers,  or  drawings 
within  the  jurisdiction  of  the  Patent  and 
Trademark  Office  and  open  to  the 
public  or  persons  entitled  thereto  will 
be  authenticated  by  the  seal  of  the 
Patent  and  Trademark  Office  and 
certified  by  the  Commissioner,  or  in  his 
name  attested  by  an  officer  of  the  Patent 
and  Trademark  Office  authorized  by  the 
Commissioner,  upon  payment  of  the  fee 
for  the  certiHed  copy. 

4.  Section  1.14,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  1.14  Patent  applications  preserved  in 
secrecy. 

***** 

(b)  Except  as  provided  in  §  l.llfb) 
abandoned  applications  are  likevdse  not 
open  to  public  inspection,  except  that  if 
in  application  referred  to  in  a  U.S. 
patent,  or  in  an  application  in  which  the 
applicant  has  filed  an  authorization  to 
open  the  complete  application  to  the 
public,  is  abandoned  and  is  available,  it 
n.ay  be  inspected  or  copies  obtained  by 
any  person  on  written  request,  without 
notice  to  the  applicant.  Complete 
applications  (§  1.51(a))  which  are 
abandoned  may  be  destroyed  after  20 
years  from  their  filing  date,  except  those 
to  which  particular  attention  has  been 
called  and  which  have  been  marked  for 
preservation.  Abandoned  applications 
will  not  be  returned. 
***** 

5.  Section  1.28,  paragraph  (c)  is 
revised  to  read  as  follows: 

§1.28  Effect  on  fees  of  faiitira  to  establish 
status,  or  change  status,  as  a  small  entity. 
***** 

(c)  If  status  as  a  small  entity  is 
established  in  good  faith,  and  fees  as  a 
small  entity  are  paid  in  good  faith,  in 
any  application  or  patent,  and  it  is  later 
discovered  that  su(±  status  as  a  small 
entity  was  established  in  error  or  that 
through  error  the  Patent  and  Trademark 
Office  was  not  notified  of  a  change  in 
status  as  required  by  paragraph  (b)  of 
this  section,  the  error  will  be  excused 

(1)  if  any  deficiency  between  the 
amount  paid  and  the  amount  due  is 
paid  within  three  months  after  the  date 
the  error  occurred  or  (2)  if  any 
deficiency  between  the  amotmt  paid 
and  the  amoimt  due  is  paid  more  than 
three  months  after  the  date  the  error 
occurred  and  the  payment  is 
accompanied  by  a  statement  explaining 


how  the  error  in  good  faith  occurred  and 
how  and  when  the  error  was  discovered. 
The  statement  must  be  a  verified 
statement  if  made  by  a  person  not 
registered  to  practice  before  the  Patent 
and  Trademark  Office.  The  deficiency  is 
based  on  tbe  amount  of  the  fee.  for  other 
than  a  small  entity,  in  effect  at  the  time 
the  deficiency  is  paid  in  full. 
***** 

6.  Section  1.55,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1 .55  Claim  for  foreign  priority. 

(a)  An  applicant  may  claim  the  benefit 
of  the  filing  date  of  a  prior  foreign 
application  under  the  conditions 
specified  in  35  U.S.C.  119  and  172.  The 
claim  to  priority  need  be  in  no  special 
form  and  may  be  made  by  the  attorney 
or  agent  if  the  foreign  application  is 
referred  to  in  the  oath  or  declaration  as 
required  §  1.63.  The  claim  for  priority 
and  thj  certified  copy  of  the  foreign 
application  specified  in  the  second 
paragraph  of  35  U.S.C  119  must  be 
filed: 

(1)  In  the  case  of  an  interference 
(§1.630); 

(2)  when  necessary  to  overcome  the 
date  of  a  reference  relied  upon  by  the 
examiner; 

(3)  When  specifically  required  by  the 
examiner,  and 

(4)  In  all  cases,  before  the  patent  is 
granted.  If  the  claim  for  priority  or  the 
certified  copy  of  the  foreign  application 
is  filed  after  the  date  the  issue  fee  is 
paid,  it  must  be  accompanied  by  a 
petition  requesting  entry  and  by  the  fee 
set  forth  in  §  1.17(i)(l).  If  the  certified 
copy  filed  is  not  in  the  English 
language,  a  translation  need  not  be  filed 
except  in  the  case  of  an  interference;  or 
when  necessary  to  overcome  the  date  of 
a  reference  relied  upon  by  the  examiner, 
or  when  specifically  required  by  the 
examiner,  in  which  event  an  English 
language  translation  must  be  filed 
together  with  a  statement  that  the 
translation  of  the  certified  copy  is 
accurate.  The  statement  must  ^  a 
verified  statement  if  made  by  a  person 
not  registered  to  practice  before  the 
Patent  and  Trademark  Office. 
***** 

7.  Section  1.78,  paragraph  (a)  is 
revised  to  read  as  follows: 

§1.78  Claiming  benefit  of  earlier  filing  date 
and  cross  references  to  other  applications. 

(a)(1)  An  application  may  claim  an 
invention  disclosed  in  a  prior  filed 
copending  national  application  or 
international  application  designating 
the  United  States  of  America.  In  order 
for  an  application  to  claim  the  benefit  of 
a  prior  filed  copending  national 
application,  the  prior  application  must 


name  as  an  inventor  at  least  one 
inventor  named  in  the  later  filed 
application  and  disclose  the  named 
inventor’s  invention  claimed  in  at  least 
one  claim  of  the  later  filed  application 
in  the  manner  provided  by  the  first 
paragraph  of  35  U.S.C  112.  In  addition, 
the  prior  application  must  be 

(1)  Complete  as  set  forth  in  §  1.51;  or 

(ii)  Entitled  to  a  filing  date  set  forth 
in  §  1.53(b)  and  include  the  basic  filing 
fee  set  forth  in  §  1.16;  or 

(iii)  Entitled  to  a  filing  date  as  set 
forth  §  1.53(b)  and  have  paid  therein  the 
processing  and  retention  fee  set  forth  in 
§  1.21(1)  within  the  time  period  set  forth 
in  §  1.53(d). 

(2)  Any  application  claiming  the 
benefit  of  a  prior  filed  copending 
national  or  international  application 
must  contain  or  be  amended  to  contain 
in  the  first  sentence  of  the  specification 
following  the  title  a  reference  to  such 
prior  application,  identifying  it  by 
application  niunber  (consisting  of  the 
series  code  and  serial  number),  or  serial 
number  and  filing  date  or  international 
application  numter  and  international 
filing  date  and  indicating  the 
relationship  of  the  applications.  Cross- 
references  to  other  related  applications 
may  be  made  when  appropriate.  (See 

§  1.14(b)). 

***** 

8.  Section  1.136,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1.136  Filing  of  timely  responses  with 
petition  and  fee  for  extension  of  time  and 
extensions  of  time  for  cause. 

(a)(1)  If  an  applicant  is  required  to 
respond  within  a  nonstatutory  or 
shortened  statutory  time  period, 
applicant  may  respond  up  to  four 
months  after  the  time  period  set  if  a 
petition  for  an  extension  of  time  and  the 
fee  set  in  §  1.17  are  filed  prior  to  or  with 
the  response,  tmless: 

(1)  Applicant  is  notified  otherwise  in 
an  Office  action, 

(ii)  The  response  is  a  reply  brief 
submitted  pursuant  to  §  1.193(b), 

(iii)  The  response  is  a  request  for  an 
oral  hearing  submitted  pursuant  to 

§  1.194(b), 

(iv)  The  response  is  to  a  decision  by 
the  Board  of  Patent  Appeals  and 
Interferences  pursuant  to  §§  1.196, 1.197 
or  1.304,  or 

(v)  The  application  is  involved  in  an 
interference  declared  pursuant  to 
§1.611. 

(2)  The  date  on  which  the  response, 
the  petition,  and  the  fee  have  b^n  filed 
is  the  date  of  the  response  and  also  the 
date  for  purposes  of  determining  the 
period  of  extension  and  the 
corresponding  amount  of  the  fee.  The 
expiration  of  the  time  period  is 
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determined  by  the  amount  of  the  fee 
paid.  In  no  case  may  an  applicant 
respond  later  than  the  maximum  time 
period  set  by  statute,  or  be  granted  an 
extension  of  time  under  paragraph  (b)  of 
this  section  when  the  provisions  of  this 
paragraph  are  available.  See  §  1.136(b) 
for  extensions  of  time  relating  to 
proceedings  pursuant  to  §§  1.193(b). 
1.194, 1.196  or  1.197.  See  §  1.304  for 
extension  of  time  to  appeal  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
or  to  commence  a  dvil  action.  See 
§  1.550(c)  for  extension  of  time  in 
reexamination  proceedings  and  §  1.645 
for  extension  of  time  in  interference 
proceedings. 

*  •  •  •  * 

9.  Section  1.191,  paragraph  (d)  is 
revised  to  read  as  follows; 

S  1.191  Appeal  to  Board  of  Patent  Appeals 
and  Interferences. 

*  •  •  •  * 


signed  by  a  registered  practitioner, 
wherein  the  brief  will  be  accepted  as 
complying  with  this  paragraph  provided 
it  is  at  least  in  substantial  compliance 
with  the  requirements  of  paragraphs 
(c)(1).  (2).  (6)  and  (7): 
***** 

(d)  If  a  brief  is  filed  which  does  not 
comply  with  the  requirements  of 
paragraph  (c)  of  this  section,  the 
appellant  will  be  notified  of  the  reasons 
for  non-compliance  and  provided  with 
a  period  of  one  month  within  which  to 
file  an  amended  brief.  If  the  appellant 
does  not  file  an  amended  brief  during 
the  one-month  period,  or  files  an 
amended  brief  which  does  not  overcome 
ail  the  reasons  for  non-compliance 
stated  in  the  notification,  the  appeal 
will  be  dismissed. 

11.  Section  1.193,  paragraph  (b)  is 
revised  to  read  as  follows: 

S  1.193  Examiner's  answer. 


(d)  The  time  periods  set  forth  in 
§§  1.191  and  1.192  are  subject  to  the 
provisions  of  §  1.136  for  patent 
applications  and  §  1.550(c)  for 
reexamination  proceedings.  The  time 
periods  set  forth  in  §§  1.193, 1.194, 
1.196  and  1.197  are  subject  to  the 
provisions  of  §  1.136(b)  for  patent 
applications  or  §  1.550(c)  for 
reexamination  proceedings.  See 
§  1.304(a)  for  extensions  of  time  for 
filing  a  notice  of  appeal  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
or  for  commencing  a  dvil  action. 
***** 

10.  Section  1.192,  paragraphs  (a),  (c) 
introductory  text,  and  (d)  are  revised  to 
read  as  follows: 


§  1.192  Appellant's  tMief. 

(a)  The  appellant  shall,  within  2 
months  from  the  date  of  the  notice  of 
appeal  under  §  1.191  in  an  application, 
reissue  application,  or  patent  imder 
reexamination,  or  within  the  time 
allowed  for  response  to  the  action 
appealed  frrom,  if  such  time  is  later,  file 
a  brief  in  triplicate.  The  brief  must  be 
accompanied  by  the  requisite  fee  set 
forth  in  §  1.17(0  and  must  set  forth  the 
authorities  and  arguments  on  which  the 
appellant  will  rely  to  maintain  the 
appeal.  Any  arguments  or  authorities 
not  indud^  in  the  brief  may  be  refused 
consideration  by  the  Board  of  Patent 
Appeals  and  Interferences. 


(b) *  *  * 

(c)  The  brief  shall  contain  the 
following  items  under  appropriate 
headings  and  in  the  order  here  indicated 
unless  there  is  no  attorney  or  agent  of 
record  in  the  application  or 
reexamination  proceeding,  the  brief  was 
not  prepared  by  a  registe^ 
practitioner,  and  the  brief  was  not 


***** 

(b)  The  appellant  may  file  a  reply 
brief  direded  only  to  such  new  points 
of  argument  as  may  be  raised  in  the  ' 
examiner’s  answer,  within  two  months 
firom  the  date  of  such  answer.  The  new 
points  of  argument  shall  be  specifically 
identified  in  the  reply  brief.  If  the 
examiner  determines  that  the  reply  brief 
is  not  directed  only  to  new  points  of 
argument  raised  in  the  examiner’s 
answer,  the  examiner  may  refuse  entry 
of  the  reply  brief  and  will  so  notify  the 
appellant.  If  the  examiner’s  answer 
expressly  states  that  it  includes  a  new 
ground  of  rejection,  appellant  must  file 
a  reply  thereto  within  two  months  firom 
the  date  of  such  answer  to  avoid 
dismissal  of  the  appeal  as  to  the  claims 
subject  to  the  new  ground  of  rejection; 
such  reply  may  be  accompcmied  by  any 
amendment  or  material  appropriate  to 
the  new  ground.  See  §  1.136(b)  for 
extensions  of  time  for  filing  a  reply  brief 
in  a  patent  application  and  §  1.550(c)  for 
extensions  of  time  in  a  reexamination 
proceeding.  » 

*  *  *  *  * 

12.  Section  1.194,  paragraph  (b)  is 
revised  to  read  as  follows: 

§1.194  Oral  hearing. 
***** 

(b)  If  appellant  desires  an  oral 
hearing,  appellant  must  file  a  written 
request  for  such  hearing  accompanied 
by  the  fee  set  forth  in  §  1.17(g)  within 
two  months  after  the  date  of  the 
examiner’s  answer.  If  appellant  requests 
an  oral  hearing  and  submits  therewith 
the  fee  set  for&  in  §  1.17(g),  an  oral 
argument  may  be  presented  by,  or  on 
behalf  of.  the  primary  examiner  if 
considered  desirable  by  either  the 
primary  examiner  or  the  Board.  See 


§  1.136(b)  for  extensions  of  time  for 
requesting  an  oral  hearing  in  a  patent 
application  and  §  1.550(c)  for  extensions 
of  time  in  a  reexamination  proceeding. 

***** 

13.  Section  1.196,  paragraph  (0  is 
revised  to  read  as  follows; 

§1.196  Decision  by  the  Board  of  Patent 
Appeais  and  interferences. 

***** 

(f)  See  §  1.136(b)  for  extensions  of 
time  to  take  action  under  this  section  in 
a  patent  application  and  §  1.550(c)  for 
extensions  of  time  in  a  reexamination 
proceeding. 

14.  Section  1.197,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  1.197  Action  foilowing  decision. 

***** 

(h)  A  single  request  for 
reconsideration  or  modification  of  the 
decision  may  be  made  if  filed  within 
one  month  from  the  date  of  the  original 
decision,  unless  the  original  decision  is 
so  modified  by  the  decision  on 
reconsideration  as  to  become,  in  effect, 
a  new  decision,  and  the  Board  of  Patent 
Appeals  and  Interferences  so  states.  'The 
request  for  reconsideration  shall  state 
with  particularity  the  points  believed  to 
have  been  misapprehended  or 
overlooked  in  rendering  the  decision 
and  also  state  all  other  grounds  upon 
which  reconsideration  is  sought.  See 
§  1.136(b)  for  extensions  of  time  for 
seeking  reconsideration  in  a  patent 
application  and  §  1.550(c)  for  extensions 
of  time  in  a  reexamination  proceeding. 
***** 

15.  Section  1.312,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  1 .31 2  Amendments  after  allowance. 

***** 

(b)  Any  amendment  piirsuant  to 
paragraph  (a)  of  this  section  filed  after 
the  date  the  issue  fee  is  paid  must  be 
accompanied  by  a  petition  including  the 
fee  set  forth  in  §  1.17(i)(l)  and  a 
showing  of  good  and  sufficient  reasons 
why  the  amendment  is  necessary  and 
was  not  earlier  presented. 

16.  Section  1.321  is  revised  to  read  as 
follows: 

§  1 .321  Statutory  disclaimers.  Including 
terminal  disclaimers. 

(a)  A  patentee  owning  the  whole  or 
any  sectional  interest  in  a  patent  may 
disclaim  any  complete  claim  or  claims 
in  a  patent.  In  like  manner  any  patentee 
may  disclaim  or  dedicate  to  the  public 
the  entire  term,  or  any  terminal  part  of 
the  term,  of  the  patent  granted.  Such 
disclaimer  is  binding  upon  the  grantee 
and  its  successors  or  assigns.  A  notice 
of  the  disclaimer  is  published  in  the 
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Official  Gazette  and  attached  to  the 
printed  copies  of  the  specification.  The 
disclaimer,  to  be  recorded  in  the  Patent 
and  Trademark  Office,  must: 

(1)  Be  signed  by  the  patentee,  or  an 
attorney  or  agent  of  record; 

(2)  mentify  the  patent  and  complete 
claim  or  claims,  or  term  being 
disclaimed.  A  disclaimer  which  is  not  a 
disclaimer  of  a  complete  claim  or 
claims,  or  term  will  be  refused 
recordation; 

(3)  State  the  present  extent  of 
patentee’s  ownership  interest  in  the 
patent;  and 

(4)  ^  accompanied  by  the  fee  set 
forth  in  §  1.20(d). 

(b)  An  applicant  or  assignee  may 
disclaim  or  dedicate  to  the  public  the 
entire  term,  or  any  terminal  part  of  the 
term,  of  a  patent  to  be  grant^.  Such 
terminal  disclaimer  is  binding  upon  the 
grantee  and  its  successors  or  assigns. 

The  terminal  disclaimer,  to  be  recorded 
in  the  Patent  and  Trademark  Office, 
must: 

(1)  Be  signed: 

(1)  By  the  applicant,  or 

(ii)  If  there  is  an  assignee  of  record  of 
an  undivided  part  interest,  by  the 
applicant  and  such  assignee,  or 

(iii)  If  there  is  an  assignee  of  record  of 
the  entire  interest,  by  such  assimee,  or 

(iv)  By  an  attorney  or  agent  of  record; 

(2)  Specify  the  portion  of  the  term  of 
the  oatent  being  disclaimed; 

(3)  State  the  present  extent  of 
applicant’s  or  assignee’s  ownership 
interest  in  the  patent  to  be  granted;  and 

(4)  Be  accompanied  by  the  fee  set 
forth  in  §  1.20(d). 

(c)  A  terminal  disclaimer,  when  filed 
to  obviate  a  double  patenting  rejection 
in  a  patent  application  or  in  a 
reexamination  proceeding,  must: 

(1)  Comply  with  the  provisions  of 
paragraphs  (b)(2)  through  (b)(4)  of  this 
section; 

(2)  Be  signed  in  accordance  with 
paragraph  (b)(1)  of  this  section  if  filed 
in  a  patent  application,  or  in  accordance 
with  paragraph  (a)(1)  of  this  section  if 
filed  in  a  reexamination  proceeding;  and 

(3)  Include  a  provision  that  any  patent 
granted  on  that  application  or  any 
patent  subject  to  the  reexamination 
proceeding  shall  be  enforceable  only  for 
and  during  such  period  that  said  patent 
is  commonly  owned  with  the 
application  or  patent  which  formed  the 
basis  for  the  rejection. 

(17)  Section  1.3S2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

11.352  Publication  of  notice  of  proposed 
amenchnents. 

(a)  Whenever  required  by  law.  notice 
of  proposed  amendments  to  the 
regulations  in  this  part  will  be 


published  in  the  Official  Gazette  and  in 
the  Federal  Register.  If  not  published 
with  the  notice,  copies  of  the  text  will 
be  furnished  to  any  person  requesting 
the  same.  All  comments,  suggestions, 
and  briefs  received  within  a  time 
specified  in  the  notice  will  be 
considered  before  adoption  of  the 
proposed  amendments  which  may  be 
moffified  in  the  light  thereol 
«  •  •  •  * 

18.  Section  1.362  is  amended  by 
revising  paragraphs  (c)  (4)  and  (e)  and 
adding  paragraph  (h)  to  read  as  follows: 

11.362  Tima  for  paymant  of  mabitananca 

faaa. 

*  *  •  •  • 

(c)»  •  • 

(4)  For  a  reissue  application, 
induding  a  continuing  reissue 
application  claiming  ffie  benefit  of  a 
reissue  application  under  35  U.S.C  120, 
United  States  filing  date  of  the  original 
non*reissue  application  on  which  the 
patent  reissue  is  based. 

•  *  *  •  • 

(e)  Maintenance  fees  may  be  paid 
with  the  surcharge  set  forth  in  §  1.20(h) 
during  the  respe^ve  grace  periods 
after. 

(1)  3  years  and  6  months  and  through 
the  day  of  the  4th  anniversary  of  the 
grant  for  the  first  maintenance  fse. 

(2)  7  years  and  6  months  and  through 
the  day  of  the  8th  anniversary  of  the 
grant  for  the  second  maintenance  fee, 
and 

(3)  11  years  and  6  months  and 
through  the  day  of  the  12th  anniversary 
of  the  grant  for  the  third  maintenance 
fee. 

•  *  •  •  • 

(h)  'The  periods  spedfied  in  §§  1.362 

(d)  and  (e)  with  respect  to  a  reissue 
application,  including  a  continuing 
reissue  application  thereof,  are  counted 
from  the  date  of  grant  of  the  original 
non-reissue  application  on  which  the 
reissued  patent  is  based. 

19.  Se(^on  1.607,  paragraph  (a)(S)(i) 
is  revised  to  read  as  follows: 

§1.607  Request  by  ^jpllcant  for 
Interference  with  pete^ 

(a)*  •  • 

(5) *  *  * 

(i)  Identified  as  corresponding  to  the 
coimt,  and 

•  •  •  *  * 

PART  5-CLASSIRED  INFORMATION, 
EXPORTS,  FOREIGN  RELATIONS, 
INVENTIONS  AND  PATENTS 

20.  The  authority  dtation  for  37  CFR 
part  5  continues  to  read  as  follows: 

Authority:  35  U.S.a  6, 41, 181-188,  as 
amended  by  the  Patent  Law  Foreign  TOing 


Amendments  Act  of  1988,  Pub.  L.  100-418, 
102  Stat  1567;  the  Aims  Export  Control  Act, 
as  amended,  22  U.S.C  2751  ef.  seq.,  the 
Atomic  Energy  Act  of  1954,  as  amended,  42 
U.S.C  2011  et  seq.,  and  the  Nudear  Non- 
Proliferation  Act  of  1978, 22  U.S.C  3201  et. 
seq.,  and  the  delegations  in  the  regulations 
under  these  acts  to  the  Commissioner  (15 
CFR  370.10(j),  22  CFR  125.04,  and  10  CFR 
810.7). 

21.  Section  5.19,  paragraph  (a)  is 
revised  to  read  as  follows: 

§5.10  Export  of  technical  date. 

(a)  Under  regulations  (15  CFR 
770.10(j))  established  by  the  U.S. 
Department  of  Commerce.  Bureau  of 
Export  Administration,  Office  of  Export 
Licensing,  a  validated  export  license  is 
not  required  in  any  case  to  file  a  patent 
application  or  part  thereof  in  a  foreign 

country  if  the  foreign  filing  is  in  _ 

accord^ce  with  the  regulations  (37  CFR 
5.11  through  5.33)  of  the  Patent  and 
Trademark  Office. 

•  *  •  •  • 

PART  10— REPRESENTATION  OF 
OTHERS  BEFORE  THE  PATENT  AND 
TRADEMARK  OFFICE 

22.  The  authority  citation  fc»  37  CFR 
part  10  continues  to  read  as  follows: 

Authority:  5  U.S.C  500;  15  U.S.C  1123;  35 
U.S.C  6, 31. 32. 41. 

23.  Section  10.48,  paragraph  (b)  is 
revised  to  read  as  follows: 

§10.48  Sharlitg  legal  faaa. 

*  •  •  ft  * 

(b)  A  practitioner  who  imdertakes  to 
complete  unfinished  legal  business  of  a 
deceased  practitioner  may  pay  to  the 
estate  of  the  deceased  practitioner  that 
proportion  of  the  total  compensation 
which  fairly  represents  the  services 
rendered  by  the  deceased  practitioner. 
***** 

Dated:  October  15, 1993. 

Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
(FR  Doc.  93-25865  Filed  10-21-93;  8:45  am] 
HUMQ  COOC  K10-M-M 


POSTAL  RATE  COMMISSION 
39  CFR  Part  3001 

[Docket  Noa.  RM94-1  and  MC93-2;  Order 
No.  9931 

AnMndmants  to  Donwatlc  Mall 
Claaaification  Sctwdida:  Definition  of 
Pre^Mreoded  Mail,  1992 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Final  rule. 
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SUMMARY:  In  accordance  with  the 
August  2, 1993,  decision  by  the 
Governors  of  the  Postal  Service 
approving  the  Commission’s  Docket  No. 
MC93-2  recommended  decision,  the 
Commission  is  publishing  the  changes 
made  in  the  Domestic  Mail 
Classification  Schedule  (DMCS).  As  a 
result  of  the  Docket  No.  MC93-2 
proceeding,  a  number  of  changes  were 
made  in  the  classification  provisions  for 
postal  services  with  regard  to  the 
definition  of  the  barcode  necessary  to 
qualify  for  discounts. 

EFFECTIVE  DATE:  August  11, 1993. 
ADDRESSES:  Correspondence  should  be 
sent  to  Charles  L.  Clapp,  Secretary  of  the 
Commission,  1333  H  Street,  NW.,  suite 
300,  Washington,  DC  20268-0001 
(telephone:  202/789-6840). 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  Acting  Legal 
Advisor,  1333  H  Street,  NW.,  suite  300, 
Washington.  DC  20268-0001 
(telephone:  202/789-6820). 
SUPPLEMENTARY  INFORMATION:  On 
November  9, 1992,  the  Postal  Service 
initiated  a  proceeding,  pursuant  to 
Chapter  36  of  Title  39  of  the  United 
States  Code,  requesting  a  recommended 
decision  on  proposed  changes  in  the 
requirements  for  letter  mail  qualifying 
for  a  pre-barcode  discount,  llie 
Commission  invited  interested  parties  to 
comment  and  participate  in  the 
proceeding.  57  FR  54866  (November  20, 
1992).  Eighteen  interveners  and  the 
Commission’s  Office  of  the  Consumer 
Advocate  participated.  The  Commission 
held  formal,  on-the-record  hearings, 
receiving  testimony  horn  eight 
witnesses.  In  addition  to  participating  in 
oral  argument,  interested  parties 
submitted  briefs  and  reply  briefs. 

The  changes  allow  the  Postal  Service 
to  specify  a  delivery  point  barcode, 
which  represents  no  more  than  11  digits 
(not  including  “correction”  digits),  for 
mailers  to  qualify  for  the  pre-l»rcode 
discount  in  first-,  second-  and  third- 
class  rates.  Previously,  mailers  could 
qualify  for  the  pre-barcode  discount  by 
using  barcodes  representing  the  ZIP-i-4 
Code. 

The  amendments  to  the  DMCS  which 
are  published  in  this  order  reflect  the 
Governors’  decision  of  August  2, 1993. 
Consistent  with  the  Commission’s 
explanation  in  the  rulemaking  (Docket 
No.  RM85-1)  which  led  to  the 
publication  of  the  DMCS  in  the  Federal 
Register,  these  additions  are  published 
as  a  final  rule,  since  procedural 
safeguards  and  ample  opportunities  to 
have  difierent  viewpoints  considered 
have  already  been  afiorded  to  all 
interested  persons. 


List  of  Subjects  in  39  CFR  Part  3001 

Administrative  practice  and 
procedure.  Postal  Service. 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  'The  authority  citation  for  39  CFR 
part  3001  continues  to  read  as  follows: 

Authority;  39  U.S.C  404(b).  3603,  3662- 
3624,  3661, 84  Stat.  759-762,  764, 90  Stat. 

1303;  (5  U.S.C  553),  80  Stat.  383. 

Subpart  C — Rules  Applicable  to 
Requests  for  Establishing  or  Changing 
the  Mail  Classification  Scheduie 

2.  Appendix  A  to  subpart  C  to  part 
3001  is  amended  by  revising  100.0204, 
100.0214, 100.031, 100.043, 100.047, 
100.100,  200.095,  300.0232,  300.0235 
and  300.0236  to  read  as  follows: 

Appendix  A  to  Subpart  C — Postal  Service 
Rates  and  Charges 

•  •  *  *  * 

1 00. 0204  Pre-barcoded  Presorted  Mail 
Pre-barcoded  presorted  mail  is  First-Class 
Mail  presented  in  mailings  of  500  or  more 
pieces  presorted  to  three-  or  five-digit  ZIP 
Codes  or  both,  which  bears  a  barcode 
representing  not  more  than  11  digits  (not 
including  “correction"  digits)  as  prescribed 
by  the  Postal  Service,  which  meets  the 
machinability,  addressing,  and  barcoding 
specifications  and  other  preparation 
requirements  prescribed  by  the  Postal 
Service,  and  which  meets  the  preparation 
requirements  in  section  100.047. 

•  •  *  *  * 

100.0214  Pre-barcoded  Rate  Category  Post 
Cards 

A  pre-barcoded  rate  category  post  card  is 
a  privately  printed  mailing  card  for  the 
transmission  of  messages  which  meets  the 
eligibility  and  preparation  requirements  in 
sections  100.0211b,  100.043,  and  100.047. 

a.  Double  post  cards  may  be  mailed  at  the 
pre-barcoded  rate  for  post  cards.  A  double 
post  card  consists  of  two  attached  cards,  one 
of  which  may  be  detached  by  the  receiver 
and  returned  by  mail  as  a  single  post  card. 

b.  Pre-barcoded  rate  category  post  cards 
must: 

i.  Bear  a  barcode  representing  not  more 
than  11  digits  (not  including  “correction” 
digits)  as  prescribed  by  the  Postal  Service. 

ii.  Be  presented  in  mailings  of  500  or  more 
pieces. 

iii.  Meet  machinability  criteria  as 
prescribed  by  the  Postal  Service  but  may  not 
exceed  any  of  the  following  dimensions: 

(1)  Length  not  greater  than  6  inches; 

(2)  Width  not  greater  than  4-1/4  inches;  or, 

(3)  Thickness  not  greater  than  0.0095  inch 
and  uniform. 

iv.  Meet  addressing  specifications  for 
applicable  mail  processing  equipment  as 
prescribed  by  the  Postal  Service. 

V.  Meet  baicoding  specifications  and  other 
preparation  requirements  prescribed  by  the 
Postal  Service. 


vi.  Have  postage  paid  in  a  manner  not 
requiring  cancellation. 

*  *  *  •  • 

100.031  Cards  exceeding  the  maximum 
post  card  dimensions  set  forth  in  section 
100.021c  or  100.0211b  or  section  100.0214 
for  ZIP-f4  and  pre-barcoded  rate  category 
cards  may  be  mailed  only  under  sections 
100.020, 100.0201, 100.0203,  and  100.0204, 
as  appropriate. 

•  •  •  *  • 

100.043  Postal  and  post  cards,  including 
ZlP-t-4  and  pre-barcoded  rate  category  post 
cards,  with  any  of  the  following  four 
characteristics  are  not  mailable  unless 
prepared  as  prescribed  by  the  Postal  Service: 

a.  Numbers  or  letters  unrelated  to  postal 
purposes  appearing  on  the  address  side  of  the 
card; 

b.  Punched  holes; 

c.  Vertical  tearing  guide; 

d.  An  address  portion  which  is  smaller 
than  the  remainder  of  the  card. 

***** 

100.047  Pieces  mailed  under  sections 
100.0201, 100.0202, 100.0203, 100.0204, 
100.0205, 100.0206, 100.0211,  and  100.023 
must  be  prepared  as  follows: 

a.  All  pieces  in  a  mailing  must  be 
presented  in  a  manner  specified  by  the  Postal 
Service. 

b.  All  pieces  in  a  mailing  must  bear 
markings  as  required  by  the  Postal  Service. 

c.  Pieces  not  within  the  same  postage 
increment  may  be  mailed  at  21IP+4  rate 
category  or  pre-barcoded  presorted  mail  rates 
or  presorted  pre-barcoded  flat  rates  only 
when  specific  methods  approved  by  the 
Postal  ^rvice  for  ascertaining  and  verifying 
postage  are  followed. 

d.  Pieces  mailed  at  presorted  ZI?-f4  rate 
category  or  pre-barcoded  presorted  mail  rates 
or  presorted  pre-barcoded  flat  rates  must  be 
properly  prepared  and  presorted  as 
prescribed  by  the  Postal  Service. 
***** 

100.100  A  presorted  mailing  fee  as  set 
forth  in  Rate  Schedule  1000  must  be  paid 
once  each  year  at  each  office  of  mailing  by 
kiy  p>erson  who  mails  presorted  mail, 
including  presorted  ZIP-f4  rate  category  mail 
und  pre-barcoded  presorted  mail. 
***** 

200.095  Copies  of  any  automation 
compatible  second-class  mail  which  bear  a 
proper  ZIP-f4  code,  or  which  bear  a  barcode 
representing  not  more  than  11  digits  (not 
including  “correction”  digits)  as  prescribed 
by  the  Postal  Service,  and  which  meet  the 
machinability,  addressing,  and  barcoding 
si>ecifications  and  other  preparation 
requirements  prescribed  by  the  Postal  Service 
qualify  for  the  applicable  ZIP-t-4  or  pre¬ 
barcoding  discounts  as  set  forth  in  Rate 
Schedules  200,  201,  202,  and  203. 
***** 

300.0232  Basic  Sorii^tion,  Pre-barcoded 
Mail.  Basic  sortation  pre-barcoded  mail  is 
mail  mailed  under  section  300.0230  which 
bears  a  barcode  representing  not  more  than 
11  digits  (not  including  “correction”  digits) 
as  prescribed  by  the  Postal  Service,  and 
which  meets  the  machinability,  addressing, 
and  barcoding  specifications  and  other 
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preparation  re«)uirements  prescribed  by  the 
Postal  Service. 

***** 

300.0235  Three-Digit  Presort  Level,  Pre- 
barcoded  Mail.  Three-digit  presort  level,  pie- 
barcoded  mail  is  mail  mailed  under  section 
300.0233  which  is  presorted  to  three  digits, 
which  bears  a  barcode  representing  not  more 
than  1 1  digits  (not  including  “correction” 
digits)  as  prescribed  by  the  Postal  Service, 
and  which  meets  the  machinability, 
addressing,  and  barcoding  specifications  and 
other  preparation  requirements  prescribed  by 
the  Postal  Service. 

•  *  •  *  * 

300.0236  Five-Digit  Presort  Level,  Pre- 
barcoded  Mail.  Five-digit  presort  level,  pre- 
barcoded  mail  is  mail  mailed  under  section 
300.0233  which  is  presorted  to  five  digits, 
which  bears  a  barcode  representing  not  more 
than  11  digits  (not  including  “correction” 
digits)  as  prescribed  by  the  Postal  Service, 
and  which  meets  the  machinability, 
addressing,  and  barcoding  specifications,  and 
other  preparation  requirements  prescribed  by 
the  Postal  Service. 

Issued  by  the  Commission  on  October  18, 
1993. 

Charles  L.  Clapp, 

Secretary. 

(FR  Doc.  93-25964  Filed  10-21-93;  8:45  am] 
BILUNG  CODE  7710-EW-a 


ENVIRONME^AL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OH-43-1-5911;  FRL^784-«] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  approving  and  disapproving  speciHc 
portions  of  a  requested  site-specific 
State  Implementation  Plan  (SIP) 
revision  to  Ohio’s  ozone  SIP  for  the 
Columbus  Coated  Fabrics  (CCF)  facility 
in  Franklin  (bounty,  Ohio.  The  EPA’s 
action  responds  to  a  revision  request 
which  was  submitted  by  the  State  to 
satisfy  the  requirements  of  the  Clean  Air 
Act.  At  the  time  of  application  to  the 
State,  Franklin  County  was  designated 
as  a  nonattainment  area  for  ozone. 
Franklin  (bounty  was  redesignated  as  an 
attainment  area  effective  December  12, 
1985,  and  remained  in  attainment  until 
January  6, 1992,  when  it  was 
redesignated  as  marginal  nonattainment 
for  ozone.  The  revision  request  is  for  an 
extended  compliance  schedule  and  an 
alternative  emission  reduction  plan 
(bubble)  with  monthly  averaging  for  15 


vinyl  coating  lines,  and  a  permanent 
relaxation  from  Ohio’s  Rule  3745-21— 
09(H)  for  11  U-frame  vinyl  coating  lines 
at  the  CCF  facility.  In  this  action,  the 
EPA  is  disapproving  the  revision  for  the 
15  vinyl  coating  lines  fiom  the  initial 
compliance  date,  April  1, 1982,  until 
December  12, 1985,  and  from  January  6, 

1992,  on,  because  the  revision  does  not 
meet  the  requirements  of  EPA’s 
compliance  date  extension  policy  and 
averaging  time  policy  for  nonattainment 
areas.  The  EPA  is  approving  the  revision 
for  the  15  vinyl  coating  lines  from 
December  12, 1985,  to  January  6, 1992, 
because  it  does  meet  the  requirements  of 
EPA’s  emissions  trading  policy  for 
attainment  areas.  Finally,  the  EPA  is 
approving  the  relaxation  for  the  11  U- 
frame  vinyl  coating  lines  as  alternative 
reasonably  available  control  technology 
(RACT),  from  April  1, 1982,  to  January 
6, 1992.  llie  EPA  is  disapproving  the 
revision  for  the  SIP  relaxation  from 
January  6, 1992,  on  because  relaxation 
from  SIP  requirements  in  an  ozone 
nonattainment  area  is  prohibited  by  the 
Clean  Air  Act  as  amended  in  1990 
(CAA). 

EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  November  22, 

1993. 

FOR  FURTHER  INFORMATION  CONTACT*. 
Bonnie  J.  Bush,  Air  Enforcement 
Branch,  Regulation  Development 
Section  (A^17J),  U.S.  Environmental 
Protection  Agency,  Region  V,  Chicago, 
Illinois  60604,  (312)  353-6684. 

SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  State  Submittal 
On  June  24, 1985,  the  Ohio 
Environmental  Protection  Agency 
(OEPA)  submitted  to  the  EPA  a  request 
to  revise  Ohio’s  ozone  SIP  for  the 
Columbus  Coated  Fabrics  (CCF)  facility 
located  in  Columbus,  Ohio.  'This 
revision  request  was  for  a  compliance 
date  extension  and  a  volatile  organic 
compound  (VOC)  bubble  with  monthly 
averaging  for  15  vinyl  coating  lines  and 
a  permanent  SIP  relaxation  for  11  “U- 
fiame”  vinyl  coating  lines.  (XF  is 
located  in  Franklin  County,  currently 
classified  as  a  marginal  nonattainment 
area  for  ozone.  In  1982,  when  CCF  first 
applied  to  the  OEPA  for  the  revision, 
Franklin  County  was  classified  as  a 
nonattainment  area  for  ozone.  Franklin 
County  was  redesignated  as  an 
attainment  area  for  ozone  effective 
December  12, 1985,  and  remained  in 
attainment  status  until  it  was 
redesignated  to  its  current 
nonattainment  status  effective  January 
6. 1992. 

On  April  12, 1993,  the  EPA  published 
a  Notice  of  Proposed  Rulemaking  (58  FR 


19075)  approving  and  disapproving 
specific  portions  of  the  requested 
revision,  based  on  the  ozone  designation 
of  Franklin  County.  'The  public 
comment  period  was  open  through  May 

12. 1993.  The  only  comments  on  the 
proposed  rulemaking  were  received 
from  the  law  firm  of  Sidley  &  Austin, 
attorneys  for  CCF.  The  first  comments 
were  received  on  May  12, 1993,  along 
with  a  request  for  extension  of  the 
public  comment  period.  A  30-day 
extension  was  granted,  closing  on  June 

14. 1993.  On  June  30, 1993,  Sidley  & 
Austin  contacted  the  EPA  by  telephone 
and  requested  another  extension 
because  they  felt  that  they  received 
notice  of  the  first  extension  too  late  to 
adequately  prepare  data  to  support  their 
initial  comments.  'The  EPA  agreed  to 
consider  any  data  or  comments  received 
by  July  6, 1993,  and  further  data  and 
comments  were  received  from  Sidley  & 
Austin  on  July  6, 1993. 

II.  Public  Conunent/EPA  Response 

The  following  evaluation  summarizes 
the  EPA’s  proposed  action  on  each 
portion  of  the  requested  revisions, 

Sidley  &  Austin’s  comments  on  the 
proposed  actions,  and  the  EPA’s 
responses  to  the  comments.  A  more 
detailed  discussion  of  the  State 
submittal  and  the  rationale  for  the  EPA’s 
proposed  actions  based  on  the  CAA  and 
EPA  policy  appears  in  EPA  technical 
supp^  documents  dated  August  29, 
1984;  November  29, 1985;  January  10, 
1986;  October  29, 1986;  and  June  15, 
1992. 

A.  Compliance  Date  Extension  Bequest 

1.  Proposed  Action 

A  compliance  date  extension  to 
December  31, 1985,  was  requested  for 
both  the  3  lines  complying  by  add-on 
controls  and  the  12  remaining  lines.  The 
State  did  not  adequately  research  the 
compliance  status  of  other  similar 
sources  to  determine  if  achieving 
compliance  by  the  original  deadline  was 
reasonable,  as  required  by  EPA’s 
Compliance  Date  Extension  Policy  (53 
FR  45103).  Therefore,  the  revision  for  a 
compliance  date  extension  for  the  15 
vinyl  coating  lines  was  proposed  for 
disapproval  for  the  timefiame  that 
Franklin  County  was  designated 
nonattainment. 

2.  Comments  on  Proposed  Disapproval 
and  EPA  Response 

a.  Comment  1.  *1110  EPA’s  Compliance 
Date  Extension  Policy  provides  that 
“reasonable  efforts  to  determine  and 
adequately  document  the  availability  of 
complying  coatings  or  other  kinds  of 
control’’  include  not  only  researching 
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similar  facilities  in  the  State,  but  also 
consulting  the  EPA  or  other  States  for 
information  and  contacting  suppliers 
available  to  the  source.  The  purpose  of 
these  requirements  is  to  ensure  that  a 
source  is  attempting  to  comply.  There  is 
ample  evidence  in  the  file  already  that 
CXIF  has  attempted  to  comply,  so 
approval  of  the  compliance  date 
extension  is  required  by  law. 

b.  EPA  response.  The  purpose  of  the 
Compliance  Date  Extension  Policy  is  to 
ensure:  (1)  that  an  “extension  will  not 
interfere  with  timely  attainment  *  *  * 
and  maintenance  of  the  ozone  standard, 
and  where  relevant,  ‘reasonable  further 
progress’  (RFP)  towards  timely 
attainment,”  and  (2)  that  an  extension  is 
“consistent  with  the  requirement  that 
nonattainment  area  SIPs  provide  for 
‘implementation  of  all  reasonably 
available  control  measures  as 
expeditiously  as  practicable’  *  *  *.’’ 
While  the  EPA  believes  that  item  (1) 
above  was  satisfied  by  the  State 
submittal,  item  (2)  calls  for  an  adequate 
assessment  of  reasonably  available 
control  measures,  including  the  research 
described  in  Comment  1. 
Notwithstanding  the  good  intentions  of 
CCF,  there  is  nothing  in  the  State 
submittal  that  indicates  that  the  State 
made  an  effort  to  contact  other  States, 
the  EPA.  or  coating  and  control 
equipment  suppliers  available  to  CCF 
for  information  on  complying  coatings 
or  other  kinds  of  control;  therefore,  an 
adequate  assessment  of  reasonably 
available  control  measures  was  not  . 
performed,  and  the  Compliance  Date 
Extension  Policy  has  not  been  satisHed. 

B.  Bubble  Request 
1.  Proposed  Action 
A  bubble  was  requested  for  12  of  the 
IS  vinyl  coating  lines.  The  EPA 
determined  that  the  requested  revision 
is  consistent  with  the  bubble  principles 
contained  in  the  EPA’s  Emissions 
Trading  Policy  Statement  (ETPS)  both 
for  the  periods  when  Franklin  County 
was  designated  nonattainment  for  ozone 
and  when  it  was  designated  attainment. 
However,  compliance  with  the 
requested  bubble  is  based  on  monthly 
averaging  for  the  12  lines,  and  although 
the  revision  conforms  to  the  ETPS,  it 
does  not  conform  to  EPA’s  Long-Term 
Averaging  Time  Policy  or  to  the 
Compliance  Date  Extension  Policy,  as 
they  apply  to  nonattainment  areas.  The 
monthly  averaging  time  and  compliance 
date  extension  requests  are  not 
separable  from  the  bubble  request,  and, 
therefore,  the  bubble  was  proposed  for 
disapproval  for  the  periods  when 
Franklin  County  is/was  designated 
nonattainment. 


2.  Comments  on  Proposed  Disapproval 
and  EPA  Response 

a.  Comment  1.  CCF  needs  monthly 
averaging  because  its  products  require  a 
variety  of  coatings  with  different  VOC 
contents.  CCF  currently  has  no  data  for 
the  early  1980’s.  but  the  facts  regarding 
its  operations  during  the  1980’s  support 
the  use  of  monthly  averaging,  including 
the  fact  that  coatings  being  used  now 
have  lower  solvent  content  than 
coatings  that  were  used  in  the  early 
1980’s.  and  that  in  the  early  1980’s,  only 
16%  of  CCF’s  bubble  sources  used 
water-based  coatings,  whereas  40% 
used  water-based  coatings  from  1989  to 
1991.  For  these  reasons,  CCF  believes 
that  data  from  the  early  1980’s,  if 
available,  would  have  shown  monthly 
averaging  to  be  the  shortest  practicable 
averaging  period. 

b.  EPA  Response.  The  use  of  a  variety 
of  coatings  with  diHerent  VOC  contents 
is  a  common  practice  in  coating 
industries,  and  this  alone  does  not 
justify  extended  averaging.  Neither  the 
submittal  nor  the  comments  contain 
data  that  demonstrate  that  CCF  is  in  a 
situation  unique  among  coating 
operations,  which  would  support 
monthly  averaging.  Appropriate  support 
of  monthly  averaging  must  include  data 
which  reflect  operating  conditions 
during  Franklin  County’s  nonattainment 
periods,  i.e.,  from  April  1, 1982,  until 
December  12, 1985,  and  from  January  6. 
1992,  on.  The  commenter  has  stated  that 
no  data  are  available  from  the  early 
1980’s.  However,  an  accurate  picture  of 
the  current  operations  is  more  relevant. 
The  raw  data  submitted  during  the 
public  comment  period  are  horn  1989 
through  1991;  no  1992  data  were 
submitted,  and  no  explanation  was 
given  for  such  non-submittal.  Therefore, 
while  the  1989-1991  data  may  well 
reflect  operating  conditions  after 
January  6, 1992,  documentation  of  such 
conditions  is  necessary  (e.g.,  production 
data  or  a  detailed  description  of  the 
bubble  sources  in  operation,  past  and 
present).  In  addition,  the  raw  data 
submitted  do  not  appear  sufficient  to 
allow  a  meaningful  analysis:  There  are 
no  legends  with  the  tables  defining  the 
column  headings,  and  there  is  no 
information  relating  the  coatings  used  to 
the  individual  bubble  sources.  It  is  the 
responsibility  of  the  commenter  to 
provide  a  coherent  analysis  of  the  data. 

Adequate  documentation  supporting 
any  extended  averaging  time  would 
demonstrate  the  necessity  of  the 
requested  averaging  time  and  the 
infeasibility  of  a  shorter  time-frame.  An 
acceptable  demonstration  of  the 
infeasibility  of  anything  less  than  a  30 
day  averaging  time  mi^t  include 


calculations  of  29  day  averages  over  2 
years  which  are  representative  of 
operations  during  the  nonattainment 
periods,  that  show  an  inability  to 
comply  with  RACT  using  29  day 
averaging.  These  calculations  would  be 
accompanied  by  a  description  of  the 
changes  in  coating  usage  that  would  be 
necessary  to  bring  the  29  day  average 
within  acceptable  RACT  limits  and  an 
explanation  of  the  infeasibility  of  such 
changes.  An  acceptable  demonstration 
must  also  include  verification  that 
coatings  with  the  lowest  feasible  VOC 
content  are  being  used. 

Regarding  the  changes  in  VOC  content 
of  the  coatings  used  at  CCF  since 
application  for  the  bubble,  the  trend  in 
coating  technology  has  been  toward 
water-based  and  high  solids  coatings. 
Neither  the  submittal  nor  the  comments 
demonstrate  a  relationship  between  the 
fact  that  CCF  has  kept  current  with 
coating  technology  and  a  need  for 
monthly  averaging. 

c.  Comment  2.  Upon  review  of  the 
1989  to  1991  data,  CCF  has  determined 
that  the  data  support  a  minimum  10  day 
averaging  time,  and  the  data  reflect 
current  operating  conditions.  CCF 
would  accept  approval  of  the  bubble 
with  the  condition  of  a  10  day  averaging 
time.  The  holding  in  Bethlehem  Steel 
Corp.  V.  Gorsuch,  742  F.2d  1028  (7th 
Cir.  1984),  does  not  prevent  the  EPA 
from  approving  the  bubble  on  the 
condition  of  establishment  of  a  10  day 
averaging  time  because:  (1)  A  10  day 
average  is  not  more  stringent  than  the 
original  SIP  requirement  of  daily 
averaging,  (2)  if  the  EPA  can  approve 
part  of  a  SIP  revision  request  to  prevent 
weakening  of  the  SIP,  surely  it  can 
conditionally  approve  part  of  a  revision 
request  to  decrease  weakening  of  the  SIP 
that  would  be  caused  by  the  revision,  (3) 
even  if  10  day  averaging  is  more 
stringent,  there  is  no  tangible  effect  on 
CCF,  (4)  with  a  conditional  approval, 
the  EPA  is  not  revising  the  SIP,  but 
merely  stating  conditions,  and  the 
OEPA  would  actually  revise  the  SIP, 
and  (5)  CCF  does  not  object  to  a  10  day 
averaging  time,  and  CCF  believes  that 
the  OEPA  would  not  object  to  it. 

d.  EPA  response.  The  SIP  revision 
submitted  by  the  OEPA  requests 
monthly  averaging,  which  the  EPA 
recommends  for  disapproval  as 
discussed  above  in  the  response  to 
Comment  1.  Under  section  110(k)(4)  of 
the  CAA,  the  EPA  cannot  conditionally 
approve  an  alternate,  hypothetical 
revision  that  the  State  has  made  no 
commitment  to  adopt.  If  the  OEPA  were 
to  submit  a  SIP  revision  request  for  10 
day  averaging,  including  adequate  and 
appropriate  data  (see  EPA  Response  to 
Comment  1)  supporting  10  day 
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averaging,  the  EPA  would  give  such  a 
request  a  full  review.  Regarding  the 
comments  on  the  Bethlehem  Steel 
holding,  the  EPA  agrees  that  the 
Bethlehem  Steel  case  may  not  be  an 
impediment  to  approval  of  a  10  day 
averaging  time,  but  Bethlehem  Steel 
does  not  authorize  the  EPA  to  create  and 
approve  substitute  provisions  that  are 
not  contained  in  the  State’s  submittal. 
Therefore,  the  Bethlehem  Steel  issues 
raised  by  the  commenter  do  not  support 
approval  of  the  State’s  request,  since,  as 
stated  above,  there  is  no  SIP  revision 
request  for  10  day  averaging  before  the 
EPA. 

e.  Comment  3.  The  bubble  is  not 
dependent  on  the  request  for  extension 
of  the  compliance  date,  but  (XF  will 
consider  withdrawing  the  request  for 
the  compliance  date  extension  if  the 
EPA  would  then  approve  the  bubble. 

/.  EPA  response.  The  State  submittal 
states  that  the  bubble  sources  are  to  be 
in  compliance  with  the  requested 
bubble  by  December  31, 1985,  which  is 
an  extension  of  the  compliance  date; 
therefore,  while  the  bubble  request  may 
not  be  "dependent”  on  the  request  for 
a  compliance  date  extension,  the 
extension  request  is  certainly  part  of  the 
bubble  request.  The  OEPA  may 
withdraw  the  request  for  the  compliance 
date  extension  at  any  time.  Nonetheless, 
if  the  compliance  date  extension  request 
were  to  be  withdrawn,  the  bubble 
request  is  still  not  approvable  for  the 
nonattainment  time  ^mes  because  of 
the  issues  relating  to  the  monthly 
averaging  time. 

C.  SIP  Relaxation  Request 

1.  Proposed  Action 

The  request  for  a  permanent  SIP 
relaxation  for  the  11  U-frame  vinyl 
coating  lines  was  propKSsed  for  approval 
for  the  period  from  April  1, 1982,  to 
January  6, 1992.  However,  the  EPA 
proposed  to  disapprove  this  requested 
revision  as  RACT  from  January  6, 1992, 
on,  because  relaxation  from  the  SIP 
without  offsetting  reductions  in  an 
ozone  nonattainment  area  is  prohibited 
by  the  General  Savings  Clause  of  the 
CAA. 

2.  Comments  on  Proposed  Disapproval 
and  EPA  Response 

a.  Comment  1.  The  EPA,  in  its 
proposed  rulemaking,  concluded  that 
this  relaxation  request  “is  approvable 
for  the  period  between  November  18, 
1983,  [sic]  and  January  6, 1992;” 
therefore,  the  “requirement  in  effect”  on 
November  15, 1990,  is  the  relaxed 
emission  limit,  the  “requirement  in 
effect”  does  not  change  pre-  and  post¬ 
enactment,  and  there  is  no  “relaxation.” 


b.  EPA  response.  Until  the  April  12, 
1993,  Notice  of  Proposed  Rulemaking, 
no  part  of  this  SIP  revision  request  had 
completed  any  portion  of  the  Federal 
rulemaking  process.  Therefore,  as  of 
November  15, 1990,  the  relaxation 
request  was  not  approved,  and  the 
“requirement  in  effect”  (i.e.,  the  limit  in 
the  SIP)  was  (and  is  now)  Ohio 
Administrative  Code  Rule  3745-21- 
09(H),  limiting  the  VOC  content  of  the 
coatings  to  4.8  lb  per  gallon  of  coating. 
Approval  of  a  higher  emission  limit  at 
any  time  after  November  15, 1990, 
would  constitute  a  “relaxation.” 

EPA  notes  that,  as  part  of  its  VOC 
RACT  “Catchups”  package  required  by 
the  CAA,  the  OEPA  has  adopted  a  site- 
specific  rule  for  CCF,  which  includes  a 
VOC  content  limit  of  3.2  lb  VOC  per 
gallon  of  coating  for  coatings  used  on  7 
U-frame  vinyl  coating  lines  and  an  in¬ 
line  vinyl  coating  line;  therefore,  6.1  lb 
VOC  per  gallon  of  coating  is  obviously 
not  RACT  for  U-frame  vinyl  coating 
lines. 

c.  Comment  2.  There  is  no  evidence 
that  Congress  intended  the  General 
Savings  Clause  to  be  applied 
retroactively  to  approvable  SIP  revision 
requests  submitted  pre-enactment.  The 
disapproval  is  solely  due  to  the  EPA’s 
delay  in  acting  on  this  request. 

d.  EPA  response.  The  EPA  proposed 
to  disapprove  the  relaxation  for  the 
period  from  January  6, 1992,  on,  which 
is  after  November  15, 1990,  the  effective 
date  of  the  General  Savings  Clause. 
Therefore,  the  EPA  is  not  applying  the 
General  Savings  Clause  retroactively. 

See  also  EPA’s  Response  to  Comment  1 
above. 

e.  Comment  3.  If  the  EPA  maintains 
that  the  General  Savings  Clause 
prohibits  approval  of  the  relaxation 
request  after  January  6, 1992,  CCF 
requests  the  opportunity  to  demonstrate 
that  the  appropriate  offsets  exist  for 
compliance  with  the  offset  requirements 
of  the  General  Savings  Clause. 

/.  EPA  response.  CCF  has  had  the 
opportunity  to  make  such  a 
demonstration  during  the  initial  public 
comment  period  (April  12, 1993,  to  May 
12, 1993),  during  the  extension  of  the 
public  comment  period  (May  12, 1993 
to  June  14, 1993),  and  during  the  period 
granted  to  CCF’s  attorneys,  Sidley  & 
Austin,  for  submittal  of  further  data  for 
the  EPA  consideration  (Jime  14, 1993, 
through  July  6, 1993).  Despite  such 
ample  opportunity,  the  EPA  has 
received  no  demonstration  that  the 
ofiset  provisions  of  the  General  Saving 
Qause  would  be  satisfied  by  the 
requested  revision.  However,  the  OEPA 
can  resubmit  a  SIP  revision  request 
which  includes  a  demonstration  of 
sufficient  offsets. 


III.  Rulemaking  Action 

None  of  the  comments  were  found  to 
justify  changes  from  proposed  to  final 
action  on  this  SIP  revision  request. 
Accordingly:  (1)  The  requested  revision 
for  the  15  vinyl  coating  lines  (the  bubble 
and  the  compliance  date  extension)  is 
approved  for  the  period  from  December 
12. 1985,  to  January  6, 1992,  because  it 
meets  the  EPA’s  emissions  trading 
policy  for  attainment  areas,  and  it  was 
adequately  demonstrated,  using 
methodology  conforming  to  the  EPA 
policy  in  effect  at  that  time,  that 
emissions  allowed  by  this  SIP  revision 
should  not  have  interfered  with 
maintenance  of  the  ozone  standard  in 
Franklin  County;  (2)  the  requested 
revision  for  the  15  vinyl  coating  lines  is 
disapproved  for  the  period  from  April  1, 
1982,  to  December  12, 1985,  and  from 
January  6, 1992,  on,  because  it  does  not 
meet  the  EPA’s  compliance  date 
extension  policy  and  monthly  averaging 
policy  for  nonattainment  areas;  and  (3) 
the  requested  revision  for  the  11  U- 
frame  vinyl  coating  lines  (the  SIP 
relaxation)  is  approved  for  the  period 
firom  April  1, 1982,  to  January  6, 1992, 
and  disapproved  from  January  6, 1992, 
on,  because  relaxation  from  the  SIP  in 
an  ozone  nonattainment  area  is 
prohibited  by  the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  friture 
request  for  revision  to  any  SEP.  The  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical,* 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
fix>m  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of  2 
years.  The  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SEP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  the  EPA’s 
request. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
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enterprises,  and  govenunent  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SEPs  on  such  grounds. 

Union  Electric  Co.  v.  EPA,  427  U.S.  246. 
256-66  (S.Ct  1976);  42  U.S.C  section 
7410(a)(2). 

This  disapproval  affects  only  one 
source.  Columbus  Coated  Fabrics. 
Therefore  it  does  not  have  a  si^ificant 
impact  on  a  substantial  numbw  of  small 
entities.  Furthermore,  as  explained  in 
this  notice,  the  request  does  not  meet 
the  requirements  of  the  CAA  and  EPA 
cannot  approve  the  request.  Therefore. 
EPA  has  no  option  but  to  disapprove  the 
submittal. 

The  EPA's  disapproval  of  the  State 
request  under  section  110  and 
subcfaapter  I,  part  D  of  the  CAA  does  not 
afifect  any  existing  requirements 
applicable  to  small  entities.  Any  pre¬ 
existing  Federal  requiremoits  remain  in 
place  after  this  cUsapprovaL  Federal 
disapproval  of  the  ^te  submittal  does 
not  affect  its  State-enforceability. 
Moreover.  EPA ’s  disapproval  of  the 
submittal  does  not  impose  any  new 
Federal  requirements.  Therefore.  EPA 
certifies  that  this  disapproval  actimt 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  does  not  remove  existing 
requiiwnents  nor  does  it  impose  any 
new  Federal  requirements. 

Under  section  307(bKl)  of  the  Clean 
Air  Act,  petiticms  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  fcH*  the 
appropriate  circuit  by  (Insert  date  60 
days  ^m  publication].  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proce^ngs  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


The  Agency  has  reviewed  this  request 
for  revision  of  the  foderally-approv^ 

State  Implementation  Plan  for 
conformance  with  the  provisions  of 
Clean  Air  Act  Amendments  of  1990 
enacted  on  November  15, 1990.  The 
Agency  has  determined  that  a  portion  of 
this  action  does  not  conform  with  the 
statute  as  amended  and  must  be 
disapproved.  The  Agency  has  examined 
the  issue  of  whether  this  action  should 
be  reviewed  only  under  the  provisions 
of  the  law  as  it  existed  on  the  date  of 
submittal  to  the  Agency  (i.e.,  prior  to 
November  15. 1990)  and  has  determined 
that  the  Agency  must  apply  the  new  law 
to  this  revision. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference.  Ozone, 
Volatile  organic  compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Ohio  was  approved  by  the  Director  of  the 
Federal  Reghder  on  July  1, 1982. 

Dated:  September  22, 1993. 

David  A.  Ullrich, 

Acting  Regional  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  am^ded  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U3.C  7401-7671q. 

Subpart  KK — Ohio 

2.  Section  52.1670  is  amended  by 
adding  paragraph  (c)(94)  as  follows: 

S  52.1870  WontHication  of  piaii. 

***** 

(c)*  ‘  * 

(94)  On  June  24, 1985,  the  Ohio 
Environmental  Protection  Agency 
submitted  revisions  to  its  ozone  control 
State  Implementation  Plan  whirii  would 
establish  a  volatile  organic  compounds 
(VOC)  bubble  and  alternative  VOC 
reasonably  available  control  technology 
for  vinyl  and  U-frame  vinyl  coating 
lines  at  Columbus  Coated  Fabrics  in 
Franklin  County,  Ohio. 

(i)  incorporation  by  reference. 

(A)  Condition  Number  6  (which 
references  special  Tenns  and  Conditions 
Numbers  1  through  7)  within  each  of  15 
State  of  Ohio  Environmental  Protection 
Agency  Permits  and  Variances  to 
Operate  an  Air  Contaminant  Source. 
Application  Numbers  0125040031  KOOl 
through  0125040031  K015  for  Coliunbus 
Coated  Fabrics.  The  date  of  issuance  is 
November  2, 1983.  These  pranits  and 


variances  are  approved  for  the  period 
12/12/85  to  1/6/92. 

(B)  Condition  Number  8  (which 
references  special  Terms  and  Conditions 
Numbers  1  through  4)  within  each  of  11 
State  of  Ohio  Environmental  Protection 
Agency  Variances  to  Operate  an  Air 
Contaminant  Souroe,  Application 
Numbers  0125040031  K016  through 
0125040031  K026  for  Columbus  Coated 
Fabrics.  The  date  of  issuance  is 
November  2. 1963.  These  variances  are 
approved  for  die  period  4/1/62  to  1/6/ 
92. 

(Q  State  of  Ohio  Environmental 
Protection  Agency  Orders  to  Modify 
Variances  to  Operate  modifying  Special 
Condition  Number  1  of  Ohio 
Environmental  Protection  Agency 
Variances  to  Operate  an  Air 
Contaminant  Source,  Application 
Numbers  0125040031  K016  through 
0125040031  K026  for  Columbus  Coated 
Fabrics.  The  date  of  issuance  is  May  21, 
1985.  These  orders  are  approved  for  the 
period  4/1/82  to  1/6/92. 

(FR  Doc  93-26018  Filed  10-21-93;  8:45  am] 
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40  CFR  Part  52 
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Approval  and  Promulgation  of 
Implementation  Plans  Kentucky: 
Approval  of  Revisions  to  the  Jefferson 
County  Portion  of  the  State 
Implementation  Plan  Regulating 
Volatile  Organic  Compounds 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  On  February  12, 1992,  the 
CommonwealUi  of  Kentucky,  through 
the  Natural  Resources  and 
Environmental  Protection  Cabinet, 
submitted  revisions  to  its  State 
Implementation  Plan  (SIP).  The 
submittal  included  revisions  to 
Appendix  N  of  the  Kentucky  SIP, 
relating  to  the  control  of  Volatile 
Orgemic  Compounds  (VOCs)  in  Jefferson 
County.  The  revisions  corrected  most  of  • 
the  deficiencies  between  EPA’s 
requirements  and  the  Commonwealth’s 
SIP  or  pending  SIP  submittal.  These 
deficiencies  were  identified  in  the 
November  9, 1987,  letter  from  Winston 
A.  Smith,  Director  of  Air,  Pesticides  & 
Toxics  Management  Division,  to  Robert 
T.  OfTutt,  Secretary-Trea.surer,  Jefferson 
County  Air  Pollution  Control  District 
Subseqtiently,  the  SIP  call  letter  for 
ozone  from  Greer  C.  Tidwell,  the  EPA 
Regional  Administrator,  to  Governor 
Wallace  G.  Wilkinson  on  May  26, 1986, 
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required  the  Commonwealth  to  correct 
these  deficiencies. 

EFFECTIVE  DATE:  This  action  will  be 
effective  December  20, 1993.  Unless 
notice  is  received  by  November  22, 1993 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  material 
submitted  by  the  Commonwealth  of 
Kentucky  may  be  examined  during 
normal  business  hours  at  the  following 
locations: 

Environmental  Protection  Agency,  Attn:  Jerry 
Kurtzweg.  ANR  443,  401  M  .Street,  SW., 
Washington,  DC  20460. 

Region  IV  Air  Programs  Branch, 
Environmental  Protection  Agency,  345 
Courtland  Street.  Atlanta,  Georgia  30365. 
Division  for  Air  Quality,  Department  for 
Environmental  Protection,  Natural 
Resources  and  Environmental  Protection 
Cabinet,  316  St.  Clair  Mall,  Frankfort, 
Kentucky  40601. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Southwick  of  the  EPA  Region  IV 
Air  Programs  Branch  at  (404)  347-2864. 
SUPPLEMENTARY  INFORMATION:  On  March 
3, 1978  (43  FR  8962),  EPA  designated 
Jefferson  County,  Kentucky,  as 
nonattainment  for  ozone.  The 
Commonwealth  was  subsequently 
required  to  revise  its  ozone  SIP  for 
Jefferson  County.  Kentucky  officially 
submitted  Appendix  N,  the  portion  of 
the  SIP  for  Jefferson  County,  to  the  EPA 
on  June  6, 1979.  On  January  25, 1980, 
the  EPA  announced  final  approval  of 
the  Kentucky  ozone  SIP. 

The  approved  control  strategy  did  not 
result  in  attainment  of  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  by  December  31, 1987. 
Consequently,  Greer  C.  Tidwell,  Region 
IV  Regional  Administrator,  sent  a  letter 
to  Wallace  G.  Wilkinson,  Governor  of 
Kentucky,  on  May  26, 1988.  This  letter, 
pursuant  to  section  110(a)(2)(H)  of  the 
1977  Clean  Air  Act,  notified  Kentucky 
that  the  SIP  was  substantially 
inadequate  to  achieve  the  NAAQS  for 
ozone  in  Jefferson  County  and  called 
upon  the  Commonwealth  to  revise  the 
SIP.  The  Clean  Air  Act  (CAA)  was 
amended  on  November  15, 1990,  Public 
Law  101-549, 104  Stat.  2399,  codified  at 
42  U.S.C.  7401-7671q,  In  amended 
section  182(a)(2)(A),  Qingress 
statutorily  adopted  the  requirement  that 
ozone  nonattainment  areas  fix  their 
deficient  Reasonably  Available  Control 
Technology  (RACT)  rules  for  ozone. 
Areas  designated  nonattainment  before 
amendment  of  the  CAA  and  which 
retained  that  designation  and  were 
classified  as  marginal  or  above  as  of 
enactment  are  required  to  meet  the 


RACT  fix-ups  requirement.  Under 
section  182(a)(2)(A),  those  areas  were 
required  by  May  15, 1991,  to  correct 
RACT  regulations  as  required  under  pre¬ 
amendment  guidance.'  The  SIP  call 
letters  interpreted  that  guidance  and 
indicated  corrections  necessary  for 
specific  nonattainment  areas.  The 
Jefferson  County  nonattainment  area  is 
classified  as  moderate.!  Therefore,  this 
area  is  subject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991,' 
deadline. 

Kentucky  failed  to  meet  the  May  15, 
1991,  deadline  date  and  EPA  notified 
the  Commonwealth  on  June  25, 1991, 
that  a  finding  of  failure  to  submit  had 
been  made.  This  finding  of  failure  to 
submit  was  published  (56  FR  54554) 
October  22, 1991.  The  finding  triggered 
the  18-month  time  clock  for  mandatory 
application  of  sanctions  under  section 
179(a),  the  Administrator’s  discretionary 
authority  to  impose  sanctions  under 
section  llO(m),  and  the  2-year  time 
clock  for  promulgation  of  Federal  VOC 
regulations  for  these  areas  as  required 
by  section  110(c)(1).  The  18-month 
period  prior  to  application  of  mandatory 
sanctions  ended  on  April  22, 1993. 

The  Commonwealth  submitted  SIP 
revisions  to  EPA  on  February  12, 1992, 
meeting  most  of  the  RACT  fix-up 
requirements.  Based  on  the  following 
analysis,  EPA  is  approving  these 
submitted  revisions  to  Appendix  N  of 
the  Kentucky  SIP.  On  March  4, 1993, 
Kentucky  submitted  SIP  revisions 
which  addressed  the  remaining  RACT 
fix-up  deficiencies  other  than  emissions 
trading.  This  submittal  stopped  the  18- 
month  sanctions  clock  and  the  revisions 
will  be  addressed  under  a  separate  . 
Federal  Register  notice. 

"Coating  Line" — The  definition  has 
been  revised  to  clarify  that  coating  lines 
without  an  oven  and/or  flashoff  area  are 
included.  Additionally,  definition  2.4.7 
viii  and  2.4.7  ix  have  been  removed 
because  a  compliance  section  has  been 
added  within  regulations  that  contained 
this  definition.  This  definition  has  been 
revised  within  the  following 
regulations: 


■  Among  other  things,  the  pre-amendment 
guidance  consists  of  the  VOC  RACT  [tortions  of  the 
Post-87  policy,  52  FR  45044  (Nov.  24, 1987):  the 
Bluebook,  "Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies  and  Deviations, 
Clarification  to  Appendix  D  of  November  24, 1987 
Federal  Register  Notice"  (of  which  notice  of 
availability  was  published  in  the  Federal  Register 
on  May  25, 1988):  and  the  existing  Control 
Technology  Guidelines  (CTGs). 

3  Jefferson  County  retained  its  designation  of 
nonattainment  and  was  classified  by  operation  of 
law  pursuant  to  sections  107(d)  and  181(a)  upon 
enactment  of  the  Amendments.  56  FR  56694 
(November  6. 1991). 


6.16  Standard  of  Performance  for 
Existing  Large  Appliance  Surface 
Coating  Operations; 

6.19  Standard  of  Performance  for 
Existing  Metal  Furniture  Surface 
Coating  Operations; 

6.30  Standard  of  Performance  for 
Existing  Factory  Surface  Coating 
Operations  of  Flat  Wood  Paneling; 

6.31  Standard  of  Performance  for 
Existing  Miscellaneous  Metal  Parts 
and  Pr^ucts  Surface  Coating 
Opierations; 

6.35  Standard  of  Performance  for 
Existing  Fabric,  Vinyl  and  Paper 
Surface  Coating  Operations; 

7.16  Standard  of  Performance  for  New 
Large  Appliance  Surface  Coating 
Operations; 

7.19  Standard  of  Performance  for  New 
Metal  Furniture  Surface  Coating 
Operations; 

7.52  Standard  of  Performance  for  New 
Fabric,  Vinyl  and  Paper  Surface 
Coating  Operations; 

7.58  Standard  of  Performance  for  New 
Factory  Surface  Coating  Operations 
of  Flat  Wood  Paneling; 

7.59  Standard  of  Performance  for  New 
Miscellaneous  Metal  Parts  and 
Products  Surface  Coating 
Operations. 

"True  Vapor  Pressure" — The  revised 
definition  specifies  true  vapor  pressure 
to  be  determined  in  accordance  with  the 
method  described  in  the  American 
Petroleum  Institute  Bulletin  2517, 
"Evaporation  Loss  from  Floating  Roof 
Tanks,”  Second  Edition,  February  1990. 
This  definition  has  been  revised  within 
the  following  regulations; 

6.13  Standard  of  Performance  for 

Existing  Storage  Vessels  for  Volatile 
Organic  Compounds; 

7.12  Standards  of  Performance  for 
New  Storage  Vessels  for  Volatile 
Organic  Compounds. 

Applicability — The  applicability 
requirements  have  been  revised  to  state. 
“Any  source  that  is  ever  subject  to  the 
provisions  of  this  regulation  will  always 
be  subject  to  these  provisions,  unless 
the  source  changes  its  process  to  one  not 
covered  by  this  regulation.”  The 
revision  of  Section  1.0  Applicability, 
has  been  incorporated  within  the 
following  regulations: 

6.13,  6.16,  6.19,  6.30,  6.31,  6.35,  7.12, 
7.16,  7.19,  7.52,  7.58,  7.59; 

6.12  Standard  of  Performance  for 
Existing  Asphalt  Paving  Operations; 

6.18  Standards  of  Performance  for 
Existing  Solvent  Metal  Cleaning 
Equipment; 

6.23  Standard  of  Performance  for 
Existing  Dry  Cleaning  Facilities; 
6.29  Standard  of  Performance  for 
Existing  Graphic  Arts  Facilities 
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Using  Rotogravure  and 
Flexography; 

6.33  Standard  of  Performance  for 
Existing  Synthesized 
Pharmaceutical  Product 
Manufacturing  Operations; 

6.34  Standard  of  Performance  for 
Existing  Pneumatic  Rubber  Tire 
Manufacturing  Plants; 

7.11  Standard  of  Performance  for  New 
Asphalt  Paving  Operations; 

7.18  ^andards  of  Performance  for 
New  Solvent  Metal  Cleaning 
Equipment; 

7.23  Standard  of  Performance  for  New 
Perchloroethylene  Dry  Cleaning 
Facilities; 

7.57  Standard  of  Performance  for  New 
Graphic  Arts  Facilities  Using 
Rotogravure  and  Flexography; 

7 .60  Standard  of  Performance  for  New 
Synthesized  Pharmaceutical 
Product  Manufacturing  Operations; 

7.61  Standard  of  Performance  for  New 
Pneumatic  Rubber  Tire 
Manufacturing  Plants. 

CompHance—The  compliance  section 
for  the  following  regulations  has  been 
revised  to  state  that  EPA  Reference 
Method  24  shall  be  the  method  for 
determining  the  amount  of  VOCs  in 
coatings: 

6.16, 6.19, 6.30. 6.31. 6.35,  7.16.  7.19. 
7.52.  7.58.  7.59. 

The  compliance  section  for  the 
following  regulations  has  been  revised 
to  state  that  the  VOC  content  and 
density  of  rotogravure  publication  inks 
shall  determined  by  EPA  Reference 
Method  24A; 

,6.29.  6.30.  7.57. 

The  compliance  section  for  the 
following  regulations  has  been  revised 
to  state  that  control  system  capture 
efficiency  shall  be  measured  according 
to  methods  specified  in  Regulation  1.05. 
Section  2: 

6.16. 6.19. 6.29.  6.31. 6.35.  7.16.  7.19. 
7.52.  7.57,  7.59. 

The  compliance  section  for  the 
following  r^ulations  has  been  revised 
to  state  that  the  following  methods  of 
analysis  have  been  deleter  (i)  ASTM  D 
1644-75  Method  A.  (ii)  ASTM  D  1465- 
60(74).  (iii)  ASTM  D  2369-73.  and  (iv) 
Federal  Standard  141  a.  Method  4082.1. 
This  revision  of  Section  4.0  Compliance, 
has  been  incorporated  within  the 
following  regulations:  6.16. 6.19. 6.29. 
6.30. 6.31. 6.35. 

Exemptions — ^The  calculation  to 
compute  the  Daily- Weighted  Average 
VOC  Content  was  added  to  the 
exemption  section.  Also,  language  was 
added  stating  that  no  surface  coating 
line  shall  operate  when  the  Daily- 
Weighted  Average  VOC  Content  exceeds 


emission  limits.  These  charrges  are  in 
the  following  regulations: 

6.16. 6.19.  6.30. 6.31. 6.35. 7.16. 7.19. 

7.52.  7.58.  7.59. 

Recordkeeping  Requirements — This 
new  section  details  all  recordkeeping 
required  to  document  compliance. 
Subsequent  sections  within  regulations 
containing  a  Recordkeeping  Section 
have  been  renumbered.  The  following 
Regulations  have  added  a 
Recordkeeping  Section; 

6.12.  6.16.  6.29.  6.30.  6.31.  6.35.  7.11. 

7.19.  7.52.  7.57. 7.58.  7.59. 
Compliance  Time  Table — ^Section  6.0 
has  been  eliminated  because  the  tinal 
compliance  date  for  all  existing  sources 
has  passed.  Language  has  been  added  to 
the  applicability  section  to  identify 
affected  facilities.  Subsequent  sections 
within  regulations  eliminating  this 
section  have  been  renumbered.  The 
following  regulations  have  eliminated 
6.0  Compliance  Time  Table: 

6.13. 6.16.  6.18.  6.19. 6.29,  6.30. 6.31. 

6.33.  6.34.  6.35; 

6.32  Standard  of  Performance  for 

Leaks  from  Existing  Petroleum 

Refinery  Equipment. 

Deviations — ^This  section  was  stnuJc. 
Deviations  ht>m  the  regulations  due  to 
economic  or  technological 
circumstances  are  no  longer 
permissible.  The  following  regulations 
have  eliminated  the  aforementioned 
section; 

6.33.6.34. 6.35. 

Regulation  1.02  Definitions — ^The 
definition  of  "organic  compound”  has 
been  added  and  the  definitions  of 
"outside  air.”  "lowest  achievable 
emisskm  rate.”  and  "volatile  organic 
compound”  have  been  updated.  The 
definition  of  "volatile  organic 
compound"  was  updated  to  exclude  a 
list  of  compounds  which  the 
Administrator  has  determined  do  not 
participate  in  atmospheric 
photochemical  reactions. 

Regulation  1.08  Administrative 
Procedures 

Section  1.0  Public  Hearings — 
Subsections  1.1.1  and  1.1.3  were 
amended  to  require  a  public  hearing 
before  adoption  of  any  order  for  any 
source  or  person,  and  before  adoption  of 
a  new  regulation  of  the  District. 

Section  2.0  Compliance  Plans  and 
Schedules — Subsection  2.2.7  adds  a 
requirement  that  all  compliance  plans 
and/or  schedules  inconsistent  with  miy 
provision  of  the  Kentudky  SIP  for  the 
attainment  and  maintenance  of  NAAQS 
must  be  approved  by  the  EPA  as  a 
revision  to  the  SIP.  Subsection  2.3 
details  additional  agents  required  to 


sign  applications  for  compliance 
schedules.  Subsection  2.5  was  revised  to 
add  "in  its  judgement”  for  clarification 
purposes. 

Section  3.0  Procedures  at  Public 
Hearings — Subsection  3.6  now  states 
that  the  board  no  longer  has  to  act  on 
a  matter  from  a  public  hearing  during 
the  next  scheduled  board  meeting. 

Section  4.0  Variance  Procedures — 
Subsection  4.6  was  revised  to  state  that 
variances  final  for  Kentucky  purposes 
must  be  approved  by  the  EPA  to  be 
considered  federally  approved  and 
enforceable. 

Section  8.0  Appeals  to  the  Board — 
Subsection  8.1  was  revised  to  change 
"appeal”  to  “written  appeal." 

Suteection  8.4  was  revised  to  update 
proceedings  for  an  evidentiary  hearing. 

Regulation  6.13  Standard  of 
Performance  for  Existing  Storage 
Vessels  for  Volatile  Compounds 

Section  1.0  Applicability — ^This 
regulation  now  applies  to  all  affected 
facilities  in  existence  or  having  a 
construction  permit  prior  to  September 
1. 1976.  in  lieu  of  April  9. 1976. 

Section  5.0  Monitoring  of 
Operations — Procedures  to  measure  and 
.inspect  secondary  seal  gap.  and  record 
the  types  and  true  pressures  of  volatile 
petroleum  liquids  stored  have  been 
added  to  the  section. 

Regulation  6.16  Standard  of 
Performance  for  Existing  Large 
Appliance  Surface  Coating  Operations 

Section  5.0  Exemptions — ^The 
regulation  has  been  updated  to  state  that 
exempt  solvents  are  excluded  when 
determining  VOC  content.  Subsection 
5.2  was  revised  to  strike  the  arithmetic 
average  method  to  determine 
exemptions  from  this  regulation. 

Regulation  6.18  Standards  of 
P^ormance  for  Existing  Solvent  Metal 
Cleaning  Equipment 

Section  2.0  Definitions — ^The 
definition  of  "Freeboard  height”  has 
been  updated  to  include  vapor 
conveyorized  degreasers  and  cold 
conveyorized  degreasers. 

Section  5.0  Open  Top  Vapor 
Degreasers — Subsections  5.1.3. 1  and 

5.1. 3.3  were  revised  to  further  clarify  a 
rule  and  to  correct  a  spelling  error. 

Regulation  6.23  Standard  of 
Performance  for  Existing  Dry  Cleaning 
Facilities 

Section  4.0  Compliance — Subsection 

4.3  was  revised  to  state  that  all  of  the 
EPA  Guideline  Series  document. 
Measurement  of  Volatile  Organic 
Compounds.  EPA-2-780-041.  is  to  be 
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used  to  determine  the  amount  of  solvent 
in  niter  and  distillation  wastes. 

Regulation  6.29  Standard  of 
Performance  for  Existing  Graphic  Arts 
Facilities  Using  Rotogravure  and 
Flexography 

Section  2.0  Definitions — ^The 
definition  of  “Printing  line”  was  revised 
to  clarify  that  it  is  not  necessary  to  have 
an  oven  or  flashoff  area  in  order  to  be 
included  in  this  definition. 

Section  5.0  Exemption — ^This 
section  was  revised  to  exempt  inks  that 
meet  an  emission  limit  of  0.5  lb  V(X7 
lb  solids. 

Section  6.0  Deviation — ^The  section 
was  revised  to  state  that  deviations  from 
standards  and  limitations  now  require 
federal  approval  pursuant  to  Regulation 
1.08,  Section  4.0. 

Regulation  6.30  Standard  of 
Performance  for  Existing  Factory 
Surface  Coating  Operations  of  Flat 
Wood  Paneling 

Section  5.0  Exemptions — ^The  VCXI 
limits  in  subsections  5. 1-5.3  were 
revised  so  that  conversions  fix)m  metric 
units  to  English  units  would  be  more 
consistent. 

Regulation  6.31  Standard  of 
Performance  for  Existing  Miscellaneous 
Metal  Parts  and  Products  Surface 
Coating  Operations 

Section  2.0  Definitions — Definition 

2.2  was  revised  to  change  “Air  or  forced 
air-dried  items”  to  “Air-dried  coatings” 
with  an  updated  definition  for  the  latter. 
The  definition  2.4  “Clear  coat”  was 
added.  Definition  2.7  “Heat  sensitive 
material”  was  revised  to  mean  materials 
that  cannot  be  exposed  to  temperatxires 
greater  than  93  degrees  C,  200  degrees 
F  in  lieu  of  82  degrees  C,  180  degrees 
F.  Definition  2.8.7  was  revised  to 
include  any  industrial  category  which 
coats  metal  parts  or  products  under 
Standard  Industrial  Classification  Code 
of  Major  Group  33,  35,  36,  37, 38,  and 
39. 

Section  5.0  Exemptions — ^The 
section  was  revised  to  exclude  exempt 
solvents  when  tabulating  VOC  content. 

Regulation  6.32  Standard  of 
Performance  for  Leaks  From  Existing 
Petroleum  Refinery  Equipment 

Section  2.0  Definitions — ^Definitions 
2.4  “Gas  service”  and  2.6  “Liquid 
service”  have  been  revised  and  are  now 
defined  as  “equipment  that  processes, 
transfers,  or  contains  a  volatile  organic 
compound  or  mixture  of  volatile  organic 
compounds  in  the  gaseous  (liquid  in  the 
case  of  definition  2.6^  phase.” 


Regulation  6.33  Standard  of 
Performance  for  Existing  Synthesized 
Pharmaceutical  Product  Manufacturing 
Operations 

Section  2.0  Definitions — ^Definition 

2.1  “Affected  facility,”  was  revised  to 
include  all  sources  of  V(X)  at  any 
pharmaceutical  manufacturing  facility 
as  determined  by  the  Control 
Technology  Guideline  (CTG)  of 
Pharmaceutical  Manufacture.  Definition 

2.2  “Production  equipment  exhaust 
system,”  was  added  and  it  is  defined  as 
a  device  that  collects  and  directs  out  of 
the  work  area  VOC  fugitive  emissions. 
Definition  2.3  “Reactor,”  was  added  and 
is  defined  as  a  vat  or  vessel,  which  may 
be  jacketed  to  permit  temperature 
control,  designed  to  contain  chemical 
reactions.  Definition  2.4  “Separation 
operation,”  was  added  and  is  defined  as 
a  process  that  separates  a  mixture  of 
compormds  and  solvents  into  two  or 
more  components.  Definition  2.5 
“Synthesized  pharmaceutical 
manufacturing”  was  added  and  is 
defined  as  manufacture  of 
phannaceutical  products  and 
intermediates  by  chemical  syntlieses. 
The  definitions  “Extraction”, 
“Fermentation”,  and  “Formulation  and 
packaging”  were  eliminated. 

Regulation  6.34  Standard  of 
Performance  for  Existing  Pneumatic 
Rubber  Tire  Manufacturing  Plants 

Section  2.0  Definitions — ^Definition 

2.2  “Bead  dipping.”  was  added  and  is 
defined  as  the  dipping  of  an  assembled 
tire  bead  into  a  solvent  based  cement. 
Definition  2.3  “Green  tire,”  was  added 
and  means  an  assembled,  uncured  tire. 
Definition  2.4  “Green  tire  spraying”  was 
added  and  is  defined  as  a  treatment  to 
the  inside  and/or  the  outside  of  a  green 
tire  to  facilitate  the  curing  process. 
Definition  2.5  “Manufacture  of 
pneumatic  rubber  tires,”  was  changed  to 
“Pneumatic  rubber  tire  manufacture” 
and  retains  a  similar  definition. 
Definition  2.6  “Tread  end  cementing,” 
was  added  and  is  defined  as  the 
application  of  a  solvent-based  cement  to 
one  or  both  ends  of  the  tread  or 
combined  tread-sidewalls  component. 
Definition  2.7  “Undertread  cementing” 
was  added  and  is  defined  as  the 
application  of  a  solvent-based  cement  to 
a  continuous  strip  of  thread  or 
combined  tread/sidewall  component. 
The  definition  “Pneumatic  rubber  tire” 
was  eliminated. 

Section  3.0  Standard  for  Volatile 
Organic  Compoimds — ^New  emission 
standards  have  been  added  for 
Undertread  Cementing,  Tread  End 
Cementing,  Bead  Dipping,  and  Green 


Tire  Spraying.  The  emission  standards 
are  consistent  with  the  federal  CTG. 

Regulation  6.35  Standard  of 
Performance  for  Existing  Fabric,  Vinyl 
and  Paper  Surface  Coating  Operations 

Section  2.0  Definitions — ^The 
definition  of  “Vinyl  coating”  has  been 
revised  to  state  that  vinyl  coating  does 
not  include  the  application  of  vinyl 
plastisol. 

Section  5.0  Exemptions — Subsection^ 
5.1  and  5.2  have  been  revised  to  state 
that  exempt  solvents  are  no  longer 
included  when  determining  VOC 
compound  content. 

7.11  Standard  of  Performance  for  New 
Asphalt  Paving  Operations 

Section  7.0  Additional  Applicable 
Regulation(s) — ^This  section  was  added 
to  state  that  any  source  subject  to  this 
regulation  will  also  be  subj^  to  the 
provisions  of  40  CFR  part  60  subpart  I, 
adopted  by  reference  in  District 
Regulation  7.02. 

7.12  Standard  of  Performance  for  New 
Storage  Vessels  for  Volatile  Organic 
Compounds 

Section  5.0  Monitoring  of 
Operations — Subsections  5.3  and  5.4 
'detail  additional  records  required  to  be 
maintained. 

Section  8.0  Additional  Applicable 
Regulation(s) — ^This  section  was  added 
to  state  that  any  source  subject  to  this 
regulation  will  also  be  subject  to 
provisions  of  40  CFR  part  60,  subpart  K, 
adopted  by  reference  in  District 
Regulation  7.02. 

7.16  Standard  of  Performance  for  New 
Large  Appliance  Surface  Coating 
Operations 

Section  7.0  Additional  Applicable 
Regulation(s) — ^This  section  was  added 
to  state  that  any  source  subject  to  this 
regulation  will  also  be  subj^  to  all  the 
provisions  of  40  CFR  part  60,  subpart 
SS,  adopted  by  reference  in  District 
Regulation  7.02. 

7.18  Standards  of  Performance  for 
New  Solvent  Metal  Cleaning  Equipment 

Section  2.0  Definitions  2.4 — ^The 
definition  of  “Freeboard  height”  has 
been  revised  to  include  vapor 
conveyorized  degreasers  and  cold 
conveyorized  degreasers. 

7.19  Standard  of  Performance  for  New 
Metal  Furniture  Surface  Coating 
Operations 

Section  7.0  Additional  Applicable 
Regulation(s) — ^This  section  was  added 
to  state  that  any  source  subject  to  this 
regulation  will  also  be  subj^  to  all  of 
the  provisions  of  40  CFR  part  60, 
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subpait  EE.  adopted  by  reference  in 
District  Regulation  7.02. 

7.52  Standard  of  Performance  for  New 
Fabric,  Vinyl  and  Paper  Surface  (Joating 
Operations 

Section  2.0  DeHnitions — ^The 
definition  of  “Vinyl  coating”  has  been 
revised  to  state  that  vinyl  coating  does 
not  include  the  application  of  vinyl 
plastisol. 

Section  4.0  Compliance — Subsection 
4.1  has  been  revised  to  require  a  new 
affected  facility  to  comply  with 
requirements  on  start-up. 

7.56  Standard  of  Performance  for 
Leaks  From  New  Petroleum  Refinery 
Equipment 

Section  2.0  Definitions — ^The 
definition  of  “Gas  service”  has  been 
added  and  it  is  defined  as  equipment 
that  contains  a  VOC  in  the  gaseous 
phase. 

Section  7.0  Additional  Regulations — 
This  section  was  added  to  state  that  any 
source  subject  to  this  regulation  will 
also  be  subject  to  all  of  the  provisions 
of  40  CFR  p>art  60.  subpart  GG,  adopted 
by  reference  on  District  Regulation  7.02. 

7.57  Standard  of  Performance  for  New 
Graphic  Arts  Facilities  Using 
Rotogravure  and  Flexography 

Section  2.0  Definitions — ^The 
definition  of  “Printing  line”  has  been 
revised  to  state  that  it  is  not  necessary 
to  have  an  oven  or  flashoff  area  in  order 
to  be  included  in  this  definition. 

Section  5.0  Exemption — Subsection 
5.2 — ^This  section  was  added  to  exempt 
inks  which  meet  an  emission  limit  of 
0.5  lb  VOC/lb  solids. 

Section  6.0  Deviations — ^This  section 
was  revised  to  state  that  deviations  will 
require  federal  approval  in  a  maimer 
pursuant  to  Regulation  1.08,  section  4.0. 

Section  8.0  Additional  Applicable 
Regulations(s) — ^This  section  was  added 
to  state  that  any  source  subject  to  this 
regulation  will  also  be  subj^  to  all  of 
the  provisions  of  40  CFR  part  60. 

Subpart  QQ,  adopted  by  reference  in 
District  Regulation  7.02. 

7.59  Standard  of  Performance  for  New 
Miscellaneous  Metal  Parts  and  Products 
Surface  Coating  Operations 

Section  2.0  Definitions — ^The 
definitions  of  “Air-Dried  coatings”  and 
“Clear  coat”  have  been  added,  i^e 
definition  of  “Miscellaneous  metal  parts 
and  products"  has  been  revised  to 
include  any  metal  parts  or  products 
under  the  SIC  codes  33, 34,  35. 36,  37, 
38.  and  39. 

Section  5.0  Exemptions — Subsections 
5.1.1, 5.1.2,  and  5.1.4  were  revised  to 


exclude  exempt  solvents  when 
tabulating  VOC  content. 

7.60  Standard  of  Performance  for  New 
Synthesized  Pharmaceutical 
Manufacturing  Operations 

Section  2.0  Definitions — Definition 
2.1  “Affected  facility”  was  revised  to 
include  all  sources  of  VOC  at  any 
pharmaceutical  manufacturing  facility 
as  determined  by  Appendix  B  of  the 
CTG  of  Pharmaceutical  Manufacture. 
Definition  2.2  “Production  equipment 
exhaust  system”  was  added  and  is 
defined  as  a  device  for  collecting  and 
directing  out  of  the  work  area  VOC 
fugitive  emissions.  Definition  2.3 
“Reactor”  was  added  and  is  defined  as 
a  vat  or  vessel,  which  may  be  jacketed 
to  permit  temperature  control,  designed 
to  contain  chemical  reactions. 

Definition  2.4  “Synthesized 
pharmaceutical  manufacturing”  was 
added  and  is  defined  as  a  process  that 
separates  a  mixture  of  compounds  and 
solvents  into  two  or  more  components. 
Definition  2.5  “Synthesized 
pharmaceutical  manufacturing”  means 
manufacture  of  pharmaceutical  products 
and  intermediates  by  chemical 
syntheses.  The  definitions  of 
“Extraction”,  “Fermentation”,  and 
“Formulation  and  packaging”  were 
eliminated. 

7.61  Standard  of  Performance  for  New 
Pneumatic  Rubber  Tire  Manufacturing 
Plants 

Section  2.0  Definitions — ^Definition 
2.2  “Bead  dipping”  was  added  and  is 
defined  as  the  dipping  of  an  assembled 
tire  bead  into  a  solvent  based  cement. 
Definition  2.3  “Green  tire”  was  added 
and  means  an  assembled,  uncured  tire. 
Definition  2.4  “Green  tire  spraying”  was 
added  and  is  defined  as  a  t^tment  to 
the  inside  and/or  the  outside  of  a  green 
tire  to  facilitate  the  curing  process. 
Definition  2.5  “Manufacture  of 
pneumatic  rubber  tires”  was  changed  to 
“Pneumatic  rubber  tire  manufacture” 
and  retains  the  same  definition. 
Definition  2.6  “Tread  end  cementing” 
was  added  and  is  defined  as  the 
application  of  a  solvent-based  cement  to 
one  or  both  ends  of  the  tread  or 
combined  tread-sidewalls  component. 
Definition  2.7  “Undertread  cementing” 
was  added  and  is  defined  as  the 
application  of  a  solvent-based  cement  to 
a  continuous  strip  of  tread  or  combined 
tread/sidewall  component.  The 
definition  “Pneumatic  rubber  tire”  was 
eliminated. 

3.0  Standard  for  Volatile  Organic 
Compounds — Emission  standards  have 
been  revised  for  Undertread  Cementing, 
Tread  End  Cementing,  Bead  Dipping, 
and  Green  Tire  Spraying.  The  revis^ 


standards  are  consistent  with  the  federal 
CTG. 

The  above  referenced  regulations  of 
the  Jefferson  County  portion  of  the 
Commonwealth  of  Kentucky  SIP  are 
being  approved.  The  revisions  to  the 
regulations  correct  most  of  the 
deficiencies  between  EPA‘s 
requirements  and  the  Commonwealth’s 
SIP.  These  deficiencies  were  identified 
in  the  November  9. 1987,  letter  ft-om 
Winston  A.  Smith,  Director  of  Air. 
Pesticides  &  Toxics  Management 
Division  to  Robert  T.  Offutt,  Secretary- 
Treasurer,  Jefferson  County  Air 
Pollution  Control  District. 

Subsequently,  the  SIP  call  letter  for 
ozone  from  Greer  C.  Tidwell,  the  EPA 
Regional  Administrator,  to  Governor 
Wallace  G.  Wilkinson  on  May  26, 1988, 
required  the  Commonwealth  to  correct 
these  deficiencies. 

On  March  4, 1993,  Kentucky 
submitted  revised  regulations  which 
addressed  the  remaining  RACT  fix-up 
deficiencies  other  than  emissions 
trading.  This  submittal  stopped  the  18- 
month  sanctions  clock  and  The 
revisions  will  be  addressed  under  a 
separate  Federal  Register  notice. 

Final  Action 

EPA  is  today  approving  the  above 
referenced  revision  to  the  Jefferson 
County  portion  of  the  Kentucky  SIP. 
These  revisions  are  consistent  with  EPA 
guidelines.  This  action  is  being  taken 
without  prior  proposal  because  the 
changes  are  noncontroversial  and  EPA 
anticipates  no  significant  comments  on 
them.  The  public  should  be  advised  that 
this  action  will  be  effective  on 
December  20, 1993.  However,  if  notice 
is  received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted. 
Public  Law  101-549, 104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q.  In  the 
amended  Act,  Congress  codified  the 
requirement  that  States  with  areas 
classified  as  marginal  or  above,  revise 
their  SIPs  for  these  classified  ozone 
nonattainment  areas  so  that  the  SIPs 
conform  with  EPA’s  pre-amendment 
guidance.3 


*  Among  other  things,  the  pre-amendment 
guidance  coiuists  of  the  Post-87  Policy,  52  FR 
45044  (Nov  24, 1987  the  Blue  Book.  “Issues 
Relating  to  VOC  Regulation  Cutpoints,  Deflciencies, 
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Section  182(aK2)(A)  established  a 
deadline  of  May  15, 1991,  for  submittal 
of  these  RACT  fix-ups. 

Under  section  307(b)(1)  of  the  Act, 
pen  dons  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  E)^ember  20, 1993.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
afiect  the  finality  of  this  rule  for 
purposes  of  judicial  review,  nor,  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2).) 

This  action  nas  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  ^ecutive  Order  12291  for  two 
years.  EPA  has  submitted  a  request  for 
a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  OMB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA’s  request. 
Nothing  in  this  action  shall  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  ffiture 
request  for  a  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
re^latory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604. 

Alternatively,  EPA  may  certify  that 
the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not  for  profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  less 
than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  al^dy  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  EPA 

and  Deviations.  Clarification  to  Appendix  D  of 
November  24. 1987  Federal  Register  Notice”  and 
the  existing  CTGa. 


certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPS  on  such  grovmds. 

Union  Electric  Co.  v.  U.S£.PA.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations. 
Incorporation  by  reference.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  August  26, 1993. 

Patrick  M  Tobin, 

Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C  7401-7671q. 

Subpart  S— Kentucky 

2.  Section  52.920  is  amended  by 
adding  paragraph  (c)  (68)  to  read  as 
follows: 

$  52.920  Identification  of  plan. 
***** 

(c)  *  *  * 

(68)  Revisions  to  the  Commonwealth 
of  Kentucky  State  Implementation  Plan 
(SIP)  concerning  Jefferson  County 
Volatile  Organic  Compoimds  were 
submitted  on  February  12, 1992  by  the 
Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  following 
Jefferson  County  Regulations  were 
effective  May  15, 1991. 

(1)  Regulation  1.02  Definitions:  (45), 
(61),  (62),  and  (91). 

(2)  Regulation  1.08  Administrative 
Procedures:  Subsections  1.1.1, 1.1.3, 
2.2.7,  2.3,  and  2.5,  Section  3.0  closing 
paragraph,  and  Subsections  4.6, 8.1  and 
8.4. 

(3)  Regulation  6.12  Standard  of 
Performance  for  Existing  Asphalt  Paving 
Operations:  Sections  1.0  and  5.0. 

(4)  Regulation  6.13  Standard  of 
Performance  for  Existing  Storage  Vessels 
for  Volatile  Orgsmic  Compoim^. 


(5)  Regulation  6.16  Standard  of 
Performance  for  Existing  Large 
Appliance  Surface  Coating  Operations. 

(6)  Regulation  6.18  Standards  of 
Performance  for  Existing  Solvent  Metal 
Cleaning  Equipment. 

(7)  Regulation  6.19  Standard  of 
Performance  for  Existing  Metal 
Furniture  Surface  Coating  Operations. 

(8)  Regulation  6.23  Standard  of 
Performance  for  Existing  Dry  Cleaning 
Facilities:  Section  1.0  and  Subsection 
4.3. 

(d)  Regulation  6.29  Standard  of 
Performance  for  Existing  Graphic  Arts 
Facilities  Using  Rotogravure  and 
Flexography. 

(10)  R^ulation  6.30  Standard  of 
Performance  for  Existing  Factory 
Surface  Coating  Operations  of  Flat 
Wood  Paneling. 

(11)  Regulation  6.31  Standard  of 
Performance  for  Existing  Miscellaneous 
Metal  Parts  and  Products  Surface 
Coating  Operations. 

(12)  Regulation  6.32  Standard  of 
Performance  for  Leaks  from  Existing 
Petroleum  Refinery  Equipment. 

(13)  Regulation  6.33  Standard  of 
Performance  for  Existing  Synthesized 
Pharmaceutical  Product  Manufacturing 
Operations. 

(14)  Regulation  6.34  Standard  of 
Performance  for  Existing  Pneumatic 
Rubber  Tire  Manufactiuing  Plants. 

(15)  Regulation  6.35  Standard  of 
Performance  f(»  Existing  Fabric,  Vinyl 
and  Paper  Surface  Coating  Operations. 

(16)  Regulation  7.11  Standard  of 
Performance  for  Now  Asphalt  Paving 
Operations:  Sections  1.0, 6.0,  and  7.0. 

(17)  Regulation  7.12  Standard  of 
Performance  for  New  Storage  Vessels  for 
Volatile  Organic  Compounds:  Section 
1.0,  Subsections  2.10, 5.3.2,  5.3.3,  and 
5.4,  and  Section  8.0. 

(16)  Regulation  7.16  Standard  of 
Performance  for  New  Large  Appliance 
Surface  Coating  Operations:  S^ion  1.0, 
Subsections  2.3, 4.2, 4.4,  5.3  and  5.4, 
and  Sections  6.0  and  7.0. 

(19)  Regulation  7.18  Standards  of 
Performance  for  New  Solvent  Metal 
Cleaning  Equipment:  Section  1.0  and 
Subsection  2.4. 

(20)  Regulation  7.19  Standard  of 
Performance  for  New  Metal  Furniture 
Surface  Coating  Operations:  Section  1.0, 
Subsections  2.3,  4.3, 4.5.1,  5.2,  and 
Sections  6.0  and  7.0. 

(21)  Regulation  7.23  Standard  of 
Performance  for  New  Perchloroethylene 
Dry  Cleaning  Facilities:  Section  1.0  and 
Subsection  4.5. 

(22)  Regulation  7.52  Standard  of 
Performance  for  New  Fabric,  Vinyl,  and 
Paper  Surface  Coating  Operations: 
Se^on  1.0,  Subsections  2.3, 2.12, 4.1, 
4.3, 4.5.1,  and  5.3,  and  Section  6.0. 
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{23)  Regulation  7.56  Standard  of 
Performance  for  Leaks  from  New 
Petroleum  Refinery  Equipment: 
Subsection  2.4  and  2.6,  and  Section  7.0. 

{24)  Regulation  7.57  Standard  of 
Performance  for  New  Graphic  Arts 
Facilities  Using  Rotogravure  and 
Flexography:  Section  1.0,  Subsections 

2.8. 4.2. 4.4.1,  and  5.2,  and  Sections  6.0, 
7.0,  and  8.0. 

(25)  Regulation  7.58  Standard  of 
Performance  for  New  Factory  Surface 
Coating  Operations  of  Flat  Wood 
Paneling:  Section  1.0,  Subsection  2.5, 

4.4.1,  and  5.4,  and  Section  6.0. 

(26)  Regulation  7.59  Standard  of 
Performance  for  New  Miscellaneous 
Metal  Parts  and  Products  Surface 
Coating  Operations:  Section  1.0, 
Subsections  2.2,  2.4,  2.5,  2.8.7, 4.3, 

4.5.1,  5.1.1, 5.1.2,  5.1.4,  5.2,  and  5.4, 
and  Sections  6.0  and  7.0. 

(27)  Regulation  7.60  Standard  of 
Performance  for  New  Synthesized 
Pharmaceutical  Product  Manufacturing 
Operations:  Section  1 J)  and  Section  2.0. 

(26)  Regulation  7.61  Standard  of 
Performance  for  New  Pneumatic  Rubber 
Tire  Manufacturing  Plants:  Section  1.0, 
Subsections  2.2,  2.3,  2.4,  2.5,  2.6,  and 
2.7,  and  Section  3.0. 

(ii)  Other  material. 

(A)  Letter  dated  February  12, 1992, 
from  the  Commonwealth  of  Kentucky 
Natural  Resoim:es  and  Environmental 
Protection  Cabinet. 

3.  Section  52.934  is  added  to  read  as 
follows: 

§  52.934  VOC  rule  deficiency  correction. 
Section  1.02, 1.08, 6.12,  6.13, 6.16, 

6.18,  6.19,  6.23,  6.29, 6.30,  6.31,  6.32, 
6.33,  6.34,  6.35,  7.11,  7.12,  7.16,  7.18, 

7.19,  7.23,  7.52,  7.56,  7.57,  7.58,  7.59, 
7.60  and  7.61  of  the  Jefferson  County 
portion  of  the  Commonwealth  of 
Kentucky  SIP  are  being  approved.  The 
Commonwealth  submitted  these 
regulations  to  EPA  for  approval  on 
February  12, 1992.  These  sections  were 
intended  to  correct  deficiencies  cited  in 
a  letter  calling  for  the  Commonwealth  to 
revise  its  SIP  for  ozone  from  Greer  C. 
Tidwell,  the  EPA  Regional 
Administrator,  to  Governor  Wallace  G. 
Wilkinson  on  May  26, 1988  and 
clarified  in  a  letter  firom  Winston  A. 
Smith,  Air,  Pesticides  &  Toxics 
Management  Division  Director,  to 
William  C.  Eddins,  Director  of  the 
Commonwealth  of  Kentucky  Division 
for  Air  Quality. 

(a)  Deficiencies  in  the  following 
regulations,  however,  have  not  bmn 
corrected: 

(1)  1.05  Compliance  with  Emission 
Standards  and  Maintenance 
Requirements; 


(2)  1.06  Source  Self-Monitoring  and 
Reporting: 

(3)  1.12  Emissions  Trading; 

(4) 6.17  Standard  of  Performance  for 
Existing  Automobile  and  (Light  Duty] 
Truck  Surface  Coating  Operations; 

(5)  6.36  Standard  of  Performance  for 
Existing  Metal  Parts  and  Products 
Surface  Coating  Operations  at  Auto 
and  Truck  Manufacturing  Plants;  and 

(6)  6.40  Standards  of  Performance  for 
Gasoline  Transfer  to  Motor  Vehicles 
(Stage  n  Vapor  Recovery  and  Control), 
(b)  The  above  deficiencies  must  be 

corrected  according  to  the  lettero 
mentioned  above,  the  proposed  post- 
1987  ozone  policy  (52  FR  45044),  and 
other  EPA  guideline  relating  to  ^e 
deficiencies  before  the  SIP  for  ozone  can 
be  fully  approved. 

[FR  Doc.  93-26020  Filed  10-21-93;  8:45  am] 
BILUNQ  CODE  6S60-S0-P 


NATIONAL  SCIENCE  FOUNDATION 

45  CFR  Parts  670, 671  and  672 

Conservation  of  Antarctic  Animals  and 
Plants;  Waste  Regulation; 

Enforcement  and  Hearing  Procedures 

AGENCY:  National  Science  Foundation 
(NSF). 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  that  were 
published  on  Thursday,  Jvme  29, 1993, 
(58  FR  34713).  The  regulations  govern 
waste  management  and  waste  disposal 
in  Antarctica. 

EFFECTIVE  DATE:  August  15, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Miriam  M.  Leder,  Office  of  the  General 
Counsel  at  202-357-9435. 
SUPPLEMENTARY  INFORMATION:  The  final 
regulations  are  being  technically  revised 
to  conform  to  Federal  Register 
requirements  and  to  correct  a 
numbering  error.  Accordingly,  the 
publication  on  Thursday,  June  29, 1993, 
of  final  regulations  that  were  the  subject 
of  FR  Doc  93-15113  (58  FR  34713),  is 
corrected  as  follows: 

Paragraph  1.  On  page  34718,  in  the 
third  column,  in  amendatory  instruction 
2,  line  4,  the  number  “672.22"  is 
corrected  to  read  “672.23”. 

Paragraph  2.  The  date  identified  on 
page  34713,  column  two,  as  the 
Efiective  Date  is  corrected  to  read 
“August  15, 1993",  although  the 
regulations  themselves  shall  not  apply 
to  nongovernmental  activities  until  after 
March  1, 1994,  and  the  provisions  of  45 
CFR  671.4  shall  not  apply  to 
governmental  activities  covered  by 


permit  applications  submitted  no  later 
than  August  15, 1993,  until  NSF  takes 
final  action  on  those  applications. 

Dated:  October  18, 1993. 

Anita  Eisenstadt, 

Acting  General  Counsel,  National  Science 
Foundation. 

(FR  Doc.  93-26022  Filed  10-21-93;  8:45  am] 
BIUJNQ  CODE  7SSS-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-166;  RM-8242] 

Radio  Broadcasting  Services; 

Rexburg,  Idaho  and  Afton,  Wyoming 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  251C1  for  Channel  251C3  at 
Rexburg,  Idaho,  and  modifies  the 
construction  permit  for  Station  KRXK- 
FM  to  specify  operation  on  Channel 
251C1;  it  also  substitutes  Channel  254A 
for  Channel  252A  at  Afton,  Wyoming, 
and  modifies  the  license  for  Station 
KRSV(FM)  to  specify  operation  on 
Channel  254A  at  the  request  of 
Communicast  Consultants,  Inc.  See  58 
FR  34555,  June  28, 1993.  Channel  251C1 
can  be  allotted  to  Rexburg  in 
compliance  with  the  Commission’s 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
32.2  kilometers  (20  miles)  south  of  the 
community.  Channel  254A  can  be 
allotted  to  Afton  at  the  authorized 
transmitter  site  of  Station  KRSV(FM). 
The  coordinates  for  Channel  251C1  at 
Rexburg  are  North  Latitude  43-32-34 
and  West  Longitude  111-53-07.  The 
coordinates  for  Channel  254A  at  Afton 
are  North  Latitude  42-51-02  and  West 
Longitude  110-58-46.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  November  22, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-166, 
adopted  September  29, 1993,  and 
released  October  8. 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  firom  the  Commission’s 
copy  contractors.  International 
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Transcription  Service,  Inc.,  (202)  857- 
3800, 1919  M  Street,  NW.,  Room  246,  or 
2100  M  Street.  NW.,  Suite  140, 
Washington,  DC  20037. 

List  of  Sub  jects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

173.202  [AmMuM] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Idaho,  is  amended  by 
removing  Channel  251C3  and  adding 
Channel  251C1  at  Rexburg. 

173.202  [AmandMi] 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wyoming,  is  amended 
by  removing  Channel  252A  and  adding 
Channel  254A  at  Afton. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Buies  Division,  Mass  Media  Bureau. 

(FR  Doc.  93-25965  Filed  10-21-93;  8:45  am] 
BIUJNO  CODE  SnS-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  538  and  552 
[APO  2800.12A  CHQE  48] 

Ganaral  Sarvicaa  Administration 
Acquisition  Regulation;  Multipla  Award 
Schedule  Contractors*  Submission  and 
Distribution  of  Authorized  GSA 
Schedule  Pricelists 

AGENCY:  Office  of  Acquisition  Policy. 
GSA. 

ACnON:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  amended  to  incorporate  the 
new  clause.  Submission  and 
Distribution  of  Authorized  GSA 
Schedule  Pricelists  and  Alternates.  The 
pricelist  is  similar  to  a  firm’s 
commercial  catalog,  and  serves  the  same 
hmction  as  a  marketing  tool,  but  it  is 
tailored  specifically  for  Federal  agency 
customers. 

An  on-line  electronic  data  base  has 
been  developed  for  the  MAS  program. 
The  data  baM  allows  electronic 
(computer)  access  to  MAS  contract 
information,  including  contractor 
pricelists,  for  agency  users.  The  new 
clause  continues  the  present 
requirement  for  contractor  submission 
and  distribution  of  paper  copies  of  the 


pricelists;  it  also  requires  submission  of 
the  authorized  GSA  Schedule  Pricelist 
on  an  electronic  media,  for  inclusion  on 
the  data  base. 

EFFECTIVE  DATE:  October  26. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Les  Davison,  Office  of  GSA  Acquisition 
Policy,  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 

A.  Public  Comments 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
November  16, 1992  (57  FR  54036). 

Public  comments  were  received  l^m 
the  Computer  and  Business  Equipment 
Manufactiuers  Association  (CBEMA) 
and  Information  Technology 
Association  of  America  (ITAA). 
Comments  received  were  fully 
considered  and  where  appropriate 
incorporated  in  the  final  rule. 

B.  Executive  Order  12291 

The  Director,  Office  of  Management 
and  Budget  (0MB),  by  memorandum 
dated  Dumber  14, 1984,  exempted 
certain  agency  procurement  regulations 
firam  Executive  Order  12291.  The 
exemption  applies  to  this  final  rule. 

C  Regulatory  Flexibility  Act 

The  rule  is  not  expected  to  have  an 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined 
under  the  Regulatory  Flexibility  Act. 

An  initial  regulatory  flexibility 
analysis  was  prepared  and  submitted  to 
the  Acting  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration. 
Copies  of  the  initial  regulatory 
flexibility  analysis  were  available  for 
public  comment.  No  comments  were 
received  on  the  impact  of  the  rule  on 
small  business.  The  final  regulatory 
flexibility  analysis  indicates  that  the 
rule  will  affect  contractors,  including 
small  businesses,  that  are  awarded 
contracts  under  GSA's  Multiple  Award 
Schedule  program.  Over  the  years, 
approximately  seventy  percent  of  MAS 
contractors  have  been  small  businesses. 
Based  on  the  number  of  MAS  contracts 
awarded  in  1991,  it  is  estimated  that 
2,300  small  businesses  will  be  impacted 
by  the  new  rule.  The  final  regulatory 
analysis  has  been  submitted  to  the  ^ief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Copies  of  the 
final  regulatory  analysis  are  available 
form  the  office  identified  above. 

D.  Paperwork  Reduction  Act 

The  "Submission  and  Distribution  of 
Authorized  GSA  Schedule  Pricelists" 
clause  contains  an  information 
collection  requirement  which  has  been 
approved  by  OMB  under  section 


3504(h)  of  the  Paperwork  Reduction  Act 
and  has  been  assigned  OMB  Control 
Number  3090-0258.  The  title  of  the 
information  collection  is.  "GSAR  538, 
Submission  and  Distribution  of 
Authorized  GSA  Schedule  Pricelists." 

The  GSAR  clause  provides  for 
submission  and  distribution  of  paper 
pricelists,  as  well  as  the  submission  of 
the  same  pricelist  on  an  electronic 
medium  to  the  contracting  officer. 
Contractors  also  distribute  pricelists  to 
Federal  agency  users  of  schedules 
consistent  with  the  standard 
commercial  practice  of  sending 
pricelists  to  potential  customers.  The 
authorized  GSA  schedule  pricelists  are 
used  by  Government  agencies  to 
evaluate  and  consider  particular  items 
for  acquisition,  and  to  place  and 
administer  orders.  The  estimated  annual 
burden  for  submission  and  distribution 
of  paper  pricelists  is  40  hours  per 
contractor  (130,000  total  hours). 
Twenty-five  percent  of  current  MAS 
contractors  are  estimated  to  already 
have  their  pricelists  on  an  electronic 
database.  For  those,  the  additional 
burden  of  submitting  an  electronic 
pricelist  is  estimated  at  2  hours.  For 
other  contractors,  the  estimated  burden 
to  submit  an  electronic  pricelist  is  20 
hours.  For  electronic  submission,  then, 
the  estimated  annual  burden  is  48,584 
hours. 

In  total,  the  estimated  additional 
annual  burden  for  paper  submission, 
paper  distribution,  and  electronic 
submission  for  3250  MAS  contractors  is 
178,584  hours. 

Any  comments  concerning  the 
accuracy  of  the  burden  may  be  directed 
to  the  Director,  Office  of  GSA 
Acquisition  Policy  (VP),  18th  and  F 
Streets.  NW..  room  4006,  Washington, 
DC  20405  and  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention  De^  Officer  for  GSA, 
Washington,  DC  20503. 

List  of  Subjects  in  48  CFR  parts  538  and 
552 

Government  procurement. 

Accordingly,  48  CFR  parts  538  and 
552  are  amended  to  read  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  538  and  552  continues  to  read  as 
follows: 

Authority:  40  U.S.C  486(c). 

PART  538— GSA  SCHEDULE 
CONTRACTING 

2.  Section  538.203-71  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

538.203-71  Contract  ctausas. 
***** 
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(c)  The  contracting  officer  shall  insert 
the  clause  at  552.238-74,  Submission 
and  Distribution  of  Authorized  GSA 
Schedule  Pricelists,  in  solicitations  and 
contracts  awarded  under  the  multiple 
award  schedule  program.  When  GSA  is 
not  prepared  to  accept  electronic 
submissions  for  a  particular  schedule, 
the  contracting  officer  is  authorized  to 
modify  the  clause  by  deleting 
subparagraph  (c)(l)(ii)  and  (c)(3)  and 
modifying  subparagraph  (c)(1)  to 
eliminate  “(i)”  and  the  word  "and"  at 
the  end  of  subparagraph  (i). 

PART  552— SOUCTTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  552.238-74  is  added  to 
read  as  follows: 

552.238-74  Submission  and  distribution  of 
authorized  QSA  schsduls  pricsiists. 

As  prescribed  in  538.203-71(c),  insert 
the  following  clause: 

SUBMISSION  AND  DISTRIBUTION  OF 
AUTHORIZED  GSA  SCHEDULE  PRICEUSTS 
(SEP  1993) 

(a)  Definition.  For  the  purposes  of  this 
clause,  the  Mailing  List  is  (Contracting  officer 
shall  insert  either,  "the  list  of  Federal 
addressees  provided  to  the  Contractor  by  the 
Contracting  Officer"  or  "the  Contractor’s 
listing  of  its  Federal  government  customers”). 

(b)  The  Contracting  Officer  will  return  one 
copy  of  the  Authorizi^  GSA  Schedule 
Pricelist  to  the  Contractor  with  the 
notification  of  contract  award.  The 
Contractor  shall  not  print  or  distribute  the 
pricelist  without  %vritten  approval  from  the 
Contracting  Officer.  NOTE:  Approval  by  the 
Contracting  Officer  shall  not  absolve  the 
contractor  from  responsibility  for  the 
accuracy  of  the  pricelist. 

(c) (1)  The  Contractor  shall  provide  to  the 
GSA  Contracting  Officer 

(1)  Two  paper  copies  of  Authorized  GSA 
Schedule  Pricelist;  and 

(ii)  The  Authorized  GSA  Schedule  Pricelist 
on  a  common-use  electronic  medium.  . 

The  Contracting  Officer  will  provide 
detailed  instructions  for  the  electronic 
submission  with  the  award  notification. 

Some  structured  data  entry  in  a  prescribed 
format  may  be  required. 

(2)  The  Contractor  shall  provide  to  each 
addressee  on  the  mailing  list  either: 

(i)  One  paper  copy  of  the  Authorized  GSA 
Schedule  Price  List;  or 

(ii)  A  self-addressed,  postage-paid 
envelope  or  postcard  to  be  returned  by 
addressees  that  want  to  receive  a  paper  copy 
of  the  pricelist  The  Contractor  shall 
distribute  price  lists  within  20  calendar  days 
after  receipt  of  returned  requests. 

(3)  The  Contractor  shall  advise  each 
addmsee  of  the  availability  of  pricelist 
information  through  the  on-line  Multiple 
Award  Schedule  electronic  data  base. 

(d)  The  Contractor  shall  make  all  of  the  . 
distributions  required  in  paragraph  (c)  at 
least  IS  calendar  days  before  ffie  beginning 


of  the  contract  period,  or  within  30  calendar 
days  after  receipt  of  the  Contracting  Officer’s 
approval  for  printing,  whichever  is  later. 

(e)  During  the  period  of  the  contract,  the 
contracts  shall  provide  one  copy  of  its 
Authorized  GSA  Schedule  Pricelist  to  any 
authorized  schedule  user,  upon  request.  Use 
of  the  mailing  list  for  any  other  purpose  is 
not  authorize. 

(End  of  Clause) 

Dated:  October  5, 1993. 

Rkhard  H.  Hopf,  m. 

Associate  Administrator  for  Acquisition 
Policy. 

(FR  Doc.  93-25947  Filed  10-21-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  192 

[Docket  PS-123;  Arndt  192-70] 

RIN  2137-AB64 

Leakage  Surveys  on  Distribution  Lines 
Located  Outside  Business  Districts 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  requires 
operators  of  distribution  lines  located 
outside  business  districts  to  use  leak 
detectors  to  carry  out  required  leakage 
surveys.  Instead  of  using  leak  detectors, 
some  operators  survey  for  leaks  by 
looking  for  dead  or  d^ng  vegetation,  a 
less  reliable  method.  The  rule  will 
provide  greater  assurance  that  operators 
identify  all  hazardous  leaks  during 
required  leakage  surveys. 

Also,  where  electrical  surveys  for 
corrosion  are  impractical  on 
cathodically  unprotected  metallic 
distribution  lines  located  outside 
business  districts,  operators  commonly 
use  leakage  survey  data  to  determine 
whether  the  lines  are  corroding. 
However,  under  the  present  le^age 
survey  standard,  those  data  may !:« too 
old  for  purposes  of  evaluating  lines  for 
corrosion  at  3-year  intervals.  Thus,  the 
final  rule  assures  that  leakage  survey 
data  no  more  than  3  years  old  are  used 
to  evaluate  lines  for  corrosion. 

EFFECTIVE  DATE:  November  22. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  L.M. 
Furrow,  (202)  368-2392,  regarding  the 
subject  matter  of  this  final  rule,  or  the 
Do<^ets  Unit.  (202)  366-5046,  regarding 
copies  of  this  final  rule  document  or 
other  material  in  the  docket. 


SUPPLEMENTARY  INFORMATION: 

Background 

A  string  of  accidents  due  to  corrosion 
and  other  causes  occurred  on  residential 
service  lines  operated  by  the  Kansas 
Power  and  Ligfit  Company  (KPL)  in 
Kansas  and  Missouri  during  a  7-month 
period  of  1988  and  1989.  Overall,  four 
persons  were  killed  and  16  were 
injured,  with  property  damage 
exceeding  $740,000.  The  service  lines 
were  mostly  steel  lines  installed  by 
contractors  of  the  operator’s  customers 
before  issuance  of  the  gas  pipeline 
safety  standards  in  49  CFR  part  192. 

'The  lines  had  been  checked  for  leaks 
through  vegetation  surveys  carried  out 
by  KPL’s  meter  readers,  but  KPL  had 
never  used  gas  detectors  to  sruvey  the 
lines  for  lea^.  Responding  to  the 
accidents,  KPL  conducted  a 
comprehensive  gas  detector  survey  that 
revealed  2,156  leaks  in  55,213  house 
service  lines.  KPL  considered  303  of 
these  leaks  to  need  immediate  repair. 

After  the  KPL  accidents,  the  National 
Transportation  Safety  Board  (NTSB) 
recommended  the  following  to  RSPA: 

•  Amend  the  provisions  of  49  CFR 
part  192  that  allow  alternatives  to  the 
use  of  electric  surveys  for  identifying 
areas  of  active  corrosion  to  require  that 
any  alternative  must  provide  data 
equivalent,  both  in  timeliness  and 
quality,  to  that  obtained  using  electrical 
surveys.  (P-9Q-17) 

•  Amend  49  (3FR  part  192  to  disallow 
the  use  of  vegetation-type  surveys  for 
complying  with  any  l^age  survey 
requirement.  (P-90-18) 

m  addition,  the  National  Association 
of  Pipeline  Safety  Representatives 
(NAPSR),  an  organization  of  State 
pipeline  inspectors,  has  recommended 
that  operators  use  gas  detectors  in 
leakage  surveys  on  distribution  lines. 
NAPSR  believes  that  vegetation  surveys 
are  too  imprecise  to  assure  safety  in 
residential  areas. 

Vegetation  surveys  are  based  on  the 
assumption  that  a  high  proportion  of 
natural  gas  in  the  subsurface 
environment  displaces  air  in  the  soil. 
Lack  of  air  inhibits  the  growth  of 
vegetation,  producing  an  efiect  visible 
on  the  ground.  Hence,  observation  of 
dead  or  dying  vegetation  is  used  to  infer 
the  existence  of  an  underground  gas 
leak.  While  the  vegetation  survey  is  a 
well-established  technique,  it  sufiers 
finm  a  number  of  weaknesses.  At 
various  times  of  the  year,  primarily 
because  of  seasonal,  weather,  or 
climatical  conditions,  the  growth  of 
vegetation  is  insufficient  to  support  a 
proper  vegetation  survey.  In  adffition, 
vegetation  is  noticeably  affected  only 
after  gas  has  leaked  at  a  significant  rate 
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for  a  signiTicant  time.  Thus,  vegetation 
surveys  may  not  discover  incipient 
leaks;  and  very  small,  or  “pinhole,” 
leaks  may  not  be  discovered  unless  they 
increase  in  size. 

In  contrast,  leakage  surveys  using 
portable  gas  detector  equipment  can  be 
done  at  any  time  of  the  year.  Although 
the  sensitivity  of  available  gas  detectors 
varies,  ail  equipment  can  detect  the 
presence  of  natural  gas  in  the 
atmosphere  without  the  aid  of  human 
judgment.  Consequently,  the 
uncertainty  associated  with  vegetation 
surveys  is  eliminated  with  gas  detector 
surveys.  Whenever  a  trained  technician 
does  a  gas  detector  survey,  the  operator 
can  assume  with  reasonable  certainty 
that  all  hazardous  leaks  will  be  found. 

Notice  of  Proposed  Rulemaking 

Because  of  the  KPL  accidents  and  the 
NTSB  and  NAPSR  recommendations, 
RSPA  proposed  to  strengthen  the  rule 
that  governs  leakage  surveys  of  gas 
distribution  lines  in  residential  areas 
(§  192.723(b)(2)).  In  a  notice  of  proposed 
rulemaking  (NPRM)  published  October 
23, 1991  (56  FR  54816),  RSPA  proposed 
to  require  that  operators  use  gas 
detection  equipment  in  leakage  surveys 
under  §  192.723(b)(2).  (Operators  who 
survey  their  lines  for  leaks  more  often 
than  once  every  5  years,  the  minimum 
frequency  under  §  192.723(b)(2),  could 
continue  to  use  vegetation  surveys  for 
those  additional  leakage  surveys.^  At  the 
same  time,  RSPA  proposed  to  clarify 
§  192.723(b)(2)  and  make  it  consistent 
with  §  192.723(b)(1)  by  replacing  the 
phrase,  “outside  of  the  principal 
business  areas,”  with  “outside  business 
districts.” 

Another  proposed  amendment  of 
§  192.723(b)(2)  concerned  cathodically 
unprotected  metallic  distribution  lines 
that  must  be  evaluated  for  corrosion 
under  §  192.465(e).  Operators  must 
evaluate  these  pipelines  at  least  every  3 
years  to  determine  whether  areas  of 
active  corrosion  exist  on  the  lines.  Areas 
of  active  corrosion  must  be  determined 
by  electrical  survey,  or  if  an  electrical 
survey  is  impractical,  by  the  study  of 
corrosion  and  leak  history  records,  by 
leak  detection  survey,  or  by  other 
means. 

It  is  common  practice  for  operators  to 
rely  on  leakage  surveys  as  an  alternative 
to  electrical  surveys  in  complying  with 
§  192.465(e).  RSPA’s  concern  is  that 
when  only  5-year-old  data  collected 
under  §  192.723(b)(2)  are  used  for  this 
purpose,  corrosion  may  go  unchecked 
on  distribution  lines  in  residential  areas 
longer  than  the  3  years  that  §  192.465(e) 
allows.  Therefore,  RSPA  proposed  to 
amend  §  192.723(b)(2)  to  require  that 
when  electrical  surveys  are  impractical 


on  cathodically  unprotected  distribution 
lines  that  are  subject  to  §  192.465(e), 
leakage  surveys  must  be  done  at  least 
every  3  years. 

Disposition  of  Comments 

The  56  organirations  that  filed 
comments  on  the  NPRM  are  categorized 
as  follows: 

Federal  agency — 2:  NTSB,  U.S. 

Environmental  Protection  Agency  (EPA) 
State  pipeline  agency — 6:  Oregon,  Kansas, 
Iowa,  Massachusetts,  Kentucky,  Maryland 
Trade  association — 3:  American  Gas 
Association  (AGA),  NY  Gas  Group,  Oil 
Heat  Task  Force 

Professional  association — 1;  Gas  Piping 
Technology  Committee 
Leak  survey  business — 1:  Southern  Cross 
Consultant — 1:  ConReg  Associates 
Distribution  operator— 42:  Alagasco;  ARKLA; 
Atlanta  Gas  Light  Company;  Atmos  Energy 
Corporation;  Boston  Gas  Company;  The 
Brooklyn  Union  Gas  Company;  Citizens 
Gas  and  Coke  Utility;  Colorado  Springs 
Utilities;  The  Columbia  Distribution 
Companies;  Consolidated  Edison  Company 
of  N.Y.,  Inc.;  Consumers  Power  Company; 
The  East  Ohio  Gas  Company;  Entex; 
Equitable  Resources,  Inc.;  Hope  Gas,  Inc.; 
lowa-Illinois  Gas  and  Electric  Company; 
Laclede  Gas  Company;  Louisiana  Gas 
Service  Company;  Minnegasco;  Mississippi 
Valley  Gas  Company;  Montana-Dakota 
Utilities  Co.;  Mountain  Fuel  Supply 
Company;  National  Fuel  Gas  Distribution 
Corporation;  Natural  Gas  Pipeline 
Company  of  America;  New  York  State 
Electric  and  Gas  Corporation;  Northern 
Indiana  Public  Service  Company;  Northern 
Illinois  Gas;  Northern  Minnesota  Utilities; 
Northwest  Natural  Gas  Company;  Okaloosa 
County  Gas  District;  Oklahoma  Natural  Gas 
Comp>any;  Pacific  Gas  and  Electric 
Company;  The  Peoples  Gas  Light  and  Coke 
Company;  Peoples  Gas  System,  Inc.;  The 
Peoples  Natural  Gas  Company; 
Philadelphia  Electric  Company;  Public 
Service  Qimpany  of  Colorado;  Southern 
California  Gas  Company;  Southwest  Gas 
Corporation;  Washington  Gas;  Willmut  Gas 
&  Oil  Company;  Wisconsin  Natural  Gas  Co. 

Gas  Detector  v.  Vegetation  Survey 
Some  50  commenters  addressed  the 
issue  of  whether  operators  should  be 
required  to  use  gas  detectors  in  leakage 
surveys  of  distribution  systems  outside 
business  districts.  Of  these  commenters, 
16,  including  NTSB,  Oregon,  Kansas, 
Massachusetts,  Maryland,  NY  Gas 
Group,  Oil  Heat  Task  Force,  and  9 
distribution  operators,  voiced  general 
support  for  the  proposal.  Another  17 
commenters,  all  distribution  operators, 
supported  the  proposal  because  they 
now  use  gas  detectors,  either  hydrogen 
flame  ionization  equipment  or 
combustible  gas  indicators,  or  both,  in 
their  surveys. 

Two  distribution  operators  supported 
the  proposal,  but  preferred  that  the  final 
rule  use  the  term  “instrumented  leak 


detection  equipment”  instead  of  “gas 
detector.”  They  said  this  change  would 
allow  the  use  of  sonics  for  leakage 
surveys,  a  technology  that  does  not  rely 
on  actual  detection  of  gas.  This 
comment  is  important  because  RSPA 
does  not  want  the  final  rule  to  deter  the 
use  of  advancements  in  leakage  survey 
technology.  In  addition,  §  192.706, 
governing  leakage  surveys  of 
transmission  lines,  requires  the  use  of 
“leak  detector  equipment.”  To  be 
consistent  with  §  192.706,  final 
§  192.723(b)(2)  uses  the  term  “leakage 
survey  with  leak  detector  equipment” 
instead  of  “gas  detector  survey.”  For 
consistency,  we  also  replaced  “gas 
detector  survey”  in  §  192.723(b)(1)  with 
“leakage  survey  with  leak  detector 
equipment.” 

Three  other  distribution  operators 
supported  the  proposal,  but  suggested 
we  limit  the  final  rule  to  buried  pipe. 
They  saw  no  need  to  include  interior 
piping  under  the  leakage  survey 
requirement,  stating  that  leaks  inside 
buildings  are  readily  detectable  without 
gas  detectors.  However,  existing 
§  192.723(b)(2)  requires  leakage  surveys 
on  interior  piping  that  is  subject  to  part 
192.  Although  the  NPRM  did  not 
propose  to  alter  this  requirement,  RSPA 
does  not  agree  that  there  is  no  need  for 
leakage  surveys  on  interior  piping. 

Many  people  have  a  diminished  sense 
of  smell,  and  conceivably  could  not 
readily  smell  odorized  gas  escaping 
from  a  pinhole  leak.  Periodic  interior 
leakage  surveys  protect  against 
accidents  caused  by  otherwise 
undetected  leaks. 

Several  commenters  thought  the  term 
“business  district”  should  be  defined  in 
the  final  rule.  Two  of  these  commenters 
referred  to  the  definition  in  the  Guide 
for  Gas  Transmission  and  Distribution 
Piping  Systems.  One  asked  that  we 
define  the  term  to  distinguish  older 
innercity  business  areas  from  newer 
commercial  developments.  RSPA  did 
not  adopt  these  comments  because  the 
term  “business  district”  has  been  used 
in  §  192.723(b)(1)  since  the  rule’s 
inception  without  significant 
compliance  di^iculties. 

Two  commenters  thought  we  should 
define  "gas  detector  survey.”  As 
discussed  above,  the  final  rule  uses 
“leakage  survey  with  leak  detector 
equipment”  instead  of  “gas  detector 
survey.”  RSPA  believes  this  alternative 
term  is  clear  and  needs  no  definition. 

Another  commenter  disliked  the  term 
“gas  detector  survey”  because  it  would 
allow  use  of  combustible  gas  indicators, 
a  method  the  commenter  said  is  not  as 
efiective  as  hydrogen  flame  ionization 
equipment.  The  NPRM  did  not  propose 
to  standardize  the  equipment  operators 
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may  use  in  conducting  leakage  surveys. 
Ramer,  the  purpose  of  the  proposal  was 
to  disallow  the  use  of  vegetation  surveys 
to  meet  leakage  survey  requirements.  So 
any  kind  of  equipment  capable  of 
detecting  leaks  in  gas  distribution 
systems  may  be  used  under  the  final 
rule. 

Several  commenters  opposed  the  gas 
detector  proposal  because  they  favored 
the  continu^  use  of  vegetation  surveys 
to  meet  leakage  survey  requirements. 

One  said  that  vegetation  surveys  are 
35%  effective  on  a  single  pass 
(compared  to  85  percent  for  hydrogen 
flame  ionization  equipment).  5  times 
faster  than  hydrogen  flame  ionization 
equipment,  and  20  percent  as 
expensive.  This  commenter  said 
vegetation  surveys  are  reliable  if  run  by 
trained  personnel  at  flequent  intervals 
(2  or  3  times  as  often  as  hydrogen  flame 
ionization).  Two  othqr  commenters 
argued  that  an  abundance  of  vegetation 
is  available  for  efficient  scheduling  and 
running  of  effective  vegetation  surveys. 
One  of  these  commenters  also  said  a 
recent  trial  survey  with  gas  detectors 
produced  only  5%  more  leaks  than  a 
vegetation  survey,  and  they  were  of  low 
priority. 

RSPA  does  not  find  these  arguments 
persuasive.  The  above  statistics 
themselves  show  that  vegetation  surveys 
are  less  eflective  than  leak  detector 
equipment  on  a  single  pass  over 
distribution  lines,  even  when  using 
trained  personnel.  Also,  the  savings  in 
time  and  money  seem  to  be  offset  by  the 
need  to  run  vegetation  surveys  more 
often  for  results  as  reliable  as  with  gas 
detectors.  This  need  for  more  frequent 
surveys  is  not  compatible  with  the  5- 
year  minimum  frequency  specified  by 
§  192.723(b)(2).  Further,  while 
vegetation  is  essential  for  vegetation 
surveys,  abundant  vegetation  does  not 
overcome  these  drawbacks:  leaks  must 
be  inferred  rather  than  detected,  and 
incipient  leaks  need  time  before  they 
visually  aflect  ve^tation.  The  fact  that 
a  commenter  found  only  minor 
additional  leaks  with  leak  detector 
equipment  is  fortunate  but  not 
necessarily  typical,  as  the  KPL 
experience  shows.  Moreover, 
undetected  minor  leaks  can  grow  to 
become  hazardous. 

One  commenter  argued  against  the 
mandatory  use  of  gas  detectors  by 
asserting  that  most  leaks  are  reported 
through  odorization  of  gas.  Only  10 
percent  or  less  are  found  by  leakage 
surveys  the  commenter  said.  Even  so, 
public  safety  demands  that  operators 
use  reliable  means  to  discover  leaks  not 
reported  through  odorization.  Gas 
detectors,  uiKiuestionably,  are  more 
reliable  than  vegetatimi  surveys.  And 


our  analysis  shows  that  gas  detectors 
can  be  used  to  meet  the  present  leakage 
survey  rule  at  minimal  additional  cost. 
Thus,  RSPA  believes  that  disallowing 
the  use  of  vegetation  surveys  to  meet 
that  rule  is  reasonable. 

AGA  opposed  the  proposal  on  the 
ground  that  one  company’s  results  are 
inadequate  justification  to  change 
§  192.723(b)(2).  AGA  also  saw  only 
minimal  potential  benefits  from 
mandatory  gas  detector  surveys,  because 
since  1984  there  have  been  only  57 
distribution  incidents  caused  by 
corrosion,  with  8  deaths.  39  injuries, 
and  $2.35  million  of  property  damage. 
However,  RSPA  notes  that  the  KPL 
accidents  were  not  the  sole  justiflcation 
for  proposing  to  change  §  192.723(b)(2). 
The  NPRM  was  also  l^sed  on  an 
analysis  of  the  effectiveness  of 
vegetation  surveys,  on 
recommendations  by  NTSB  and  NAPSR, 
and  the  fact  that  Kansas,  Missouri,  and 
other  states  have  required  operators  to 
use  gas  detectors  in  residential  leakage 
surveys.  Moreover,  corrosion  is  not  the 
only  cause  of  leaks  on  distribution  lines 
located  outside  business  districts. 
Outside  force  damage  to  pipe  is  a  major 
cause  of  leaks,  as  are  pipeline 
construction  and  material  defects.  These 
other  causes  of  leaks  add  to  the 
corrosion-related  benefits  of  leakage 
surveys.  As  with  corrosion,  leaks  mm 
these  other  causes  can  result  long  after 
the  damage  or  defect  occurs,  creating  an 
opportunity  for  the  operator  to  discover 
the  leak  during  a  lealuge  survey. 

One  commenter  askra  that  RSPA 
.  exempt  lines  in  unoccupied  rural  areas 
where  steep  terrain  and  high  vegetation 
growth  limit  the  effectiveness  of  gas 
detector  surveys.  Although  leakage 
surveys  with  gas  detectors  may  take 
longer  in  areas  of  steep  terrain  and  high 
vegetation,  RSPA  does  not  have 
evidence  that  such  surveys  are  less 
effective  in  those  areas.  Considering  the 
allowable  interval  between  required 
surveys  (5  years),  RSPA  feels  operators 
have  ample  time  to  survey  lines  in  those 
areas  with  leak  detection  equipment. 

The  final  rule  does  not  have  the 
suggested  exemption. 

Corrosion  Evaluation  by  Leakage  Survey 

Forty-two  commenters  addressed  the 
issue  of  whether  cathodically 
unprotected  pipe  subject  to  the  3-year 
electrical  survey  requirement  of 
§  192.465(e)  should  be  surveyed  for 
leaks  at  least  every  3  years  if  electrical 
surveys  are  impractical.  Of  these 
commenters.  16,  includinq  NTSB, 
Southern  Cross,  Kansas,  Iowa, 
Massachusetts.  Oil  Heat  Task  Force,  and 
10  distribution  operators,  expressed 
general  support  for  the  proposal. 


Another  7  of  the  42,  all  distribution 
operators,  said  they  supported  the 
proposal  because  they  now  survey  their 
unprotected  lines  for  leaks  at  3-year 
intervals. 

Four  distribution  operators  supported 
the  proposal,  but  suggested  that  the 
proposed  flequency  (intervals  not 
exceeding  3  years)  be  changed  to  read 
“at  intervals  within  3  calendar  years, 
but  not  exceeding  39  months.”  They 
said  this  change  would  be  consistent 
with  other  part  192  requirements  for 
periodic  inspections  by  allowing  time  to 
cope  with  extreme  weather  conditions. 
RSPA  agrees  that  in  scheduling  leakage 
surveys  to  comply  with  the  rule, 
operators  will  have  to  consider  the 
weather.  However,  3  years  should  be 
ample  time  within  which  to  schedule 
and  conduct  a  survey  in  good  weather. 
None  of  the  present  part  192  standards 
that  prescribe  inspections  every  3  years 
allow  more  than  36  months  between 
inspections  (e.g..  §  192.465(e)). 

Three  commenters,  including  AGA, 
opposed  the  proposal  on  the  ground  that 
every  3  years  is  too  frequent  to  check  for 
leaks,  given  the  low  corrosion  accident 
rate.  They  suggested  we  extend  the  3- 
year  electrical  survey  minimum 
h^uency  to  5  years  to  match  the 
minimum  leak  survey  frequency.  This 
change,  they  said,  would  reduce 
compliance  cost  with  no  adverse  safety 
impact.  RSPA  did  not  adopt  this 
approach,  because  it  would  weaken  the 
existing  rule  on  monitoring  unprotected 
metallic  pipelines  for  corrosion 
(§  192.465(e)).  This  rule  was  established 
to  hold  down  the  corrosion  accident  rate 
on  distribution  lines.  The  low  corrosion 
accident  rate  that  has  been  attained  with 
this  rule  is  not  a  sufficient  reason  to 
slacken  the  minimum  haquency  of 
corrosion  monitoring. 

Four  distribution  operators  opposed 
the  proposal  because  they  felt  the  use  of 
5-year  old  leak  survey  data  has  not 
caused  a  safety  problem.  One  of  these 
commenters  pointed  out  that  under 
§  192.465(e),  the  use  of  leak  history  data 
as  an  alternative  to  electrical  surveys 
includes  data  from  sources  besides  leak 
surveys,  such  as  reports  from  the  public. 
Another  of  these  commenters  thought 
the  existing  §  192.723(b)(2)  is 
satisfactory  because  it  requires  surveys 
“as  frequently  as  necessary.”  Similarly, 
another  of  the  four  said  the  use  of 
improved  leak  survey  techniques  and 
reliance  on  corrosion  and  leak  history 
are  sufficient  measures  under 
§  192.465(e)  to  insure  pipeline  integrity, 
without  more  fireouent  surv^s. 

RSPA  did  not  ctiange  the  final  rule  as 
a  result  of  these  comments.  The 
available  safety  data  are  insuflicient  to 
substantiate  the  commenters’  assertion 
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that  using  5-year  old  data  to  meet  a  3- 
year  monitoring  rule  has  not  caused  a 
safety  problem.  In  the  absence  of  such 
information,  since  pipeline  corrosion 
continues  to  pose  a  serious  threat  to 
public  safety,  it  is  reasonable  to  require 
that  unprotected  pipelines  be  evaluated 
for  corrosion  on  the  basis  of  current 
data.  Admittedly,  the  other 
considerations  the  commenters 
mentioned  compensate  to  some  degree 
for  the  use  of  out-of-date  leak  survey 
data.  However,  in  our  opinion,  they  do 
not  overcome  the  need  for  leak  survey 
data  that  reflect  the  state  of  corrosion 
activity  within  the  prescribed  period  of 
evaluation. 

Five  operators  opposed  the  proposal 
because  of  the  scattered  nature  of 
unprotected  parts  of  their  distribution 
systems.  For  cost  effective  leakage 
surveys,  these  commenters  said  they 
would  have  to  survey  areas  of  their 
systems  at  3-year  intervals  regardless  of 
whether  the  areas  contain  protected  or 
unprotected  lines.  It  would  be  too 
impractical,  they  said,  to  survey 
unprotected  lines  selectively  at  3-year 
intervals  and  the  remainder  at  5-year 
intervals.  One  operator  suggested  that 
changing  the  5-year  survey  requirement 
to  6  years  would  alleviate  this  problem. 

In  response  to  these  operators,  RSPA 
notes  that  under  §  192.465(a],  protected 
lines  must  be  monitored  at  least 
annually,  while  under  §  192.465(e), 
operators  have  as  long  as  3  years  to 
monitor  unprotected  lines.  Thus, 
distribution  systems  with  both  protected 
and  unprotected  pipelines  are  already 
subject  to  different  intervals  for 
corrosion  monitoring.  In  RSPA’s 
experience,  operators  have  not  had 
significant  trouble  in  applying  these 
different  monitoring  intervals  to 
separate  parts  of  their  systems.  Since  the 
proposed  3-year  leakage  survey  is 
merely  a  means  of  carrying  out  the  3- 
year  corrosion  monitoring  requirement 
on  unprotected  pipelines,  RSPA  does 
not  believe  it  would  add  to  the 
operators’  present  burden  of  compliance 
with  §  192.465(e).  Therefore,  RSPA  was 
not  persuaded  to  alter  the  final  rule 
because  of  the  alleged  impracticality  of 
surveying  different  parts  of  a  system  at 
different  rates.  Moreover,  the  prescribed 
intervals  under  final  §  192.723(b)(2)  are 
maximum  times  between  surveys. 
Operators  who  find  it  more  convenient 
to  survey  separate  parts  of  their  systems 
at  compatible  frequencies,  such  as  2  and 
4  years,  or  at  the  same  frequency,  such 
as  every  3  years,  may  do  so,  provided 
the  prescribed  intervals  are  not 
exceeded. 


Specific  Comments  Requested 

In  the  NPRM,  RSPA  announced  that 
it  was  reconsidering  the  need  for  more 
frequent  leakage  surveys  on  all 
distribution  lines  outside  business 
districts.  In  that  regard,  we  requested 
comments  on  the  following  topics  to 
help  us  decide  whether  to  propose  a  1- 
year  minimvun  frequency  for  leakage 
surveys  on  unprotected  lines  and  a  3- 
year  minimum  frequency  on  ail  other 
lines. 

(1)  The  need  to  increase  from  every  5 
years  to  every  3  years  the  minimum 
frequency  of  leakage  surveys  on 
distribution  lines  of  any  material 
located  outside  business  districts. 

Only  four  commenters  supported  the 
notion  of  increasing  from  every  5  years 
to  every  3  years  the  minimum  frequency 
required  for  leak  surveys  on  portions  of 
distribution  systems  outside  business 
districts.  The  Oil  Heat  Task  Force 
favored  more  frequent  surveys  on  the 
ground  that  total  reported  leaks  are 
high,  and  more  frequent  surveys  would 
positively  affect  the  environment  by 
reducing  methane  emissions.  However, 
EPA  advised  that  preliminary  results  of 
a  Gas  Research  Institute  study 
commissioned  under  the  Clean  Air  Act 
show  that  system-wide  leak  rates  are 
low.  AGA  argued  that  the  Oil  Heat  Task 
Force  merely  wants  to  increase  the  cost 
of  gas  to  enlarge  the  market  for  oil. 

NTSB  asserted  that  5  years  is  too  long 
between  checks  for  leaks  on  flammable 
gas  systems  in  view  of  aging  systems. 
The  agency  suggested  RSPA  study 
incident  data  to  learn  the  correlation 
between  leak  rate  and  age,  type  of  pipe, 
and  other  characteristics.  NTSB  then 
said  leak  survey  frequency  should  be  set 
according  to  these  correlations.  One 
other  commenter  also  said  leak  survey 
frequency  should  be  based  on  age. 
material,  leak  history,  and  soil 
characteristics. 

AGA  opposed  the  idea  of  an  increased 
frequency,  saying  an  increase  is  not 
likely  to  have  a  beneficial  effect  given 
the  low  leak  rate  from  corrosion  since 
1984.  AGA  foresaw  minimal  benefits 
but  a  significant  increase  in  costs. 

The  large  majority  of  commenters  on 
this  issue  opposed  the  increase,  saying 
it  is  not  justified  and  would  not  be  cost 
beneficial.  Numerous  commenters  said  a 
minimum  5-year  frequency  is  sufficient 
for  cathodically  protected  steel  pipe  and 
plastic  pipe,  b^ause  these  pipes 
experience  relatively  few  leaks.  Another 
commenter  who  opposed  an  increase 
argued  that  gas  detectors  eliminate  the 
ne^  for  more  surveys.  Still  another 
commenter  noted  that  effective  cathodic 
protection  and  odorization  programs 
make  more  frequent  surveys 


unnecessary.  One  commenter  who 
expressed  opposition  said  its  existing 
leak  survey  and  replacement  program 
was  satisfactory,  while  another 
commenter  stated  its  opposition 
succinctly:  expensive,  impractical,  and 
unnecessary. 

One  commenter  who  argued  a 
minimum  3-year  rate  was  unjustified 
noted  that  the  KPL  incidents  involved 
old.  customer-owned,  unprotected  lines 
that  had  been  vegetation  surveyed  by 
meter  readers.  This  commenter  said  the 
KPL  evidence  showed  a  need  for  gas 
detector  surveys,  but  not  more  fr^uent 
surveys.  More  frequent  surveys,  this 
commenter  said,  should  be  tied  to  high 
leak  rates,  as  from  corrosion, 
deteriorating  couplings,  or  construction 
defects.  Another  commenter  similarly 
said  that  a  frequency  of  more  than  5 
years  should  bas^  on  need. 

(2)  The  need  to  conduct  leakage 
surveys  at  least  annually  on 
cathodically  unprotected  metallic 
distribution  lines  that  lie  outside 
business  districts  and  on  which 
electrical  surveys  are  impractical. 

The  Oil  Heat  Task  Force  supported 
the  notion  of  annual  surveys  on 
unprotected  steel  lines  because  of  what 
the  commenter  considered  a  large 
number  of  leaks  annually  across  the 
nation. 

Three  other  commenters  supported 
annual  surveys  to  help  combat  the 
effects  of  corrosion  on  old  unprotected 
lines  and  prevent  multiple  leaks  from 
existing  for  up  to  5  years  between 
surveys.  An  additional  commenter 
supported  the  increase  because  it 
surveys  annually  now. 

One  commenter  supported  annual 
surveys,  but  only  in  areas  of  high 
leakage. 

Most  who  commented  on  the  issue 
were  opposed  to  the  suggested  increase 
in  leak  survey  frequency,  saying  it 
lacked  corresponding  safety  benefits. 
Many  said  it’s  too  impractical  to 
schedule  more  frequent  surveys  on 
unprotected  parts  of  a  system,  since 
cathodic  protection  can  vary  by  area  or 
street.  In  some  cases,  these  commenters 
said,  unprotected  services  are  randomly 
scattered  over  a  city.  The  suggested 
increase  would  cause  whole  areas  or 
systems  to  be  surveyed  annually 
without  sufficient  cause. 

One  commenter  who  saw  no  benefit 
said  older  systems  are  the  source  of 
corrosion  leaks.  These  systems,  the 
commenter  said,  have  already  been 
surveyed  many  times  and  possible  areas 
of  corrosion  are  protected  or  replaced. 

Two  other  conunenters  who  opposed 
the  increase  said  there  would  be  no 
corresponding  benefits  because 
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corrosion  incidents  can  occur  shortly 
after  a  survey. 

(3)  How  would  such  on  increase  (in 
survey  frequency)  affect  the  present 
costs  of  conducting  leakage  surveys  on 
distribution  lines  in  small  and  large 
systems? 

About  15  commenters  gave  estimates 
ranging  bom  $140,000  to  $4  million  a 
year  per  operator  if  the  S  year  bequency 
were  increased  to  3  years.  The  range  of 
estimated  cost  increases  for  surveying 
unprotected  lines  annually  was  bom 
$66,000  to  $19  million  a  year  per 
operator.  These  estimates  covered  the 
costs  of  equipment,  personnel,  and 
training. 

(4)  (What)  benefits  would  result  from 
such  rules.  Information  concerning 
accidents  that  operators  might  have 
avoided  had  they  surveyed  pipelines  for 
leaks  more  frequently  would  be  helpful. 

Only  a  few  commenters  responded  to 
this  inquiry.  None  saw  any  benebt  to 
increasing  the  survey  bequendes.  Some 
of  the  reasons  were:  Low  corrosion 
acddent  rate;  lack  of  corrosion 
acddents  and  system  difference  bom 
KPL  situation;  Imow  of  no  acddents  that 
would  have  been  avoided  had  survey 
been  every  3  instead  of  every  5  years; 
most  lines  plastic,  little  likelihc^  of 
acddent  avoidance  through  increased 
leak  survey  bequency. 

Condusion 

Based  on  our  review  of  the 
information  submitted,  we  have 
conduded  that  the  number  of  accidents 
that  might  be  prevented  by  surveying  at 
the  proposed  increased  bequencies  is 
uncertain.  In  addition,  the  current  safety 
data  for  the  nation’s  population  of  gas 
distribution  lines  are  not  sufbdent  to 
determine  if  a  correlation  exists  between 
leak  rates  and  pipe  age.  material,  or 
other  charaderistics.  Also,  state 
pipeline  safety  agendes  commonly 
impose  more  bequent  survey 
requiremoats  on  individual  distribution 
lines  that  are  found  to  pose  an  unusual 
risk.  Under  these  dicumstances  and 
given  the  need  to  learn  the  effect  of  the 
final  rule  on  leak  rates,  we  are  not  at 
present  considering  any  further 
amendment  of  the  leak  survey  bequency 
rule. 

Advisory  Committee 

As  part  of  this  rulemaking  proceeding, 
RSPA  obtained  advice  bom  the 
Technical  Pipeline  Safety  Standards 
Committee  (TPSSC)  on  the  technical 
feasibility,  reasonableness,  and 
practicability  of  the  propo^  rule.  The 
TPSSC  is  a  statutory  advisory  committee 
comprised  of  15  members,  representing 
the  natural  gas  industry,  government, 
and  the  general  public. 


The  TPSSC  met  in  Washington.  DC  on 
March  11, 1992,  and  discuss^  the 
NPRM.  "rhe  TPSSC  voted  for  the 
proposed  rule  10  to  1,  with  1  member 
abstaining.  A  suggested  revision 
concerning  a  typographical  error  in  the 
text  of  the  propos^  rule  has  been 
corrected.  TTie  transcript  and  report  of 
the  meeting  are  available  in  the  docket. 

Rulemaking  Anal]rses 

E.0. 12666  and  DOT  Regulatory  Policies 
and  Procedures 

RSPA  has  concluded  that  the 
amendment  to  §  192.723(b)(2)  is  not  a 
significant  rule  under  Executive  Order 
12866.  Also,  it  is  not  a  significant 
regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  26, 1979). 

RSPA  believes  that  the  final  rule  will 
add  minimally  to  the  average 
compliance  expense  of  the  present  rule. 
With  respect  to  requiring  the  use  of  leak 
detectors,  first,  operators  of  gas 
distribution  systems  already  have  the 
equipment.  They  use  portable  gas 
detectors  in  business  districts  and  to 
check  enclosed  spaces  for  gas  leaks. 
Second,  in  leakage  surveys  outside 
business  districts,  most  operators 
already  use  gas  detectors  for  mains, 
because  they  generally  lie  beneath 
paved  areas  where  vegetation  surveys 
are  inappropriate.  Also,  for  service  lines 
in  these  areas,  many  operators  are 
voluntarily  using  gas  detectors  instead 
of  vegetation  surveys,  and  some  State 
laws  require  operators  subject  to  State 
jurisdiction  to  do  so.  Third,  gas  detector 
equipment  is  easy  to  use.  Personnel  that 
operators  have  trained  to  do  vegetation 
surveys  will  need  only  slight,  if  any, 
additional  training  to  use  the 
equipment  Finally,  although  the  survey 
process  will  take  longer  with  leak 
detectors,  any  resulting  additional  costs 
will  be  mitigated  by  the  period  between 
surveys  (maximum  interval  is  5  years) 
and  the  ability  to  conduct  surveys  with 
leak  detectors  any  time  of  the  year. 

The  benefits  of  requiring  the  use  of 
leak  detectors  in  leakage  surveys  are 
prevention  of  deaths,  injuries,  and 
property  damage  that  might  otherwise 
occur  when  hazardous  gas  leaks  go 
undetected  in  residential 
neighborhoods.  As  an  example  of  these 
potential  benefits,  the  NPRM  discussed 
the  results  of  leak  detector  surveys  in 
Kansas  Qty,  Missouri.  Following  a 
string  of  residential  accidents  in  which 
four  persons  were  killed  and  16  were 
injui^,  with  property  damage 
exceeding  $740,000,  the  local  gas 
company  conducted  leakage  surveys 
with  leak  d^ector  equipment  Until 
then  the  company  had  relied  on 


vegetation  surveys  by  meter  readers  to 
discover  previously  undetected  gas 
leaks.  The  leak  detector  surveys 
revealed  a  large  number  of  previously 
undetected  hazardous  leaks.  For 
instance,  during  one  period,  leak 
detector  surveys  revealed  2,156  leaks  in 
55,213  house  service  lines,  of  which  the 
gas  company  considered  303  leaks  to 
need  immediate  repair.  Had  these  leak 
detector  surveys  b^n  conducted  earlier, 
many  of  the  Kansas  City  accidents  might 
have  been  prevented  by  timely  repair  of 
the  leaking  lines.  The  final  rule  should 
achieve  similar  benefits  nationwide 
where  operators  are  not  using  leak 
detector  equipment  to  conduct  leakage 
surveys. 

With  respect  to  surveys  of  certain 
unprotected  metallic  lines  at  3-year 
intervals,  the  final  rule  will  merely 
assure  that  when  operators  use  leakage 
data  to  evaluate  these  lines  for  corrosion 
the  data  are  not  less  timely  than  what 
§  192.465(e)  intends  for  that  purpose. 
RSPA  did  not  attribute  any  additional 
compliance  costs  to  this  aspect  of  the 
final  rule  because  the  use  of  timely  data 
is  an  inherent  requirement  of  the 
existing  §  192.465(e). 

RSPA  believes  the  final  rule  does  not 
warrant  a  more  detailed  evaluation  of  its 
impact.  The  comments  on  the  NPRM 
and  the  advice  of  the  ’TPSSC  are 
consistent  with  this  view. 

Regulatory  Flexibility  Act 

Based  on  the  facts  available 
concerning  the  impact  of  this  final  rule, 

I  certify  under  Section  605  of  the  * 
Regulatory  Flexibility  Act  that  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

E.O.  12612 

RSPA  has  analyzed  this  final  rule 
under  the  criteria  of  Executive  Order 
12612  (52  FR  41685;  October  30, 1987). 
We  find  it  does  not  warrant  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  49  CFR  Part  192 

Natural  gas.  Pipeline  safety.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing, 
RSPA  amends  49  CFR  part  192  as 
follows: 

PART  192--{AiyiENDED] 

1.  The  authority  citation  for  part  192 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  1672  and  1804; 
49  CFR  1.53. 

2.  In  §  192.723(b)(1),  the  words  “A  gas 
detector  survey”  are  removed  and  the 
words  “A  leakage  survey  with  leak 
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detector  equipment”  are  added  in  their 
place. 

3.  Section  192.723(b)(2)  is  revised  to 
read  as  follows: 

§  192.723  Distribution  systems:  Leatoge 
surveys  and  procedures. 

•  #  •  *  • 

(b)*  *  • 

(2)  A  leakage  survey  with  leak 
detector  equipment  must  be  conducted 
outside  business  districts  as  frequently 
as  necessary,  but  at  intervals  not 
exceeding  5  years.  Hovrever,  for 
cathodically  unprotected  distribution 
lines  subject  to  §  192.465(e)  on  which 
electrical  surveys  for  corrosion  are 
impractical,  survey  intervals  may  not 
exceed  3  years. 

Issued  in  Washington.  DC.  on  Octi^ier  14. 
1993. 

Rose  A.  McMurray, 

Acting  Administrator  for  Ttesearch  and 
Special  Programs  Administration. 

|FR  Doc.  93-25980  Filed  10-21-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Natkmal  Oceanic  and  Atmospheric 
Adminishation 

50  CFR  Part  875 

[Docket  No.  021185-3021:  ID  101893A1 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  ModiGcation  of  a  closure. 

SUMMARY:  NMFS  is  rescinding  the 
closure  to  directed  fishing  for  Pacific 
ocean  perch  in  the  Aleutian  Islands 
subarea  (AI)  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to  fully 
utili2»  the  total  allowable  catch  (TAG)  of 
Pacific  ocean  perch  in  this  area. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t),  October  22, 1993,  until  12 
midnight.  A.Lt.,  December  31. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist.  NMFS.  907- 
586-7228. 

SUPPLBiENTARY  MFORMATION:  The 
groimdfisfa  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  CouiK:il  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  Fisning  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

In  accordance  with  §675.20(a)(7Kii)> 
the  Pacific  ocean  perch  TAC  for  the  AI 
was  established  by  the  final  1993  initial 
specifications  of  groundfish  (58  FR 
8703,  February  17. 1993)  and  later 
augmented  from  the  reserve  (58  FR 
44136.  August  19. 1993)  to  a  total  of 


13,900  metric  tons  (mt).  The  directed 
fishery  for  Pacific  ocean  perch  was 
closed  on  April  22, 1993  (58  FR  21951, 
April  26. 1993);  the  closure  was 
rescinded  on  August  9. 1993  (58  FR 
42031,  August  6, 1993);  and  the  fishery 
was  again  closed  on  August  19  (58  FR 
44465,  August  23, 1993).  NMFS  has 
determined  that  as  of  Octobw  9. 1.575 
mt  remain  unharvested. 

The  Regional  Director.  Alaska  Region, 
NMFS,  has  determined  that  the  1993 
TAC  for  Pacific  ocean  perch  in  the  AI 
has  not  been  reached.  Therefore.  NMFS 
is  rescinding  the  August  19. 1993, 
closure  and  is  re-opening  directed 
fishing  for  Pacific  ocean  perch  in  the  AI, 
effective  at  12  noon,  A.Lt,  October  22, 
1993,  until  12  midnight.  A.l.t, 
December  31. 1993. 

Classification 

This  action  is  taken  under  §  675.20. 

List  of  Subjects  in  50  CFR  Part  67S 

Fisheries.  Recordkeeping  and 
reporting  requirements. 

Authority:  16  U.SXl  1801  et  seq. 

Dated:  October  19, 1993. 

Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries  Conservation 
and  Management.  National  Marine  Fisheries 
Service. 

IFR  Doc.  93-26077  Filed  10-21-93;  8:45  am] 
BMJJNO  CODE  3Sia<22-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arxJ  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1096 
[DA-e3-4l] 

Milk  In  the  Greater  Louisiana  Marketing 
Area;  Notice  of  Proposed  Suspension 
of  Certain  Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  suspension  of  rule. 

SUMMARY:  This  action  invites  written 
comments  on  a  proposal  to  suspend 
certain  portions  of  a  provision  of  the 
Greater  Louisiana  Federal  milk 
marketing  order  (Order  96),  beginning 
November  1993  and  continuing  through 
May  1995.  The  proposed  action  would 
allow  a  plant  that  qualified  as  a  pool 
plant  under  Order  96  to  retain  its  pool 
status  regardless  of  whether  a  greater 
proportion  of  its  route  disposition  is 
made  in  another  order  marketing  area  in 
succeeding  months.  The  suspension  was 
requested  by  Mid- America  Dairymen, 
Inc.  (Mid- America),  on  behalf  of 
Southern  Milk  Sales  (SMS).  The 
proponent  contends  the  proposed  action 
is  necessary  to  assure  that  producer 
milk  which  historically  has  been 
associated  with  the  market  will 
continue  to  be  pooled  under  the  order. 
DATES:  Comments  are  due  no  later  than 
November  8, 1993. 

ADDRESSES:  Comments  (two  copies) 
should  be  sent  to  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
Room  2968,  South  Building,  P.O.  Box 
96456,  Washington.  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 


605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

This  rule  is  being  issued  in 
conformance  with  Executive  Order 
12866,  and  it  has  been  determined  that 
it  is  not  a  “significant  regulatory 
action.” 

This  proposed  action  has  been 
reviewed  imder  Executive  Order  12778, 
Qvil  Justice  Reform.  This  action  in  not 
intended  to  have  a  retroactive  effect.  If 
adopted,  this  proposed  action  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937  (7  U.S.C.  601— 
674)  (the  Act)  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petirion  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handier  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Act.  suspension 
of  the  following  provisions  of  the  order 
regulating  the  handling  of  milk  in  the 
Greater  Louisiana  marketing  area  is 
being  considered  for  the  months  of 
November  1993  through  May  1995: 

In  §  1096.7(d)(3),  the  words  “imtil  the 
third  consecutive  month  in  which  a 
greater  proportion  of  such  route 


disposition  is  made  in  such  other 
marketing  area”. 

All  persons  who  want  to  submit 
written  data,  views  or  arguments  about 
the  proposed  suspension  should  send 
two  copies  of  their  views  to  USDA/ 
AMS/Dairy  Division,  Order  Formulation 
Branch,  Room  2968,  South  Building, 

P.O.  Box  96456,  Washington,  DC  20090- 
6456  by  the  15th  day  after  publication 
of  this  notice  in  the  Federal  Register. 

The  filing  period  is  limited  to  fifteen 
days  because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  before  the 
requested  suspension  is  to  be  effective. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27  (b)). 

Statement  of  Consideration 

The  proposed  action  would  suspend 
for  the  months  of  November  1993 
through  May  1995  certain  portions  of 
the  pool  plant  definition  which  require 
that  plants  having  greater  route 
disposition  in  another  marketing  area 
for  three  consecutive  months  be 
considered  as  pool  plants  imder  the 
other  order. 

According  to  Mid-America,  SMS 
historically  has  pooled  milk  on  the 
Greater  Louisiana  marketing  order 
through  sales  to  Guth  Dairy,  a  pool 
distributing  plant  located  in  L^e 
Charles,  Louisiana.  Mid-America  stated 
that  Guth  Dairy  recently  was  awarded 
school  milk  contracts  in  Houston, 

Texas.  As  a  result,  Mid-America 
claimed  that  a  greater  portion  of  the 
plant’s  packaged  milk  sales  could  be 
distributed  in  the  Texas  marketing 
order,  causing  the  plant  to  switch 
regulation  from  Order  96  to  the  Texas 
marketing  order. 

Mid-America  pointed  out  that  for  the 
twelve-month  period  ending  August 
1993  the  Texas  order  blend  price  at  Lake 
Charles  averaged  63  cents  per 
hundredweight  less  than  the  Greater 
Louisiana  Federal  order  blend  price  at 
Lake  Charles.  The  proponent  stressed 
that  producers  supplying  milk  to  Guth 
Dairy  and  pooled  on  the  Greater 
Louisiana  order  could  not  continue  to 
afford  to  supply  milk  to  Guth  Dairy  if 
Guth  Dairy  became  regulated  under  the 
Texas  order.  Likewise,  Guth  Dairy  could 
not  afford  to  pay  63  cents  more  to 
producers  to  compete  with  other 
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handlers  in  the  Greater  Louisiana 
marketing  area  for  a  supply  of  milk. 

List  of  Sul^ects  in  7  CFR  Part  1096 
Milk  marketing  orders. 

The  authority  citation  for  7  CFR  Part 
1096  continues  to  read  as  follows: 

Authority:  Secs.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C  601-674. 

Dated:  October  15. 1993. 

Kenneth  C  Clayton, 

Acting  Administrator. 

IFR  Doc.  93-25981  Filed  10-21-93;  8:45  ami 
BtUJNQ  CODE  3410-02-e 

NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  20. 21. 30. 31. 32. 35.  40 
and  61 

Meeting  to  Discuss  Upcoming 
Regulations  and  Revisions 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  staff  plans  to 
convene  a  public  meeting  with 
representatives  of  Agreement  States  to 
discuss  the  provisions  of  proposed 
revisions  of  its  regulations  in  several 
different  areas.  The  revisions  are  needed 
to  clarify  and  enhance  certain 
requirements  designed  to  protect  the 
safety  of  the  public  and  radiation 
workers.  The  revisions  are  also  needed 
to  clarify  some  existing  definitions  and 
to  incorporate  additional  definitions  in 
order  to  bring  NRC  regulations  more  in 
line  with. regulations  used  by  other 
organizations  that  regulate  similar 
byproduct  and  source  materiaL 
DATES:  The  public  meeting  will  be  held 
on  Monday,  October  25. 1993  from  8 
a.m.  to  12  noon. 

ADDRESSES:  The  meeting  is  to  be  held  at 
the  Fiesta  Inn.  2100  South  Priest  Drive, 
Tempe,  Arizona,  Telephone  (1-800- 
528-6481). 

FOR  FURTHER  INFORMATION  CONTACT: 
Lloyd  A.  Bolling,  Office  of  State 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Telephone  (301)  504-2327). 
SUPPLEMENTARY  INFORMATION:  the 
regulations  in  10  CFR  part  21  address 
the  reporting  of  Defects  and  Non- 
Compliance.  The  recent  comprehensive 
revision  of  10  CFR  part  21  incorporates 
requirements  for  materials  licensees  of 
the  NRC  and  the  Agreement  States.  The 
regulations  in  10  CFR  part  20  regarding 
the  Clean  Air  Act  will  m  diseased.  A 
proposed  ruleinaking  regarding  10  CFR 


parts  20  and  35  will  clarify  the 
requirements  for  Unintended  Radiation 
Exposures  to  an  Embryo,  Fetus  or  Breast 
Fed  Child.  Revisions  10  CFR  parts  30, 

40.  and  70.  Decommissioning  Funding 
will  require  facilities  to  be 
decontaminated  and  decommissioned 
with  licensee  controlled  funds. 

Revisions  to  10  CFR  part  40  will  clarify 
numerous  definitions,  exemptions  and 
general  licenses  for  many  source 
material  facilities.  Revisions  to  10  CFR 
parts  30.  40.  and  70  will  establish  a  low- 
level  waste  shipment  manifest 
information  and  reporting  system. 
Further  revisions  to  10  CFR  parts  30, 40. 
and  70  will  address  Financi^  Assurance 
for  Institutional  Control  at  Low-Level 
Waste  Sites.  The  addition  of  land 
ownership  requirements  for  low-level 
waste  sites  in  10  CFR  part  61  will  be 
discussed. 

The  workshop  will  be  chaired  by  Mr. 
Richard  L.  Bangart,  Director.  Office  of 
State  Programs,  U.S.  Nuclear  Regulatory 
Commissiem.  The  public  meeting  will  be 
conducted  in  a  manner  that  will 
expedite  the  orderly  conduct  of 
business.  A  transcript  of  the  public 
meeting  will  be  available  for  inspection 
and  copying  for  a  fee,  at  the  NRC  Public 
Document  Room.  2120  L  Street,  NW. 
(Lower  Level).  Washington.  IX  20555 
on  or  about  November  15. 1993. 

The  following  procedures  apply  to 
public  attendance  at  the  workshop: 

1.  Questions  or  statements  from 
attendees  other  than  participants,  i.e., 
participating  representatives  of  each 
Agreement  State  and  participating  NRC 
staff  will  be  entertained  as  time  permits; 
and 

2.  Seating  for  the  public  will  be  on  a 
first-come,  first-served  basis. 

Dated  at  Rockville,  Maryland  this  18th  day 
of  October,  1993. 

For  the  Nuclear  Regulatory  Conunission. 
Richard  L.  Bangart, 

Director,  Office  of  State  Programs. 

(FR  Doc.  93-26031  Filed  10-21-93;  8:45  am] 
MUJNG  CODE  75M-ai-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  73 

[Airspace  Docket  No.  93-ASW-6] 

Proposed  Change  of  Time  of 
Designation  to  Restricted  Areas  R- 
6302C  and  D,  Fort  Hood;  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rule  would 
amend  the  time  of  designation  for 
Restricted  Areas  R-6302C  and  R-6302D, 
Fort  Hood.  TX,  to  more  accurately 
reflect  current  user  requirements  for  the 
airspiace.  This  action  is  proposed  as  a 
result  of  a  Special  Use  Airspace  Review 
conducted  by  the  FAA  at  Fort  Hood,  TX. 
in  May  1993. 

DATES:  Comments  must  be  received  on 
or  before  December  8, 1993. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manner,  Air 
Traffic  Division.  ASW-500,  Di^et  No. 
93-ASW-6,  Federal  Aviation 
Administration,  4400  Blue  Mound 
Road.  Fort  Worth.  TX  76193-0500. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT*. 
Steve  Riley,  Military  Operations 
Program  Office  (ATM-420),  Office  of 
Air  Traffic  System  Management.  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  IXJ  20591:  telephone:  (202) 
267-7130. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argriments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic,  and 
energy-related  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  vrishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
“Comments'to  Airspace  Docket  No.  93- 
ASW-B.”  The  postcard  %vill  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  he  changed  in  light 
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of  comments  received.  AH  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 
Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220, 800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPl^’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 
The  FAA  is  considering  an 
amendment  to  part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  part  73)  to 
amend  the  time  of  designation  of 
Restricted  Area  R-6302C  and  R-6302D 
at  Fort  Hood,  TX.  In  May  1993,  the  FAA 
conducted  an  on-site  evaluation  of  the 
special  use  airspace  at  Fort  Hood,  TX. 

The  review  team  concluded  that  the 
published  time  of  designation  for  R- 
6302C  and  R-6302D  should  be  amended 
to  more  accurately  reflect  current  user 
requirements.  As  proposed,  the  time  of 
designation  for  R-^302C  would  be 
changed  from  the  current  “By  NOT AM 
2  hours  in  advance”  to  more  specific 
times  “0709-1900  local  time,  Monday- 
Friday:  other  times  by  NOTAM.”  This 
change  would  more  clearly  indicate  the 
primary  hours  of  use  for  the  restricted 
area,  while  retaining  the  provision  to 
activate  the  restrict^  area  on  a  “By 
NOTAM”  basis  when  required.  In 
addition,  the  time  of  designation  for  R- 
6302D  would  be  changed  from  “0600- 
2100  local  time,  daily;  other  times  by 
NOTAM”  to  “0700-1900  local  time, 
Monday-Friday;  other  times  by 
NOTAM.”  This  would  result  in  a 
reduction  by  21  hours  per  week  from 
the  currently  published  basic  time  of 
designation  for  R-6302D.  while 
retaining  the  provision  to  activate  R- 
6302D  “By  NOTAM”  when  necessary. 
These  changes  would  enhance  airspace 
management,  and  more  clearly  indicate 
to  the  public  the  times  when  ^e 
restricted  areas  may  be  expected  to  be 
in  use  for  military  purposes.  This 
proposal  would  not  alter  the  dimensions 
of,  or  activities  conducted  within,  R- 
6302C  and  R-6302D.  Section  73.63  or 


part  73  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.8A  dated  March  3, 1993. 

Environmental  Review 

This  proposed  action  will  be  reviewed 
for  environmental  impact  prior  to  an 
FAA  decision  on  the  matter. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fiequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  “major  rule” 
imder  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
trafiic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 
Airspace,  Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510, 1522;  E.0. 10854,  24  FR  9565,  3  CFR, 
1959-1963  Comp.,  p.  389;  49  U.S.C  106(g); 

14  CFR  11.69. 

$73.63  [Amended] 

R-6302C  Fort  Hood,  TX  [Amended] 

By  removing  the  words  “By  NOTAM  2 
hours  in  advance”  and  substituting  the  words 
“0700-1900  local  time,  Monday-Friday;  other 
times  by  NOTAM.”, 

R-6302D  Fort  Hood,  TX  (Amended) 

By  removing  the  words  “0600-2100  local 
time,  daily;  o^er  times  by  NOTAM”  and 
substituting  the  words  “0700-1900  local 
time,  Monday-Friday;  other  times  by 
NOTAM.” 

Issued  in  Washington,  DC,  on  October  13, 
1993. 

Harold  W.  Becker, 

Manager,  Airspace-Bules  and  Aeronautical 
Information  Division. 

[FR  Doc.  93-26063  Filed  10-21-93;  8:45  am) 
KUINQ  coot  4t10-1»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 
[Regulations  Nos.  4  and  16] 

RIN  0960-AD63 

Testing  Modifications  to  the  Disability 
Determination  Procedures 

agency:  Social  Security  Administration, 
HHS. 

ACTION:  Proposed  rules. 

SUMMARY:  We  propose  to  add  new  rules 
which  would  establish  authority  to  test 
models  that  modify  the  disability 
determination  procedures  we  follow 
under  titles  II  and  XVI  of  the  Social 
Security  Act  (the  Act).  These  models 
will  provide  us  with  information  so  we 
can  determine  their  effectiveness  in 
improving  the  disability  process.  The 
intended  result  is  to  enable  us  to  make 
recommendations  for  national 
implementation  of  improvements 
identified  by  the  tests.  These  proposed 
regulations  only  refer  to  the  changes  to 
the  disability  procedures  we  may  test. 
Unless  specified,  all  other  regulations 
related  to  the  disability  determination 
procedures  remain  unchanged. 

DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  November  22, 1993. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Si^ial  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore,  MD 
21235,  or  delivered  to  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235,  between  8  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Alternatively,  you  may  submit 
comments  by  telefax  to  (410)  966-0869. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
showm  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  D.  Lemer,  Legal  Assistant,  Office 
of  Regulations,  Social  Security 
Administration,  6401  Security  Blvd., 
Baltimore,  MD  21235,  (410)  965-1762. 

SUPPLEMENTARY  INFORMATION: 
Background 

We  are  proposing  to  establish  the 
authority  to  test  model  projects 
designed  to  improve  the  initial 
disability  determination  process.  These 
models  will  test,  on  a  limited  basis,  the 
efiect  of:  having  disability  specialists  in 
field  offices  of  &e  Social  Security 
Administration  (SSA)  request  and 
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evaluate  medical  evidence  before 
sending  the  claim  to  the  State  agency; 
expanding  the  authority  of  the  disability 
specialist  in  SSA  field  offices  to  make 
presumptive  disability  findings  in 
claims  for  supplemental  security 
income  (SSI)  benefits  based  on 
disability  under  title  XVI;  providing  a 
claimant  with  an  opportimity  for  a  face- 
to-face  interview  with  a  decisionmaker 
earlier  in  the  disability  adjudication 
process;  giving  the  decisionmaker 
authority  to  make  initial  or 
reconsideration  determinations  without 
requiring  the  medical  consultant  to  sign 
the  disability  determination;  having  the 
reconsideration  determination  made  by 
a  Federal  disability  reconsideration 
officer  who  will  s<±edule  a  face-to-face 
interview  with  the  claimant  when  a 
reconsideration  determination  is 
requested;  and  eliminating  the 
reconsideration  step  from  the 
administrative  review  process  in  claims 
for  Social  Security  or  SSI  based  on 
disability. 

In  recent  years,  various  studies  have 
been  conducted  on  how  to  improve  the 
disability  determination  process.  One 
such  project  was  the  personal 
appearance  demonstration  (PAD) 
project,  which  we  conducted  pursuant 
to  section  6  of  Public  Law  (Pub.  L.)  98- 
460,  the  Social  Security  Disability 
Benefits  Reform  Act  of  1984.  Although 
we  were  not  able  to  gain  statistically 
valid  results  fi^m  that  project,  we  did 
gain  valuable  operating  knowledge  and 
experience.  Specifically,  we  learned 
from  the  PAD  that  we  need  to  monitor 
more  closely  and  follow  up  more  closely 
on  the  operations  in  the  field  offices  and 
State  agencies  so  that  the  study  or  test 
outcomes  and  results  will  be  valid  and 
reliable.  By  doing  this  in  connection 
with  the  proposed  models,  we  will  be 
able  to  choose  the  best  processes  for 
making  disability  determinations  and 
recommend  specific  changes  on  a 
national  basis. 

The  models  described  below  are 
designed  to  test  enhancement  of  our 
current  goals  which  are  to: 

•  Provide  assistance  to  the  disability 
applicant  by  making  the  filing  of  a 
disability  claim  simpler,  more 
responsive  and  more  compassionate; 

•  Promote  fairness  in  each  disability 
determination  by  ensuring  that  each 
disability  applicant  is  given  an 
opportunity  to  provide  all  the  necessary 
information  to  complete  the  claim  and 
is  aware  of  his/her  rights  under  the 
program;  and 

•  Ensure  that  the  Agency’s 
determination  is  both  inclusive  and 
equitable. 

We  expect  the  number  of  disability 
claims  will  increase  in  the  next  few 


years  independent  of  the  models 
discussed  below.  We  do  not  know 
whether  this  increase  will  be  permanent 
or  temporary.  We  will  continue  to 
closely  monitor  the  workload  situation 
and  take  appropriate  management 
action  as  necessary. 

For  the  long  term,  we  want  to  obtain 
information  about  alternatives  to  oiur 
current  procedures  to  see  if  they  enable 
us  to  have  better  decisionmaking  earlier 
in  the  process. 

The  five  models  described  in  the 
proposed  rules  are  designed  to  test 
modifications  to  certain  aspects  of  the 
disability  determination  process  both 
before  and  after  the  initial 
determination.  We  are  affording  the 
public  an  opportunity  to  comment  on 
them,  and  l^fore  issuing  final  rules  on 
the  testing  of  any  of  the  proposed 
models,  we  will  give  full  consideration 
to  all  of  the  significant  comments  we 
receive. 

Provisions  of  the  Regulations 

In  the  proposed  regulations,  we 
describe  five  models  which  would 
modify  the  disability  determination 
procedures  we  follow  imder  titles  II  and 
XVI  of  the  Act.  The  disability  process 
models  that  we  test  may  be  conducted 
in  as  many  as  five  States.  The 
individuals  who  participate  in  the  tests 
will  be  randomly  assigned  to  a  test 
group  or  control  group  in  each  site 
where  the  test  are  conducted. 

The  first  model,  the  disability 
specialist  model,  would  measiure  the 
effects  of  having  disability  specialists  in 
SSA  field  offices  request  and  evaluate 
existing  medical  evidence.  Disability 
specialists  are  claims  representatives  in 
our  field  offices  who  would  be  given 
special  disability  program  training 
similar  to  the  training  that  State  agency 
disability  examiners  receive.  They 
would  review  the  claim  before  it  is  sent 
to  the  State  agency,  request  and  evaluate 
existing  medical  evidence  and,  if 
appropriate,  arrange  for  a  consultative 
examination.  With  respect  to 
applications  for  SSI  benefits  based  on 
disability,  they  would,  where 
appropriate,  make  presumptive 
disability  findings  based  on  the 
authority  existing  in  §§  416.933  and 
416.934,  without  the  limitations 
imposed  by  Social  Seciuity  Ruling 
(SSR)  80-36. 

The  second  model,  the  claims  intake 
and  determination  model,  would 
measure  the  effects  of  having  the 
applicant  interviewed  by  a 
decisioiunaker  when  a  daim  for 
disability  benefits  is  filed.  The 
decisionmaker  would  have  the  authority 
to  make  the  initial  disability 
determination.  Medical  consultants 


would  assist  the  decisionmaker  and 
would  be  available  for  consultation 
throughout  this  process.  The  applicant 
would  be  offered  the  opportimity  to 
have  the  interview  conducted  face-to- 
face.  The  decisionmaker  may  either  be 
a  State  agency  disability  examiner  or  a 
Federal  employee.  Videoconferendng 
may  be  used  in  some  instances,  in  one 
or  more  sites,  to  conduct  face-to-face 
interviews  in  this  model. 

The  third  model,  the  face-to-face 
predenial  interview  model,  would 
measure  the  effects  of  having  a  State 
agency  provide  an  applicant  with  the 
opportunity  for  a  face-to-face  interview 
before  an  initial  determination  denying 
the  claim  is  made.  If  the  applicant 
requests  the  interview,  it  would  be 
conducted  by  a  State  agency  disability 
examiner  who  would  make  the  initial 
disability  determination.  Medical 
consultants  would  assist  the  disability 
examiner  and  would  be  available  for 
consultation  throughout  this  process.  In 
addition,  videoconferencing  may  be 
used  in  some  instances  in  one  or  more 
sites  to  conduct  the  face-to-face 
interview. 

The  fourth  model,  the  face-to-face 
reconsideration  model,  would  measure 
the  effects  of  having  a  face-to-face 
interview  conduct^  by  a  Federal 
disability  reconsideration  officer  who 
would  make  the  reconsideration 
determination. 

The  fifth  model,  the  reconsideration 
elimination  model,  would  measure  the 
effects  of  eliminating  the 
reconsideration  step  of  the 
administrative  review  process.  The 
outcomes  of  the  tests  we  conduct  would 
be  measured  finm  intake  through  the 
administrative  law  judge  (ALJ)  hearing 
in  the  current  administrative  review 
process.  The  proposed  regulations 
describe  the  models  and  explain  the 
procedures  and  a  claimant’s  rights  in 
coimection  with  the  face-to-face 
interview  conducted  under  the  third 
and  forirth  models. 

Existing  Procedures 

Under  our  existing  procedures,  the 
claimant  often  talks  in  person  to  an  SSA 
field  office  employee  when  the  claim  for 
benefits  is  filed,  llie  field  office 
employee  prepares  the  necessary  claims 
intake  forms  and  records  observations 
about  the  claimant.  Currently,  field 
office  employees  are  not  trained  to  read 
and  evaluate  medical  reports.  Although 
field  office  employees  review 
applications  for  SSI  benefits  based  on 
disability  and  make  presumptive 
disability  and  presumptive  blindness 
findings,  they  make  such  findings  only 
in  the  situations  set  out  in  $  416.934  of 
our  regulations.  SSR  80-36  and 
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§  416.933  of  our  regulations  insofar  as  it 
involves  SSI  claims  based  on  an 
infection  with  the  human 
immunodeficiency  virus  (See  58  FR 
36059  (July  2. 1993)).  The  field  office 
employee  also  sends  the  claims 
information  and  evidence  provided  by 
the  claimant  to  the  State  agency. 

Under  existing  procedures,  an  initial 
determination  as  to  whether  a  claimant 
is  disabled  is  made  by  a  State  agency  on 
the  basis  of  the  evidence  in  the 
claimant’s  case  file.  This  evidence  may 
include,  but  is  not  limited  to,  written 
medical  reports  and  observations  of  the 
claimant  prepared  by  an  SSA  employee 
at  the  field  office  when  the  claim  is 
filed.  The  claimant  can  give  us,  or  we 
can  obtain,  information  such  as  reports 
fitnn  doctors,  hospitals,  employers  or 
others  that  would  be  pertinent  to  the 
disability  detennination. 

The  initiAl  determination  of  whether 
a  person  is  disabled  under  title  II  or  title 
XVI  is  made  by  a  State  agency  under 
sections  221  and  1633  of  the  Act  and  the 
regulations  at  20  CFR  part  404,  subpart 
Q,  and  part  416,  subp^ ).  The  State 
agency  decisionmaking  team  consists  of 
a  disal^ty  examiner  who  is  not  a 
physician,  and  a  medical  consultant 
who  is  a  physician  or  psychologist.  The 
disability  examiner  is  qualified  to 
intopret  and  evaluate  medical  reports 
and  other  evidence  relating  to  a  person’s 
physical  and  mental  impairments,  and, 
as  necessary,  to  determine  the 
claimant’s  capacity  for  performing 
substantial  gainful  activity,  as  defined 
in  §§  404.1572  and  416.972.  The  State 
agency  has  the  authority  to  make  a 
presumptive  disability  (V  {nesumptive 
blindness  finding  in  any  ^I  case  in 
^dikdi  the  evidence,  th^gh  not 
sufficient  to  make  a  formal 
determination  of  disability  or  blindness, 
is  sufficient  to  find  there  is  a  high 
degree  of  probability  that  the  claimant  is 
disabled  or  blind. 

The  State  agency  disability  examiner 
evaluates  the  available  evidence  in  the 
claimant’s  case  file  and  obtains  any 
additional  evidence  necessary, 
including  medical  evidence  the 
claimant’s  own  soiurces,  reports  from  the 
physicians  who  examined  the  claimant 
at  ffie  State  agency’s  request  and  non¬ 
medical  evictence.  The  State  agency 
decisionmaking  team  then  makes  the 
initial  detennination  with  the  disability 
examiner  and  medical  consultant  being 
co-dedsioiunakers.  When  the  State 
agency  makes  the  initial  determination 
about  the  claimant’s  entitlement  to  or 
eligibility  for  benefits,  a  notice  is  sent  to 
the  claiinant  to  irtform  him  or  her  of  the 
determination.  The  notice  includes 
information  about  the  claimant’s  appeal 
rights.  The  claimant  may  appeal  by 


requesting  a  reconsideration 
determination. 

Reconsideration  is  the  first  step  in  the 
administrative  review  process.  It 
consists  of  a  review  by  a  disability 
examiner  and  medical  consultant  who 
were  not  the  decisionmakers  who  made 
the  initial  determination.  *1110 
reconsideration  determination  is  based 
on  all  the  evidence  in  the  case  file  and 
any  new  evidence  submitted.  When  the 
reconsideration  determination  is  made, 
the  claimant  is  notified  of  the 
determination.  The  notice  advises  the 
claimant  that  if  he  or  she  is  dissatisfied 
with  the  determination,  he  or  she  may 
request  a  hearing  before*  an  ALJ.  At  the 
hearing,  the  claimant  is  given  ffie 
opportunity  to  testify  about  his  or  her 
m^ical  condition,  submit  additional 
evidence,  and  introduce  witnesses,  if 
any,  on  his  or  her  own  behalf.  Following 
the  decision,  the  claimant  may  request 
Appeals  Coimcil  review,  if  he  or  she 
disagrees  with  the  hearing  decision. 

Tests  of  Modifications  to  the  Disability 
Detennination  Procedures 

The  first  model,  the  disability 
specialist  model,  is  designed  to  test 
whether  the  claims  intake  process 
would  be  improved  by  giving  selected 
SSA  field  office  personnel  more 
authority  to  obtain  and  evaluate  more 
medical  evidence  and,  in  SSI  cases,  to 
make  presumptive  disability  findings. 
This  model  is  intended  to  allow  us  to 
see  if  giving  the  State  agency  this 
additional  information  would  improve 
our  overall  processing  times. 

The  field  office  personnel  who  would 
participate  in  a  test  of  this  model  would 
be  specially  trained  as  disability 
specialists.  The  training  ivould  enable 
them  to  request  and  ev^uate  the 
claimant’s  medical  records,  and,  if 
appropriate,  arrange  for  a  consultative 
examination.  Anoffier  result  of  this 
training  would  be  to  give  the  disability 
specialists  the  ability  to  make  a 
presumptive  disalnlity  or  presumptive 
blindness  finding  in  a  greater  number  of 
SSI  cases. 

The  second  model,  the  claims  intake 
and  determination  model,  would 
measure  the  effects  of  having  the 
applicant  interviewed  by  a 
decisionmaker  when  a  claim  for 
disability  benefits  is  filed.  Physicians 
and  psychologists  (medical  consultants) 
would  be  available  frv  ccmsultation  with 
the  decisionmaker,  but  the 
decisionmaker  would  have  authority  to 
request,  review,  and  evaluate  evidence 
and  make  the  disability  determination 
without  having  the  m^ical  consultant 
sign  the  disability  detramination  forms. 
The  applicant  would  be  ofieied  the 
opportunity  to  have  the  interview 


conducted  face-to-face.  The 
decisionmaker  may  either  be  a  State 
agency  disability  examiner  or  a  Federal 
employee.  Videoconferencing  may  be 
used  in  some  instances,  in  one  or  more 
sites,  to  conduct  face-to-face  interviews 
in  this  model. 

The  third  model,  the  face-to-face 
predenial  interview  model,  is  designed 
to  test  the  efiect  of  face-to-face  predenial 
interviews  conducted  by  State  agency 
disability  examiners.  In  this  model, 
prior  to  releasing  the  initial 
determination  denying  the  claim,  the 
State  agency  would  notify  the  claimant 
that  he  she  has  the  opportunity  for  a 
face-to-face  interview  with  the  State 
agency  disability  examiner.  A  notice 
would  be  mailed  to  the  claimant  at  least 
20  days  before  the  date  of  the  interview 
unless  the  claimant  waives  (in  writing) 
his/her  right  to  the  20-day  advance 
notice.  In  this  model,  the  claimant 
should  not  waive  his/her  right  to  the  20- 
day  advance  notice  if  the  claimant 
needs  time  to  get  ready  for  the 
interview.  If  the  claimant  does  waive 
his/her  right  to  the  20-day  advance 
notice,  an  interview  would  be 
scheduled  for  the  claimant  as  soon  as 
possible  and  a  notice  of  the  time  and 
place  of  the  interview  would  be  mailed 
to  the  claimant.  In  this  instance,  the 
notice  would  be  mailed  at  least  10  days 
before  the  date  of  the  interview.  In  this 
model,  claimants  who  waive  the  right  to 
appear  at  the  foce-to-face  interview,  or 
do  not  appear  for  a  scheduled  interview, 
and  do  not  submit  additional  evidence, 
or  do  not  respond  within  a  specified 
period  to  our  attempts  to  communicate 
with  them,  would  receive  an  initial 
detennination  denying  their  claim  and 
notice  that  they  may  appeal  to  an  ALJ. 

If  a  claimant  shows  that  there  was  good 
cause  for  failing  to  take  one  of  these 
actions,  we  would  provide  another 
opportunity  for  a  face-to-face  interview. 
At  any  time  in  the  process  vriien  a 
determination  fully  favorable  to  a 
claimant  can  be  made,  it  would  be. 
Physicians  or  psychologists  (medical 
consultants)  would  be  available  for 
consultations  with  the  disability 
examiner  both  before  aiKl  after  the  face- 
to-face  interview.  Since  the  physician/ 
psychologist  involvement  would  be  as  a 
consultant,  the  State  agency  disability 
examiner  wordd  make  the  initial 
determination  after  the  interview 
without  having  the  medical  consultant 
sign  the  disability  determination  form. 

^e  fourth  model,  the  face-to-face 
Federal  reconsideration  model,  would 
test  whether  the  disability  process  is 
improved  by  a  face-to-face 
reconsideration  interview  between  the 
claimant  and  a  Federal  decisionmaker. 
In  resptmse  to  a  claimant’s  request  for 
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reconsideration  of  a  less  than  fully 
favorable  initial  disability 
determination,  we  would  schedule  a 
face-to-face  interview  for  the  claimant 
with  a  Federal  disability  reconsideration 
officer  who  would  make  the 
reconsideration  determination.  The 
Federal  disability  reconsideration 
officer  would  consult  with  a  medical 
consultant  when  it  is  necessary  before 
making  the  reconsideration 
determination. 

Prior  to  the  date  of  the  face-to-face 
interview  with  the  claimant,  the  Federal 
disability  reconsideration  ofHcer  would 
review  the  file.  If  this  review  results  in 
the  need  for  additional  information,  it 
would  be  requested  before  the  face-to- 
face  interview  is  to  occur.  If  the 
claimant  submits  additional  evidence 
prior  to  the  date  of  the  interview,  it 
would  also  be  considered.  If  the  review 
indicates  that  a  fully  favorable 
determination  can  be  made  it  would  be 
made  and  the  interview  would  be 
canceled.  Otherwise,  a  face-to-face 
interview  would  remain  scheduled.  The 
claimant  would  be  mailed  a  notice  of 
the  time  and  place  of  the  interview  at 
least  20  days  before  the  date  of  the 
interview  unless  the  claimant  waives  (in 
writing)  his/her  right  to  the  20-day 
advance  notice.  In  this  model,  the 
claimant  should  not  waive  his/her  right 
to  the  20-day  advance  notice  if  the 
claimant  ne^s  time  to  get  ready  for  the 
interview.  If  the  claimant  does  waive 
his/her  right  to  the  20-day  advance 
notice,  an  interview  would  be 
scheduled  for  the  claimant  as  soon  as 
possible  and  a  notice  of  the  time  and 
place  of  the  interview  would  be  mailed 
to  the  claimant.  In  this  instance,  the 
notice  would  be  mailed  at  least  10  days 
before  the  date  of  the  interview.  If  the 
claimant  is  unable  to  travel  or  has  some 
other  reason  why  he  or  she  cannot 
attend  the  interview,  the  Federal 
disability  reconsideration  officer  would 
change  the  time  or  place  if  there  is  good 
cause  under  the  standards  in  §  404.936 
(c)  and  (d)  or  §  416.1436  (c)  and  (d),  as 
appropriate. 

Claimants  may  waive  the  right  to 
appear  for  the  face-to-face  interview.  If 
the  claimant  does  not  appear  at  the 
interview,  the  Federal  disability 
reconsideration  officer  would  prepare 
and  issue  a  reconsidered  determination 
based  on  the  information  in  the  case 
ff  le.  If  the  claimant  submits  additional 
evidence,  even  though  he  or  she  waives 
the  face-to-face  interview,  that  evidence 
would  be  considered  by  the  Federal 
disability  reconsideration  officer  when 
he  or  she  makes  the  reconsidered 
determination.  Written  notice  of  the 
determination  would  be  sent  to  the 


claimant  with  a  copy  of  the 
determination. 

In  both  the  third  and  fourth  models, 
the  claimant  would  have  the 
opportunity  to  waive  our  advance  notice 
of  the  interview  date  and  the  right  to 
request  reimbursement  for  travel  if  the 
distance  travelled  to  the  interview  site 
exceeds  75  miles. 

The  fffth  model,  the  reconsideration 
elimination  model,  is  designed  to  test 
whether  the  disability  process  is 
improved  by  the  elimination  of  the 
reconsideration  step.  If  a  claimant  is  not 
satisfied  with  the  initial  determination, 
he  or  she  may  request  a  hearing  before 
an  ALJ.  The  procedures  we  currently 
follow  when  review  by  an  ALJ  is 
requested  would  be  followed  in  this 
model. 

Regulatory  Procedures 
Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  these  regulations 
do  not  meet  any  of  the  threshold  criteria 
for  a  major  rule.  Therefore,  a  regulatory 
impact  analysis  is  not  required. 

Paperwork  Reduction  Act 

Data  collection  involved  in  the 
evaluation  of  any  of  the  models  would 
necessitate  new  reporting  or 
recordkeeping  requirements  which 
would  ne^  clearance  by  the  Office  of 
Management  and  Budget  (OMB).  These 
requirements  are  still  being  developed. 
When  specifics  have  been  determined,  a 
request  for  clearance  will  be  forwarded 
to  OMB  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  affect  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act.  is 
not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802,  Social  Security- 
Disability  Insurance;  93.807,  Supplemental 
Security  Income) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits,  Old-Age,  Reporting  and 
recordkeeping  requirements.  Survivors 
and  Disability  Insurance. 


20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged.  Blind,  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income. 

La%vrence  H.  Thompson, 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  September  2, 1993. 

Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  parts  404  and  416  of  chapter 
in  of  title  20  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-  ) 

1.  The  authority  citation  for  20  CFR 
part  404,  subpart  J,  continues  to  read  as 
follows: 

Authority:  Secs.  201(j),  205(a).  (b),  (d)-(h), 
and  (j),  221(d).  and  1102  of  the  S<Kial 
Security  Act;  42  U.S.C  401(j),  405(a),  (b),  (d)- 
(h),  and  (j).  421(d),  and  1302. 

2.  Section  404.906  is  revised  to  read 
as  follows: 

§  404.906  Testing  modifications  to  the 
disability  determination  procedures. 

(a)  Applicability  and  scope. 
Notwithstanding  any  other  provision  in 
this  part  or  part  422,  we  are  establishing 
the  procedures  set  out  in  this  section  to 
test  modifications  to  our  disability 
determination  process.  These 
modifications  will  enable  us  to  test 
either  individually  or  in  one  or  more 
combinations,  the  effect  of:  Having 
disability  specialists  in  our  field  offices 
request  and  evaluate  medical  evidence 
before  it  is  forwarded  to  the  State 
agency;  providing  persons  who  have 
appli^  for  benefits  based  on  disability 
with  the  opportunity  for  a  face-to-face 
interview  with  a  decisionmaker  earlier 
in  the  disability  determination  process; 
having  a  single  decisionmaker  make 
initial  or  reconsideration  determinations 
in  those  claims;  having  the  disability 
reconsideration  determination  made  by 
a  Federal  disability  reconsideration 
officer  who  will  schedule  a  face-to-face 
interview  with  the  claimant;  and  having 
a  claimant  who  is  dissatisfied  with  the 
initial  determination  request  a  hearing 
before  an  administrative  law  judge 
rather  than  a  reconsideration 
determination.  The  models  which  we 
test  will  be  designed  to  provide  us  with 
current  information  regarding  the  effect 
of  the  procedural  modifications  we  test 
and  enable  us  to  decide  whether  and  to 
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what  degree  the  disability  determination 
process  would  be  improved,  if  they 
were  implemented  on  a  national  level. 

(b)  Procedures  for  cases  included  in 
the  tests.  The  individuals  who 
participate  in  the  tests  will  be  selected 
randomly  and  assigned  to  a  test  group 
or  control  group  in  each  test  State.  The 
disability  specialist  model  and  the 
claims  intake  and  determination  model 
are  described  in  paragraphs  (b)  (1)  and 

(2)  of  this  section,  respe^ively.  The 
other  three  models  are  described  in 
paragraphs  (b)  (3),  (4)  and  (5)  of  this 
section.  We  may  test  the  models 
described  in  this  section  separately,  or 
we  may  test  either  of  the  models 
described  in  paragraphs  (b)  (1)  or  (2)  in 
conjunction  with  one  or  more  of  the 
models  described  in  paragraphs  (b)  (3), 
(4).  or  (5)  of  this  section. 

(1)  In  the  disability  specialist  model, 
the  initial  claims  intake  process  will  be 
modified  by  having  specially  trained 
SSA  field  office  personnel  review  the 
claim  before  forwarding  it  to  the  State 
agency.  These  field  office  personnel  will 
be  specially  trained  as  disability 
specialists.  They  will  remiest  and 
evaluate  existing  medical  evidence,  and 
if  appropriate,  arrange  for  a  consultative 
examination. 

(2)  In  the  claims  intake  and 
determination  model,  when  you  Hie  a 
claim  for  disability  beneRts,  you  will  be 
interviewed  by  a  decisionmaker  who 
has  the  authority  to  assess  your  residual 
functional  capacity  and  to  make  the 
determination  of  disability.  Physicians 
and  psychologists  (medical  consultants) 
will  be  available  for  consultation  with 
the  decisionmaker.  Although  the 
medical  consultant  will  be  available  for 
consultation  after  the  interview,  the 
decisionmaker  will  have  authority  to 
make  the  disability  determination 
without  having  the  medical  consultant 
sign  the  disability  determination  forms. 
You  will  be  oRei^  the  opportunity  for 
your  interview  to  be  conducted  face-to- 
face.  In  some  instances,  in  one  or  more 
sites,  videoconferencing  may  be  used  to 
conduct  face-to-face  interviews  in  this 
model.  The  decisionmaker  who 
interviews  you  may  either  be  a  State 
agency  disability  examiner  or  a  Federal 
employee.  The  decisionmaker  will  be 
able  to  request,  review,  and  evaluate  all 
evidence  necessary  to  make  a 
determination  of  disability. 

(3)  In  the  face-to-face  predenial 
interview  model,  we  will  modify  the 
initial  determination  process.  If  you  are 
selected  to  participate  in  a  test  of  this 
model,  we  will  provide  you  with  the 
opportunity  to  ^ve  a  face-to-face 
interview  with  a  State  agency  disability 
examiner  before  the  State  agency  makes 
an  initial  determination  denying  your 
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claim.  If  the  disability  examiner  Rnds 
that  the  evidence  in  your  Rle  requires  an 
initial  determination  denying  your 
claim,  the  State  agency  will  mail  a 
written  notice  to  you.  The  notice  will 
tell  you  that,  before  the  State  agency 
makes  a  formal  determination  about 
whether  you  are  disabled,  you  may  have 
an  interview  with  the  State  agency 
disability  examiner.  You  must  request 
an  interview  within  30  days  after  the 
date  you  receive  the  notice.  If  you  make 
a  late  request  for  an  interview  but  show 
in  writing  that  you  had  good  cause 
under  the  standards  in  §404.911  for 
missing  the  deadline,  the  disability 
examiner  will  extend  the  deadline.  This 
notice  will  also  explain  that  we  will 
notify  you  of  the  date  of  the  interview 
at  least  20  days  before  the  date  of  the 
interview  imless  you  waive  (in  writing] 
your  right  to  the  advance  notice.  You 
should  not  waive  your  right  to  the  20- 
day  advance  notice  if  you  need  time  to 
get  ready  for  the  interview.  If  you  do 
waive  your  right  to  the  20-day  advance 
notice,  an  interview  will  be  sidieduled 
for  you  as  soon  as  possible  and  a  notice 
of  the  time  and  place  of  your  interview 
will  be  mailed  to  you.  In  this  instance, 
the  notice  will  be  mailed  to  you  at  least 
10  days  before  the  date  of  the  interview. 
If  you  waive  your  right  to  appear  for  the 
face-to-face  interview  or  if  you  do  not 
appear  for  a  scheduled  interview  and  do 
not  submit  additional  evidence,  or  if 
you  do  not  respond  before  the  date  of 
the  interview  to  our  attempts  to 
communicate  with  you,  you  will  receive 
an  initial  determination.  A  written 
notice  of  that  determination  will  be 
mailed  to  you  and  will  state  the  reasons 
for  the  determination  and  its  eflect,  and 
will  inform  you  of  your  right  to  a 
hearing  before  an  administrative  law 
judge.  If  you  request  an  interview,  the 
disability  examiner  will  mail  a  notice  to 
you  informing  you  of  the  time  and  place 
of  your  interview.  The  notice  will  1m 
mailed  to  you  at  least  20  days  before  the 
date  of  the  interview,  unless  you  have 
waived  (in  writing)  your  right  to  the  20- 
day  advance  notice.  At  any  time  in  the 
process  when  a  fully  favorable 
determination  can  1m  made,  it  ivill  be. 
Physicians  and  psychologists  (medical 
consultants)  will  ^  available  for 
consultation  with  the  disability 
examiner.  Although  the  medical 
consultant  will  also  be  available  for 
consultation  after  the  face-to-face 
predenial  interview,  the  State  agency 
disability  examiner  will  have  authority 
to  make  the  initial  disability 
determination  without  having  the 
medical  consultant  sign  the  disability 
determination  on  the  forms  we  provide 
to  the  State  agency  (see  §  404.1615).  The 
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State  agency  disability  examiner  will 
also  have  the  authority  to  assess  your 
residual  functional  capacity.  If  you  are 
unable  to  travel  or  have  some  other 
reason  why  you  cannot  attend  your 
interview  at  the  scheduled  time  or 
place,  you  should  request  at  the  earliest 
possible  date  before  the  date  of  the 
interview  that  the  time  or  place  be 
changed.  The  disability  examiner  will 
change  the  time  or  place  if  there  is  good 
cause  for  doing  so  under  the  standards 
in  §  404.936  (c)  and  (d).  If  you  attend  the 
interview,  or  if  you  do  not  attend  the 
interview  but  you  submit  additional 
evidence,  the  State  agency  disability 
examiner  will  make  an  initial 
determination  based  on  the  evidence  in 
your  file,  including  the  evidence 
obtained  at  the  interview,  or  any 
additional  evidence  you  submit.  If  your 
initial  determination  is  less  than  fully 
favorable  following  the  interview  an^or 
after  you  submit  additional  evidence, 
you  will  be  notified  that  you  may 
'  request  a  hearing  before  an 
administrative  law  judge  if  the  issue  you 
want  reviewed  is  based  on  the  medical 
factors  involved  in  the  initial 
determination.  In  some  instances,  in  one 
or  more  sites,  videoconferencing  may  be 
used  to  conduct  face-to-face  interviews 
in  this  model. 

(i)  Yourri^ts.  In  connection  with 
your  interview — 

(A)  You  may  request  that  we  or  the 
State  agency  assist  you  in  obtaining 
pertinent  evidence  about  your 
disability; 

(B)  You  may  have  a  representative, 
appointed  under  subpart  R  of  this  part, 
at  your  interview,  or  you  may  represent 
yourself; 

(C)  You  or  your  representative  may 
review  the  evidence  in  your  case  file, 
either  on  the  date  of  your  interview  or 
at  an  earlier  time  at  your  request; 

(D)  You  or  your  representative  may 
present  additional  evidence  and  bring 
witnesses  to  support  your  case  at  your 
interview;  and 

(E)  You,  your  representative,  and  your 
witnesses  may  be  eligible  for 
reimbursement  of  travel  expenses  under 
§§  404.999a  through  404.999d  incurred 
in  connection  with  your  interview  if  the 
distance  from  the  person’s  residence  or 
office  (whichever  he  or  she  travels  from) 
to  the  interview  site  exceeds  75  miles. 

(ii)  [Reserved] 

(4)  In  the  face-to-face  Federal 
reconsideration  model,  we  will  modify 
the  reconsideration  step  of  review  by 
scheduling  individuals  selected  to 
participate  in  the  model  for  a  face-to- 
frce  interview  with  a  Federal 
decisionmaker,  called  a  Federal 
disability  reconsideration  officer.  In 
response  to  your  request  for 
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reconsideration  of  a  less  than  fully 
favorable  initial  disability  determination 
(see  §  404.907),  we  will  schedule  a  face^ 
to-face  interview  for  you  with  a  Federal 
disability  reconsideration  officer.  We 
will  notify  you  that  you  will  be  notified 
of  the  date  of  the  interview  at  least  20 
days  before  the  interview  unless  you 
waive  (in  writing)  your  right  to  advance 
notice.  You  should  not  waive  your  right 
to  the  20-day  advance  notice  if  you  need 
time  to  get  ready  for  the  interview.  If 
you  do  waive  your  right  to  the  20-day 
advance  notice,  an  interview  will  be 
scheduled  for  you  as  soon  as  possible 
and  a  notice  of  the  time  and  place  of 
your  interview  will  be  mailed  to  you.  In 
this  instance,  the  notice  will  be  mailed 
to  you  at  least  10  days  before  the  date 
of  the  interview.  You  may  also  waive 
your  right  to  appear  at  the  interview.  If 
you  waive  your  right  to  appear  at  the 
interview,  or  if  you  do  not  appear  at  the 
interview,  the  Federal  disability 
reconsideration  officer  will  make  a 
reconsidered  determination  based  on 
the  evidence  in  your  case  file.  The 
Federal  disability  reconsideration 
officer  will  have  the  authority  to  make 
the  disability  determination  without 
having  the  medical  consultant  sign  the 
disability  determination  form.  The 
Federal  disability  reconsideration 
officer  will  also  have  the  authority  to 
assess  your  residual  functional  capacity. 
Physicians  and  psychologists  (medical 
consultants)  will  be  available  for 
consultation  with  the  Federal  disability 
reconsideration  officer.  Prior  to  the  date 
of  your  face-to-face  interview,  the 
Federal  disability  reconsideration 
officer  will  review  your  file.  If  you  have 
submitted  additional  evidence,  it  will  be 
considered.  If  this  review  results  in  the 
need  for  additional  information,  it  will 
be  requested  before  the  face-to-face 
interview  is  to  occur.  If  the  additional 
information  is  received  prior  to  the  date 
of  the  interview,  it  will,  as  soon  as 
possible,  be  reviewed  with  the  other 
information  in  your  file  by  the  Federal 
disability  reconsideration  officer.  If  a 
fully  favorable  determination  can  be 
made  at  that  time,  it  will  be  made,  the 
scheduled  interview  will  be  canceled, 
and  you  will  be  so  notified.  If  a  fully 
favorable  determination  cannot  be 
made,  the  face-to-  face  interview  will  • 
not  be  canceled.  If  you  are  unable  to 
travel  or  have  some  other  reasori  why 
you  cannot  attend  your  interview  at  the 
scheduled  time  or  place,  you  should 
request  at  the  earliest  possible  date 
before  the  date  of  the  interview  that  the 
time  or  place  be  changed.  The  Federal 
disability  reconsideration  officer  will 
change  the  time  or  place  if  there  is  good 
cause  for  doing  so  under  the  standards 


in  §  404.936  (c)  and  (d).  If  you  attend  the 
interview,  the  Federal  disability 
reconsideration  officer  will  make  a 
reconsideration  determination  based  on 
the  evidence  in  your  file,  including 
evidence  obtained  at  the  interview  or 
any  additional  evidence  you  submit  or 
we  requested  prior  to  the  interview. 

(i)  Your  rights.  In  connection  with 
your  interview — 

(A)  You  may  request  that  we  assist 
you  in  obtaining  pertinent  evidence 
about  your  disability; 

(B)  You  may  have  a  representative, 
appointed  under  subpart  R  of  this  part, 
at  your  interview,  or  you  may  represent 
yourself; 

(C)  You  or  your  representative  may 
review  the  evidence  in  your  case  file, 
either  on  the  date  of  your  interview  or 
at  an  earlier  time  at  your  request; 

(D)  You  or  your  representative  may 
present  additional  evidence  and  bring 
witnesses  to  support  your  case  at  your 
interview;  and 

(E)  You.  your  representative,  and  your 
witnesses  may  be  eligible  for 
reimbursement  of  travel  expenses  under 
§§  404.999a— 404.999d  incurred  in 
connection  with  your  interview  if  the 
distance  from  the  person’s  residence  or 
office  (whichever  he  or  she  travels  firom) 
to  the  interview  site  exceeds  75  miles. 

(ii)  [Reserved] 

(5)  In  the  reconsideration  elimination 
model,  we  will  modify  the  initial 
disability  determination  process  by 
eliminating  the  reconsideration  step  of 
the  administrative  review  process.  If 
you  receive  an  initial  disability 
determination  that  is  less  than  fully 
favorable,  you  will  be  notified  that  you 
may  request  a  hearing  before  an 
administrative  law  judge.  If  you  request 
a  hearing  before  an  administrative  law 
judge,  we  will  apply  our  usual 
procedures  contained  in  subpart )  of  this 
part. 

(c)  Authority  and  purpose.  Any  tests 
we  conduct  will  be  under  the  authority 
given  the  Secretary  by  sections  205(a) 
and  1102  of  the  Act  to  promulgate 
reasonable  and  proper  rules  and 
regulations  and  to  establish  appropriate 
procedures  for  administering  the  Social 
Seciuity  program.  The  purpose  of  the 
tests  of  any  of  the  models  described 
above  is  to  enable  SSA  to  make 
recommendations  for  national 
implementation  of  improvements  to  the 
disability  process. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

1.  The  authority  citation  for  20  CFR 
part  416,  subpart  N  continues  to  read  as 
follows: 


Authority:  Secs.  1102, 1631,  and  1633  of 
the  Social  Security  Act;  42  U.S.C  1302, 1383, 
and  1383b;  sec.  6  of  Pub.  L  98-460, 98  Stat 
1802. 

2.  Section  416.1406  is  revised  to  read 
as  follows: 

§416.1406  Testing  modifications  to  the 
dis£d)ility  determination  procedures. 

(a)  Applicability  and  scope. 
Notwithstanding  any  other  provision  in 
this  part  or  part  422,  we  are  establishing 
the  procedures  set  out  in  this  section  to 
test  modifications  to  our  disability 
determination  process.  These 
modifications  will  enable  us  to  test 
either  individually  or  in  one  or  more 
combinations,  the  effect  of:  Having 
disability  specialists  in  our  field  offices 
request  and  evaluate  medical  evidence 
before  it  is  forwarded  to  the  State 
agency  and  make  presumptive  disability 
or  presumptive  blindness  findings 
pursuant  to  §§  416.933  and  416.934, 
without  the  limitations  in  Social 
Security  Ruling  (SSR)  80-36;  providing 
persons  who  have  applied  for  benefits 
based  on  disability  with  the  opportimity 
for  a  face-to-face  interview  with  a 
decisionmaker  earlier  in  the  disability 
determination  process;  having  a  single 
decisionmaker  make  initial  or 
reconsideration  determinations  in  those 
claims;  having  the  disability 
reconsideration  determination  made  by 
a  Federal  disability  reconsideration 
officer  who  will  conduct  a  face-to-face 
interview  with  the  claimant;  and  having 
a  claimant  who  is  dissatisfied  with  the 
initial  determination  request  a  hearing 
before  an  administrative  law  judge 
rather  than  a  reconsideration 
determination.  The  models  we  test  will 
be  designed  to  provide  us  with  current 
information  regarding  the  effect  of  the 
procedural  modifications  we  test  and 
enable  us  to  decide  whether  and  to  what 
degree  the  disability  determination 
process  would  be  improved,  if  they 
were  implemented  on  a  national  level. 

(b)  fYocedures  for  cases  included  in 
the  tests.  The  individuals  who 
participate  in  the  tests  will  be  selected 
randomly  and  assigned  to  a  test  group 
or  control  group  in  each  State.  The 
disability  specialist  model  and  the 
claims  intake  and  determination  model 
are  described  in  paragraphs  (b)  (1)  and' 
(2)  of  this  section,  respe^vely.  The 
other  three  models  are  described  in 
paragraphs  (b)  (3),  (4)  and  (5)  of  this 
section.  We  may  test  the  models 
described  in  this  section  separately,  or 
we  may  test  either  of  the  models 
descried  in  paragraphs  (b)  (1)  or  (2)  in 
conjunction  with  one  or  more  of  the 
models  described  in  paragraphs  (b)  (3). 
(4),  or  (5)  of  this  section. 


54538 


Federal  Register  /  Vol.  58,  No.  203  /  Friday,  October  22,  1993  /  Proposed  Rides 


(1)  In  the  disability  specialist  model, 
the  initial  claims  int^e  process  will  be 
modified  by  having  specially  trained 
SSA  held  office  personnel  review  the 
claim  before  forwarding  it  to  the  State 
agency.  These  field  office  personnel  will 
be  specially  trained  as  disability 
specialists.  They  will  request  and 
evaluate  existing  medical  evidence,  and 
if  appropriate,  arrange  for  a  consultative 
examination.  They  will  also  make  a 

resumptive  disability  or  presumptive 
lindness  finding  pursuant  to 
§§  416.933  and  416.934,  without  the 
limitations  imposed  by  SSR  80-36. 

(2)  In  the  cMms  intake  and 
determination  model,  when  you  file  a 
claim  for  SSI  p>ayments  based  on 
disability,  you  will  be  interviewed  by  a 
decisionm^er  who  has  the  authority  to 
assess  your  residual  functional  capacity 
and  to  make  the  determination  of 
disability.  Physicians  and  psychologists 
(medical  consultants)  will  be  available 
for  consultation  with  the  decisionmaker. 
Althou^  the  medical  consultant  will  be 
available  for  consultation  after  the 
interview,  the  decisionmaker  will  have 
authority  to  make  the  disability 
determination  without  having  the 
medical  consultant  sign  the  disability 
determination  forms.  You  will  be 
offered  the  opportunity  for  your 
interview  to  be  conducted  face-to-face. 

In  some  instances,  in  one  or  more  sites, 
videoconferencing  may  be  used  to 
conduct  face-to-face  interviews  in  this 
model.  The  decisionmaker  who 
interviews  you  may  either  be  a  State 
agency  disability  examiner  or  a  Federal 
employee.  The  decisionmaker  will  be 
able  to  request,  review,  and  evaluate  all 
evidence  necessary  to  make  a 
determination  of  disability. 

(3)  In  the  fiace-to-fara  predenial 
interview  model,  we  will  modify  the 
initial  determination  process.  If  you  are 
selected  to  participate  in  a  test  of  this 
model,  we  will  provide  you  with  the 
opportunity  to  have  a  face-to-face 
interview  with  a  State  agency  disability 
examiner  before  the  State  agency  makes 
an  initial  determination  denying  your 
claim.  If  the  disability  examiner  finds 
that  the  evidence  in  your  file  requires  an 
initial  determination  denying  your 
claim,  the  State  agency  will  mail  a 
written  notice  to  you.  The  notice  will 
tell  you  that  before  the  State  agency 
makes  a  formal  determination  about 
whether  you  are  disabled,  you  may  have 
an  interview  with  the  State  agency 
disability  examiner.  You  must  request 
an  interview  within  30  days  after  the 
date  you  receive  the  notice.  If  you  make 
a  late  request  for  an  interview  but  show 
in  writing  that  you  had  good  cause 
under  the  standards  in  §416.1411  for 
missing  the  deadline,  the  disability 


examiner  will  extend  the  deadline.  This 
notice  will  also  explain  that  we  will 
notify  you  of  the  date  of  the  interview 
at  least  20  days  before  the  date  of  the 
interview  unless  you  waive  (in  writing) 
your  right  to  the  advance  notice.  You 
should  not  waive  your  right  to  the  20- 
day  advance  notice  if  you  need  time  to 
get  ready  for  the  interview.  If  you  do 
waive  your  right  to  the  20-day  advance 
notice,  an  interview  will  be  scdieduled 
for  you  as  soon  as  possible  and  a  notice 
of  the  time  and  place  of  your  interview 
will  be  mailed  to  you.  In  this  instance, 
the  notice  will  be  mailed  to  you  at  least 
10  days  before  the  date  of  the  interview. 

If  you  waive  your  right  to  appear  for  the 
face-to-face  interview  or  if  you  do  not 
appear  for  a  scdieduled  interview  and  do 
not  submit  additional  evidence,  or  if 
you  do  not  respond  before  the  date  of 
the  interview  to  our  attempts  to 
communicate  with  you,  you  will  receive 
an  initial  determination.  A  written 
notice  of  that  determination  will  be 
mailed  to  you  and  will  state  the  reasons 
for  the  determination  and  its  effect,  and 
will  inform  you  of  your  right  to  a 
hearing  before  an  admiilistrative  law 
judge.  If  you  request  an  interview,  the 
disability  examiner  will  mail  a  notice  to 
you  informing  you  of  the  time  and  place 
of  your  interview.  The  notice  will 
mailed  to  you  at  least  20  days  befinre  the 
date  of  the  interview,  unless  you  have 
waived  (in  writing)  your  right  to  the  20- 
day  advance  notice.  At  any  time  in  the 
process  when  a  fiilly  favorable 
det^mination  can  be  made,  it  will  be. 
Physicians  and  psydiologists  (medical 
consultants)  will  Iw  available  for 
consultation  with  the  disability 
examiner.  Although  the  medical 
consultant  will  also  be  available  for 
consuhation  after  the  face-to-face 
predenial  interview,  the  State  agency 
disability  examiner  will  have  authority 
to  make  the  initial  disability 
determination  without  having  the 
medical  consultant  sign  the  disability 
determination  on  forms  we  provide  to 
the  State  agency  (see  §  416.1015).  The 
State  agency  disability  examiner  will 
also  have  the  authority  to  assess  your 
residual  functional  capacity.  If  you  are 
unable  to  travel  or  have  some  other 
reason  why  you  cannot  attend  your 
interview  at  the  scheduled  time  or 
place,  you  should  request  at  the  earliest 
possible  date  before  the  date  of  the 
interview  that  the  time  or  place  be 
changed.  The  disability  examiner  will 
change  the  time  or  place  if  there  is  good 
cause  for  doing  so  under  the  standards 
in  §  416.1436  (c)  and  (d).  If  you  attend 
the  interview,  or  if  you  do  not  attend  the 
interview  but  you  sulanit  additional 
evidence,  the  State  agency  disability 


examiner  will  make  an  initial 
determination  based  on  the  evidence  in 
your  file,  including  the  evidence 
obtained  at  the  interview,  or  any 
additional  evidence  you  submit.  If  your 
initial  determination  is  less  than  fully 
favorable  following  the  interview  an^or 
after  you  submit  additional  evidence, 
you  will  be  notified  that  you  may 
request  a  hearing  before  an 
administrative  law  judge  if  the  issue  you 
want  reviewed  is  based  on  the  medical 
factors  involved  in  the  initial 
determination.  In  some  instances,  in  one 
or  more  sites,  videoconferencing  may  be 
used  to  conduct  face-to-face  interviews 
in  this  model. 

(i)  Your  rights.  In  connection  with 
your  interview — 

(A)  You  may  request  that  we  or  the 
State  agency  assist  you  in  obtaining 
pertinent  evidence  about  your 
disability; 

(B)  You  may  have  a  representative, 
appointed  under  subpart  O  of  this  part, 
at  your  interview,  or  you  may  represent 
yourself; 

(C)  You  or  your  representative  may 
review  the  evidence  in  your  case  file, 
either  on  the  date  of  your  interview  or 
at  an  earlier  time  at  your  request; 

(D)  You  or  your  representative  may 
present  additional  evidence  and  Inring 
witnesses  to  suppiHt  your  case  at  your 
interview:  and 

(E)  You,  your  representative,  and  your 
witnesses  may  be  eligible  for 
reimbursement  of  travel  expenses  imder 
§§  416.1495  through  416.1499  incurred 
in  connection  with  your  interview  if  the 
distance  from  the  person’s  residence  or 
office  (whichever  he  or  she  travels  horn) 
to  the  interview  site  exceeds  75  miles. 

(ii)  [Reserved) 

(4)  In  the  face-to-face  Federal 
reconsideration  model,  we  will  modify 
the  reconsideration  step  of  review  by 
scheduling  individuals  selected  to 
participate  in  the  model  for  a  face-to- 
face  interview  with  a  Federal 
decisiimmaker.  called  a  Federal 
disability  reconsideration  officer.  In 
response  to  your  request  for 
reconsideration  of  a  less  than  fully 
favorable  initial  disability  determination 
(see  §  416.1407),  we  will  schedule  a 
face-to-face  interview  for  you  with  a 
Federal  disability  reconsideration 
officer.  We  will  notify  you  that  you  will 
be  notified  of  the  date  of  the  interview 
at  least  20  days  before  the  interview 
unless  you  waive  (in  writing)  your  right 
to  advance  notice.  You  should  not 
waive  your  right  to  the  20-day  advance 
notice  if  you  need  time  to  get  ready  for 
the  int^iew.  If  you  do  waive  your  right 
to  the  20-day  advance  notice,  an 
interview  will  be  scheduled  for  you  as 
soon  as  possible  and  a  notice  of  the  time 
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and  place  of  your  interview  will  be 
mailed  to  you.  In  this  instance,  the 
notice  will  be  mailed  to  you  at  least  10 
days  before  the  date  of  the  interview. 

You  may  aiso  waive  your  right  to  appear 
at  the  interview.  If  you  waive  your  right 
to  appear  at  the  interview,  or  if  you  do 
not  appear  at  the  interview,  the  Federal 
disability  reconsideration  officer  will 
make  a  reconsidered  determination 
based  on  the  evidence  in  your  case  Hie. 
The  Federal  disability  reconsideration 
ofFicer  will  have  the  authority  to  make 
the  disability  determination  without 
having  the  medical  consultant  sign  the 
disability  determination  form.  The 
Federal  disability  reconsideration 
officer  will  also  have  the  authority  to 
assess  your  residual  functional  capacity. 
Physicians  and  psychologists  (medical 
consultants)  will  Im  available  for 
consultation  with  the  Federal  disability 
reconsideration  officer.  Prior  to  the  date 
of  your  face-to-face  interview,  the 
Federal  disability  reconsideration 
officer  will  review  your  file.  If  you  have 
submitted  additional  evidence,  it  will  be 
considered.  If  this  review  results  in  the 
need  for  additional  information,  it  will 
be  requested  before  the  face-to-face 
interview  is  to  occur.  If  the  additional 
information  is  received  prior  to  the  date 
of  the  interview,  it  will,  as  soon  as 
possible,  be  reviewed  with  the  other 
information  in  your  Hie  by  the  Federal 
disability  reconsideration  officer.  If  a 
fully  favorable  determination  can  be 
made  at  that  time,  it  will  be  made,  the 
scheduled  interview  will  be  canceled, 
and  you  will  be  so  notiHed.  If  a  fully 
favorable  determination  cannot  be 
made,  the  face-to-face  interview  will  not 
be  canceled.  If  you  are  unable  to  travel 
or  have  some  other  reason  why  you 
cannot  attend  your  interview  at  the 
scheduled  time  or  place,  you  should 
request  at  the  earliest  possible  date 
before  the  date  of  the  interview  that  the 
time  or  place  be  changed.  The  Federal 
disability  reconsideration  officer  will 
change  the  time  or  place  if  there  is  good 
cause  for  doing  so  under  the  standards 
in  §  416.1436  (c)  and  (d).  If  you  attend 
the  interview,  the  Federal  disability 
reconsideration  ofHcer  will  make  a 
reconsideration  determination  based  on 
the  evidence  in  your  Hie,  including 
evidence  obtained  at  the  interview  or 
any  additional  evidence  you  submit  or 
we  reouested  prior  to  the  interview. 

(i)  Your  rignts.  In  connection  with 
your  interview — 

(A)  You  may  request  that  we  assist 
you  in  obtaining  pertinent  evidence 
about  your  disability; 

(B)  You  may  have  a  representative, 
appointed  under  subpart  O  of  this  part, 
at  your  interview,  or  you  may  represent 
yourself: 

I 

i 

i 


(C)  You  or  your  representative  may 
review  the  evidence  in  your  case  Hie, 
either  on  the  date  of  your  interview  or 
at  an  earlier  time  at  your  request; 

(D)  You  or  your  representative  may 
present  additional  evidence  and  bring 
witnesses  to  support  your  case  at  your 
interview;  and 

(E)  You.  your  representative,  and  your 
witnesses  may  be  eligible  for 
reimbursement  of  travel  expenses  under 
§§416.1495  through  416.1499  incurred 
in  connection  with  your  interview  if  the 
distance  from  the  person’s  residence  or 
office  (whichever  he  or  she  travels  from) 
to  the  interview  site  exceeds  75  miles. 

(ii)  (Reserved) 

(5)  In  the  reconsideration  elimination 
model,  we  will  modify  the  initial 
disability  determination  process  by 
eliminating  the  reconsideration  step  of 
the  administrative  review  process.  If 
you  receive  an  initial  disability 
determination  that  is  less  than  fully 
favorable,  you  will  be  notiHed  that  you 
may  request  a  hearing  before  an 
administrative  law  judge.  If  you  request 
a  hearing  before  an  administrative  law 
judge,  we  will  apply  our  usual 
procedures  contained  in  subpart  N  of 
this  part. 

(c)  Authority  and  purpose.  Any  tests 
we  conduct  will  be  under  the  authority 
given  the  Secretary  by  sections  1102  and 
1631(d)(1)  of  the  Act  to  promulgate 
reasonable  and  proper  rules  and 
regulations  and  to  establish  appropriate 
procedures  for  administering  the 
Supplemental  Security  Income  program. 
The  purpose  of  the  tests  of  any  of  the 
models  described  above  is  to  enable 
SSA  to  make  recommendations  for 
national  implementation  of 
improvements  to  the  disability  process. 

IFR  Doc.  03-26025  Filed  10-21-03;  8:45  am| 
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Food  and  Drug  Administration 
21  CFR  Part  101 

pocket  Nos.  93N-0289. 03N-289C.  93N- 
289F.  93N-289A.  93N-2890.  and  93N-289Z1 

RIN  090&-A096 

Food  Labeling;  Health  Claims  for 
Dietary  Supplements;  Correction 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
proposed  rule  that  appeared  in  the 
Federal  Register  of  October  14, 1993  (58 
FR  53296).  The  document  proposed  not 
to  authorize  health  claims  relating  to  an 


association  between  Hber  and  cancer, 
fiber  and  heart  disease,  antioxidant 
vitamins  and  cancer,  omega-3  fatty 
acids  and  coronary  heart  disease,  and 
zinc  and  immune  function  in  the  elderly 
on  the  label  or  in  the  labeling  of  dietary 
supplements  of  vitamins,  minerals, 
herbs,  or  other  similar  nutritional 
substances.  The  document  was 
published  with  some  inadvertent 
editorial  errors.  This  document  corrects 
those  errors. 

DATES:  Written  comments  by  December 
13. 1993. 

FOR  FURTHER  INFORMUTION  CONTACT: 
Judith  W.  Riggins,  Office  of  Policy  (HF- 
23).  Food  and  Drug  Administration. 

5600  Fishers  Lane,  Rockville.  MD 
20857, 301-443-2831. 

In  FR  Doc.  93-25029.  appearing  on 
page  53296.  in  the  Federal  Register  of 
October  14. 1993,  the  following 
corrections  are  made: 

1.  On  page  53296,  in  the  Hrst  column. 
“(Docket  No.  03N-0289I’’  is  corrected  to 
read  “(Docket  Nos.  93N-0289.  93N- 
289C.  93N-289F.  93N-289A.  93N- 
2890.  and  93N-289Z1”. 

2.  On  page  53305,  in  the  Hrst  column, 
under  section  “IX.’’,  in  the  second 
paragraph,  after  the  third  sentence,  a 
sentence  is  added  to  read  as  follows:  * 

*  *.  “Comments  relating  to  an 
association  between  Hber  and  cancer 
should  be  directed  to  docket  number 
93N-289C;  comments  relating  to  an 
association  between  Hber  and  heart 
disease  should  be  directed  to  docket 
number  93N-289F;  comments  relating 
to  an  association  between  antioxidant 
vitamins  and  cancer  should  be  directed 
to  docket  number  93N-289A;  comments 
relating  to  an  association  between 
omega-3  fatty  adds  and  coronary  heart 
disease  should  be  directed  to  docket 
number  93N-2890:  and  comments 
relating  to  an  assodation  between  zinc 
and  immune  fundion  in  the  elderly 
should  be  direded  to  docket  number 
93N-289Z.’’  •  *  * 

Dated:  October  18. 1993. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  93-26151  Filed  10-20-93;  12:15 
pml 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  950 

Wyomirtg  Permanent  Regulatory 
Program 

AGENCY:  0£Bce  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  reopening  and 
extension  of  comment  period. 


SUMMARY:  OSM  is  announcing  the 
receipt  of  additional  information 
pertaining  to  a  previously  proposed 
amendment  to  the  Wyoming  permanent 
regulatory  program  (hereinafter,  the 
"Wyoming  program’!  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  would  establish  shrub 
density  standards  and  working 
definitions  applicable  to  all  lands. 

This  document  sets  forth  the  times 
and  locations  that  the  Wyoming 
program  and  proposed  amendment  to 
that  program  are  available  for  public 
inspection  and  the  reopened  comment 
period  during  which  interested  persons 
may  submit  \^tten  comments  on  the 
proposed  amendment. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.s.t.  November  8, 
1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy  V. 
Padgett  at  the  address  listed  below. 

Copies  of  the  Wyoming  program,  the 
proposed  amendment,  the  ad^tional 
information,  and  all  written  comments 
received  in  response  to  this  document 
will  be  available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  Ea^  requester  may 
receive  one  free  copy  of  the  proposed 
amendment  by  contacting  OSM’s  Casper 
Field  Office. 

Guy  V.  Padgett.  Director;  Casper  Field  Office, 
Office  of  Surface  Mining  Reclamation  and 
Enforcement;  100  East  B  Street,  room  2128; 
Casper.  Wyoming  82601-1918.  Telephone; 
(307)  261-5776. 

Dennis  Hemmer,  Director,  Wyoming 
Department  of  Environmental  Quality; 
Herschler  Building;  122  West  2Sth  Street; 
Cheyenne,  Wyoming  82002.  Telephone; 
(307)  777-7756. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 
V.  Padgett,  Director.  Telephone:  (307) 
261-5776 


SUPPLEMENTARY  ^FORMATION: 

I.  Background  on  the  Wyoming 
Program 

On  November  26, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Wyoming  program.  General 
background  information  on  the 
Wyoming  program,  including  the 
Sectary’s  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  Wyoming  program  can  be  found 
in  the  November  26. 1980  Federal 
Register  (45  FR  78637).  Subsequent 
actions  concerning  Wyoming’s  program 
and  program  amendments  can  be  found 
at  30  CFR  950.12, 950.15,  and  950.16. 

n.  Proposed  Amendment 

By  letter  dated  January  6, 1993, 
(Administrative  Record  No.  WY-21-1) 
Wyoming  submitted  the  shrub  density 
rules  as  a  proposed  amendment  to  its 
permanent  program  pursuant  to 
SMCRA.  'The  Wyoming  proposed 
amendment  is  a  State  response  designed 
to  establish  a  shrub  density  standard 
applicable  to  all  lands  (excluding 
cropland  and  pastureland)  used  jointly 
by  uvestock  and  wildlife.  The  changes 
to  the  regulatory  rule  package  are  also 
reflected  in  changes  made  to  Appendix 
A,  Vegetation  Sampling  Methods  and 
Reclamation  Success  Standards  for 
Surface  Coal  Mining  Operations. 

OSM  published  a  notice  in  the  March 

22. 1993  Federal  Register  (58  FR  15318) 
annoimcing  receipt  of  the  amendment 
and  inviting  public  comment  on  the 
adequacy  of  &e  proposed  amendment. 
The  public  comment  period  ended  April 
21. 1993.  During  this  public  comment 
period  (March  21, 1993  through  April 
21, 1993),  Wyoming  submitted 
additional  information  regarding  shrub 
density  lemslation.  Enrolled  Act  No.  86 
[Senate  File  No.  39]  (Administrative 
Record  No.  WY-21-21).  This  proposed 
legislation  amended  W.S.  35-ll-103(e) 
by  creating  new  paragraphs  (xxviii) 
through  (xxx);  modifying  the  paragraph 
at  W.S.  35-ll-402(b):  and  creating  a 
new  subsection  (c)  at  W.S.  35-11-402. 

OSM  published  a  notice  in  the  April 

30. 1993  Federal  Register  (58  FR  26079) 
announcing  receipt  of  this  additional 
information,  reopening  and  extending 
the  comment  period,  and  providing  an 
opportunity  for  a  public  hearing. 

OSM  sent  an  issue  letter  to  the 
Wyoming,  on  August  17. 1993,  that 
allowed  the  State  an  opportimity  to 
submit  draft  proposed  rule  changes, 
policy  statements,  clarifying  opinions, 
or  other  evidence  that  the  proposed 
rules  are  no  less  effective  man  me 
Federal  regulations  and  no  less  stringent 
man  SMC^  (Administrative  Record 
No.  WY-21-50).  By  letter  dated  October 


7, 1993,  (Administrative  Record  No. 
WY-21-51)  Wyoming  submitted 
additional  information  in  response  to 
OSM’s  issue  letter.  Wyoming’s  submittal 
includes  a  table  identifying  me 
proposed  statutes  and  rules  mat  are  in 
conflict  wim  each  omer  and  mose  mat 
complement  one  and  omer,  and 
discussions  on  some  of  me  concerns  in 
me  issue  letter. 

m.  Public  Comment  Procedures 

OSM  is  reopening  me  comment 
period  on  me  proposed  Wyoming 
program  amendment  to  provide  the 
public  an  opportvinity  to  reconsider  me 
adequacy  of  me  amendment  in  light  of 
m6  additional  materials  submitted.  In 
accordance  wim  me  provisions  of  30 
CFR  732.17(h),  OSM  is  seeking 
comments  on  whemer  me  proposed 
amendment  satisfies  me  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  me  amendment  is  deemed 
adequate,  it  will  become  part  of  me 
Wyoming  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  me  issues  proposed  in 
this  rulem^ng,  and  include 
explanations  in  support  of  me 
commentor’s  recommendations. 
Comments  received  after  me  time 
indicated  imder  "DATES”  or  at 
locations  omer  man  me  Casper  Field 
Office  will  not  necessarily  be 
considered  in  me  final  rulemaking  or 
included  in  me  administrative  record. 

List  of  Subjects  in  30  CFR  Part  950 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated;  October  19, 1993. 

Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 
[FR  Doc.  93-26081  Filed  10-21-93;  8;45  am) 
BttJJNO  CODE  4310-06-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Parts  1252, 1254,  and  1260 

RIN  3095-AA53 

Public  Use  of  Records  and  Donated  ' 
Historical  Materials 

AGENCY:  National  Archives  and  Records 
Administration. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA)  is 
proposing  to  update  and  clarify  its 
regulations  relating  to  public  use  of 
records  and  donated  historical  materials 
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that  have  been  transferred  to  NARA. 
Most  of  the  changes  proposed  in  this 
regulation  merely  clarify  existing 
practices  and  will  have  no  significant 
impact  upon  the  public.  Changes  in 
research  room  rules,  such  as  requiring  a 
picture  identification  when  applying  for 
a  research  card  and  prohibiting  ink  pens 
and  chewing  gum  in  rooms  where 
original  record  are  present,  are 
intended  to  provide  greater  protection 
for  the  historically  vduable  holdings  of 
NARA.  Included  in  this  proposed  i^e 
are  two  information  collections  for 
which  OMB  approval  is  being  requested 
under  the  provisions  of  the  Paperwork 
Reduction  Act 

DATES:  Comments  must  be  received  by 
December  20, 1994. 

ADDRESSES:  Comments  on  the  proposed 
rule  and  information  collections  should 
be  sent  to  Director,  Policy  and  Program 
Analysis  Division  (NAA),  National 
Archives  and  Records  Administration, 
Washington,  DC  20408. 

Copies  of  the  proposed  information 
ooUe^on  forms  and  supporting 
documentation  may  be  obtained  from 
the  Policy  and  Program  Analysis 
Division  (NAA),  Room  409,  National 
Archives  Building,  7th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20408  (telephone  202- 
501-5110).  A  copy  of  any  comments  on 
the  information  collections  should  be 
sent  to  the  Office  of  Information  and 
Regulatory  A^irs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  NARA,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Hadyka  or  Nancy  Allard  on 
202-501-5110. 


Archives  and  regional  archives  and  for 
one  year  at  the  ^sidential  library  at 
whi^  the  card  is  issued.  NARA 
estimates  that  completion  of  the  form 
requires  5  minutes.  There  are 
approximately  27,500  respondents  per 
year,  for  an  annual  reporting  burden  of 
2,292  hours. 

Request  to  microfilm  records. 
Micropublishers  wno  want  to  microfilm 
archival  records  and  donated  historical 
materials  for  the  purpose  of  producing 
a  microfilm  publication  must  submit  a 
narrative  request  to  NARA  that  provides 
detailed  information  about  the  project, 
as  specified  in  §  1254.92.  The 
information  is  used  by  NARA  to 
determine  whether  the  proposed  project 
meets  the  criteria  in  §  1254.94,  to  ensure 
that  the  project  will  not  cause  damage 
to  the  record  being  filmed,  and  to 
scnedule  the  use  of  the  limited  space 
available  for  private  microfilming. 
Approximately  5  requests  are  received 
each  year.  NARA  estimates  that  the 
reporting  burden  for  each  respondent  is 
10  hours,  for  a  total  annual  reporting 
burden  of  50  hours. 

Following  is  a  description  of  the 
changes  being  made  by  this  proposed 
rule: 

The  definitions  in  §  1252.2  are  being 
updated  to  reflect  a  change  in  the  title 
of  the  regional  archives  and  to  make 
other  minor  clarifications.  A  definition 
of  “document"  is  added  to  describe 
collectively  the  different  types  of 
holdings  t^t  may  be  used  in  NARA 
research  rooms.  Definitions  of  “Nixon 
Presidential  historical  materials"  and 
“Presidential  records"  are  added  for  the 
convenience  of  researchers  who  use 
such  holdings  in  NARA  research  rooms 
covered  by  ^  regulations  in  subchapter 
C;  regulations  concerning  access  to 
these  types  of  holdings  are  foimd  in 
subchapters  E  and  F,  respectively.  The 
definition  of  “researcher"  has  been 
revised  to  cover  all  individuals  who 
perform  research  in  NARA  holdings, 
whether  original  documents  or  copies 
on  microfilm  or  another  media.  The 
current  definition  inadvertently 
excludes  researchers  who  are  not 
required  to  obtain  a  researcher 
identification  card. 

Throughout  Part  1254,  we  are 
changing  the  terms  “record"  and 
“records"  to  “document"  and 
“documents"  for  improved  clarity 
wherever  the  provision  applies  to 
donated  historical  materials,  Nixon 
Presidential  historical  materials,  and/or 
Presidential  records  as  well  as  to 
archives  and  FRC  records.  “Document" 
includes  holdings  on  media  other  than 
paper,  such  as  photographs,  motion 
pictiues,  sound  and  video  recordings, 
maps,  drawings,  and  electronic  files. 


Non-substantive  clarifications  are 
made  to  §§  1254.1  and  1254.2. 

In  §  1254.4  we  are  clarifying  the 
requirement  for  “proper  identification" 
to  specify  that  the  identification  must 
contain  a  picture  of  the  applicant,  e.g., 
a  driver’s  license,  or  work  or  school 
identification  card,  unless  the  head  of 
the  unit  issuing  the  researcher 
identification  card  grants  an  exception 
to  the  requirement  To  improve  records 
security,  we  are  also  replacing  the* 
requirement  to  furnish  a  letter  of 
reference  or  introduction  when  seeking 
access  to  large  quantities  of  records  or 
to  records  that  are  especially  fiegile  or 
valuable  with  a  requirement  to  furnish 
additional  information  about  personal 
or  professional  qualifications  or 
adffitional  reasons  why  access  is 
required  in  such  instances. 

Section  1254.12(a)  is  modified  to  add 
the  requirement  to  show  a  researcher 
identification  card  when  receiving 
records  in  the  research  room.  Usually 
researchers  place  their  requests  for 
records  to  be  brought  to  the  research 
room  with  a  staff  archivist  in  an  archival 
branch:  for  security  purposes,  the 
research  room  attendant  must  be  able  to 
verify  that  the  person  receiving  the 
records  is  the  individual  who  requested 
them.  We  have  clarified  in  paragraph  (b) 
of  this  section  that  NARA  staff  ^11 
assist  researchers  with  general 
information  concerning  the  microfilm 
holdings  and  operation  of  the  microfilm 
readers  and  reader-printers,  but  that 
where  microfilm  is  provided  on  a  self- 
service  basis,  the  researcher  must 
retrieve  the  roll  of  microfilm  from  the 
microfilm  storage  area,  place  it  on  the 
equipment,  and  review  the  information 
himself  or  herself.  Finally,  we  have 
added  a  new  paragraph  (c)  to  remind 
researchers  of  their  responsibility  to 
observe  the  Copyright  Act  when  making 
reproductions  of  copyrighted  materials. 

Section  1254.14  h^  l^n  revised  to 
provide  a  3-4iour  time  limit  on 
microfilm  readers  during  busy  periods 
instead  of  the  current  2-^our  limit. 
Researchers  may  put  their  names  on  the 
waiting  list  when  they  have 
relinquished  use  of  a  reader  becaiise  of 
the  time  limit.  Because  the  Microfilm 
Research  Room  in  the  National  Archives 
Bmlding  is  very  crowded  and  prompt 
exit  in  an  emergency  is  difficult,  we  are 
adding  a  restriction  that  only 
individuals  who  have  been  assigned 
microfilm  readers  can  be  in  the  room. 
The  lobby  outside  the  room  has  seating 
areas  for  other  persons  who  accompany 
a  researcher  or  who  are  waiting  their 
turn  for  a  microfilm  reader. 

We  have  made  several  changes  to 
§  1254.16  to  reduce  the  possibility  of 
damage  to  records.  We  are  adding  here 


SUPPLEMENTARY  INFORMATION: 

Information  collections  under  the 
Paj^rwork  Reduction  Act. 

This  proposed  rule  contains 
information  collections  in  §  1254.4 
(application  for  researcher  identification 
cara)  and  §  1254.92  (request  to 
microfilm  records).  ONffi  approval  of 
these  collections  has  been  requested. 
Copies  of  the  information  collections 
'  and  supporting  documentation  are 
!  available  firom  the  address  shovm  in  the 
.  preamble.  A  brief  description  of  each 
information  collection  is  provided 
I  below: 

Application  for  researcher 
identification  card.  This  form  is 
completed  by  individuals  who  wish  to 
use  original  records  at  the  National 
;  Archives  facilities  in  the  Washington. 

I  DC,  area,  regional  archives,  and 

Presidential  libraries.  Upon  completion 
of  the  form,  the  researcher  is  given  a 
researcher  identification  card  which  is 
valid  for  two  ]rears  at  the  National  ' 
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a  prohibition  on  having  food  or  liquid 
at  a  desk  where  records  are  used;  in  the 
current  §  1254.20(a)  eating  and  drinking 
are  prohibited  activities  in  the  research 
room.  We  are  also  requiring  that  only 
pencils  be  used  in  research  rooms  where 
original  records  are  used  to  prevent 
possible  ink  damage  to  records  from 
pens.  (In  §  1254.26(1)  we  have  specified 
that  NARA  will  provide  pencils.)  We 
propose  to  eliminate  the  practice  of 
identifying  records  for  copying  by 
placing  paper  clips  or  ruboOT  bands 
aroimd  ^e  records.  NARA  bas,  for 
many  years,  provided  acid-fi^  paper 
tabs  that  can  be  used  to  indicate  which 
records  are  to  be  copied  and  most 
researchers  use  the  tabs.  The  proposed 
rule  will  require  all  researchers  to 
follow  this  practice. 

We  are  moving  the  existing  §  1254.22 
to  §  1254.17  because  it  belongs  with 
other  sections  concerning  proper 
handling  of  records.  We  eue  adding  a 
provision  to  reqiiire  researchers  to  use 
only  one  folder  of  records  at  a  time  to 
prevent  inadvertent  misfiling  of  the 
records. 


We  have  modified  paragraph  (a)  of 
§  1254.20  to  reference  N^IA  fedUty 
relations  instead  of  GSA  regulations, 
wmch  do  not  apply  to  the  National 
Archives  Building  emd  Presidential 
Libraries.  The  current  regulation 
prohibits  eating  and  driiddng  in  a 
research  room;  we  propose  mso  to 
prohibit  chewing  gum  W:ause  gum  can 
be  a  danger  to  the  records  and  a  serious 
annoyance  to  other  researchers.  Finally, 
we  have  added  computers  to  the  list  of 
spedal  equipment  that  researchers  can 
use  only  in  designated  areas. 

In  §  1254.20  (b)  and  (c),  we  are 
clarifying  that  rules  and  regulations  of  a 
NARA  fedlity  indude  rules  on  use  of 
NARA  viewing  and  copying  equipment; 
refusal  to  comply  with  ^es  on 
equipment  use  are  grounds  for 
revocation  of  the  researcher 
identification  card  and  research 
privileges. 

In  §  1254.26,  we  have  induded  the 
Pickett  Street  fadlity,  where  the 
Cartographic  and  Architectural  Records 
reseat  room  and  the  Nixon 
Presidential  materials  research  room  are 
located,  as  locations  where  “dean 
research  room"  procedures  must  be 
followed  because  original  documents 
are  used.  Researchers  are  already 
observing  the  “dean  research  room” 
procedures  in  these  research  rooms.  The 
holdings  in  the  Pickett  Street  fadlity  are 
schedded  to  be  moved  to  the  new 
Archives  n  facility  in  College  Park, 
Maryland,  this  wdter;  at  that  time 
NA]^  intends  to  promulgate  “dean 
research  room”  rules  for  the  new 
facility. 


In  §  1254.26  (a),  we  are  providing  an 
exception  to  the  exclusion  of  children 
who  do  not  have  research  privileges 
from  a  research  room  where  original 
documents  are  used  to  allow  a  ^Id  to 
enter  the  research  room  for  a  short  time 
to  view  spedfic  documents  that  a  parent 
or  other  accompanying  adult  is  using. 

The  Reference  Services  Branch  Chief 
will  authorize  the  exception  for  a  child 
who  is  able  to  read  and  wbo  will  be 
closely  supervised  by  the  addt 
reseaidier  while  in  the  research  room. 
Children  admitted  to  the  research  room 
xmder  this  exception  may  not 
partidpate  actively  in  research  activities 
(e.g.,  removing,  copying  or  refiling 
documents)  without  specific  NARA 
permission. 

In  paragraph  (d)  we  have  corrected 
the  name  of  the  research  room  sign-in 
register. 

m  §  1254.26  (h),  which  provides 
additional  procedures  for  use  of  the 
Motion  Picture,  Soimd,  and  Video 
Research  Room,  we  propose  to  eliminate 
the  system  of  reservations  for  afternoon, 
evening,  and  Saturday  \ise  of  NARA 
viewing  equipment.  All  equipment 
would  be  available  on  a  firet-come- first- 
served  basis  and  the  research  room 
would  routinely  be  open  for  use  dxiring 
the  same  extended  evening  and 
Sahirday  hours  as  the  Central  Research 
Room  and  Microfilm  Research  Room 
are.  A  3-hour  limit  may  be  imposed 
when  other  researchers  are  waiting  to 
use  the  equipment  These  changes  were 
recommended  by  a  representative  group 
of  users  of  the  reseanm  room.  During  the 
past  six  months  since  the  reservation 
system  was  established,  equipment  heis 
not  been  fully  occupied  by  holders  of 
reservations.  Walk-in  users  have  been 
able  to  obtain  a  viewing  or  listening 
station  during  the  reserved  use  period. 

In  §  1254.27,  we  have  added  Federal 
records  centers  to  the  coverage  and 
corrected  the  title  of  the  regional 
archives.  We  have  also  made  a 
terminology  change  for  the  title  of  the 
person  responsible  for  the  research 
room  in  several  places.  In  paragraph  (b) 
we  have  correct^  the  title  of  the  sign- 
in  register  and  removed  the  requirement 
to  record  the  time  the  researcher  leaves 
the  research  room  for  the  day.  In 
paragraph  (f)  we  have  modified  the 
wor^g  to  clarify  that  NARA  self- 
service  copiers  are  not  available  in  all 
locations  and  to  make  changes  in 
copying  restrictions  to  correspond  with 
proposed  changes  in  §  1254.71  which 
are  discussed  later  in  this 
supplementary  information. 

We  have  added  a  new  §  1254.35  to 
provide  information  on  where  access 
regulations  for  Presidential  records  and 
Nixon  Presidential  materials  are  located 


in  Title  36  of  the  CFR  We  have  also 
referenced  access  regulations  for  these 
holdings  in  §  1254.40. 

In  §  1254.36,  we  specify  that 
researchers  should  consult  the 
appropriate  director  to  determine 
whether  donated  historical  materials 
contain  any  copyrights.  The  current 
regulation  refers  to  “literary  property 
riAts.” 

We  propose  to  move  §  1254.42, 
Declassification  responsibility,  to  a  new 
§  1260.2.  This  section  provides  a  general 
description  of  NARA  and  originating 
agency  declassification  responsibilities, 
\^th  an  emphasis  on  systematic  review 
responsibilities.  Because  systematic 
review  is  not  an  access  procedure 
available  to  the  public  and  researchers 
must  submit  requests  for  access  to 
classified  NARA  holdings  to  NARA,  the 
section  may  be  misleading  in  its  present 
location  in  part  1254.  We^lieve  that  it 
is  more  appropriate  to  place  this  section 
in  part  1260,  which  contains  regulations 
concerning  NARA  and  agency 
declassification  actions. 

In  §  1254.48,  paragraph  (a)  has  been 
modified  to  remove  the  reference  to 
forms  to  apply  for  permission  to 
examine  classified  information.  NARA 
does  not  process  security  clearances  or 
nondisclosrire  agreements  for 
researchers.  Instead  NARA  directs 
researchers  who  wish  to  apply  for 
access  to  classified  information  under 
the  special  historical  researchers  and 
Presidential  appointees  access  program 
to  the  agency  that  originated  the 
information  or  that  has  primary  subject 
matter  interest.  Paragraph  (c)  has  been 
rewritten  for  improved  clarity. 

Section  1254.71  has  been  modified  to 
clarify  that  the  procedures  in  this 
section  apply  to  the  Smtland  Research 
Room  in  the  Washington  National 
Records  Center.  The  time  limit  for  use 
of  unreserved  paper-to-paper  copiers 
has  been  raised  ^m  3  minutes  to  5 


minutes.  A  3-copy  limit  is  being  added 
for  unreserved  self-service  microfilm 
reader-printers  and  a  provision  for 
reserved  use  of  microfilm  reader- 
printers  is  added.  Debitcards  for  self- 
service  copiers  may  now  be  purchased 
with  credit  cards  at  the  Cashier’s  Office; 
we  have  added  this  to  paragraphs  (f)  and 


We  have  made  two  changes  to  the 


types  of  records  not  suitable  for  self- 


service  copying.  We  have  replaced  the 
current  size  limitation  of  11  inches  by 


14  inches  with  a  limit  that  the  record 


must  fit  entirely  on  the  glass  plate  of  the 
copier;  the  purpose  of  the  original 
restriction  was  to  prevent  self-service 
copying  where  the  record  might  be  bent 
or  damaged  because  it  was  larger  than 
the  glass  plate  on  which  the  record  is 
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placed.  The  revised  restriction 
accomplishes  the  same  purpose,  but 
allows  larger  records  to  be  copied  in  a 
reduced  size  if  the  copier  can 
accommodate  them.  We  have  added 
records  which  may  be  subject  to 
possible  damage  if  copied  to  the 
prohibition  on  copying  records  in  poor 
physical  condition.  Certain  records, 
such  as  19th  century  photographs,  may 
not  be  in  poor  physical  condition  but 
are  vulnerable  to  damage  when  placed 
on  a  copier. 

The  current  §  1254.76  refers  to 
“authentication”  of  copies  of  records. 
This  term  formerly  was  used  to  describe 
the  process  of  signing  a  declaration  that 
the  copies  provided  are  true  copies  of 
the  original  documents  in  NARA 
custody.  The  more  accurate  term  for  the 
process  is  “certification.”  The  proposed 
rule  changes  the  terminology  and 
provides  &at  designees  of  the  named 
officials  may  also  certify  the  copies. 

Section  1254.92  is  amended  to  clarify 
the  NARA  official  to  whom  requests  are 
made  and  to  correct  the  statement 
required  for  films  of  donated  historical 
materials  to  reflect  current  copyright 
law. 

This  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17, 1981.  As  required  by  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  proposed  rule  will  not 
have  a  significant  impact  on  small 
entities. 

List  of  Subjects 
36  CFR  part  1252 

Archives  and  records. 

36  CFR  part  1254 

Archives  and  records.  Confidential 
business  information.  Freedom  of 
information.  Micrographics,  Reporting 
and  recordkeeping  requirements. 

36  CFR  part  1260 

Archives  and  records.  Classified 
information. 

For  the  reasons  set  forth  in  the 
preamble  under  44  U.S.C.  2104(a), 
NARA  proposes  to  amend  chapter  XU  of 
title  36  of  ffie  Code  of  Federal 
Regulations  as  follows: 

PART  1252— PUBLIC  USE  OF 
RECORDS,  DONATED  HISTORICAL 
MATERIALS.  AND  FACILITIES; 
GENERAL 

1.  The  authority  citation  for  Part  1252 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2104(a). 

2.  Section  1252.1  is  revised  to  read  as 
follows:. 


11252.1  Scop*. 

This  subchapter  prescribes  rules  and 
procedures  governing  the  public  use  of 
records  and  donated  historical  materials 
in  the  custody  of  the  National  Archives 
and  Records  Administration  (NARA). 
Except  for  part  1250,  this  subdiapter 
does  not  apply  to  ciurent  operating 
records  of  NARA.  This  subchapter  also 
prescribes  rules  and  procedures 
governing  the  public  use  of  certain 
NARA  facilities. 

3.  In  §  1252.2,  the  definitions  of 
“Director,”  “Federal  records  center,” 
“Federal  records  center  records," 
“Records,”  and  “Researcher”  are 
revised;  the  definition  of  “Archives”  is 
removed,  and  the  definitions  of 
“Archives”  or  'archival  records’,” 
“Documents,”  “Nixon  Presidential 
historical  materials”  and  “Presidential 
records”  are  added  in  alphabetical  order 
to  read  as  follows: 

f  1252.2  Definitions. 
***** 

Archives  or  archival  records  means 
Federal  records  that  have  been 
determined  by  NARA  to  have  sufficient 
historical  or  other  value  to  warrant  their 
continued  preservation  by  the  U.S. 
Government,  and  have  been  transferred 
to  the  National  Archives  of  the  United 
States. 

Director  means  the  head  of  a 
Presidential  library,  the  head  of  a 
Presidential  Materials  Staff,  the  head  of 
a  NARA  division,  branch,  archival 
center,  or  imit  responsible  for  servicing 
archival  records,  the  head  of  a  regional 
archives,  or  the  head  of  a  Federal 
records  center. 

Documents  mean,  for  purposes  of  part 
1254,  archives,  FRC  records,  donated 
historical  materials,  Nixon  Presidential 
historical  materials,  and  Presidential 
records,  regardless  of  the  media  on 
which  they  are  contained.  Dociunent 
form  may  include  paper,  microforms,, 
photographs,  soimd  recordings,  motion 
pictures,  maps,  drawings,  and  electronic 
files. 

***** 

Federal  records  center  includes  the 
Washington  National  Records  Center, 
the  National  Personnel  Records  Center, 
and  the  Federal  records  centers  listed  in 
§1253.6. 

Federal  records  center  records  [FRC 
records)  means  records  which,  pending 
their  transfer  to  the  National  Andiives  of 
the  United  States  or  their  disposition  in 
any  other  manner  authorized  by  law, 
have  been  transferred  to  a  Federal 
records  center  operated  by  NARA. 

Nixon  Presidential  historical 
materials  has  the  meaning  specified  in 
§  1275.16  of  this  chapter. 


Presidential  records  has  the  meaning 
specified  in  §  1270.14  of  this  chapter. 

Records  means  records  or  microfilm 
copies  of  records  transferred  to  NARA 
under  44  U.S.C.  2107  and  3103;  namely, 
archives  and  Federal  records  center 
records  as  the  terms  are  defined  in 
§  1252.2.  The  term  “records”  does  not 
include  current  operating  records  of 
NARA,  the  public  availability  of  which 
is  governed  by  part  1250  of  this  chapter, 
or  donated  historical  materials  as 
defined  in  this  section. 

Researcher  means  a  person  who  has 
been  granted  access  to  original 
documents  or  copies  of  documents. 

PART  1254— AVAILABILITY  OF 
RECORDS  AND  DONATED 
HISTORICAL  MATERIALS 

4.  The  authority  citation  for  part  1254 
continues  to  read  as  follows: 

Authority:  44  U.S.C  2101-2118,  5  U.S.C. 
552,  and  E.0. 12600,  52  FR  23781,  3  CFR, 

1987  Comp.,  p.  235. 

5.  Part  1254  is  amended  by  removing 
the  terms  “record”  and  "records”  or 
“Records”  in  the  sections  shown  in  the 
following  table  and  adding  in  their 
place  the  terms  “document”  and 
“documents”  or  “Documents” 
respectively. 

a.  Replace  “record”  with  “document” 
in: 

Sec.  1254.27(f)(2) 

1254.98(c) 

b.  Replace  “records”  or  “Records” 
with  “documents”  or  “Documents”  in: 
Sec.  1254.1(a) 

1254.1(d) 

1254.2(a) 

1254.2(c) 

1254.2(d) 

1254.4(a)  wherever  it  appears 
1254.4(b) 

1254.4(d)  wherever  it  appears 
1254.8(c) 

1254.18  wherever  it  appears 
1254.20(b) 

1254.26(e)(2) 

1254.27(c)(2) 

1254.27(f)(2) 

1254.27(f)(4) 

1254.27(f)(5) 

1254.70(a) 

1254.71(c)(1) 

1254.71(c)(2)  wherever  it  appears 
1254.71(c)(3)  wherever  it  appears 
1254.71(d)  introductory  text  wherever 
it  appears 

1254.71(d)(2)  wherever  it  appears 
1254.71(d)(4) 

1254.71(d)(5) 

1254.92(c)(1)  introductory  text 
1254.94(b)  whenever  it  appears 
1254.94(f)  introductory  text 
1254.94(f)(3) 
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1254.94(g)  introductory  text 
1254.94(g)(1) 

1254.94(g)(2) 

1254.94(g)(3) 

1254.94(gK4) 

1254.94(g)(5)  wherever  it  appears 
1254.94^6)  wherever  it  appears 
1254.94(h) 

1254.94(i)  wherever  it  appears 
1254.96(a)  introductory  text  wherever 
it  appears 
1254.96(a)(1) 

1254.96(a)(2) 

1254.96(a)(3) 

1254.96(aK5) 

1254.96(5) 

1254.98(a) 

1254.98(d) 

1254.100(b)  wherever  it  appears 
1254.100(c) 

1254.100(d) 

1254.102(d) 

6.  Section  1254.1  is  amended  by 
revising  paragraphs  (b)  and  (e)  to  read 
as  follows: 

f  1 254.1  General  proviaions. 

•  •  *  •  * 

(b)  Original  documents  will  not 
normally  be  made  available  when 
microfilm  copies  or  other  alternative 
copies  of  the  documents  are  available. 

***** 

(e)  Requests  received  in  the  normal 
coiuse  of  reference  service  that  do  not 
specifically  cite  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  are  not 
considered  requests  made  \mder  the  act. 
Requests  imder  the  act  must  follow  the 
procedure  set  forth  in  subpart  C  or 
subpart  D  of  this  part. 
***** 

7.  Section  1254.2  is  amended  by 
revising  the  section  heading  and 
paragraph  (b)  to  read  as  follows: 

f  1254.2  Location  of  documents  and  hours 
of  use. 

***** 

(b)  The  locations  and  hours  of 
operation  (expressed  in  local  time)  of 
the  depositories  administered  by  ^ 
National  Archives  and  Records 
Administration  are  shown  in  part  1253. 
***** 

8.  Section  1254.4  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

{ 1254.4  Research  procedures. 
***** 

(c)  Researchers  who  wish  to  use 
documents  not  on  microfilm  in  a 
depositmy  where  the  microfilm  research 
room  is  separate  fiom  textual  research 
rooms,  must  complete  a  researcher 
identification  application  form  and 
provide  the  informatimi  needed  to 
decide  whidi  documents  can  be  made 
available.  Researchers  who  wish  to  use 


only  microfilm  docvunents  in  a 
depository  where  the  microfilm  research 
room  is  not  separate  from  textual 
research  rooms  must  also  comply  with 
this  paragraph.  Applicants  must  show 
identification  containing  a  picture  or 
physical  description  of  die  applicant, 
e.g.,  a  driver’s  license  or  school 
identification  card.  Exceptions  to  this 
requirement  must  be  approved  by  the 
director.  If  applying  for  access  to  large 
quantities  of  documents  or  to 
documents  that  are  especially  fiegile  or 
valuable,  the  researcher  may  be  required 
to  furnish  additional  information  e^ut 
personal  or  professional  qualifications 
or  to  furnish  additional  reasons  why 
access  is  required.  The  collection  of 
information  contained  in  this  paragraph 
has  been  approved  by  the  Office  of 
Management  and  Budget  with  the 

control  number  3095- _ 

•  •  •  •  • 

f  1254.8  [Amended] 

9.  In  §  1254.8,  paragraph  (c)  is 
amended  by  removing  t^  term 
"National  Archives  Field  Archives 
Branch”  and  adding  the  term  "Regional 
Archives.” 

10.  Section  1254.10  is  revised  to  read 
as  follows: 

§1254.10  Registration. 

Researchers  must  register  each  day 
they  enter  a  research  i^ility,  furnishing 
the  information  asked  on  the 
registration  sheet  and  may  be  asked  to 
provide  additional  personal 
identification. 

11.  Section  1254.12  is  revised  to  read 
as  follows: 

§  1254.12  Researcher’s  responsibility  for 
documents. 

(a)  The  research  room  attendant  may 
limit  the  quantity  of  documents 
delivered  to  a  researcher  at  one  time. 

The  researcher  must  sign  for  the 
documents  received  and  may  be 
required  to  show  his/her  researcher 
identification  card.  The  researcher  is 
responsible  for  all  docriments  delivered 
to  Mm/her  until  he/she  returns  them. 
When  the  researcher  is  finished  using 
the  documents,  the  documents  must  be 
rehimed  to  the  research  room  attendant. 
The  reference  service  slip  that 
accompanies  the  dociiments  to  the 
research  room  must  not  be  removed.  If 
asked  to  do  so,  the  researcher  must 
return  dooiments  as  much  as  15 
minutes  before  closing  time.  Before 
leaving  a  research  room,  even  for  a  short 
time,  a  researcher  must  notify  the 
research  room  attendant  and  place  all 
documents  in  their  proper  containers. 

(b)  When  microfilm  is  available  on  a 
self-service  basis,  research  room 


attendants  will  assist  researchers  in 
identifying  research  sources  on 
microfilm  and  provide  information 
concerning  how  to  locate  and  retrieve 
the  roll(s)  of  film  containing  the 
information  of  interest.  The  researcher 
is  responsible  for  pulling  and  examining 
the  roll(s).  Unless  a  researcher  requires 
assistance  in  learning  how  to  operate 
microfilm  reading  equipment,  ^e 
researcher  is  expected  to  install  the 
microfilm  on  the  reader.  Unless 
otherwise  permitted,  a  researcher  is 
limited  to  one  roll  of  microfilm  at  a 
time.  After  using  each  roll,  the 
researcher  is  responsible  for  refiling  the 
roll  of  microfilm  in  the  location  from 
which  it  was  removed,  imless  instructed 
otherwise. 

(c)  Researchers  are  responsible  for 
complying  with  provisions  of  the 
Copyright  Act  (Title  17,  United  States 
Co^)  which  governs  the  making  and 
use  of  electrostatic  copies  or  other 
reproductions  of  copyrighted  materials. 

12.  Section  1254.14  is  revised  to  read 
as  follows: 

1 1 254.1 4  Reatrlctiona  on  using  microflim 

readers. 

(a)  Use  of  the  microfilm  readers  will 
be  on  a  first-come,  first-served  basis. 
When  other  researchers  are  waiting  to 
use  a  microfilm  reader,  a  3-hour  limit 
may  be  placed  on  using  a  reader.  After 
3  hours  of  machine  use,  the  researcher 
may  sign  the  waiting  list  for  an 
additional  3-hour  period. 

(b)  The  number  of  researchers  in  the 
microfilm  research  room  in  the  National 
Archives  Building  will  be  limited,  for 
fire  safety  reasons,  to  those  researchers 
assigned  a  microfilm  reader. 

13.  Section  1254.16  is  revised  to  read 
as  follows: 

§  1254.16  Prevention  of  damage  to 
documents. 

(a)  Researchers  must  exercise  all 
possible  care  to  prevent  damage  to 
documents. 

(b)  Documents  may  not  be  used  at  a 
desk  where  there  is  food  or  liquid  or 
where  an  ink  pen  is  being  used.  Only 
pencils  may  be  used  in  research  rooms 
where  original  documents  are  used. 

(c)  Dociiments  must  not  be  leaned  on, 
written  on,  folded  anew,  traced,  or 
handled  in  any  way  likely  to  cause 
damage. 

(d)  Dociunents  must  be  identified  for 
reproduction  only  with  a  paper  tab 
provided  by  NARA.  Documents  may  not 
be  fostened  with  paper  clips  or  rubber 
bands. 

(e)  Microfilm  must  be  carefully 
removed  fiom  and  retiimed  to  the 
proper  microfilm  boxes.  Care  must  be 
taken  loading  and  unloading  microfilm 
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from  microfilm  readers.  Damaged 
microfilm  must  be  reported  to  the 
research  room  attendant  as  soon  as  it  is 
discovered. 

(f)  Exceptionally  valuable  or  fragile 
doc\iments  may  be  used  only  imder  the 
conditions  specified  by  the  research 
room  attendant. 

§  1254.22  [Redesignated  as  f  1254.17  and 
revised] 

14.  Section  1254.22  is  redesignated  as 
§  1254.17  and  revised  to  read  as  follows: 

§  1 254.1 7  Keeping  documents  In  order. 

A  researcher  must  keep  unbound 
documents  in  the  order  in  which  they 
are  delivered  to  him/her.  Documents 
that  appear  to  be  in  disorder  must  not 
be  rearranged  by  the  researcher,  but 
must  be  referred  to  the  research  room 
attendant.  Researchers  may  use  only  one 
folder  at  a  time.  Researchers  are  not 
allowed  to  remove  documents  from 
more  than  one  container  at  a  time. 
Researchers  should  bring  to  the 
attention  of  the  research  room  attendant 
microfilm  put  in  the  wrong  box  or  file 
cabinet. 

15.  In  §  1254.20,  paragraph  (a)  is 
revised  to  read  as  follows: 

§1254.20  Conduct 

(a)  Regulations,  Researchers  are 
subject  to  the  provisions  of  part  1280  of 
this  chapter  and  to  all  rules  and 
regulations  issued  and  posted  or 
distributed  by  a  facility  director 
supplementing  subpart  B  of  this  part, 
including  rules  on  the  use  of  NARA 
equipment.  Eating,  drinking,  and 
chewing  gum  in  a  research  room  are 
prohibited.  Smoking  is  prohibited 
except  in  designated  smoking  areas. 
Loud  talking  and  other  activities  likely 
to  disturb  o^er  researchers  are  also 
prohibited.  Persons  desiring  to  use 
typewriters,  computers,  sound  recording 
devices,  or  similar  eqmpment  must 
work  in  areas  designated  by  the  research 
room  attendant. 

***** 

16.  The  section  heading  of  §  1254.26 
and  paragraphs  (a),  (b),  (d),  (f)  and  (h)(1) 
are  revised  to  read  as  follows: 

§  1254.26  Additional  ruiea  for  use  of 
certain  research  rooms  in  NARA  facilities  in 
the  Washington,  DC,  area. 

(a)  Admission  to  research  rooms  in 
the  National  Archives  Building,  the 
Washington  National  Records  Center, 
and  the  Pickett  Street  facility  at  which 
original  documents  are  made  available 
is  limited  to  individuals  examining  and/ 
or  copying  documents  and  other 
materials  in  the  custody  of  the  National 
Archives  and  Records  Administration. 
Children  under  the  age  of  16  will  not  be 
admitted  to  these  research  rooms  unless 


they  have  been  granted  research 
privileges  or  are  granted  an  exception  to 
this  provision  to  view  specific 
documents  that  a  parent  or  other 
accompanying  adult  researcher  is  using. 
The  exception  will  be  granted  by  the 
Reference  Services  Branch  Chief  for  a 
child  who  is  able  to  read  and  who  will 
be  closely  supervised  by  the  adult 
researcher  wmle  in  the  research  room. 
Normally,  such  a  child  will  be  admitted 
only  for  the  short  period  required  to 
view  the  documents.  Unless  otherwise 
permitted,  children  under  the  age  of  16 
who  have  been  granted  special 
permission  to  accompany  an  adult  tising 
records  may  not  actively  participate  in 
research  activities,  e.g.,  removing, 
copying,  or  refiling  documents. 

Students  under  the  age  of  16  who  wish 
to  perform  research  on  original 
documents  must  apply  in  person  to  the 
Chief  of  the  Reference  Services  Branch 
and  present  a  letter  of  reference  finm  a 
teacher.  Students  imder  the  age  of  16 
who  have  been  granted  resea:^ 
privileges  will  Im  required  to  be 
accompanied  in  the  research  room  by  an 
adult  with  similar  privileges,  unless  the 
Chief  of  the  Reference  Services  Branch 
specifically  waives  this  requirement 
with  respect  to  individual  researchers. 

(b)  The  procedures  in  paragraphs  (c) 
through  (g)  of  this  section  apply  to  all 
reseat  rooms  in  the  National  Archives 
Building  (except  the  Microfilm  Research 
Room);  the  Suitland  Research  Room  in 
the  Washington  National  Records 
Center;  and  the  Cartographic  and 
Architectural  Records  Research  Room 
and  the  Nixon  Presidential  Materials 
research  room  in  the  Pickett  Street 
Facility.  These  procedures  are  in 
addition  to  the  procedures  specified 
elsewhere  in  this  part. 
***** 

(d)  Researchers  must  present  a  valid 
researcher  identification  card  to  the 
guard  or  research  room  attendant  on 
entering  the  room.  All  researchers  are 
required  to  sign  each  day  the  research 
room  registration  sheet  at  the  entrance 
to  the  research  room.  Researchers  will 
also  record  the  time  they  leave  the 
research  room  at  the  end  of  the  visit  for 
that  day.  Researchers  are  not  required  to 
sign  in  or  out  when  leaving  the  area 
temporarily. 

***** 

(f)  NARA  will  furnish  to  researchers, 
without  charge,  pencils  and  specially 
marked  lined  and  unlined  notepaper 
and  notecards,  for  use  in  the  research 
rooms.  Pencils  and  unused  notepaper 
and  notecards  should  be  return^  to  the 
research  room  attendant  at  the  end  of 
the  day. 

***** 


(h)*  *  * 

(1)  Use  of  NARA  viewing  and 
listening  equipment  in  the  research 
room  is  provided  on  a  first-come-first- 
served  basis.  When  others  are  waiting  to 
use  the  equipment,  a  three-hour  limit 
may  be  imposed  on  the  use  of  the 
equipment. 

***** 

17.  Section  1254.27  is  amended  by 
revising  the  section  heading,  by 
removing  firom  paragraph  (a)  the  title 
"Nation^  Archives  field  branch”  and 
adding  in  its  place  the  title  “regional 
archives,”  by  revising  paragraph  (b),  by 
removing  from  paragraphs  (c)(2)  and 

(c)(3)  the  title  “chief  of  the  branch 
administering  the  research  room”  and 
adding  in  its  place  the  title  “director,” 
and  by  revising  the  introductory  text  of 
paragraph  (f)  and  paragraphs  (f)(3)  and 
(f)(6)  to  read  as  follows: 

§1254.27  Additional  rules  for  UM  of 
certain  research  rooms  in  Federal  records 
centers,  regional  archives,  and  Preeidentiai 
libraries. 

***** 

(b)  Researchers  must  present  a  valid 
researcher  identification  card  to  the 
guard  or  research  room  attendant  on 
entering  the  room.  All  researchers  are 
required  to  sign  each  day  the  research 
room  registration  sheet  at  the  entrance 
to  the  research  room.  Where  instructed 
to  do  so,  researchers  also  sign  out  when 
leaving  the  research  room  for  the  day. 
Resea^ers  are  not  required  to  sign  in 
or  out  when  leaving  the  area 
temporarily  or  at  the  end  of  the  day. 
***** 

(f)  Researchers  may  use  NARA  self- 
service  copiers  if  available  or  authorized 
personal  paper-to-paper  copiers  to  copy 
documents  in  accordance  with  NARA 
document  handling  instructions  and 
after  review  of  the  documents  by  the 
research  room  attendant  to  determine 
their  suitability  for  copying.  The 
director  or  the  senior  archivist  on  duty 
in  the  research  room  will  review  the 
determination  of  suitability  if  requested 
by  the  researcher.  The  following  types 
of  documents  are  not  suitable  for 
copying  on  a  self-service  or  personal 
copier: 

***** 

(3)  Documents  larger  than  the  glass 
copy  plate  of  the  copier; 

***** 

(6)  Documents  which,  in  the 
ju^ement  of  the  research  room 
attendant,  are  in  poor  physical 
condition  or  which  may  be  subject  to 
possible  damage  if  copied. 

18.  Section  1254.35  is  added  to  read 
as  follows: 
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f  1254.35  Presidential  records  and  Nixon 
Presidential  materials. 

Access  to  Presidential  records 
transferred  to  NARA  is  governed  by  36 
CFR  part  1270.  Access  to  the  Nixon 
Presidential  materials  is  governed  by  36 
CFR  part  1275. 

19.  Section  1254.36  is  revised  to  read 
as  follows: 

f  1254.36  Donated  historical  materials. 

The  public  use  of  donated  historical 
materids  is  subject  to  restrictions  on 
their  use  and  availability  as  stated  in 
writing  by  the  donors  or  depositors  of 
such  materials  and  other  restrictions 
imposed  by  statute.  (Researchers  are 
encouraged  to  confer  with  the 
appropriate  director  or  reference  staff 
member  on  any  question  of  copyright.) 

In  addition,  rise  is  subject  to  all 
conditions  specified  by  the  Archivist  of 
the  United  States  for  purposes  of 
archival  preservation. 

20.  Sermon  1254.40  is  revised  to  read 
as  follows: 

1 1254.40  Access  to  national  ascurity 
Infonnatlon. 

(a)  Declassification  of  and  public 
access  to  national  security  information 
and  material,  hereinafter  referred  to  as 
"classified  information”  or  collectively 
termed  "information”  is  governed  by 
Executive  Order  12356  of  April  2, 1982 
(3  CFR,  1982  Comp.,  p.  166),  the 
implementing  Information  Security 
Oversight  Office  Directive  Number  1  of 
Jvme  22, 1982  (47  FR  27836,  Jvme  25, 
1982)  and  the  Freedom  of  Information 
Act  (5  U.S.C.  552). 

(b)  Public  access  to  documents 
declassified  in  accordance  with  this 
regulation  may  be  restricted  or  denied 
for  other  reasons  under  the  provisions  of 
5  U.S.C  552(b)  for  accessioned  agency 
records;  36  CFR  1254.36  for  donated 
historical  materids;  44  U.S.C  2201  et 
seq.  and  36  CFR  part  1270  for 
Prraidential  records;  and  44  U.S.C.  2111 
note  and  36  CFR  part  1275  for  Nixon 
Presidential  materials. 

f  1254.42  [Rodeeignated  as  { 1260.2] 

21.  Section  1254.42  is  redesignated  as 
§  1260.2  in  subchapter  D  of  this  chapter. 

22.  In  §  1254.48,  paragraphs  (a)  and 

(c)  are  revised  to  read  as  follows: 

1 1254.48  Acoaaa  by  historical  raaaarchera 
and  former  Presidential  appointees. 

(a)  Access  to  classified  information 
may  be  granted  to  U.S.  citizens  who  are 
engaged  in  historical  research  projects 
or  who  previously  occupied  policy¬ 
making  positions  to  which  they  were 
appointed  by  the  President  Persons 
desiring  permission  to  examine  material 
under  tnis  special  historical  researcher/ 


Presidential  appointees  access  program 
should  contact  NARA  at  least  4  months 
before  they  desire  access  to  the 
materials  to  permit  time  for  the 
responsible  agencies  to  process  the 
requests  for  access.  NA^  will  inform 
requesters  of  the  agencies  to  which  they 
will  have  to  apply  for  permission  to 
examine  classified  information, 
including  classified  information 
originated  by  the  White  Hoiise  or 
classified  information  in  the  custody  of 
the  National  Archives  which  was 
originated  by  a  defunct  agency. 

*  •  •  •  * 

(c)  To  protect  against  the  possibility  of 
unauthorized  access  to  restricted 
documents,  a  director  may  issue 
instructions  supplementing  the  research 
room  rules  provided  in  subpart  B. 

23.  Section  1254.50  is  revised  to  read 
as  follows: 

11254.50  Feee. 

NARA  will  charge  requesters  for 
copies  of  declassified  dociunents 
according  to  the  fees  listed  in  §  1258.12 
of  this  clmpter. 

24.  In  $  1254.70,  paragraph  (b)  is 
revised  to  read  as  follows: 

11254.70  NARA  copying  MTvIcM. 
***** 

(b)  In  order  to  preserve  the  original 
documents,  documents  which  are 
available  on  microfilm  or  other  alternate 
copy  will  not  be  copied  by  other  means 
as  long  as  a  legible  copy  (electrostatic, 
photographic,  or  microfilm)  can  be 
made  from  the  microfilm. 

25.  In  §  1254.71,  paragraphs  (a),  (b)(1), 
(b)(2)(i),  (d)(3),  (d)(6),  (f),  and  (g)(1)  are 
revised  to  read  as  follows: 

11254.71  Rosooreher  UM  of  tho  self- 
service  card-operated  copiers  in  the 
National  Archives  Building  and  the 
Washington  National  Records  Center. 

(a)  General.  Self-service  card-operated 
copiers  are  located  in  research  rooms  in 
the  National  Archives  Building  and  the 
Suitland  Research  Room  in  the 
Washington  National  Records  Center. 
Other  copiers  set  aside  for  use  by 
reservation  are  located  in  designated 
research  areas.  Procedures  for  use  are 
outlined  in  paragraphs  (b)  through  (g)  of 
this  section. 

(b) *  *  * 

(1)  Copiers  located  in  research  rooms 
in  the  National  Archives  Building  and 
the  Suitland  Research  Room  in  the 
Washington  National  Records  center 
may  be  used  until  15  minutes  prior  to 
closing  of  the  research  room,  '^ere  is  a 
five-minute  time  limit  on  these  copiers 
when  others  are  waiting  to  use  the 
copier.  Researchers  using  microfilm 
reader-printers  may  be  limited  to  three 


copies  when  others  are  waiting  to  use 
the  machine.  Researchers  wishing  to 
copy  large  quantities  of  documents 
should  see  a  staff  member  in  the 
research  room  to  reserve  a  copier  for  an 
extended  time  period. 

(2)*  *  * 

(i)  A  copier  may  be  reserved  for  one 
hour  at  a  time  in  the  textual  research 
room  in  the  National  Archives  Building 
and  for  one-half  hour  at  a  time  in  the 
Microfilm  Research  Room  in  the 
National  Archives  Building  and  in  the 
Sxiitland  Research  Room  in  the 
Washington  National  Records  Center. 
Another  appointment  may  be  reserved 
after  completi^  the  scheduled 
appointment.  'Ae  appointment  may  be 
fo^ited  if  the  resear^er  does  not  arrive 
within  10  minutes  after  the  scheduled 
time. 

***** 

(d)*  *  * 

(3)  Documents  larger  than  the  glass 
copy  plate  of  the  copier; 

***** 

(6)  Documents  which,  in  the  judgment 
of  the  research  room  attendant,  are  in 
poor  physical  condition  or  which  may 
be  subject  to  possible  damage  if  copied. 

(f)  Fiirchasing  debitcards  for  copiers. 
Researchers  may  use  cash  to  purchase  a 
debitcard  from  a  vending  machine 
diiring  the  hours  that  seU-service 
copiers  are  in  operation.  Additionally, 
debitcards  may  oe  purchased  with  cash, 
check,  money  order,  credit  card,  or 
funds  frem  an  active  deposit  accoimt 
from  the  Cashier’s  Office  located  in 
room  G-1  of  the  National  Archives 
Building  between  the  hours  of  8:45  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  Federcd  holidays.  Dur^  the 
evening  and  weekend  hovurs,  the 
researem  room  supervisor  can  make 
change  for  $20  or  less.  The  debitcard 
will,  when  inserted  into  the  copier, 
enable  the  user  to  make  copies,  for  the 
appropriate  fee,  up  to  the  value  on  the 
debitcard.  Resean^ers  may  add  value  to 
the  debitcard  by  using  the  vending 
machine.  The  fee  for  self-service  copies 
is  foimd  in  §  1258.12  of  this  chapter. 

(g) *  *  * 

(1)  To  obtain  a  refund  of  any  unused 
amount  on  a  debitcard,  a  researcher 
must  bring  the  debitcard  to  the  Cashier’s 
Office  in  room  G-1  of  the  National 
Archives  Bxiilding.  Cash  refunds  for 
debitcards  are  currently  limited  to 
$20.00  or  less.  Refunds  due  for  more 
than  $20.00  are  currently  paid  by  U.S. 
Treasury  check  in  approximately  6-8 
weeks.  Refunds  due  on  debitcard 
obtained  using  credit  cards  will  be  made 
by  issuing  a  cr^t  of  the  refund  amoimt 
to  the  cr^t  card.  Refunds  due  on 
debitcards  obtained  using  funds  from  a 
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deposit  account  will  be  made  by 
crediting  the  refund  to  the  deposit 
account. 

***** 

26.  Section  1254.72  is  revised  to  read 
as  follows: 

§  1 254.72  Information  about  documanta. 

(a)  Upon  request,  overall  information 
pertaining  to  holdings  or  about  specific 
documents  will  be  furnished,  provided 
that  the  time  required  to  furnish  the 
information  is  not  excessive,  and 
provided  that  the  information  is  not 
restricted  (see  subpart  C  and  subpart  D). 

(b)  When  so  specified  by  a  director, 
requests  must  be  made  on  prescribed 
forms.  Such  forms  will  be  approved  by 
OMB  as  information  collections  and 
will  bear  the  approved  control  number. 

27.  Section  1254.74  is  revised  to  read 
as  follows: 

§  1254.74  Information  from  documanta. 

Normally,  information  contained  in 
the  documents  will  be  furnished  in  the 
form  of  photocopies  of  the  documents, 
subject  to  the  provisions  of  §  1254.70. 
NARA  will  certify  facts  and  make 
administrative  determinations  on  the 
basis  of  archives,  or  of  FRC  records 
when  appropriate  officials  of  other 
agencies  have  authorized  NARA  to  do 
so.  Such  certifications  and 
determinations  will  be  authenticated  by  • 
the  seal  of  NARA,  the  National  Archives 
of  the  United  States,  or  the  transferring 
agency,  as  appropriate. 

28.  Section  1254.76  is  revised  to  read 
as  follows: 

§  1 254.76  Certification  of  copies. 

The  responsible  director,  or  any  of  his 
or  her  superiors,  the  Director  of  the 
Federal  Register,  and  their  designees  are 
authorized  to  certify  copies  of 
documents  as  true  copies. 

29.  Section  1254.90  is  amended  by 
revising  paragraph  (a)  to  read  as  follows; 

§1254.90  General. 

(a)  This  subpart  establishes  rules  and 
procedures  governing  the  use  of 
privately  owned  microfilm  equipment 
to  film  archival  records  and  donated 
historical  materials  in  the  National 
Archives  Building,  the  Washington 
National  Records  Center,  the  regional 
archives,  and  the  Presidential  libraries. 
***** 

30.  Section  1254.92  is  amended  by 
revising  the  section  heading  emd 
paragraph  (a),  redesignating  paragraphs 

(c)(5),  (c)(5)(i),  (c)(5)(ii),  and  (c)(6)  as 
paragraphs  (d),  (d)(1),  (d)(2),  and  (e), 
respectively,  and  revising  redesignated 
paragraph  (d)(2)  to  read  as  follows:  . 


§  1254.92  Requests  to  microfilm  records 
and  donated  hietorical  materials. 

(a)  Requests  to  microfilm  archival 
records  or  donated  historical  materials 
(except  donated  historical  materials 
under  the  control  of  the  Office  of 
Presidential  Libraries)  in  the  National 
Archives  Building,  the  Washington 
National  Records  Center,  or  the  regional 
archives  must  be  made  in  writing  to  the 
Assistant  Archivist  for  the  National 
Archives  (NN),  NARA,  Washington,  DC 
20408.  Requests  to  microfilm  records  or 
donated  historical  materials  in  a 
Presidential  library  or  donated  historical 
materials  in  the  National  Archives 
Building  under  the  control  of  the  Office 
of  Presidential  Libraries  must  be  made 
in  writing  to  the  Assistant  Archivist  for 
Presidential  Libraries  (NL),  NARA. 
Washington,  DC  20408.  OMB  control 

number  3095- _ has  been  assigned 

to  the  information  collection  contained 
in  this  section. 

***** 

(d).  *  . 

(2)  If  the  original  docvunents  are 
donated  historical  materials,  the 
requester  must  agree  to  include  on  the 
film  this  statement:  “The  documents 
reproduced  in  this  publication  are 
donated  historical  materials  fit)m  (name 
of  donor)  in  the  custody  of  the  (name  of 
Presidential  library  or  National 
Archives).  The  National  Archives 
administers  them  in  accordance  with 
the  requirements  of  the  donor’s  deed  of 
gift  and  the  U.S.  Copyright  Law,  Title 
17,  U.S.C.”. 

***** 


§1254.96  [Amended] 

31.  In  section  1254.96,  the  word 
“evluation”  in  paragraph  (a)  is  corrected 
to  read  “evaluation.” 

PART  1260--OECLASSIRCATION  OF 
AND  PUBUC  ACCESS  TO  NATIONAL 
SECURITY  INFORMATION 

32.  The  authority  citation  for  part 
1260  continues  to  read  as  follows: 

Authority:  44  U.S.C.  2104(a);  Executive 
Order  1233S6  of  April  2, 1982  (3  CFR  1982 
Comp.,  p.  166). 

§  1260.2  [Redesignated  from  1254.42] 

33.  Section  1260.2  is  redesignated 
from  §  1254.42  of  this  chapter. 

Dated;  October  14, 1993. 

Trudy  Huskamp  Peterson, 

Acting  Archivist  of  the  United  States. 

[FR  Doc.  93-25882  Filed  10-21-93;  8:45  am] 
BUUNQ  COOC  7B1B-01-W 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[FRL-4793-2] 

Proposed  Consent  Decree; 
Specifications  for  Deposit  Control 
Additives 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  consent 
decree;  request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  notice  is 
hereby  given  of  a  proposed  consent 
decree  conditionally  entered  into  by  the 
United  States  Environmental  Protection 
Agency  (“EPA”)  on  September  30, 1993, 
in  litigation  concerning  the  deadline  for 
promulgating  specifications  for  gasoline 
additives  to  prevent  the  accumulation  of 
deposits  in  engines  and  fuel  supply 
systems.  For  a  period  of  thirty  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
consent  decree  fi'om  persons  who  were 
not  named  as  parties  to  the  litigation  in 
question.  EPA  or  the  Department  of 
Justice  is  authorized  under  section 
113(g)  to  withdraw  its  consent  to  the  . 
proposed  consent  decree  if  appropriate 
in  light  of  the  public  comments. 

DATES:  Written  comments  on  the 
proposed  consent  decree  must  be 
received  by  November  22, 1993. 
ADDRESSES:  Written  comments  should 
be  sent,  preferably  in  triplicate,  to 
Jonathan  S.  Martel,  Air  and  Radiation 
Division  Mail  Code  (2344),  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  (202)  260-7699. 
Copies  of  the  proposed  consent  decree 
are  available  ^m  Shermanita  Isler- 
Simmons,  Air  and  Radiation  Division 
(2344),  Office  of  General  Counsel,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460, 
(202)  260-7606.  A  copy  of  the  proposed 
consent  decree  has  bwn  lodged  with  the 
Clerk  of  the  United  States  District  Court 
for  the  District  of  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jeff  Herzog  (313)  668-4227  at  U.S. 
Environmental  Protection  Agency, 

Office  of  Mobile  Sources. 
SUPPLEMENTARY  INFORMATION:  Section 
211(1)  of  the  Clean  Air  Act  provides  that 
the  Administrator  of  the  EPA  is  to 
promii^gate  a  rule,  not  later  than 
Novem^r  15, 1992,  establishing 
specifications  for  gasoline  additives  to 
prevent  the  accumulation  of  deposits  in 
engines  or  fuel  supply  systems.  In 
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Oregon  Natural  Resources  Council,  Inc. 
V.  Browner,  Qv.  No.  93-79-AS  (D.  Ore.), 
plainti^  seek  an  order  compelling  the 
Administrator  to  promulgate  a  rule 
establishing  such  specifications.  EPA 
and  the  plaintiffs  have  entered  into  a 
conditional  consent  decree  providing 
that  the  Administrator  will  sign  a  notice 
to  be  published  in  the  Federal  Register 
proposing  a  conditional  consent  decree 
providing  that  the  Administrator  will 
sign  a  notice  to  be  published  in  the 
F^eral  Register  proposing  a  rule 
establishing  such  specifications  no  later 
than  November  22. 1993,  and  will  sign 
a  notice  of  final  action  with  respect  to 
such  proposal  no  later  than  October  15, 
1994. 

Section  113(g)  of  the  Clean  Air  Act 
(42  U.S.C.  7413(g))  reqmres,  with 
exceptions  not  pertinent  here,  that  EPA 
publish  notice  of  a  proposed  consent 
decree  in  the  Federal  Register  and 
provide  a  reasonable  opportimity  for 
public  comment.  EPA  or  the  Department 
of  Justice  may  withhold  consent  to  the 
proposed  consent  decree  if  the 
comments  disclose  facts  or 
circumstances  that  indicate  that  such 
consent  is  inappropriate,  improper, 
inadequate  or  inconsistent  with  the 
requirements  of  the  Clean  Air  Act. 

Dated:  October  13. 1993. 

Gerald  H.  Yamada, 

Acting  General  Counsel. 

(FR  Doc.  93-26158  Filed  10-21-93;  8:45  am] 
aajjNG  cooc  hso-so-m 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

48  CFR  Parts  837  and  852 

RIN-2900-AQ67 

VA  Acquisition  Regulation:  Service 
Contractirtg 

AGENCY:  Veterans  Affairs. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
A^irs  (VA)  is  proposing  to  amend  the 
VA  Acquisition  Relation  (VAAR)  to 
implement  a  class  deviation  from 
Federal  Acquisition  Regulation  (FAR), 
Policy,  and  FAR  Clause, 
Indemnification  and  Medical  Liability 
Insurance.  In  addition  to  waiving  the 
requirement  at  the  FAR.  a  deviated 
clause  is  proposed  to  be  added  for 
nonpersonal  health  care  service 
contracts.  A  prescription  is  also 
proposed  to  be  add^  to  instruct  VA 
contracting  officers  when  to  insert  the 
clause. 

DATES:  Comments  must  be  received  by 
December  20. 1993.  All  comments 


received  will  be  available  for  public 
inspection  imtil  December  31, 1993. 

This  amendment  is  proposed  to  be 
effective  on  the  date  of  publication  of 
the  final  rule. 

ADDRESSES:  Comments  should  be  sent  to 
the  Secretary  of  Veterans  Affairs  (271A), 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue,  NW.,  Washington  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Service  Unit,  Room 
170  of  the  above  address,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday  (except  holidays)  until 
December  31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Viverette,  Acquisition  Policy 
Division  (95A),  Office  of  Acquisition 
and  Materiel  Management,  £)epartment 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW.,  Washington  DC  20420, 
(202)  233-5001. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

FAR  Section  37.401  and  FAR  Clause 
52.237-7  include  indemnification 
requirements  that  contractors  providing 
nonpersonal  health  care  services  to  VA 
are  unable  to  comply  with  due  to 
conflict  with  state  statutes  or  excessive 
cost.  To  facilitate  execution  of 
nonpersonal  health  care  service 
contracts,  more  than  100  individual 
deviations  waiving  FAR  requirements 
have  been  execute.  To  relieve  VA 
contracting  officers  from  requesting 
individual  deviations,  the  Deputy 
Secretary  of  Veterans  Affairs  approved  a 
class  deviation  from  portions  of  FAR 
section  37.401  and  FAR  Clause  52.237- 
7.  Specifically,  the  Deputy  Secretary 
waived  paragraph  (c)  of  FAR  section 
37.401.  The  Deputy  Secretary  also 
waived  the  indemnification,  insurance, 
and  extended  reporting  endorsement 
requirements  contained  in  paragraphs 
(a),  (b),  and  (c)  of  FAR  Clause  52.237- 
7.  To  implement  this  deviation,  a 
prescription  is  proposed  to  be  added  at 
VAAR  section  837.403  to  instruct  VA 
contracting  officers  when  to  insert  the 
deviated  clause.  The  deviated  clause  is 
also  proposed  to  be  added  to  VAAR  part 
852,  Solicitation  Provisions  and 
Contract  Clauses. 

n.  Regulatory  Flexibility  Act  (RFA) 

The  proposed  rule  is  not  expected  to 
have  a  sigi^cant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601(2). 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  VA  Acquisition 


Regulation  subpart  will  also  be 
considered  in  accordance  with  section 
610  of  the  Act. 

III.  Paperwork  Reduction  Act 

This  amendment  does  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  the  public  which 
require  the  approval  of  the  Office  of 
M^agement  and  Budget  under  44 
U.S.C  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  837  and 
852 

Government  procurement. 

Approved:  October  5, 1993. 

Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  48  CFR  parts  837  and  852  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  part  837 
is  revised  to  read  as  follows: 

Authority:  38  U.S.C  501  and  40  U.S.C. 
486(c). 

PART  837— SERVICE  CONTRACTINQ 

2.  Subpart  837.4,  section  837.403  is 
added  to  read  as  follows: 

Subpart  837.4— Nonperaonai  Haaith 
Cara  Sarvicaa 

837.403  Contract  Clause 
The  contracting  officer  shall  insert  the 
clause  at  852.237-7,  Indemnification 
and  Medical  Liability  Insurance 
(Deviation),  in  solicitations  and 
contracts  for  nonpersonal  health  care 
services.  The  contracting  officer  may 
include  the  clause  in  bilateral  ptirchase 
orders  for  nonpersonal  health  care 
services  awarded  under  the  procedures 
in  FAR  part  13  and  VAAR  p^  813. 

PART  852— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  852.2— (Amended] 

3.  The  authority  citation  for  part  852 
continues  to  read  as  follows: 

Authority:  38  U.S.C  501  and  40  U.S.C. 
486(c). 

4.  Section  852.237-7  is  added  to  read 
as  follows: 

852.237-7  Indemnification  and 
Medical  Liability  Insurance  (Deviation) 

As  prescribed  in  837.403,  insert  the 
following  clause: 

ludenmification  and  Medical  Liability 
Insurance  (Oct  1993) 

(a)  It  is  expressly  agreed  and  understood 
that  this  is  a  nonpersonal  services  contract, 
as  defined  in  Federal  Acquisition  Regulation 
(FAR)  37.101,  under  which  the  professional 


Fedwal  Roister  /  Vol.  58.  No.  203  /  Friday.  October  22.  1993  /  Proposed  Rules 


54549 


services  rendered  by  the  Contractor  or  its 
health  care  providers  are  rendered  in  its 
capacity  as  an  independent  contractor.  The 
Government  may  evaluate  the  quality  of 
professional  and  administrative  services 
provided,  but  retains  no  control  over 
professional  aspects  of  the  services  rendered, 
including  by  example,  the  Contractor’s  or  its 
health  care  providers’  professional  medical 
judgment,  diagnosis,  or  specific  medical 
treatments.  The  Contractor  and  its  health  care 
providers  shall  be  liable  for  their  liability 
producing  acts  or  omissions.  The  Contractor 
shall  maintain  or  require  all  health  care 
providers  performing  under  this  contract  to 
maintain,  during  the  term  of  this  contract, 
professional  liability  insurance  issued  by  a 
responsible  insurance  carrier  of  not  less  than 
the  following  amount(s)  per  specialty  per 

occurrence: _ *.  However,  if  the 

Contractor  is  an  entity  or  subdivision  of  a 
state  that  either  provides  for  self-insurance  or 
limits  the  liability  or  the  amount  of  insurance 
purchased  by  State  entities,  then  the 
insivance  requirement  of  this  contract  shall 
be  fulfilled  by  incorporating  the  provisions  of 
the  applicable  State  law. 

(b)  An  apparently  successful  offeror,  upon 
request  by  the  Contracting  Officer,  shall 
furnish  prior  to  contract  award  evidence  of 
the  insurability  of  the  offeror  and/or  of  all 
health  care  providers  who  will  perform 
under  this  contract.  The  submission  shall 
provide  evidence  of  instirability  concerning 
the  medical  liability  insurance  required  by 
paragraph  (a)  of  this  clause  or  the  provisions 
of  state  law  as  to  self-insurance,  or 
limitations  on  liability  or  insurance. 

(c)  The  Contractor  shall,  prior  to 
commencement  of  services  under  this 
contract,  provide  to  the  Contracting  Officer 
Certificates  of  Insurance  or  insiuance  policies 
evidencing  the  required  insurance  coverage 
and  an  endorsement  stating  that  any 
cancellation  or  material  change  adversely 
affecting  the  Government’s  interest  shall  not 
be  effective  until  30  days  after  the  insurer  or 
the  Contractor  gives  written  notice  to  the 
Contracting  Officer.  Certificates  or  policies 
shall  be  provided  for  the  Contractor  and/or 
for  each  health  care  provider  who  will 
perform  under  this  contract. 

(d)  The  Contractor  shall  notify  the 
Contracting  Officer  if  it,  or  any  of  the  health 
care  providers  performing  under  this 
contract,  change  insurance  providers  during 
the  performance  period  of  this  contract  The 
notification  shall  provide  evidence  that  the 
Contractor  and/or  health  care  providers  will 
meet  all  the  requirements  of  this  clause, 
including  those  concerning  liability 
insurance  and  endorsements.  These 
requirements  may  be  met  either  under  the 
new  policy,  or  a  combination  of  old  and  new 
policies,  if  applicable. 

(e)  The  Contractor  shall  insert  the 
substance  of  this  clause,  including  this 
paragraph  (e),  in  all  subcontracts  for  health 
care  services  under  this  contract.  The 
Contractor  shall  be  responsible  for 

*  Contracting  Officer  insert  the  dollar  valuefs)  of 
standard  coveragefs)  prevailing  within  the  local 
community  as  to  the  specific  msdical  specialty,  or 
specialties,  concerned,  or  such  higher  amount  as 
the  Contracting  Officer  deems  necessary  to  protect 
the  Government’s  interests. 


compliance  by  any  subcontractor  or  lower 
tier  subcontractor  with  the  provisions  set 
forth  in  paragraph  (a)  of  this  clause. 

(End  of  clause) 

[FR  Doc.  93-25978  Filed  10-21-93;  8:45  am] 
Biunia  cooc  •320-oi-p 

DEPARTMENT  OF  THE  INTERIOR 
Fl»h  and  Wildlife  Service 

50CFRPart17 

RIN  1018-AB94 

Endangered  and  Threatened  Wildlife 
and  Plante;  Notice  of  Extension  of 
Public  Comment  Period  on  Proposed 
Endangered  Status  for  Kootenai  River 
Population  of  the  White  Sturgeon 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTK>N:  Proposed  rule;  notice  of 
extension  of  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service),  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  gives  notice  that  the 
comment  period  on  the  proposed 
endanger^  status  for  the  Kootenai  River 
population  of  the  white  sturgeon 
[Acipenser  transmontanus)  is  extended. 
This  fish  is  foimd  in  the  Kootenai  River 
in  Idaho,  Montana,  and  British 
Columbia.  Canada.  The  Service  is 
extending  the  comment  period  to 
provide  me  public  wim  more  time  in 
which  to  submit  comments.  The 
proposed  rule,  which  stated  me 
deadline  for  public  comment  was 
November  4, 1993,  was  published  in  me 
Federal  Register  on  July  7, 1993  (58  FR 
36379). 

DATES:  The  comment  period  on  me 
proposal  is  extended  imtil  November 
19, 1993.  Any  comments  received  after 
me  closing  date  may  not  be  considered 
in  me  find  decision  on  this  proposal. 
ADDRESSES:. Written  comments  and 
materids  concerning  this  proposal 
should  be  sent  to  me  Field  Supervisor. 
Boise  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  4696  Overland  Road, 
room  576,  Boise,  Idaho,  83705. 
ConunenJts  and  materids  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  me  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  H.  Lobdell,  Field  Supervisor,  at 
me  above  address  or  (208)  334-1931. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Kootend  River  population  of  me 
white  sturgeon  {Acipenser 


transmontanus]  is  restricted  to 
approximately  270  kilometers  (168 
miles)  of  me  Kootenai  River,  in  Idaho, 
Montana,  and  British  Columbia,  Canada, 
primarily  upstream  fiom  Cora  IJnn  Dam 
at  me  outflow  Kootenay  Lake,  British 
(Columbia.  A  natvud  barrier  at 
Bonnington  Falls  downstream  of 
Kootenay  Lake  has  isolated  me  Kootend 
River  Stvirgeon  from  omer  white 
sturgeon  populations  in  me  Columbia 
River  basin.  The  fiee-flowing  river 
habitat  for  this  fish  has  been  adversely 
affected  from  development  in  me 
Kootend  River  basin.  Construction  of 
Libby  Dam  for  hydropower  and  flood 
control  has  reduced  river  flows  critical 
to  successful  reproduction  during  me 
May  to  July  sturgeon  spawning  season, 
and  reduces  me  avdlabilUy  of  nutrients 
in  me  river  system.  The  Kootend  River 
population  of  white  sturgeon  declined 
to  an  estimated  880  individuals,  wim 
approximately  80  percent  of  me 
sturgeon  over  20  years  old.  In  addition 
to  me  lack  of  recruitment  of  juveniles 
into  me  population,  this  fish  is 
threatened  by  disease  and  poor  water 
quality. 

On  July  7, 1993,  me  Service  proposed 
to  list  me  Kootend  River  population  of 
me  white  sturgeon  as  an  endangered 
species,  wimout  criticd  habitat, 
pursuant  to  me  Endangered  Species  Act 
of  1973  (Act)  (58  FR  36379).  The  public 
comment  period  origindly  dosed  on 
November  4, 1993;  however,  me  Service 
is  extending  me  comment  period  to 
provide  me  public  wim  more 
opportxmities  to  conunent.  Comments 
must  be  submitted  to  me  Field 
Supervisor,  Boise  Field  Office  (see 
ADDRESSES  section),  by  November  19, 
1993. 

Auffior 

The  primary  aumor  of  this  notice  is 
Monica  Tomosy,  U.S.  Fish  and  Wildlife 
Service,  Portland  Regiond  Office,  911 
N.E.  lim  Avenue,  Portland,  Oregon 
97232  (telephone  503/231-6131). 

Aumority 

'The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C  1361- 
1407;  16  U.S.C.  1531-1544;  16  U.S.C  4201- 
4245;  Pub.  L  99-625, 100  Stat.  3500,  unless 
otherwise  noted). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 
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Dated:  October  18, 1993. 

WiUUm  B.  Martin. 

Acting  Regional  Director,  Fish  and  Wildlife 
Service,  Portland,  Oregon. 

(FR  Doc  93-26016  Filed  10-21-93;  8:45  am] 
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.This  section  of  the  FEDERAL  REGISTER 
contains  docunoents  other  than  niles  or 
proposed  rules  that  are  appUcabte  to  the 
public.  Notices  of  hearirtgs  and  investigations, 
committee  meetings,  agertcy  decisions  and 
rulirtgs,  delegations  of  authority,  fliirtg  of 
petitions  and  applications  and  agency 
statements  of  orgartization  and  functiorts  are 
examples  of  documents  appearirtg  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Advisory  Council  Meetings;  Allegheny 
Wild  and  Scenic  River,  Allegheny 
National  Forest,  Pennsylvania 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Southern  Adviswy 
Council  for  the  Allegheny  National  Wild 
and  Scenic  River  will  meet  at  7  p.m.. 
Tuesday,  November  16, 1993  at  the 
Franklin  Public  Library,  Franklin,  PA. 
The  Council  will  continue  to  discuss 
recommendations  for  meeting  draft 
Management  Goals  for  the  river  between 
Franklin  and  Emlenton. 

The  Northern  Advisory  Council  will 
meet  at  7  p.m.,  Wednesday,  November 
17, 1993,  at  the  Tidioute  Towers, 
Tidioute,  PA.  The  Northern  Council  will 
discuss  recommendations  for  meeting 
draft  Management  Goals  for  the  river 
corridor  between  Kinzua  Dam  and  Oil 
City. 

Meetings  are  open  to  the  public.  A 
sign  language  interpreter  will  be 
provided  if  requested  by  November  5, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lionel  Lemery,  Wild  and  Scenic  River 
Coordinator,  Allegheny  National  Forest, 
222  Liberty  Street,  Warren, 

Pennsylvania  16365,  814/723-5150  or 
814/726-2710  (TTY). 

Dated:  October  18, 1993. 

LiiMtel  A.  Lemery, 

Wild  and  Scenic  River  Coordinator. 

[FR  Doc.  93-26015  Filed  10-21-93;  8:45  am) 
BILUNO  CODE  3410-11-M 


Packers  and  Stockyards 
Administration 

Proposed  Posting  of  Stockyards 

The  Packers  and  Stockyards 
Administration,  United  States 


Department  of  Agriculture,  has 
information  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
in  section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C  202),  and 
should  be  made  subject  to  the 
provisions  of  the  Papers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  181  et  seq.]. 

NC-165 

Tii  County  Marketing,  Beulaville,  North 
Carolina 
NC-166 

Mountain  Livestock  Auction,  Murphy, 
North  Carolina 
OK-210 

Winter  Livestock.  Inc..  Enid.  Oklahoma 
TN-191 

Somerville  Livestock  Sales,  Inc., 
Somerville,  Tennessee 
TX-342 

Hills  Prairie  Livestock  Auction,  Ca, 
Bastrop,  Texas 

Pursuant  to  the  authority  imder 
section  302  of  the  Packers  and 
Stockyards  Act,  notice  is  hereby  given 
that  it  is  proposed  to  designate  the 
stockyards  named  above  as  posted 
stockyards  subject  to  the  provisions  of 
said  Act. 

Any  person  who  wishes  to  submit 
written  data,  views  or  arguments 
concerning  the  proposed  designation 
may  do  so  by  filing  them  with  the 
Director,  Livestock  Marketing  Division. 
Packers  and  Stockyards  Administration, 
Room  3408  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250  by  November  1, 1993.  All 
written  submissions  made  pursuant  to 
this  notice  will  be  made  available  for 
public  inspection  in  the  office  of  the 
Director  of  the  Livestock  Marketing 
Division  during  normal  business  hours. 

Done  at  Washington.  DC  this  18th  day  of 
October  1993. 

Harold  W.  Davis,  * 

Director.  Livestock  Marketing  Division. 

[FR  Doc.  93-26068  Filed  10-21-93;  8:45  ami 
MLUNG  CODE  S410-KO-P 


Posting  of  Stockyards 

Pursuant  to  the  authority  provided 
under  Section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202),  it  was 
ascertained  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
by  section  302(a).  Notice  was  given  to 
the  stockyard  owners  and  to  the  public 
as  required  by  section  302(b),  by  posting 
notices  at  the  stockyards  on  the  dates 


specified  below,  that  the  stockyards  are 
subject  to  the  provisions  of  the  Packers 
and  Stockyards  Act,  1921,  as  amended 
(7  U.S.C.  181  efseg.).’ 


Faculty  No.,  name,  and 
loca^  of  stockyard 

DMe  of  poettog 

TN-190  HBarM 

September  13, 

Horse  Auction,  Ath¬ 
ens,  Termessee. 

199a 

TX-341  Decaktf  Live¬ 
stock  Market,  ktc., 
Decatur,  Texas. 

June  14, 1993. 

VA-160  Abingdon 

September  21. 

Stockyard  Exchartge, 
Inc.,  Abingdon,  Vk- 
gkuiu 

1993. 

Done  at  Washington,  D.C.  this  18th  day  of 
October  1993. 

Harold  W.  Davis, 

Director  Livestock  Marketing  Division  Packers 
and  Stockyards  Administration. 

[FR  Doc.  93-26069  Filed  10-21-93;  8:45  ami 
BMOJNa  CODE  M10-KO-F 


COMMISSION  OF  RNE  ARTS 
Meeting 

The  Commission  of  Fine  Arts’ 
meeting  scheduled  for  21  Octobw  1993 
has  been  cancelled.  The  next  meeting  is 
scheduled  fOT  18  November  1993  at  10 
a.m.  in  the  Commission’s  offices  in  the 
Pension  Building,  suite  312,  Judiciary 
Square,  441  F  Street  NW.,  Washington, 
DC  20001  to  discuss  various  projects 
affecting  the  appearance  of  Washington, 
DC.  including  buildings,  memorials, 
parks,  etc.;  also  matters  of  design 
referred  by  other  agencies  of  the 
government. 

Inquiries  reg£irding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton.  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  DC  15  October  1993. 
Charkfl  H.  Atherton, 

Secretary. 

[FR  Doc.  93-25974  Filed  10-21-93;  8:45  am) 
BiLUNG  CODE  asao-ei-M 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-58fr-503] 

64K  Dynamic  Random  Acceaa  Memory 
Components  From  Japan  Revocation 
of  Antidumping  Duty  Order 

AGENCY:  International  Trade 
AdministrationAmport  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  revocation  of 
antidumping  duty  order. 

SUMMARY:  Tlie  Department  of  Commerce 
is  revoking  the  antidumping  duty  order 
on  64K  dynamic  random  access  memory 
components  horn  Japan  because  it  is  no 
longer  of  any  interest  to  domestic 
interested  parties. 

EFFECTIVE  DATE*.  October  22, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

Tom  Futtner,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230, 
telephone  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  June  18, 1993,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Reg^ter  (58  FR  33619)  its 
intent  to  revoke  the  antidumping  duty 
order  on  64K  dynamic  random  access 
memory  components  from  Japan  (51  FR 
21781,  June  16, 1986). 

Additionally,  as  required  by  19  CFR 
353.25(d)(4)(ii),  the  Department  served 
written  notice  of  its  intent  to  revoke  this 
duty  order  to  each  domestic  interested 
party  on  the  service  list.  Domestic 
interested  parties  who  might  object  to 
the  revocation  were  provided  the 
opportunity  to  submit  their  comments 
not  later  than  thirty  days  from  the  date 
of  publication. 

Scope  of  the  Order 

The  merchandise  covered  by  the  order 
is  64K  dynamic  random  access  memory 
components  from  Japan.  This 
merchandise  is  cun-ently  classifiable 
under  Harmonized  Tariff  Schedules 
(HTS)  item  numbers  8542.11.00.22  and 
8542.11.00.32.  The  HTS  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  Department  may  revoke  an 
antidumping  duty  order  if  the  Secretary 
concludes  that  the  duty  order  is  no 
longer  of  any  interest  to  interested 
parties.  We  conclude  that  there  is  no 
interest  in  an  antidumping  duty  order 
when  no  interested  party  has  requested 
an  administrative  review  for  five 


consecutive  review  periods  and  when 
no  domestic  interested  party  objects  to 
revocation. 

In  this  case  we  have  received  no 
request  for  review  for  five  consecutive 
review  periods.  Furthermore,  no 
domestic  interested  party  has  expressed 
opposition  to  revocation.  Based  on  these 
facts,  we  have  concluded  that  the 
antidumping  duty  order  covering  64K 
dynamic  random  access  memory 
components  from  Japan  is  no  longer  of 
any  interest  to  interested  parties. 
Accordingly,  we  are  revoking  this 
antidumping  duty  order  in  accordance 
with  19  CFR  353.25(d)(4)(iii). 

This  revocation  applies  to  all 
unliquidated  entries  of  64K  dynamic 
random  access  memory  components 
from  Japan  entered,  or  withcLrawn  from 
warehouse,  for  consumption  on  or  after 
Jxme  1. 1993.  Entries  made  during  the 
period  June  1. 1992  through  May  31. 
1993,  %vill  be  subject  to  automatic 
assessment  in  accordance  with  19  CFR 
353.22(e).  The  Department  will  instruct 
the  Customs  Service  to  proceed  with 
liquidation  of  all  unliquidated  entries  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  Jime  1, 1993,  without  regard  to 
antidumping  duties,  and  to  refund  any 
estimated  antidumping  duties  collected 
with  respect  to  those  entries. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  October  6. 1993. 

Holly  A  Kuga, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  93-26085  Filed  10-21-93;  8:45  am] 
8HJJN0  CODE  aSIfr-OS-M 


(C-301-401,  C-649-401. 0-333-402,  and  0- 
542-401] 

Certain  Textile  Mill  Products  From 
Colombia  and  Thailand  and  Certain 
Textile  Mill  Products  and  Apparel  From 
Peru  and  Sri  Lanka;  Rnal  Court 
Decision  and  Reinstatement  of 
Agreements  Suspending  the 
Countervailing  Duty  Investigations  and 
Reinstatement  of  Countervailing  Duty 
Orders 

AGENCY:  International  Trade 
Administration/Import  Administration , 
Department  of  Commerce. 

ACTION:  Notice  of  final  court  decision 
and  reinstatement  of  agreements 
suspending  the  countervailing  duty 
investigation  and  reinstatement  of 
countervailing  duty  orders. 

SUMMARY:  On  October  12. 1993.  the 
United  States  Court  of  Appeals  for  the 
Federal  Circuit  (CAFC)  affirmed  the 


decision  of  the  Court  of  International 
Trade  (CTT)  that  an  interested  party 
timely  objected  to  the  Department  of 
Commerce’s  (the  Department)  Notice  of 
Intent  to  Terminate  the  suspended 
countervailing  duty  investigations  in 
Certain  Textile  Mill  Products  frt>m 
Colombia  and  Certain  Textile  Mill 
Products  from  Thailand,  reversed  the 
CTT’s  finding  that  an  interested  party 
timely  objected  to  the  Department’s 
Notice  of  Intent  to  Terminate  the 
suspended  coimtervailing  duty 
investigation  regarding  Certain  Apparel 
from  Colombia,  and  affirmed  the  CTT’s 
denial  of  the  motions  of  Sri  Lanka  and 
Peru  to  intervene  in  the  litigation  after 
the  judgment-of  the  CIT.  Belton 
Industries,  Inc.  v.  United  States,  et  al., 
CAFC  Nos.  92-1419,  92-1451,  and 
Belton  Industries,  Inc.  v.  United  Stated, 
et  al.  CAFC  Nos.  92-1452,  92-1483.  As 
a  result,  the  Department  must  reinstate 
the  agreements  suspending  the 
countervailing  duty  investigations 
regarding  Certain  Textile  Mill  Products 
from  Colombia,  and  Certain  Textile  Mill 
Products  from  Thailand,  and  reinstate 
the  countervailing  duty  orders  on 
Certain  Textile  Mill  Products  and 
Apparel  bom  Peru,  and  Certain  Textile 
Mill  Products  and  Apparel  from  Sri 
Lanka. 

FOR  FURTHER  INFORMATION  CONTACT:  Will 
Sjoberg,  Joe  Kaesshaefer,  Linda  Pasden 
(for  suspension  agreements).  Office  of 
Agreements  Compliance,  telephone 
(202)  482-3793,  and  James  Doyle  or 
Kelly  Parkhill  (for  countervailing  duty 
orders).  Office  of  Countervailing 
Compliance,  telephone  (202)  482-2786, 
International  Trade  Administration. 

U.S.  Department  of  Commerce, 
Washington.  DC  20230. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  13, 1990,  the  IDepartment 
revoked  the  countervailing  duty  orders 
concerning  Certain  Textile  Mill 
Products  and  Apparel  frt>m  Peru  and  Sri 
Lanka  (55  FR  32940-42).  On  that  same 
date,  the  Department  terminated  the 
suspended  countervailing  duty 
investigation  on  Certain  Textile  Mill 
Products  and  Apparel  from  Colombia 
(55  FR  32940).  On  November  3, 1990, 
the  Department  terminated  in  part  the 
suspended  countervailing  duty 
investigation  on  Certain  Textile  Mill 
Products  from  ’Thailand  (55  FR  48885). 

Subsequent  to  publication  of  the 
Department’s  revocations  and 
terminations,  ten  domestic  producers  of 
textile  products  and  the  American 
Textile  Manufacturing  Institute  (ATMI) 
filed  a  lawsuit  with  the  CIT  challenging 
the  Eiepartment’s  revocations  and 
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terminations.  On  March  24. 1992.  the 
err  issued  a  decision  {Belton  Industries, 
Inc.  V.  Unites  States.  CIT  Slip  Op.  92- 
39)  and  on  May  7. 1992.  issued  its 
judgment  in  the  matter,  directing  the 
Department  to  rescind  the  terminations 
and  revocations  in  the  textile  and 
apparel  cases  and  reinstate  the  related 
suspended  investigations  and 
countervailing  duty  orders. 

In  its  decision  in  The  Timken 
Company  V.  United  States,  893  F.2d  337 
(Fed.  Cir.  1990).  the  CAFC  held  that  the 
Department  must  publish  notice  of  final 
decision  of  the  CIT  or  the  CAFC  which 
is  not  in  harmony  with  the  Department’s 
determination.  Tlie  CAFC  also  held  in 
Timken  that  in  such  a  case  the 
Department  must  suspend  liquidation 
until  there  is  a  “conclusive”  decision  in 
the  action.  Therefore,  on  May  18. 1992. 
the  Department  directed  the  United 
States  Customs  Service  to  suspend 
liquidation  of  entries  of  the  subject 
merchandise  in  Certain  Textile  Mill 
Products  and  Apparel  fi'om  Peru  and  Sri 
Lanka  at  zero  percent  pending  the 
expiration  of  me  peri(^  to  appeal  the 
CTT’s  order  of  May  7. 1992.  or  pending 
a  final  decision  of  the  CAFC  if  that  order 
were  appealed.  See  57  FR  21960  (May 

26. 1992) .  Because  entries  of  the  subject 
merchandise  were  not  suspended 
previously  under  the  suspended 
countervailing  duty  investigations 
involving  Certain  'Textile  Mill  Products 
from  Thailemd  and  Certain  Textile  Mill 
Products  and  Apparel  fit)m  Colombia, 
the  Department  md  not  order  Customs 
to  suspend  liquidation  in  those  matters. 

Prior  to  the  expiration  of  the  appeal 
period,  the  United  States.  Thailand.  Snd 
Colombia  filed  notices  of  appeal  of  the 
CTT’s  decision  and  order  in  the  Belton 
litigation  to  the  CAFC.  However,  on 
October  30. 1992.  the  CAFC  granted  the 
United  States'  motion  to  dismiss  its 
action,  thus  changing  the  United  States 
from  an  appellant  in  the  Belton  appeals 
to  an  appellee.  Additionally.  Peru  and 
Sri  Lanka  appealed  the  CTT’s  separate 
denial  of  their  motions  to  intervene 
post-judgment  in  the  litigation  to  the 
CAFC.  See  Belton  Industries,  Inc.  v. 
United  States,  CIT  Slip  Op.  92-102  (July 

7. 1992) . 

On  0(kober  12. 1993.  the  CAFC  issued 
its  judgement  affirming  the  decision  of 
the  CIT  that  an  interested  party  timely 
objected  to  the  Department’s  Notice  of 
Intent  to  Terminate  the  suspended 
countervailing  duty  investigations  in 
Certain  Textile  MiU  Products  from 
Colombia  and  Certain  Textile  Mill 
Products  firom  Thailand;  reversing  the 
CTT’s  finding  that  an  interested  party 
timely  objected  to  the  Department’s 
Notice  of  Intent  to  Terminate  the 
suspended  countervailing  duty 


investigation  regarding  Certain  Apparel 
from  Colombia;  and  affirming  the  CTT’s 
denial  of  the  motions  of  Sri  Lanka  and 
Peru  to  intervene  in  the  litigation  after 
the  judgment  of  the  CIT.  Belton 
Industries,  Inc.  v.  United  States,  et  al., 
CAFC  Nos.  92-1419  and  -1451.  and 
Belton  Industries,  Inc.  v.  United  States, 
et  al..  CAFC  Nos.  92-1452.  -1483. 

Because  the  CAFC  affirmed  the  GlT’s 
order  to  reinstate  the  suspended 
coimtervailing  duty  investigations  in 
Certain  Textile  Mill  Products  from 
Colombia  and  Certain  Textile  Mill 
Products  from  Thailand,  the  Department 
is  reinstating  these  agreements.  The 
anniversary  month  for  these  two 
suspension  agreements  continues  to  be 
March.  « 

Additionally,  because  the  CAFC 
affirmed  the  OT’s  order  to  reinstate  the 
countervailing  duty  orders  on  Certain 
Textile  Mill  Products  and  Apparel  from 
Peru  and  Sri  Lanka,  the  Department 
hereby  reinstates  these  orders,  effective 
May  18, 1992.  The  Department  will 
instruct  Customs  to  continue  to  suspend 
liquidation  of  entries  of  the  subject 
merchandise.  In  accordance  with  the 
countervailing  duty  orders  published  at- 
50  FR  9871  (Peru)  and  50  FR  9826  (Sri 
Lanka),  the  Department  is  directing  the 
U.S.  Customs  Service  to  require  a  cash 
deposit  in  the  amoimt  of  2.88  percent  ad 
valorem  for  certain  textile  mill  products 
and  zero  percent  ad  valorem  for  certain 
appeu^l,  ^e  last  published  deposit  rates 
for  each  entry  of  the  subject 
merchandise  from  Peru,  and  5.00 
percent  ad  valorem  for  textiles  and  3.06 
percent  ad  valorem  for  apparel,  the  last 
published  deposit  rates  for  each  entry  of 
the  subject  merchandise  from  Sri  Lanka, 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  issuance  of  this  notice. 
October  22, 1993.  Merchandise  entered 
between  May  18, 1992,  and  October  22, 
1993,  was  suspended  at  zero  in 
accordance  with  the  Federal  Register 
notice  of  the  CIT  decision.  The 
anniversary  month  for  these  two 
countervailing  duty  orders  continues  to 
be  March. 

The  Department  intends  to  publish 
separate  Federal  Register  notices  for 
each  siispension  agreement  and  order 
that  will  contain  the  proposed 
conversion  of  the  scope  of  the  orders 
and  the  suspension  agreements  from  the 
Tariff  Schedules  of  the  United  States  to 
the  Harmonized  Tariff  Schedule. 
Interested  parties  will  be  invited  to 
comment  at  that  time. 


Dated:  October  20, 1993. 

Joseph  A.  Spetrini 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  93-26182  Filed  10-21-93;  8:45  am) 

WLUNQ  CODE  SSIO-OS-S 


National  Oceanic  and  Atmospheric 
Administration 

p.0. 072093A1 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Approval  of  a  fishery 
management  plan  amendment. 

NUMMARY:  NMFS  announces  approval  of 
Amendment  31  to  the  Fishery 
Management  Plan  for  Groimdfish  of  the 
Gulf  of  Alaska  (FMP).  This  amendment 
removes  Atka  mackerel  from  the  “other 
species”  category  and  establishes  Atka 
mackerel  as  a  separate  target  species  in 
the  Gulf  of  Alaslm  (GOA).  The  action  is 
intended  to  promote  conservation  and 
improve  management  of  Atka  mackerel 
and  “other  species,”  and  to  further  the 
goals  and  objectives  of  the  FMP. 
EFFECTIVE  DATE:  October  18. 1993. 
ADDRESSES:  Copies  of  Amendment  31 
and  the  environmental  assessment  (EA) 
prepared  for  the  amendment  are 
available  from  the  North  Pacific  Fishery 
Management  Council.  P.O.  Box  103136, 
Anchorage.  Alaska  99510  (telephone 
907-271-2809). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  A.  Gharrett.  NMFS.  Alaska 
Region.  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  Since 
1988,  Atka  mackerel  has  been  managed 
under  the  FMP  as  a  component  of  the 
“other  species”  category  of  groimdfish. 
In  recent  years,  target  fishing  for  that 
species  in  the  Western  Regulatory  Area 
has  preempted  fishing  activities  for 
remaning  components  of  "other 
species”.  During  1992,  the  Council 
requested  preparation  of  an  FMP 
amendment  that  would  establish  Atka 
mackerel  as  a  separate  target  species  in 
the  GOA.  At  its  Jime  1993  meeting,  the 
Council  review^  the  resultant  EA  and 
approved  Amendment  31  for  review  by 
the  Secretary  of  Commerce  (Secretary') 
under  section  304(b)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act). 

A  Notice  of  Availability  of 
Amendment  31,  which  described  the 
proposed  action  and  solicited  comments 
frem  the  public  until  September  20. 
1993,  was  published  in  the  Federal 
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Register  (58  FR  39794,  July  2B,  1993). 

No  comments  were  received  during  the 
public  comment  period.  After  review 
under  the  Magnuson  Act,  the  Secretary 
determined  that  Amendment  31  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  laws  and  approved 
Amendment  31  on  October  18, 1993. 

Implementation  of  the  Amendment 

No  regulatory  changes  are  necessary 
to  implement  this  FMP  amendment. 
Total  allowable  catch  for  target  species 
and  the  “other  species”  category  are 
specified  aimually  imder  existing 
regulations  at  §  672.20(a)(2). 

Response  to  Comments 

No  written  comments  on  the  proposed 
action  were  received. 

Dated:  October  19. 1993. 

David  S.  Creatiii. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  93-26078  Filed  10-21-93;  8:45  am] 
BiuMa  CODE  asia-aa-M 


National  Ocaanic  and  Atmospheric 
Administration 

[ID  101593C] 

Mid-Atlantic  Rahary  Management 
Council:  Public  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  hearings  and 
request  for  comment. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  will  hold  public 
hearings  to  allow  for  input  on 
Amen^ent  6  to  the  Fishery 
Management  Plan  for  the  Summer 
Flotmder  Fishery  (FMP).  The  piupose  of 
this  amendment  is  to  allow  otter  trawl 
vessels  to  carry  more  than  one  mesh  size 
codend  under  certain  conditions  and  to 
change  the  annual  management  measure 
setting  schedule. 

DATES:  Written  comments  on  the 
proposed  amendment  will  be  accepted 
until  November  30, 1993.  See 
SUPPLEMENTARY  INFORMATION  for  time 
and  locations  of  hearings. 

ADDRESSES:  Send  comments  to  David  R. 
Keifer,  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  room 
2115,  Federal  Building,  300  South  New 
Street,  Dover,  DE  19901. 

FOR  FURTHER  INFORMATION  CONTACT:' 
David  R.  Keifor,  (302-674-2331) 
Executive  Director,  Mid- Atlantic 
Fishery  Management  Council,  room 


2115  Federal  Building,  300  South  New 
Street.  Dover,  DE  19901. 

SUPPLEMENTARY  INFORMATION:  All 
hearings  begin  at  7  p.m.  except  the  New 
York  hearing  and  will  be  tape  recorded 
with  the  tapes  filed  as  the  official 
transcript  of  the  hearing.  The  New  York 
hearing  will  begin  at  7:30  p.m. 

The  schedule  public  hearings  are  as 
follows: 

1.  November  3, 1993:  Danfords  Inn,  25  East 
Broadway.  Pt  Jefferson,  NY. 

2.  Novembn  8, 1993:  Holiday  Inn,  290 
Highwray  37  East,  Toms  River.  NJ. 

3.  November  9, 1993:  Days  Inn,  500 
Hathaway  Road,  1-95  and  Route  140,  New 
Bedford,  MA. 

4.  November  10, 1993:  Dutch  Inn,  Great 
Island  Road,  Galilee,  RI. 

5.  November  10, 1993:  Holiday  Inn,  916 
Carolina  Avenue,  Washington,  NC 
Authority:  16  U.S.C.  1801  et  seq. 

Dated:  October  18, 1993. 

David  S.  Creatin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

(FR  Doc.  93-26079  Filed  10-21-93;  8:45  am] 
BIUJNQ  CODE  3610-22-M 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce 
ACTION:  Application  for  Public  Display 
Permit.  Safori  World  (P533A) 

SUMMARY:  Notice  is  hereby  given  that  an 
applicant  has  applied  in  due  form  for  a 
permit  to  obtain  the  care  and  custody  of 
marine  mammals  as  authorized  by  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C  1361-1407),  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

1.  Applicant:  Safari  World  Co.,  Ltd., 

99  Ramindra  1.  KM.  9,  Minburi  Bankkok 
10510  Thailand. 

2.  Type  of  Permit:  Public  Display. 

3.  Number  and  Name  of  Animals:  Ten 
California  sea  lions  [ZaJophus 
califomianus)  from  captive  stock. 

The  applicant  requests  authorization 
to  obtain  permanent  custody  of  ten 
California  sea  lions,  five  males  and  five 
females  for  the  purposes  of  public 
display. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
M^mal  Commission  and  its 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  NMFS, 


NOAA,  U.S.  Department  of  Commerce, 
Silver  Spring,  MD  20910,  within  30 
days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review,  by  appointment,  in  the 
following  offices: 

Permits  Division,  Office  of  Protected 
Resources.  NKffS,  NOAA,  1315  East- 
West  Highway,  room  13130,  Silver 
Spring.  MD  20910  (301/713-2289); 
Director,  Northeast  Region.  NMFS. 
NOAA,  One  Blackburn  Drive, 
Gloucester.  MA  01930  (508/281- 
9200): 

Director,  Southeast  Region,  NMFS, 
NOAA,  9450  Roger  Blvd.,  St. 
Petersburg.  FL  33702  (813/893-3141); 
Director,  Southwest  Region,  NMFS, 
NOAA,  501  West  Ocean  Blvd.,  suite  ‘ 
4200,  Long  Beach,  CA  90802-4213 
(310/980-4016);  and 
Director,  Northwest  Region,  NMFS, 
NOAA,  7600  Sand  Point  Way,  NE., 
BIN  C15700.  Seattle,  WA  98115  (206/ 
526-6150). 

Dated:  October  15, 1993. 

William  W.  Fox,  Jr., 

Director.  Office  of  Protected  Resources  , 
National  Maritte  Fisheries  Service. 

[FR  Doc.  93-26012  Filed  10-21-93;  8:45  am] 
BIUJNQ  CODE  a610-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
C<^on  and  Man-Mada  Fiber  Textile 
Products  Produced  or  Manufactured  In 
Bangladesh 

October  19, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(GITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  October  26,  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
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embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

* 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23. 1992).  Also 
see  57  FR  60174,  published  on 
December  18, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  19. 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  11, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man¬ 
made  fiber,  silk  blend  and  other  vegetable 
6ber  textiles  and  textile  products,  produced 
or  manufactured  in  Ban^adesh  and  exported 
during  the  twelve-month  period  which  began 
on  February  1, 1993  and  extends  through 
January  31, 1994. 

Effective  on  October  26, 1993,  you  are 
directed  to  amend  further  the  directive  dated 
December  11, 1992  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  People’s  Republic  of 
Bangladesh; 


Category 

Adjusted  twelve-month 
limit’ 

237  . 

242,036  dozen. 

334  . 

106,357  dozen. 

335  . 

178,471  dozen. 

340/640  . 

1,964,624  dozen. 

351/651  . 

511,287  dozen. 

634  . 

372,093  dozen. 

635  . . 

228,438  dozen. 

641  . 

393,987  dozen. 

647/648  . 

856,577  dozen. 

'  The  limit  has  not  been  adjusted  to  account 
for  any  Imports  exported  after  January  31. 
1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.Q  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  93-26089  Filed  10-21-93;  8.45  am) 
BILUNO  cooe  SStO-OR-f 


Adjustment  of  Import  Restraint  Limits 
for  Certain  Wool  Textile  Producta 
Produced  or  Manufactured  in  Bulgaria 

October  18. 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(GITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  October  19, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482—4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
(^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.Q  1854). 

The  oirrent  limit  for  Category  435  is 
being  increased  for  swing.  The  limit  for 
Category  410  is  being  reduced  to 
account  for  the  swing  being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  58  FR  15485,  published  on  March 
23. 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Memorandum  of 
Understanding  dated  March  10, 1993, 
but  are  designed  to  assist  only  in  the 


implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements 

Committee  for  the  Implementation  of  Textile 

Agf^eements 

October  18. 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  18, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  textile 
products,  produced  or  manufactured  in 
Bulgaria  and  exported  during  the  twelve- 
month  period  which  began  on  January  1, 

1993  and  extends  through  December  31, 

1993. 

Effective  on  October  19, 1993,  you  are 
directed  to  adjust  the  limits  for  wool  textile 
products  in  the  following  categories,  as 
provided  under  the  terms  of  the 
Memorandum  of  Understanding  dated  March 
10, 1993  between  the  Governments  of  the 
United  States  and  the  Republic  of  Bulgaria: 


Category 

Twelve-month  limit » 

410  . . 

661,860  square  me- 

ters. 

435  . 

21,400  dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fail  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.Q  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  93-26092  Filed  10-21-93;  8:45  am) 
BILUNC  cooe  3S10-O«»-F 


Adjustment  of  import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  the  Dominican 
Republic 

October  18, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  October  25. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  Internationa)  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
^ota  Status  Reports  posted  on  the 


54556 


Federal  Register  /  Vol.  58,  No.  203  /  Friday,  October  22,  1993  /  Notices 


bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authoritjr:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.Q  1854). 

The  ciurent  limit  for  Category  448  is 
being  increased  by  application  of  swing, 
reducing  the  limit  for  Categories  342/ 

642  to  account  for  the  increase. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel  * 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  53882,  published  on 
November  13, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Rita  D.  Hayes, 

ChaJsman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Comminee  for  the  ImplementaHon  of  Textile 

Agreements 

October  18. 1993.' 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  6, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  hber  textile  products,  produced  or 
manufactured  in  the  Dt^inican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1993  and 
extends  through  December  31, 1993. 

Effective  on  October  25, 1993,  you  are 
directed  to  amend  the  directive  dated 
November  6, 1992  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Dominican  Republic: 


Category 

Adjusted  twelve-month 
limit' 

342/642  . 

420,308  dozen. 

448  . 

42,130  dozen. 

^The  limits  have  not  been  adjusted  to 
account  for  any  imports  exported  after 
December  31, 1992. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  foil  within  the  foreign  affairs 


exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  93-26095  Piled  10-21-93:  8:45  am] 
BILUNQ  CODE  3810-On-F 


Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Guatemala 

October  18, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  October  25, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  Collinson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7  . 
U.S.C  1854). 

The  current  limit  for  Categories  340/ 
640  is  being  increased  for  swing  and 
carryforward.  The  limit  for  Category  448 
is  being  reduced  to  account  for  the 
swing  being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  59334,  published  on 
December  15, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 

Rita  D.  Hlyes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

October  18, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  9, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufoctured  in  Guatemala  and  exported 
during  the  twelve-month  period  which  began 
on  January  1. 1993  and  extends  through 
December  31, 1993. 

Effective  on  October  25, 1993,  you  are 
directed  to  amend  further  the  December  9,  - 
1992  directive  to  adjust  the  limits  for  the 
following  categories,  as  provided  by  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and 


Guatemala: 

Category 

Adjusted  twelve-rrxxith 
limit 

340/640  . 

992,268  dozen. 

448  . 

16,590  dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the'lmplementation 
of  Textile  Agreements. 

(FR  Doc.  93-26093Tiled  10-21-93:  8:45  am) 
WLUNQ  CODE  3610-DR-F 


Adjustment  of  an  Imjaort  Limit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Malaysia 

October  19, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  October  19, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  cf  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  ef  this  limit,  refer  to  the 
^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6712.  For  information  on 
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embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPtaiENTARY  WFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agriculhiral  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Categories  331/ 
631  is  being  increased  for  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23. 1992).  Also 
see  57  FR  54772,  published  on 
November  20, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pmrsuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
their  provisions. 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatioii  of  Textile 

Agreements 

October  19, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  17, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  6ber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  Hber 
app>arel,  produced  or  manufoctured  in 
Malaysia  and  exported  during  the  twelve- 
month  period  which  began  on  Jwuary  1, 

1993  and  extends  through  December  31, 

1993. 

Elective  on  October  19, 1993,  you  are 
directed  to  increase  the  limit  for  Categories 
331/631  to  1,716,273  dozen  pairs  i,  as 
provided  under  the  terms  of  the  current 
bilateral  agreement  between  the  Governments 
of  the  United  States  and  Malaysia. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  93-26088  Filed  10-21-93;  8:45  am] 
BILUNO  CODE  3610-0R-F 


1  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  Decomber  31, 1992. 


TranMhipmant  Chargas  for  Cartain 
Cotton  and  Man-Mada  Rbar  Taxtila 
Producta  Producad  or  Manufactured  In 
Pakiatan 

October  19, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  charging 
illegal  transshipments  to  1993  Umits. 

EFFECTIVE  DATE:  October  19, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

Based  on  investigations  conducted  by 
the  Governments  of  the  United  States 
and  Pakistan.  QTA  has  determined  that 
textile  products  in  Categories  226/313 
and  315  were  transshipped  during  1991 
and  1992  in  circumvention  of  the  U.S.- 
Pakistan  Bilateral  Cotton.  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement,  effected  by 
exchange  of  notes  dated  May  20, 1987 
and  June  11, 1987,  as  amended  and 
extended.  The  U.S.  Government 
informed  the  Government  of  Pakistan  of 
the  charges  to  be  made  to  the  1993 
quotas.  Accordingly,  in  the  letter 
published  below,  the  Chairman  of  QTA 
directs  the  Commissioner  of  Customs  to 
charge  the  following  ammmts  to  the 
1993  quota  levels  for  Categories  226/313 
and  315: 


Category 

Amount  to  be 
charged 

226  . 

1,144,449  square 
meters. 

313  . 

2,536,325  square 
meters. 

315  . 

1,654,248  square 
meters. 

U.S.  Customs  continues  to  conduct 
other  investigations  of  such 
transshipments  of  textiles  produced  in 
Pakistan  and  exported  to  the  United 
States.  The  charges  resulting  from  these 
investigations  will  be  published  in  the 
Federal  Register. 

The  U.S.  Government  is  taking  this 
action  pursuant  a  Memorwdum  of 
Understanding  dated  August  19. 1993 
between  the  Governments  of  the  United 
States  and  Pakistan  and  the  current 
bilateral  U.S.-Pakistan  bilateral  textile 
agreement,  and  in  conformity  with 


Paragraph  16  of  the  Protocol  of 
Extension  and  Article  8  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles,  done  at  Geneva  on 
December  20, 1973  and  extended  on 
December  14, 1977,  December  22, 1981, 
July  31, 1986,  July  31, 1991  and 
Deramber  9, 1992. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23. 1992).  Also 
see  57  FR  56904,  published  on 
December  1, 1992. 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Ag^ments. 

Committee  for  the  Implementation  of  Textile 

Agreements 

October  19, 1993. 

Conunissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  To  facilitate 
implementation  of  the  Bilateral  Cotton.  Man- 
Made  Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement,  effected  by 
exchange  of  notes  dated  May  20, 1987  and 
June  11, 1987,  as  amended  and  extended, 
between  the  Governments  of  the  United 
States  and  Pakistan,  I  request  that,  effective 
on  October  19, 1993,  you  charge  the 
following  amoimts  to  the  following  categories 
for  1993  (see  directive  dated  November  25, 
1992): 


Category 

Amount  to  be 
charged 

226  . 

1,144,449  square 
meters. 

313  . 

2,536,325  square 
meters. 

315  . 

1,654,248  square 
meters. 

This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  93-26091  Filed  10-21-93;  8:45  am] 
SaUNO  CODE  3B10-OR-F 


Announcoment  of  a  Raqueat  for 
Bilateral  Textile  ConauKationa  on 
Certain  Cotton  and  Man-Made  Fiber 
Fabric  Produced  or  Manufactured  in 
Korea 

October  18, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(QTA). 

ACTION:  Notice. 
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FOR  FURTHER  MFORIIATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  categories  for 
«riiich  consultations  have  been 
requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Andiority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1056,  as  amended  (7 
U.S.C  1854). 

On  October  4, 1993,  the  Government 
of  the  United  States  requested 
consultations  with  the  Government  of 
the  Republic  of  Korea  regarding  imports 
of  woven  pile  fabric  in  Category  224pt 
(HTS  niunbers  5801.21.0000, 
5801.23.0000,  5801.24.0000, 
5801.25.0010,  5801.25.0020, 
5801.26.0010,  5801.26.0020, 
5801.31.0000,  5801.33.0000, 
5801.34.0000,  5801.35.0010, 
5801.35.0020,  5801.36.0010  and 
5801.36.0020),  produced  or 
manufactured  in  Korea.  This  request 
was  made  on  the  basis  of  the  current 
bilateral  agreement  between  the 
Governments  of  the  United  States  and 
the  Republic  of  Korea. 

The  United  States  reserves  the  right  to 
control  imports  at  the  level  imder 
paragraph  7  of  the  agreement  The 
United  States  remai^  committed  to 
finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 
reached  in  consxiltations  with  the 
Government  of  the  Republic  of  Korea, 
further  notice  will  be  published  in  the 
Federal  Register. 

Anyone  mshing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  224pt.,  under 
the  agreement  with  the  Government  of 
the  ^public  of  Korea,  or  in  any  aspect 
thereof,  to  comment  on  domestic 
production  or  availability  of  products 
included  in  Category  224pt,  is  invited 
to  submit  10  copies  of  such  comments 
or  information  to  Rita  D.  Hayes,' 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
U.S.  Department  of  Commerce, 
Washin^on,  DC  20230;  ATTN:  Helen  L. 
LeGrande.  llie  comments  received  will 
be  considered  in  the  context  of  the 
consultations  with  the  Government  of 
the  Republic  of  Korea. 

Comments  or  information  submitted 
in  response  to  this  notice  will  be 
availaole  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  rm 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 


which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  huffier 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
afiairs  function  of  the  United  States.” 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992). 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc  93-26094  Filed  10-21-93;  8:45  am] 
eauNQ  CODE  asio-on-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additione  and 
Deletion 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled 

ACTION:  Additions  to  and  deletion  fium 
the  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
bund  or  have  other  severe  disabilities, 
and  deletes  from  the  Procutement  List  a 
service  previously  furnished  by  such 
agencies. 

EFFECTIVE  DATE:  November  22, 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  April 
16,  August  13  and  27, 1993,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (58  FR  19805, 43096 
and  45317)  of  proposed  additions  to  and 
deletion  from  the  Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 

aualified  nonprofit  agencies  to  provide 
le  commodities  and  service,  ^r 


market  price,  and  impact  of  the 
additions  on  the  ctirrent  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
imder  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4.* 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner* 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List 

Accordingly,  the  following 
commodities  and  service  are  hereby 
added  to  Procurement  List: 

Commodities 

Tool  Box,  Portable 
5140-00-329-6305 
5140-00-226-9020 
5140-00-226-9021 
Service 

Janitorial/Custodial,  Naval  Intelligence 
Command  Building  1,  Suitland, 
Maryland. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 

Deletion 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
detRnnined  that  the  service  listed  below 
is  no  longer  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

Accordingly,  the  following  service  is 
hereby  deleted  from  the  Procurement 
List: 
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Grounds  Maintenance.  U.S.  Naval 

Security  Activity,  Sluggs  Island, 

Sonoma.  California. 

E.  K.  Allay.  Jr. 

Deputy  Executive  Director 

(FR  Doc.  93-26084  Filed  10-21-93;  8:45  am] 

MLUNa  cooe  wao-n-r 

Procurement  List;  Proposed  Additione 
and  Delelione 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

•  ACnON:  Proposed  additions  to  and 
deletions  from  procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  sMvices  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  and  services 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  November  22, 1993. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington.  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman.  (703)  603-7740. 
SUPPLEMENTARY  MFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  ail  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commo^ties  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  bund  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 


3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits>Wagner> 
ODay  Act  (41  U.S.C  46-^)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  tmderlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List  fcN  production  by  the 
nonprofit  agency  list^: 

Ckunmodities 

Cup,  Disposable 
7350-00-162-3006 
7350-01-056-2896 
Nonprofit  Agency:  Royal  Maid 
Association  for  the  Blind 
Hazlehurst,  Mississippi 
Tape,  Pressiue-Sensitive,  Adhesive 
7510-00-074-4996 
7510-00-074-4954 
7510-00-074-4963 
7510-^00-074-4955 
7510-00-074-5029 
7510-00-074-4964 
7510-00-074-4960 
7510-00-074-4946 
7510-00-074-5124 
7510-00-074-4969 
7510-00-266-5016 
7510-00-074-4961 
7510-00-074-4952 
7510-00-074-4978 
7510-00-074-4962 
Nonprofit  Agency:  Cincinnati 
Association  for  the  BUnd 
Cincinnati,  Ohio 

Necktab,  Women’s  Shirt  « 

8445-01-295-3434 
8445-01-101-1649 
8445-01-280-2215 
Nonprofit  Agency:  Northeastern 
Association  of  the  Blind  at  Albany, 
Albany,  New  York 

Services 

Commissary  Shelf  Stocking  and 
Custodial 

Naval  Air  Station,  Moffett  Field 
San  Jose,  California 
Nonprofit  Agency:  Pride  Industries 
Roseville.  California 
Janitorial/Custodial 
Social  Security  Administration 
Building 
1530  4th  Street 
Peru,  Illinois 

Nonprofit  Agency:  Gateway  Services, 
Inc.,  Princeton,  Illinois 


Delations 

It  is  proposed  to  delete  the  following 
commodities  and  services  from  the 
Procurement  List: 

Commodities 

Assembly,  Support  Panel 
7105-00-4^SH-0004 
Base,  Grooming  Unit 
7105-01-007-1830 
7105-01-019-0375 
7105-01-019-0376 
7105-01-019-0379 
Bookcase,  Drop-Lid 
7105-01-005-8408 
7105-01-005-8409 
7105-01-007-1760 
7105-01-009-2567 
7105-01-047-3557 
Bookcase,  Open-Shelf 
7105-01-007-9798 
7105-01-047-3558 
7105-01-047-3556 
Box,  Vanity 

7105-01-007-1831 
Bracket.  Overchest  Support 
7105-00-NSH-0003 
Chest,  Five-Drawer 
7105-01-005-8403 
7105-01-005-8404 
7105-01-007-9797 
7105-01-011-8397 
Chest,  Six-Drawer  • 
7105-01-005-8403 
7105-01-005-8407 
7105-01-005-8406 
7105-01-023-4636 
Chest,  Stereo 
7105-01-005-8474 
7105-01-017-6104 
7105-01-019-0377 
7105-01-019-0378 
7105-01-047-3573 
Chest,  Three-Drawer 
7105-01-046-8855 
Overchest 
7105-01-005-8475 
7105-01-047-3574 
Top,  Grooming  Unit 
7105-01-005-8476 


Services 

Commissary  Warehousing.  Langley  Air 
Force  Base,  Virginia 
Grounds  Maintenance,  LBJ  Memorial 
Grove.  Constitution  Gardens. 
Washin^on,  DC 

Janitorial/Custodial,  Pentagon  Officers 
Athletic  Club,  Washington.  DC 
Pallet  Repair,  Naval  Supply  Center, 
Norfolk,  Virginia. 

E  JL  Alley,  Jr., 

Deputy  Executive  Director. 

[FR  Doc.  83-26082  Filed  10-21-93;  8:45  ami 
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ACTION:  Proposed  additions  to 
procurement  list. 

SUMIAARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  to  be  furnished  hy 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  November  22, 1993. 

ADDRESSES:  Committee  for  Ptirchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FifflTNER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  piu^uant  to  41 
U.S.C  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  ^  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  wall  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  knowm  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statementfs)  underl)ring  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  have  been 
proposed  for  addition  to  the 
Prooirement  List  for  production  by  the 
nonprofit  agency  list^: 

Folder,  File,  Hanging 

7530-01-357-6854 

7530-01-357-6855 

7530-01-357-6856 

7530-01-357-6857 


7530-01-364-9487 
’  7530-01-364-9495 
3753-01-364-9496 
7530-01-364-9497 
7530-01-364-9498 
7530-01-364-9499 
7530-01-364-9500 
7530-01-364-0501 
Nonprofit  Agency: . 

Lions  Club  Induces,  Inc.,  Durham, 
North  Carolina 

The  Lighthouse  for  the  Blind,  Inc., 
Seattle,  Washington 
Cake  Mix 

8920-00-823-7227 

8920-00-823-7229' 

Nonprofit  Agency:  Association  for 
Retarded  Qtizens  of  Putnam, 
County,  Inc.,  Algood,  Tennessee. 

E.  R.  Alley,  Jr., 

Deputy  Executive  Director. 

(FR  Doc.  93-26083  Filed  10-21-93: 8:45  am) 
aajJNO  CODE  M3C-S9-e 


CONSUMER  PRODUCT  SAFETY 
COMMISION 

Petition  Requesting  leeuence  of 
Standards  for  Backyard  Play  Sets 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice. 

SUMMARY:  The  City  of  New  York 
Department  of  Consumer  Affairs  has 
petitioned  the  Commission  to  issue 
standards  for  backyard  play  sets  under 
provisions  of  the  Federal  Hazardous 
Substances  Act.  The  Commission 
solicits  woitten  comments  concerning 
the  petition  from  all  interested  parties. 
DATES:  Comments  on  the  petition 
should  be  received  in  the  Office  of  the 
Secretary  by  December  20, 1993. 
ADDRESSES:  Comments  on  the  petition 
should'be  addressed  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207, 
telephone  (301)  504-0800,  and  should 
be  captioned  “Petition  HP  93-1  for 
Issuance  of  Backyard  Play  Set 
Standards."  Copies  of  the  petition  are 
available  by  writing  or  calling  the  Office 
of  the  Secretary. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheldon  D.  Butts,  Deputy  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone:  (301) 
504-0800. 

SUPPLEMENTARY  INFORMATION:  Thd 
Commission  has  docketed 
correspondence  from  the  City  of  New 
York  Department  of  Consumer  Affairs 
requesting  that  the  Commission  issue 
standards  for  backyard  play  sets  under 
the  Federal  Hazardous  Substances  Act 
(15  U.S.C  1261  ef  seq.) 


The  petition  defines  backyard  play 
sets  as  “those  children’s  pn^ucts 
covered  by  the  voluntary  guidelines 
developed  by  the  American  Society  for 
Testing  and  Materials  standard  F1148- 
91.”  The  petition  states  that  such 
structures  may  be  or  include  such 
equipment  as  swings,  slides,  climbers, 
seesaws,  merry-go-rounds  and  exercise 
bars.  The  petition  asserts  that  the 
existing  voluntary  standard  does  not 
adequately  address  all  equipment- 
related  hazards.  It  requests  that  the 
Commission  issue  a  rule  to  declare  that 
certain  backyard  play  sets  intended  for 
use  by  childion  present  a  mechanical 
hazard  and  are  therefore  banned 
hazardous  substances. 

Interested  parties  may  obtain  a  copy 
of  the  petition  by  wrrj^g  or  calling  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0800.  A  copy  of  the  petition  is 
available  for  inspection  from  8:30  a.m. 
to  5  p.m.,  Monday  through  Friday,  in 
the  Commission’s  Public  Reading  Room, 
room  420,  5401  Westbard  Avenue, 
Bethesda  Maryland. 

The  Commission  is  particularly 
interested  in  information  that  may  help 
in  assessing  the  degree  of  compliance  of 
backyard  play  sets  with  the  ASTM 
voluntary  standard  F  1148-91. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  93-26087  Filed  10-21-93;  8:45  am) 
BKIMO  COOE  nSfr«1-F 


DEPARTMENT  OF  DEFENSE 

Defense  Investigation  Service 

Privacy  Act  of  1974;  Notice  To  Amend 
Systems  of  Records 

AGENCY:  Defense  Investigative  Service, 
DOD. 

ACTION:  Notice  to  amend  systems  of 
records. 

SUMMARY:  The  Defense  Investigative 
Service  proposes  to  amend  an  existing 
system  of  records  to  its  inventory  of 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C  552a),  as  amended,  by 
deleting  the  exemption. 

The  Defense  Investigative  Service  has 
also  identified  a  system  of  records  that 
was  missing  from  the  DOD  February  22, 
1993  publication  of  its  Privacy  Act  • 
systems  of  records  notices.  The  notice  is 
identified  as  V2-01,  entitled  ‘Inspiector 
General  Complaints’,  last  published 
September  10, 1991,  at  56  FR  46163. 
The  notice  remains  current  and  should 
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be  added  to  those  published  February 
22. 1993. 

OATES:  The  proposed  actions  will  be 
effective  on  October  22, 1993. 

ADDRESSES:  Send  comments  to  the 
Defense  Investisative  Service.  Chief, 
Information  and  Public  Affairs  Office, 
1340  Braddock  Road,  Alexandria.  VA 
22314-1651. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dale  Hartig  at  (202)  475-1062. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Investigative  Service 
compilation  of  systems  of  records 
notices  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  has  been 
published  in  the  Federal  Register  and 
are  available  &om  the  above  address: 

The  amendment  is  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  (5  U.S.C.  552a),  as  amended,  which 
requires  the  submission  of  an  altered 
system  repK)rt.  The  specific  change  to 
the  system  of  records  notice  is  set  forth 
below  followed  by  the  system  notice,  as 
amended,  published  in  its  entirety. 

Dated:  October  15, 1993. 

L.  M.  Bjmum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

V9-01 

SYSTEM  NAME: 

Litigation  Case  Files  (February  22, 
1993,  58  FF  10919). 

CHANGES: 

*  *  •  *  • 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Delete  entry  and  replace  with  ‘None’. 

***** 

V9-01 

SYSTEM  NAME: 

Litigation  Case  Files. 

SYSTEM  location: 

Defense  Investigative  Service,  Office 
of  the  General  Counsel,  1340  Braddock 
Place,  Alexandria,  VA  22314-1651. 

CATEGORIES  OF  INOiVIOUALS  COVERED  BY  THE 
SYSTEM: 

Indivduals  who  have  been  the  subject 
of  adverse  actions  generated  by  the 
agency  employee  relations  process. 
Merit  Systems  Protection  Board  (MSPB) 
and  Equal  Employment  Opportunity 
Commission  (EEOC)  appellants. 
Freedom  of  Information  Act  (FOIA)  and 
Privacy  Act  litigants,  and  individuals 
involved  in  civil  litigation  against  DIS 
or  other  government  agencies. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Legal  or  factual  memoranda,  legcd 
briefo,  correspondence,  decisions, 
claims,  grievances.  MSPB,  EEO,  FOIA 
and  Privacy  Act  materials. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  Department  of  Defense 
Directive  5105.42,  The  Defense 
Investigative  Service  (32  CFR  part  361). 

PURFOSE(S): 

To  collect  documentation  pertinent  to 
litigation,  disciplinary  matters,  and 
administrative  actions  concerning  the 
Agency.  Information  is  compiled  to 
support  various  legal-related  activities 
of  the  Department  of  Defense, 
Department  of  Justice,  the  Office  of 
Personnel  Management,  or  other 
adjudicative  agencies  of  the  U.S. 
Government  as  may  be  necessary  or 
required  in  the  disposition  of  an 
individual  case. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDINO  CATEGORIES  OF  USERS  AW} 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  ‘Blanket  Routine  Uses’  set  forth  at 
the  beginning  of  DIS’s  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVINO,  ACCESSMG,  RETAIMNG,  AND 
DISPOSINO  OF  RECORDS: 

STORAGE: 

Paper  records  in  file  folders. 
RETRIEVABiLJTY: 

Alphabetically  by  surname  of 
individual. 

SAFEGUARDS: 

Records  are  kept  in  locked  cabinets 
and  are  accessible  only  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  held  5  years  after  date  of 
last  action,  then  retired  to  the 
Washington  National  Records  Center. 
They  are  destroyed  when  25  years  old. 

SYSTEM  MANAGERfS)  AND  ADDRESS: 

Defense  Investigative  Service.  Office 
of  the  General  Counsel,  1340  Braddock 
Place,  Alexandria,  VA  22314-1651. 

NOnFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 


is  contained  in  this  system  should 
address  written  inquirie.^  to  the  Defense 
Investigative  Service,  Office  of 
Information  and  Public  Affairs,  1340 
Braddock  Place,  Alexandria.  VA  22314- 
1651. 

A  request  for  information  must 
contain  the  full  name  and  Social 
Security  number  of  the  subject 
individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  Defense  Investigative  Service. 
Privacy  Act  Office,  PO  Box  1211, 
Baltimore.  MD  21203-1211. 

A  request  for  information  must 
contain  the  full  name  and  Social 
Security  number  of  the  subject 
individual.  Personal  visits  will  require  a 
valid  driver’s  license  or  other  picture 
identification  and  are  limited  to  the 
Defense  Investigative  Service,  Privacy 
Act  Office,  2200  Van  Deman  Street. 
Baltimore,  MD  21224-6603. 

CONTESTING  RECORD  PROCEDURES: 

DIS’  rules  for  accessing  records, 
contesting  contents,  and  appealing 
initial  determinations  are  contained  in 
DIS  Regulation  01-13;  32  CFR  part  321; 
or  may  be  obtained  from  the  Defense 
Investigative  Service,  Office  of 
Information  and  Public  Affairs,  1340 
Braddock  Place,  Alexandria,  VA  22314- 
1651. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  DIS  field 
elements.  Employee  Relations  Branch; 
Director,  DIS  Office  of  Affirmative 
Action  and  Equal  Opportunity  Policy; 
Directorates  of  Industrial  Security  and 
Investigations;  Office  of  the  Secretary  of 
Defense;  other  DoD  components. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

V2-01 

SYSTEM  name: 

Inspector  General  Complaints. 

SYSTEM  location: 

Defense  Investigative  Service, 
Inspector  General.  1340  Braddock  Road, 
Alexandria.  VA  22314-1651. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Past  and  present  employees  of 
Defense  Investigative  ^rvice  (DIS)  and 
individuals  who  have  made  a 
complaint,  or  are  the  subject  of  a 
complaint;  or  whose  request  for  action, 
assistance  or  information  has  been 
referred  to  the  Inspector  General. 
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CATEQOMES  OF  RECOMM  M  TME  SYSTEM: 

Documents  relating  to  the 
organization,  planning  and  execution  of 
intemal/extemal  investigations,  records 
created  as  a  result  of  investigations 
conducted  by  the  Office  of  the  Inspector 
General  including  reports  of 
investigations,  records  of  action  taken 
and  supporting  papers.  Files  may 
include  documents  which  have  been 
provided  by  individual  complainants  or 
by  others.  These  records  include 
investigations  of  both  organizational 
elements  and  individuals. 

AUTNOWTY  FOR  HAWTENAMCE  OF  THE  SYSTEM: 

5  U.S.C  301,  Departmental 
Regulations;  D^  Directive  5105.42, 
Defense  Investigative  Service:  DoD 
Directive  5200.26,  Defense  Investigative 
Program. 

PURPOSES: 

Information  in  the  system  is  collected 
to  resolve  a  complaint,  redress  a 
problem  or  provide  assistance,  correct 
records,  take  or  recommend  disciplinary 
action,  reevaluate  or  rescind  previous 
actions  or  decisions,  conduct  or 
recommend  formal  investigations  or 
inqmries,  provide  assistance  or 
guidelines  in  following  prescribed 
procedures  for  specific  problems, 
provide  advice  on  how  to  obtain 
exception  to  policy,  and  to  inform  the 
Director  of  DIS  on  activities  of  the  Office 
of  the  Inspector  General. 

ROUTINE  U8E8  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUOINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  DIS’  compilation  of 
system  of  record  notices  apply  to  this 
record  system. 

POIXCS  AND  PRACTICES  FOR  ST0RS4Q, 
RETRIEVINQ,  ACCESSSIQ,  RETAIMNQ,  AND 
DISPOSMO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file'folders  and 
computerized  log. 

RETRIEVABSJTY: 

Paper  records  are  filed  by  subject 
matter  and  case/accession  number. 
Electronic  records  are  filed  by  case/ 
accession  numbers. 

SAFEGUARDS: 

Files  are  contained  in  seciuity 
containers  accessible  only  to  the 
Inspector  General  staff.  Information 
tom  this  record  system  is  made 
available  only  to  authorized  personnel 

RETENTION  AMD  disposal: 

Records  are  temporary  and  are 
destroyed  two  years  after  final  action. 
Paper  records  are  destroyed  by 


shredding  or  burning.  Electronic  records 
are  erased  or  overwritten. 

SYSTEM  MANAGERfS)  AND  ADDRESS: 

Defense  Investigative  Service, 

Inspector  General.  1340  Braddock  Road, 
Alexandria.  VA  22314-1651. 

NOTVICAT10N  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Defense  Investigative  Service,  2200  Van 
Deman  Street,  Baltimore,  MD  21224- 
1651. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Defense 
Investigative  Service,  2200  Van  Deman 
Street,  Baltimore,  MD  21224-1651. 

A  request  for  information  must 
contain  the  full  name  of  the  subject 
individual. 

Personal  visits  will  require  a  valid 
driver's  license  or  other  picture 
identification  and  are  limited  to  the 
Privacy  Act  office. 

CONTESTINQ  RECORD  PROCEDURES: 

DIS'  rules  fix'  accessing  records, 
contesting  contents,  and  appealing 
initial  determinaticms  are  contain^  in 
DIS  Regulatiim  01-13;  32  CFR  part  321; 
or  may  be  obtained  fioro  the  Defense 
Investigative  Service.  Information  and  - 
Public  Affairs  Office,  1340  Braddock 
Road,  Alexandria,  VA  22314-1651. 

RECORD  SOURCE  CATEGORIES: 

Personal  interviews;  DIS  piersonnel 
office;  consolidated  civilian  personnel 
offices;  DIS  comptroller;  military 
personnel  offices,  finance  offices,  and 
medical  record  repositories;  DIS 
investigative  files. 

EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  93-26026  Filed  10-21-93;  8:45  am] 

BIUJHQ  CODE  5000  (H  F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Meeting 

October  18, 1993 
Take  notice  that  on  Tuesday, 
November  2, 1993,  at  2  p.m.  the 
Commissioners  and  Commission  staff 
will  be  meeting  with  representatives  of 
the  Natural  Gas  Council  to  hear  a  report 
on  the  status  of  a  proposed  Gas  Industry 


Standards  Board.  The  meeting  will  take 
place  in  the  Commission  Meeting  Room, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426. 

Interested  persons  are  invited  to 
attend. 

LobD.Cashril, 

Secretoiy. 

(FR  Doc.  93-25987  Filed  10-21-93;  8:45  am] 

BNXINQ  CODE  fTIT-OI-M 


[Docket  Nos.  CP94-24-OCO.  at  al.] 

norida  Gat  Tranamiaaion  Co.,  at  ai.; 
Natural  Gaa  Certificata  Filings 

October  15, 1993 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Gas  Transmission  Company 
(Docket  No.  CP94-24-000] 

Take  notice  that  on  October  13, 1993, 
Florida  Gas  Transmission  Company 
(FGT)  1400  Smith  Street,  Houston. 

Texas  77002,  filed  Docket  No.  CP94-24- 
000  a  request  pursuant  to  §  157.205(b) 
and  157.212  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205(b)  and  157.212)  for 
authorization  to  construct  and  operate  a 
delivery  point  for  The  Town  of  Walker 
(Walker),  Louisiana,  tmder  FGT’s 
blanket  certificate  issued  in  Docket  No. 
CP82-553-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

FGT  proposes  to  construct  and 
operate  a  new  tap,  a  side  valve, 
electronic  flow  measurement  and 
communication  instruments,  a  gas 
sampler,  approximately  20  feet  of  2*inch 
connecting  pipe,  and  related 
appurtenant  facilities.  It  is  stated  that 
the  proposed  delivery  point  would  be 
connected  to  FGT’s  30-inch  mainline 
near  mile  post  13.7  in  St.  Helena  Parish, 
Louisiana.  It  is  further  stated  that  the 
gas  quantity  that  FGT  proposes  to 
deliver  for  Walker  at  the  delivery  point 
is:  Up  to  500  MMBtu  per  day;  and  up 
to  182,500  MMBtu  per  year.  FGT  states 
that  Walker  shall  reimburse  it  for  all 
construction  costs;  estimated  to  be 
$49,500.  It  is  also,  stated  that  the 
ultimate  end-use  would  be  comihercial 
and  residential. 

Comment  date:  November  29, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Penn-York  Energy  Corporation 
(Docket  No.  (794-10-000] 

Take  notice  that  on  October  6, 1993, 
Penn-York  Energy  Corporation  (Penn- 
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York)  10  Lafayette  Square,  Buffalo,  New 
York  14203,  filed  an  application  in 
Docket  No.  CP94-10~000,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
(NGA)  and  §  157.7  of  the  Commission’s 
Regulations  18  CFR  157.7,  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Penn- York  to 
modify  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff  to 
provide  for  the  assignment  of  storage 
service  to  third  parties,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Penn-York  seeks  authority  to 
authorize  its  customers  to  assign  their 
storage  service  under  Rate  Schedule  SS- 
1  and  SS-2  to  third  parties  as  set  out 
fully  in  the  revised  Section  19  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff. 

Penn-York  states  that  it  is  seeking  this 
authority  to  comply  with  the  settlement 
that  was  approv^,  as  modified  by  the 
Commission’s  order  on  July  8, 1993.^ 
Article  XIV  of  the  settlement  established 
that  upon  approval  of  the  settlement. 
Penn-York  would  file  within  90  days  for 
certificate  authority  to  allow  customers 
to  assign  rights  to  storage  service  to 
third  parties.  There  are  no  new  facilities 
being  constructed. 

Comment  date:  November  5. 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


3.  CNG  Transmission  Oxporation 
(Docket  No.  CP94-14-000] 

Take  notice  that  on  October  12. 1993, 
CNG  Transmission  Corporation  (CNG). 
445  West  Main  Street.  Clarksburg,  We^ 
Virginia  26301,  filed  in  Docket  No. 
CP^14-000  an  application,  as 
supplemented  on  October  13, 1993, 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  authorization  to  abandon 
sales  service  and  related  standby  service 
to  New  York  Electric  and  Gas 
Corporation  (NYSEG),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

CNG  states  that  it  received  timely 
notice  from  NYSEG  of  an  election  to 
convert  10,000  dt  equivalent  of  natural 
gas  under  Rate  Schedule  ACD  to 
transportation  service  under  Rate 
Schedule  TF  to  be  effective  November  1, 

1992.  It  is  indicated  that  the 
effectiveness  of  the  modified  sales 
service  is  only  for  the  period  of 
November  1, 1992,  until  September  30, 

1993,  the  date  CNG’s  Order  636 
compliance  filing  is  effective.  CNG 
states  that  it  seelu  the  necessary 
abandonment  authorization  to  effectuate 
the  conversion  effective  as  of  November 
1, 1992.  It  is  further  indicated  that, 
without  the  requested  retroactive 
authorization,  NYSEG  would  incur 
additional  demand  charges  of  $843,050. 


Comment  date:  November  5. 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  CP94-26-0001 

Take  notice  that  on  October  13, 1993, 
Columbia  Gas  Transmission  Corporation 
(Columbia  Gas),  Post  Office  Box  1273, 
Charleston,  West  Virginia  25325,  filed 
in  Docket  No.  CP94-26-000  a  request 
pursuant  to  §§  157.205  and  157.211  of 
the  Commission’s  Regulations  under  the 
Natiual  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  operate  eleven  delivery  taps  to 
existing  customers  Columbia  Gas  of 
Ohio.  Inc.  (Columbia  of  Ohio),  Columbia 
Gas  of  Pennsylvania,  Inc.  (Columbia  of 
Pennsylvania)  and  Mountaineer  Gas 
Company  (Mountaineer)  at  which  points 
Columbia  Gas  has  been  requested  to 
provide  firm  and  interruptible 
transportation  service  under  its  part  284 
blanket  certificate,  \mder  the  blanket 
certificate  issued  in  Docket  No.  CP86- 
240,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  Gas  proposes  to  construct 
and  operate  delivery  taps  to  serve  the 
following  services: 


Customer 

Residential 

Commerical 

Industrial 

Esdmated 
design  day 
quantity 
(Dth) 

Estimated 

arvmal 

quantity 

(Dth) 

Columbia  ol  Ohio . 

2 

1 

950 

23,300 

3,000 

1,050 

Columbia  of  Pannaytvania . 

1 

30 

Mountalneef . .’. . 

7 

10.5 

Columbia  Gas  states  that  in  each 
instance  it  proposes  to  construct  and 
operate  a  meter  to  implement  the 
requested  transportation  service. 
Columbia  Gas  indicates  that,  in  addition 
to  the  meter  for  Columbia  of 
Pennsylvania,  it  also  proposes  to  insert 
a  1,950  feet  segment  of  3-inch  plastic 
line  through  a  previously  abandoned  6- 
inch  pipeline  not  currently  in  service. 
Columbia  Gas  also  states  that  the 
services  provided  through  the  proposed 
facilities  would  remain  within 
Columbia  Gas’  authorized  level  of 
services.  Columbia  Gas  concludes  that 
construction  of  the  facilities  and 
providing  the  requested  transportation 
service  would  not  result  in  any  impact 
on  Columbia  Gas’  existing  design  day 
and  annual  obligations  to  its  customers. 


Comment  date:  November  29. 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Tennessee  Gas  Pipeline  Ccunpany 
(Docket  No.  CP94-16-0001 

Take  notice  that  on  October  12, 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston, 
Texas  77252  filed  in  Docket  No.  CP94- 
16-000,  a  request  pursuant  to 
§§157.205  and  157.212  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
delivery  point  consisting  of  a  2"  hot  tap 
assembly  to  accommodate  the  delivery 
of  natural  gas  to  Elizabeth  Natiiral  Gas 
Company  (Elizabeth)  under  the  blanket 
certificate  issued  in  Docket  No.  CP82- 


413-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Tennessee  states  that  it  has  entered 
into  an  amendment  to  a  gas 
transportation  agreement  with  Elizabeth 
to  establish  a  new  delivery  point  so  as 
to  transport  and  deliver  up  to  1,235 
Dekatherms  per  day  of  natural  gas  on  a 
firm  basis  pursuant  to  Tennessee’s  Rate 
Schedule  ^-GS.  In  order  to  establish 
this  delivery  point,  Teimessee  seeks 
authorization  to  install,  own,  operate 
and  maintain  a  2"  hot  tap  assembly  at 
M.P.  502-14-9.40  on  its  existing  ri^t-of- 
way  in  Vernon  Parish,  Louisiana.  All 
costs  associated  with  the  construction  of 


>  64  FERC  161,040(1993). 
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the  proposed  delivery  point  will  be 
borne  by  Elizabeth. 

Tennessee  does  not  propose  to 
increase  the  total  daily  and/or  annual 
quantities  it  is  authorized  to  deliver  to 
Elizabeth.  Tennessee  asserts  that  the 
establishment  of  the  proposed  delivery 
point  is  not  prohibit^  by  Tennessee's 
tariff,  and  that  it  has  sufficient  capacity 
to  accomplish  the  deliveries  at  the 
proposed  new  delivery  point  without 
detriment  or  disadvanU^e  to  any  of 
Tennessee's  other  customers. 

Comment  date:  November  29. 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  K  N  Interstate  Gas  Transmission 
Company 

(Docket  No.  CP94-18-000] 

Take  notice  that  on  October  12, 1993, 
K  N  Interstate  Gas  Transmission  Co. 
(KNI),  P.O.  Box  281304,  Lakewood, 
Colorado  80228-8304,  filed  in  Docket 
No.  CP94-1 8-000,  a  request  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  under  the  Natural  COs  Act 
(18  (]FR  157.205)  for  authorization  to 
install  and  operate  six  new  delivery  taps 
in  Buffalo.  COeyenne,  Hall  and  Madison 
Counties,  Nebraska  and  COshen  County, 
Wyoming.  It  is  stated  that  these  points 
will  be  added  as  delivery  points  under 
an  existing  transportation  agreement 
between  KNI  and  K  N  Energy,  Inc.  (K 
N)2  and  will  be  used  by  K  N  to  facilitate 
the  delivery  of  natural  gas  to  direct 
retail  customers,  under  the 
authorization  issued  in  Docket  Nos. 
CP83-1 40-000  and  CP83-141-001 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

KNI  states  that  K  N,  as  a  local 
distribution  company,  has  requested  the 
addition  of  six  new  delivery  points 
under  an  existing  transportation 
agreement  between  KNI  and  K  N.  It  is 
stated  that  the  proposed  delivery  points 
would  be  located  on  KNI's  main 
transmission  system  in  Nebraska  and 
Wyoming  and  would  focilitate  the 
delivery  of  natural  gas  to  K  N  for 
distribution  to  new  direct  retail 
customers. 

Comment  date:  November  29, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


3  In  Docket  No.  CP93-*1-000. 63  FERC 1 61 ,155 
(1993),  K  N  was  authorized  to  abandon  all  its 
(urisdictianal  fadlities  and  activities  by  transfer  to 
KNL  and  KNI  was  authorized  to  replace  K  N  as  the 
holder  of  the  certificates  previously  issued  by  the 
Commission  in  the  luune  of  K  N. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Opitol  Street.  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  (Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  (Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  (Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
(Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  (Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  tmless  otherwise  advised,  it  will  be 
imnecessaiy  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  (Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
(Commission,  file  pursuant  to  Rule  214 
of  the  (Commission's  Procedural  Rules 
(18  (CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  (CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lok  D.  Cashell, 

Secretary. 

[PR  Doc.  93-25988  Filed  16-21-93;  8:45  am) 
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[OocIcM  Noa.  8T93-500B-000  through 
ST93-551 3-000] 

Transamerican  Natural  Gaa  Corp.,  at 
al.;  Self-lmplamanting  Tranaactiona 

October  18, 1993. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
(Commission  as  being  implemented 
pursuant  to  part  284  of  the 
(Commission's  regulations,  sections  311 
and  312  of  the  Natural  Gas  Policy  Act 
of  1978  ^GPA),  section  7  of  the  NGA 
and  section  5  of  the  Outer  (Continental 
Shelf  Lands  Act.i 

The  “Recipient"  cblumn  in  the 
following  table  indicates,  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  “B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  $  284.102  of  the 
Commission's  regulations  and  section 
311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  §  284.122  of  the 
Commission’s  regulations  and  section 
311(a)(2)  of  the  NGPA. 

A  “D"  indicates  a  sale  by  an  intrastate 
pipeline  to  an  interstate  pipeline  or  a 
local  distribution  company  served  by  an 
interstate  pipeline  pursuant  to  §  284.142 
of  the  (Commission’s  Regulations  and 
section  311(b)  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§  284.147(d)  of  the  Commission's 
Regulations. 

An  “E”  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §  284.163  of  the 
(Commission’s  regulations  and  section 
312  of  the  NGPA. 

A  "G”  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  §  284.222 
and  a  blanket  certificate  issued  imder 


I  Notice  of  a  transaction  does  not  constitute  a 
determination  that  the  t«rms  and  conditions  of  the 
proposed  serv’ice  will  be  approved  or  that  the 
noticed  filing  is  in  compliwce  urith  the 
Commission’s  regulations. 
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§  284.221  of  the  Commission’s 
regulations. 

A  “G-I”  indicates  transportation  by 
an  intrastate  pipeline  company  pursuant 
to  a  blanket  certificate  issued  under 
Section  284.227  of  the  Commission’s 
regulations. 

A  “G-S”  indicates  transportation  by 
interstate  pipelines  on  behalf  of 
shippers  other  than  interstate  pipelines 
pursuant  to  §  284.223  and  a  blanket 
certificate  issued  under  §  284.221  of  the 
Commission’s  regulations. 


A  "G-LT’  or  "G-LS”  indicates 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
§  284.224  of  the  Commission’s 
regulations. 

A  “G-HT”  or  “G-HS”  indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  under  §  284.224  of  the 
Commission’s  regulations. 


A  ”K”  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  §  284.303  of  the  Commission’s 
regulations. 

A  “K-S”  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  §  284.303  of  the 
Commission’s  regulations. 

Lois  D.  Cashell, 

Secretary. 
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Docket  No. 

1 

Transporter/Seller 

Recipient 

Data  filed 

I 

Part  i 
284  1 
sub-  ! 
part  ' 

EsL  max.  1 
daHy  . 
quantity**  j 

AFF. ; 
Y/A/ 

N***  1 

r 

Rate  j 
Sch.  I 
i 

i 

Date  conrt- 
merx:ed 

Projected  ter- 
mirwition  data 

ST93-5008  ^  = 
1 

Transamertcan  Natu¬ 
ral  Gas  Ck>rp. 

Texas  Eastern  Trarrs-  | 
mission  Co.  ' 

08-02-83  1 

C 

25,000: 

"  i 

1  ! 

07-01-93 

Indef. 

ST93-5009  - 

Transameilcan  Natu¬ 
ral  Gas  Corp- 

Natural  Gas  Pipe  Line  : 
Co. 

08-02-93 

c  i 

25,000- 

s 

N  1 

1  1 

06-01-93 

Irxief. 

ST93-5010  > 

Transamericctfi  Natu¬ 
ral  Gas  Corp. 

United  Gas  Pipe  Line  : 
Co.  et  al. 

08-02-93 

c  ■ 

60,000  i 
i 

N 

1  1 

06-01-93 

Indef. 

ST93-5011  .. 

Transamericar>  Natu- 

Natural  Gas  Pipe  Line  { 

08-02-93 

C 

25,000  1 

N  i 

1  i 

06-01-93 

Indef. 

ral  Gas  Corp. 

Co.  “  ^5 

1 

ST93-5012  „ 

High  Islarxl  Offshore 
System. 

Trunkline  Gas  Co . 

08-02-93 

K 

3,000  i 

1 

i 

N  i 

'  ! 

07-01-93 

06-15-94. 

ST93-5013  .. 

Partfuindie  Eastern 

Pipe  Lirw  Co. 

Kimball  Errergy  Corp  . : 

08-02-93 

G-S 

40,000  j 

N 

1  i 

3 

07-01-93 

03-31-95. 

ST93-5014  .. 

Panhandle  Eastern 

Pipe  Urw  Co. 

Semco  Energy  Serv¬ 
ices,  ItK. 

08-02-93 

G-S 

2,500; 

N 

F 

07-01-93 

07-31-93. 

ST93-5015  .. 

Panfumdie  Eastern 

Pipe  Line  Co. 

Appalachian  Gas 

Sales  Corp. 

08-02-93 

G-S 

6.000^ 

i 

N 

F 

07-01-93 

07-31-93. 

ST93-5016  .. 

Parihandle  Eastern 

Tenaska  Marketing 

08-02-93 

G-S 

1,031,000 

N 

1 

07-01-93 

04-30-98. 

Pipe  Urw  Co. 

Ventures. 

ST93-5017  .. 

Panhandle  Eastern 

Unigas  Er^ergy,  Inc  ... 

08-02-93 

G-S 

8,576 

N 

F 

07-01-93 

07-31-93. 

Pipe  Line  Co. 

3 

8193-6018  .. 

Panhandle  Eastern 

Pipe  Line  Co. 

Vesta  Energy  Co . 

08-02-93 

G-S 

30,000 

N 

' 

07-01-93 

05-31-98 

ST93-5019  .. 

* 

Panhandle  Eastern 

Pipe  Line  Co. 

Tenaska  Marketing 
Ventures. 

08-02-93 

5,000 

N 

F 

07-01-93 

07-31-98 

ST93-6020  .. 

PanhaiKlIe  Eastern 

Pipe  Line  Co. 

Enron  Gas  Marketirtg, 
Inc. 

08-02-93 

G-S 

4,180 

N 

F 

07-01-93 

07-31-93. 

ST93-5021  .. 

Panhandle  Eastern 
Pipe  Line  Co. 

Vesta  Energy  Co _ 

08-02-93 

G-S 

200,000 

' 

07-01-93 

04-30-98. 

ST93-5022  .. 

t«gh  Island  Offshore 
System. 

ANR  Pipeline  Co . 

08-02-93 

K 

2,900,000 

Y 

1 

07-01-93 

Irxief. 

ST93-5023  .. 

High  Islarxf  Offshore 
System. 

ANR  Pipeline  Co . 

08-02-93 

K 

2,900,000 

Y 

1 

07-01-93 

Indef. 

ST93-5024  .. 

Northern  Natural  Gas 
Co. 

Westar  T/ansmission 
Co. 

08-02-93 

B 

200,000 

N 

F/i 

04-29-93 

Indef. 

ST98-5025  .. 

Northern  Natural  Gas 
Co. 

Northern  Natural  Gas 

Miruiegasco . . 

08-02-93 

B 

800,000 

N 

FA 

! 

04-27-93 

09-38-96. 

ST93-5026  .. 

Midwest  Natural  Gas, 

08-02-93 

B 

5,785 

N 

04-27-93 

indef. 

Co. 

IrK. 

ST93-5027  .. 

Florida  Gas  Trans¬ 
mission  Co. 

Endevco  Pipeline  Co . 

08-02-93 

B 

600,000 

A 

07-01-93 

' 

Indef. 

ST93-5028  .. 

Tennessee  Gas  Pipe¬ 
line  Co. 

Sonat  Marketing  Co  .. 

08-02-93 

G-S 

40,000 

N 

07-24-93 

Indef. 

ST93-5029  .. 

'  Tenrressee  Gas  Pipe- 
: .  line  Co. 

OiamoTKl  Shamrock 
Offshore  Partems. 

08-02-93 

G-S 

107,000 

N 

1 

Or-02-93 

i 

Irxief. 

ST93-5030  .. 

Cohimbia  Gas  Trans¬ 
mission  Corp. 

Cobra  Petroleum  Pro¬ 
duction  Corp. 

08-02-93 

G-S 

900 

r 

07-12-03 

Indef. 

ST93-5031  .. 

:  Columbia  Gas  Trans¬ 
mission  Corp. 

Nationai  Fuel  Gas 
Supply  Corp. 

1  08-02-93 
i 

G 

i 

2900 

N 

!' 

07-26-93 

j  Indef. 

ST93-5032  .. 

-  Arkansas  Western 

Gas  Co. 

Arkla  Energy  Re¬ 
sources,  et  al. 

i  08-02-93 

1 

:  G-LT 

i  2,000 

j  07-01-93 

1 

05-31-92. 

ST93-5033  .. 

,  Natural  Gas  P/L  Co. 

\  of  America. 

1  CNG  Prcxkicting  Co  .. 

j 

1  08-02-93 

i 

1  G-S 

100,000 

! 

^  07-08-93 

! 

Indef. 

ST93-5034  .. 

•  Natursd  Gas  P/L  Co. 

i  Midoon  Gas  Services 

1  (»-02-93 

1  G-S 

1  100,000 

i  A 

i' 

1  07-08-93 

Irxief. 

of  America. 

!  Corp. 

i 

1 

■ 

I 

i 

: 

i 
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Docket  No. 

Transpprter/Seiler 

1 

Recipient 

Date  filed 

Part 

284 

sub¬ 

part 

Est  max. 
daJiy 

quantity** 

- T 

AFF. 

Y/A/ 

hr* 

Rata 

Sch. 

! 

Date  com-  j 
merx:ed 

Projected  ter¬ 
mination  date 

ST93-5035  .. 

Cokxado  Interstate 

Gas  Co. 

Union  Pacific  Fuels,  j 
Inc. 

08-03-93 

G-S 

10,000 

N 

F 

05-01-93  1 

! 

1 

08-30-93. 

ST93-5036  .. 

WUHarns  Natural  Gas 
Co. 

United  Gas  Rpe  Lir^ 
Co. 

United  Gas  Pipe  Line 
Co. 

Hugoton  Energy  Corp 

08-04-93 

G-S 

500 

N 

1 

07-17-93 

IrKlef. 

ST93-5037  .. 

Polaris  Pipeline  Corp 

08-04-93 

G-S 

20,960 

N 

1 

07-30-93 

11-27-93. 

ST93-5038  .. 

Citizens  Gas  Supply 
Corp. 

08-04-93 

G-S 

20,960 

N 

' 

07-30-93 

11-27-93. 

ST93-5039  .. 

United  Gas  Pipe  Line 
Co.^ 

Gateway  Pipeline  Co 

Endevco  Pipeline  Co . 

08-04-93 

B 

730,000 

N 

•  1 

07-30-93 

Indef. 

ST93-5040  .. 

Valero  Gas  Market¬ 
ing,  LP. 

08-04-93 

G-S 

47,710 

N 

'  1 

07-16-93 

11-13-93. 

ST93-5041  .. 

Transcontinental  Gas 
P/LCorp. 

United  Texas  Trans¬ 
mission  Co. 

08-04-93 

B 

50,000 

N 

07-22-93 

Indef. 

ST93-5042  .. 

Panhandle  Eastern 

Pipe  Una  Co. 

Coenergy  Trading  Co 

08-05-93 

G-S 

17,755 

N 

F 

07-08-93 

07-31-93. 

ST93-5043  .. 

Panhandle  Eastern 

Pipe  Line  Co. 

An)gas,  Inc . . 

08-05-93 

G-S 

432 

N 

F  1 

07-09-93 

1 

I 

08-31-93. 

ST93-«}44  .. 

Trurtkiirw  Gas  Co . 

Citrus  Marketing,  IrK  . 

08-05-93 

G-S 

100,000 

N 

1 

07-21-93 

Irxief. 

ST9»-5045  .. 

Tnjnklir>e  Gas  Co _ 

Citnjs  Marketing,  Inc  . 

08-05-93 

G-S 

100,000 

N 

1 

07-21-93 

Indef. 

ST93-5046  .. 

Trunkline  Gas  Co . 

Coastal  Gas  Market¬ 
ing  Co. 

08-05-93 

G-S 

100,000 

N 

1 

07-30-93 

Irxief. 

ST93-5047  .. 

Tnjnkline  Gas  Co . 

NGC  Transportation, 
Inc. 

Louisiarta  Resources 
Co. 

Rna  Natural  Gas  Co  . 

08-05-93 

G-S 

50,000 

N 

07-31-93 

Irxief. 

ST93-504a  .. 

Tmnkline  Gas  Co . 

08-05-93 

B  * 

50,000 

N 

07-24-93 

Indef. 

ST93-5049  .. 

Tomklirte  Gas  Co _ 

08-05-93 

G-S 

30,000 

N 

1 

07-24-93 

Indef. 

ST93-5050  .. 

CNG  Transmission 
Corp. 

Appalachian  Gas 

Sales  Corp. 

08-06-93 

G-S 

50,000 

N 

1 

08-01-93 

Indef. 

ST9»-5051  .. 

CNG  Trartsmission 
Corp. 

Volunteer  Energy 

Corp. 

08-06-93 

G-S 

2,000 

N 

1 

07-27-93 

Irxief. 

ST93-5052  .. 

CNG  Transmission 
Corp. 

Clinton  Gas  Marketing 

08-06-93 

G-S 

10,000 

N 

1 

07-31-93 

Indef. 

ST93-6053  .. 

Terwiessee  Gas  Pipe¬ 
line  Co. 

Laser  Marketing  Co  .. 

08-06-93 

G-S 

83,325 

N 

1 

07-07-93 

Indef. 

ST93-6054  „ 

U-T  Offshore  System 

Transco  Liquids  Co  ... 

08^)6-03 

G-S 

150,000 

N 

1 

08-01-93 

07-31-94. 

8103-5055  .. 

Northern  Natural  Gas 
Co. 

Northern  Natural  Gas 
Co. 

Phoenix  Chemical  Co 

08-06-93 

G-S 

39,678 

N 

F/1 

07-27-93 

10-31-93. 

ST93-5056  .. 

Twister  Transmission 
Co. 

08-06-93 

G-S 

50,000 

N 

F/l 

07-08-93 

Indef. 

ST93-5057  .. 

Northern  Natural  Gas 
Co. 

Northern  Natural  Gas 
Co. 

Midcon  Texas  Pipe¬ 
line  Corp. 

Border  Resources  Irx: 

08-06-93 

G-S 

3,000 

N 

F/l 

07-21-93 

Indef. 

ST93-5058  .. 

Minnegasco . 

08-06-93 

B 

550 

N 

F/l 

07-27-93 

Indef. 

ST93-5059  .. 

Mobile  Natural  Gas 

Inc. 

08-06-93 

G-l 

20,000 

N 

1 

07-14-93 

Indef. 

ST93-5060  .. 

Natural  Gas  P/L  Co. 
of  America. 

North  Canadian  Mar¬ 
keting  Corp. 

08-06-93 

G-S 

10,000 

N 

F 

08-01-93 

07-31-08. 

ST93-5061  .. 

Charxieieur  Pipe  Line 
Co. 

IntematkxxU  Paper 

Co. 

08-06-93 

K-S 

73,000 

N 

12-01-92 

Indef. 

ST93-5062  .. 

Charxleleur  Pipe  Line 
Co. 

Charxieleur  Pipe  Line 
Co. 

Chandeleur  Pipe  Line 
Co. 

Santa  Fe  Intematiortal 

08-06-93 

K-S 

30,000 

N 

1 

12-01-91 

Indef. 

ST93-5063  .. 

Hall-Houston  Oil  Co  .. 

08-06-93 

K-S 

50,000 

N 

1 

08-01-92 

Indef. 

ST93-5064  .. 

BG  Exploration  Amer¬ 
ica.  Inc. 

08-06-93 

K-S 

32,000 

N 

1 

12-01-91 

Irxief. 

ST93-5065  .. 

Chandeleur  Pipe  Line 
Co. 

Atco  Natural  Gas 
Marketing,  Inc. 

08-08-93 

K-S 

18,000 

N 

1 

12-01-91 

Indef. 

ST93-5066  .. 

Chandeleur  Pipe  Line 
Co. 

Chandeleur  Pipe  Line 
Co. 

Chandeleur  Pipe  Line 
Co. 

Charxieleur  Pipe  Line 
Co. 

Charxieleur  Pipe  Lir>e 
Co. 

Kogas  Inc . 

08-06-93 

K-S 

100,000 

N 

05-01-92 

1  Indef. 

ST93-5067  .. 

Ledco,  Inc  . 

08-06-93 

K-S 

100,000 

N 

1 

01-01-92 

Indef. 

ST98-5068  .. 

Sonat  Marketing  Co  .. 

08-06-93 

K-S 

20,000 

N 

h 

11-16-91 

Irxief. 

ST93-5069  .. 

Eagle  Natural  Gas  Co 

08-06-93 

K-S 

15,000 

N 

• 

04-01-92 

Indef. 

ST93-5070  .. 

United  Gas  Services 

1  Co. 

08-06-93 

K-S 

5,000 

1 

12-01-91 

Irxief. 

ST93-6071  „ 

Charxieleur  Pipe  Line 
Co. 

Enennax  . 

08-06-93 

K-S 

50,000 

1 

1 

02-01-92 

Indef. 
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1 
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i 

1 
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i 
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Y/A/  ! 

N~*  j 
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menced 

Projected  ter¬ 
mination  date 

ST93-5072  ..  j 

Chandaleuf  Pipe  Line 
Co. 

Excel  Gas  Marketing,  j 
Inc.  - 

08-06-93  1 

i 

K-S 

40,000  i 
1 

"  ! 

1 

04-01-92 

Indef. 

ST93-6073  .. 

! 

Chandeieur  Pipe  Line 
Co. 

Midcon  Marketing  ; 

Corp. 

08-06-93  j 

K-S 

80,000  1 

N 

' 

02-01-92 

Iixlef. 

ST93-5074  .. 

Chandeleur  Pipe  Line 
Co. 

Chandeleur  Pipe  Line 
Co. 

MG  Natural  Gas  Coip  j 

08-06-93 

K-S 

50,000  ! 

N 

■  I 

02-01-92 

Indef. 

ST9a-5075  .. 

1 

8eagull  Marketing 
Services,  Ina 

08-06-93 

K-S  1 

75,000 

N 

1 

1  ; 

03-01-92 

Indef. 

ST93-5076  .. 

Chandeleur  Pipe  Line 
Co. 

Charxleieur  Pipe  Line  1 
Ca  i 

Chevron  U.SA  Inc  ... 

08-06-93 

K-S  j 

100,000 

N 

1  1 

05-01-93 

Indef. 

ST93-5077  .. 

Energy  Intemabonal  i 
Marketing  Coqi>. 

08-06-93 

K-S 

31,500] 

N 

1  j 

1 

05-01-93 

Indef. 

ST93-6078  .. 

Charxleieur  Pipe  Utm 
Co. 

United  Gas  Pipe  Line  { 
Co. 

08-06-03 

K-S 

100,000 

N 

1 

04-01-92 

Indef. 

ST93-6079  .. 

Chandeleur  Pipe  Line 
Ca 

Enron  Gas  Marketing, 
ina  I 

08-06-93 

K-S 

30,000 

N 

1 

06-01-92 

Indef. 

ST93-5080  .. 

Chandeleur  Pipe  Line 
Co. 

EndevcoOU  &  Gas 

Co. 

08-06-93 

K-S 

30,000 

N 

1 

05-01-92 

Indef. 

ST93-6081  .. 

Charxleieur  Pipe  Line 
Co. 

Eastex  Hydrocarbons, 
Inc. 

08-06-93 

K-S 

30,000 

N 

1 

05-01-92 

Indef. 

ST93-6082  .. 

Charxleieur  Pipe  Line 
Co. 

KCS  Ertergy  Market¬ 
ing,  Itk. 

08-06-93 

K-S 

50,000 

N 

1 

08-01-92 

Indef. 

ST93-6083  .. 

C^uufxleleur  Pipe  Line 
Co. 

Aquib  Energy  Market¬ 
ing  Corp. 

08-06-93 

K-S 

20,000 

N 

f 

10-01-92 

Indef. 

ST93-5084  .. 

Delhi  Gas  Pipeline 
Corp. 

Panharxlle  Eastern 
Pipeline  Co. 

08-09-93 

C 

250,000 

N 

1 

07-08-93 

Indef. 

ST93-5085  .. 

7ransok  Gas  7rans- 
mission  Co. 

ANR  Pipeline  Co.,  Et 
Al. 

08-09-93 

C 

100,000 

N 

1 

07-20-93 

Indef. 

ST93-50B6  .. 

7ransok  Gas  yrans- 
mission  Co. 

ANR  Pipeline  Co..  Et 
Al. 

08-09-93 

C 

200,000 

N 

1 

07-10-93 

Irxlef. 

ST93-6087  .. 

Colorado  Interstate 

Gas  Co. 

Continental  Natural 
Gas,  Ina 

08-09-93 

G-S 

20,000 

N 

t 

07-22-93 

Indef. 

ST93-6088  .. 

Colorado  Interstate 

Gas  Co. 

Continental  Natural 
Gas,  Ina 

08-09-93 

G-S 

20,000 

N 

1 

07-23-93 

Irxlef. 

ST93-5089  .. 

Colorado  Interstate 

Gas  Co. 

KN  Gas  Marketing, 

Ina  ■ 

08-09-93 

G-S 

15,000 

N 

1 

07-23-93 

Irxlef. 

ST93-5090  .. 

7ainMine  Gas  Co . 

AGIP  Petroleum  Co.. 
Ina 

Ec^jltable  Resources 
Marketing  Co. 

08-09-93 

! 

G-S 

100,000 

N 

1 

07-24-93 

Irxlef. 

ST93-6091  .. 

7ainklihe  Gas  Co . 

i 

08-09-93 

G-S 

100,000 

N 

■ 

07-24-93 

ln(M. 

ST93-5092  „ 

7runldine  Gas  Co . 

CMS  Marketing  Co  ... 

08-09-93 

G-S 

50,000 

N 

1 

07-23-93 

Indef. 

ST93-5093  .. 

Trunkline  Gas  Co . 

Pervuoil  Gas  Market- 
lng*Co. 

08-09-93 

G-S 

1  15,000 

N 

1 

07-24-93 

Indef. 

ST93-5094  .. 

Natural  Gas  PA.  Co. 
of  America. 

GGR  Energy  _ 

08-09-93 

G-S 

50,000 

! 

!n 

1 

i- 

08-01-93 

Indef. 

ST93-5095  .. 

Canyon  Creek  Com¬ 
pression  Co. 

Texaco  Gas  Market¬ 
ing,  Irx:. 

08-09-93 

G-S 

193,000 

i 

N 

i 

07-02-93 

Indef. 

ST93-5096  .. 

Questar  Pipeline  Co  .. 

Mountain  Fuel  Supply 
Co. 

United  Gas  Services 
Co. 

08-10-93 

B 

153,530 

Y 

F 

05-08-93 

Irxlef. 

ST93-6097  .. 

j  Columbia  Gas  7rans- 
mission  Corp. 

j  08-10-93 

G-S 

200,000 

Y 

jl 

0801-93 

Irxlef. 

8793-5096  .. 

;  Columbia  Gas  7rans- 
i  mission  Corp. 

Soutiiem  Gas  Co., 

Inc. 

1  08-10-93 

G-S 

399 

j 

N 

1  F 

! 

0801-93 

Irxlef. 

ST93-5099  .. 

I  Naturid  Gas  PA.  Co. 
of  America. 

Erxon  Gas  Marketing 
kK. 

08-10-93 

G-S 

1  20,000 

i 

N 

F 

08-01-93 

08-31-93. 

ST93-5100  - 

'  Natural  Gas  PA.  Co. 

1  of  America. 

Mintwgasco,  Inc  _ _ 

08-10-93 

G-S 

25,000 

N 

F 

0805-93 

10-31-93. 

ST93-6101  .. 

;  Natural  Gas  PA.  Co. 
of  America. 

Minnegasco,  Inc _ 

08-10-93 

G-S 

■  25,000 

N 

F 

1  08-05-93 

10-31-93. 

ST93-8102  - 

:  Natural  Gas  PA.  Co. 
of  America. 

North  Cfmadlan  Mar¬ 
keting. 

;  08-10-93 

1 

G-S 

150,000 

N 

I 

i  0801-93 

1 

Irxlef. 

1 

ST93-5103  - 

1  Natural  Gas  PA.  Co. 
of  America. 

Peoples  Natural  Gas 
Ca 

i  08-10-93 

G-S 

150,000 

:  N 

i 

1  1 

08-01-93 

Irxlef. 

ST93-5104  . 

1  7exas  Gas  7rans- 
mlssion  Corp.  * 

Western  Kentucky 

Gas  Co. 

08-10-93 

B 

256 

N 

i' 

07-28-93 

Indef. 

ST93-5105  - 

1  79xas  Gas  7rEms- 
i  mission  Corp. 

Western  Kentucky 

Gas  Co. 

08-10-93 

B 

j  153 

N 

j  1 

07-31-93 

Indef. 

ST93-5106  > 

1  Texas  Gas  Trans¬ 
mission  Corp. 

Enron  Gas  Marketing, 
Ina 

]  08-10-93 

G-S 

i  300,000 

N 

1 1 

1 

i  07-29-93 
! 

Indef. 

8793-5107  „ 

j  El  Paso  Natural  Gas 

GPM  Gas  Corporation 

1  08-10-93 

G-S 

{  226,600 

I  ^ 

i« 

07-12-93 

j  Irxlef. 

i  '  Co.  I  I 
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Docket  No. 

[ 

T  raneporter/Seller 

i 

Recipient  | 

Date  filed  | 

Part  { 
284 
sub- 
part 

EsL  max. 
daily 

quantity" 

!  1 

AFF. 

Y/A/ 

N*" 

ST93-5108  .. 

K  N  Energy.  IrK . . 

Anthem  Energy  Co., 
LP. 

1  08-11-93 

Q-S 

50,000 

ST93-5109  .. 

K  N  Wattenberg 

Trans.  L.L.  Co. 

PanharxUe  Eastern 

Rpe  Line  Co. 

06-11-93 

G 

100,000 

N 

ST93-5110  .. 

K  N  Energy.  Inc . 

Northern  Natural  Gas 
Co. 

0fr-11-93j 

10,000 

N 

ST93-6111  .. 

K  N  Ertergy.  Irtc . 

Interenergy  Corp . 

08-11-93! 

G-S 

15,000 

N 

ST93-5112  .. 

ANR  Pipei^  Co . 

Kerr-McGee  Coq) . 

08-11-93 

G-S 

100,000 

N 

ST93-5113  .. 

ANR  Pi^lne  Co . 

Kerr-Mcgee  Corp  . 

08-11-93 

G-S 

100,000  1 

i  N 

ST93-5114  .. 

ANR  Pipeline  Co . 

Tenaska  Marketing 
Ventures. 

08-11-93 

i 

G-S 

50,000 

N 

ST93-5115  .. 

ANR  PipeilTM  Co . 

Entrade  Corp . 

08-11-93 

G-S 

500,000 

N 

ST93-5116  .. 

ANR  Pipeline  Co . 

Chevron  LI.S.A.  Pro¬ 
duction  Co. 

08-11-93 

G-S 

50,000 

N 

ST93-5117  ..  1 

ANR  Pipeline  Co . 

Coertergy  Ventures, 

Inc. 

08-11-93 

G-S  j 

100,000 

1  N 

ST93-6118  .. 

ANR  Rpeiine  Co . 

Olympic  Fuels  Co  . 

08-11-93 

|G-S 

'  50,000 

In 

ST93-5119  .. 

ANR  Pi^iTM  Co . 

CMS  Gas  Marketing .. 

08-11-93 

G-S 

.150,000 

N 

ST93-5120  .. 

Tennessee  Gas  Pipe¬ 
line  Co. 

Anadarko  Trading  Co 

08-11-93 

G-S 

20,000 

N 

ST93-5121  .. 

Northwest  Pipeline 
Corp. 

Development  Associ¬ 
ates,  Inc. 

08-11-93 

G-S 

2,464 

N 

ST93-5122  .. 

Northwest  Pipeline 
Corp. 

Enron  Gas  Marketing, 
Irw. 

08-11-93 

G-S 

'  25,000 

N 

ST93-5123  .. 

Northwest  Rpeiine 
Corp. 

Washington  Natural 
Gas  Co. 

08-11-93 

G-S 

100,000 

N 

ST93-5124  .. 

Northwest  Rpeiine 
Corp. 

Grand  Valley  Gas  Co 

08-11-93 

G-S 

2,464 

N 

ST93-6125  .. 

Northwest  Pipeline 
Corp. 

Brooklyn  Interstate 

Nat.  Gas  Corp. 

08-11-93 

G-S 

! 

100,000 

N 

ST93-5126  .. 

Northwest  Rpeiine 
Corp. 

Columbia  Power  As¬ 
sociates,  LP. 

08-11-93 

G-S 

25,000 

i 

N 

ST93-5127  .. 

Trar>sok  Gas  Trans¬ 
mission  Co. 

ANR  Pipelirre  Co.,  et 
al. 

08-11-93 

C 

35,000 

i  N 

ST93-5128  .. 

Trartsok  Gas  Trans¬ 
mission  Co. 

ANR  Pipeline  Co.,  et 
al. 

08-11-93 

C 

50,000 

N 

ST93-5129  .. 

Transok  Gas  Trans¬ 
mission  Co. 

1  ANR  Pipeline  Co.,  et 

! 

08-11-93 

C 

1,200 

N 

ST93-6130  .. 

Charxtoleur  Pipe  Line 

So- 

NGC  Transportation, 
Inc. 

08-12-93 

G-S 

100,000 

N 

ST93-5131  .. 

Valero  Transmission. 
L.P. 

Texas  Eastern  Trans¬ 
mission  Corp. 

08-12-93 

C 

3.300 

i 

N 

ST93-5132  .. 

Valero  Transmission, 
L.P. 

Transcontinental  Gas 
Pipeiir>e'. 

08-12-93 

C 

4,4()P 

N 

ST93-5133  .. 

K  N  Wattenberg 

Trans.,  L.L.  Co. 

Vessels  Oil  &  Gas  Co 

08-12-93 

G-S 

60,000 

N 

ST93-5134  „ 

Arkla  Energy  Re¬ 
sources  Co. 

Sonat  Marketing  Co  .. 

08-12-93 

1 

G-S 

85,000 

N 

ST93-5135  .. 

Arkla  Ertergy  Re¬ 
sources  Co. 

Bayou  South  Gas 
Gathering  Co. 

08-12-93 

G-S 

50,000 

ST93-5136  .. 

Arkla  Energy  Re¬ 
sources  Co. 

Tidewest  Trading  & 
Transport  Co. 

08-12-93 

G-S 

25,000 

N 

ST93-5137  .. 

Arkla  Energy  Re¬ 
sources  Co. 

JMC  Exploration  Co  .. 

08-12-93 

G-S 

10,000 

N 

ST93-5138  .. 

Transcontinental  Gas 
PA.  Corp. 

Virginia  Natural  Gas, 
Inc. 

08-12-93 

B 

140,000 

N 

ST93-5139  .. 

El  Paso  Natural  Gas 
Co. 

ArTx>co  Energy  Trad¬ 
ing  Corp. 

08-12-93 

G-S 

9,343 

N 

ST93-5140  .. 

Midwestern  Gas 
Transmission  Co. 

Triumph  Natural  Gas, 
Inc. 

08-13-93 

G-S 

19,800 

N  ■ 

ST93-5141  .. 

Questar  Repime  Co .. 

Nephi  City  Corp . 

08-13-93 

B 

2,000 

N 

ST93-5142  .. 

Questar  Pip^ine  Co .. 

Union  Pacific  Fuels, 
Irtc. 

08-13^93 

G-S 

90,000 

N 

ST93-5143  .. 

Transcontinentai  Gas 
P/LCorp. 

GGR  Energy  . 

08-13-93 

G-S 

50,000 

N 

ST93-5144  .. 

Valero  Tran^ssion, 
LP. 

Texas  Gas  Trans¬ 
mission  Corp. 

08-16-93 

C 

12,500 

N  « 

879^-5145  .. 

Valero  Trar^smission, 
LP. 

EL  Paso  Natural  Gas 
Co. 

08-16-93 

C 

2,000 

N 

ST93-5146  .. 

Valero  Transmission, 

1  LP. 

Tennessee  Gas  Pipe- 
i  line  Co. 

08-18-93 

1  ^ 

4,302 

N 

Rate 

Sch. 

Data  com¬ 
menced 

Rojected  ter¬ 
mination  date 

1 

08-01-93 

Indef. 

1 

05-01-93 

Irvief. 

1 

08-01-93 

Indef. 

1  1 

08-01-93 

Indef. 

F  ! 

08-01-03 

krdef. 

F  ! 

08-01-03 

indef. 

1 

08-01-83 

Irxlef. 

F 

08-01-03 

Indef. 

F 

07-29-93 

Irxtef. 

! 

F 

08-01-93 

Indef.  ' 

1 

07-27-93 

Indef. 

F 

07-20-93 

Indef. 

1 

07-15-93 

Indef. 

F 

07-01-93 

Indef. 

07-01-93 

Indef. 

07-01-93 

Irxlef. 

F 

07-01-93 

Indef. 

1 

08-01-93 

Indef. 

F 

08-02-93 

Indef. 

1 

07-22-93 

Indef. 

1 

07-01-93 

Indef. 

08-01-93 

Indef. 

1 

04-01-93 

indef. 

1 

08-17-93 

Indef. 

1 

07-08-93 

Irxlef. 

r 

04-01-93 

12-11-12. 

1 

08-01-93 

1  Indef. 

08-01-83 

Indef. 

• 

08-01-93 

Irtdef. 

1 

08-01-93 

Indef. 

r 

07-28-93 

Irtdef. 

F 

08-01-93 

18-31-93 

F 

08-01-93 

1  Indef. 

1 

07-28-93 

Indef. 

' 

08-01-93 

Indef. 

F/l 

07-23-93 

Indef. 

1 

08-01-93 

01-01-99. 

1 

08-03-93 

Indef. 

1 

08-01-93 

1  Irtdef. 

I 
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Docket  No.  U  Traneporter/Seiler 


ST93-6147  .. 

ST93-6148  .. 

ST93-6149  .. 

ST83-6150  > 

ST93-6151  > 

ST93-6152  .. 

ST83-6153  .. 

ST93-6154  .. 
ST93-6155  . 

ST93-6156  .. 

ST93-6157  .. 

ST93-5158  .. 

ST93-6159  .. 

ST93-6160  .. 

ST93-5161  .. 

8793-6162  .. 

ST93-5163  .. 

ST93-5164  „ 
ST93-616S  „ 

ST93-6166  . 
ST93-6167  .. 

ST93-5168  .. 

ST93-5169.  „ 

ST93-5170  .. 

ST93-5171  .. 

ST93-6172  .. 

ST93-6173  .. 

ST93-6174  .. 

ST93-5175  .. 

ST93-5176  .. 

ST93-5177  .. 

ST93-6178  .. 

ST93-6179  .. 

ST93-6180  .. 

ST93-8181 

8793-5182  .. 

8793-5183  .. 


Valero  7ran8fnl88ion, 
LP. 

Valero  7ran8fni88ion, 
LP. 

Valero  7ran8ml88lon, 
LP. 

7raneok,  Inc  . . 


8ea  Robin  Pipeline 
Co. 

Nortt)  Penn  Gas  Co  .. 

Valero  7ran8mi88ion, 
LP. 

Enogex  Inc _ 

Nonhem  Natural  Gas 
Co. 

Northern  Natural  Gas 
Ca 

Acadlctf)  Gas  Pipeline 
8vstern. 

Mojave  Pipeline  Co  ... 

El  Paso  Natural  Gas 
Co. 

El  Paso  Natural  Gas 
Ca 

El  Paso  Natural  Gas 
Co. 

Florida  Gas  7rans- 
mission  Co. 

7ennessee  Gas  Pipe- 
IneCo. 

Enogex,  Inc _ 

Enogex,  Inc _ 

Enogex,  Inc . 

7ennessee  Gas  F*ipe- 
IneCo. 

Northwest  F*ipeiirM 
Corp. 

Natural  Gas  P/L  Co. 
Of  America. 

Northwest  F’ipeline 
Corp. 

Natural  Gas  P/L  Co. 
of  America. 

El  Paso  Natural  Gas 
Co. 

□  Paso  Natural  Gas 
Co. 

B  Paso  Natural  Gas 
Ca 

B  Paso  Natural  Gas 
Co. 

B  Paso  Natural  Gas 
Ca 

B  Paso  Natural  Gas 
Ca 

B  Paso  Natural  Gas 
Ca 

B  Paso  Natural  Gas 
Ca 

B  Paso  Natural  Gas 
Co. 

7exas  Gas  7rans* 
mission  Corp. 

7exas  Gas  7rans- 
mission  Corp. 

7exas  Gas  7ran8* 
mission  Corp. 


Recipient 


B  Paso  Natural  Gas 
Ca 

United  Gctt  PipeHne 
Ca 

7ennessee  Gas  Pipe¬ 
line  Co. 

ANR  Pipeline  Co.,  at 

ai. 

GGR  Energy  Co _ 

New  York  8tate  Elec¬ 
tric  &  Gas  Corp. 

El  Paso  Ncdurai  Gas 
Co. 

ANR  P^>eiine  Co _ 

Anadatko  7ra(fing  Co 

Grand  Valley  Gas  Co 

Nat  Gas  PA.  Ca  of 
America,  etal. 

Destsc  Gas  Gervices, 
Inc. 

Enron  Gas  Maiketirig. 
Inc. 

Premier  Gas  Co  ........ 

Grand  Valley  Gas  Co 

Florida  Power  Corp  ... 

Appalachian  Gas 
8ales. 

WiMams  Natural  Gas 

Phillips  Gas  Pipeline 
Ca 

William  Nature  Gas  .. 

Petroleum  8ource  & 
8ystems  Group. 

Development  Associ¬ 
ates,  Ina 

Illinois  Power  Co _ 

Enron  Gas  Marketirtg, 
kx:. 

Nalionai  Gas  Re¬ 
sources,  LP. 

7exa8-Ohio  Gas,  irw  . 

Los  Gatos  7omato 
Products. 

American  Hunter  Ex¬ 
ploration  Ltd. 

Chevron  U.8A  Inc  ... 

Mercado  Gas  8erv- 
ices,  Ina 

Watsonville  Cogen¬ 
eration  Partner. 

8unoor  Inc _ 

Mock  Resources,  IrK 

Pacific  Gas  &  Electric 
Co. 

Cerrtrmii  Corp  ..... _ 

Ytfna  Gas  Corp  ........ 

Fuel  Services  Group, 
Ina 


Eat  max.  AFF. 

daily  Y/A/ 
quanmy“  N^ 


Rats  Date  com-  Projected  ter- 
Sch.  merKed  mination  date 
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ST93-6184  . 

ST93-5185  . 

ST93-6186  . 

ST93-5187  . 
ST93-5188  . 
ST93-5189  . 
ST93-5190  . 

ST93-5191  . 
ST93-6192  . 
ST93-5193  . 
ST93-6194  . 
ST93-5195  . 

ST93-5196  . 

ST93-5197  . 

ST93-6198  . 

ST93-5199  . 

ST93-5200  . 

ST93-6201  . 

ST93-6202  . 

ST9a-5203  . 

ST93-5204  , 

ST93-5205  , 

ST93-5206  . 

ST93-5207  , 

ST93-5208 

879^-5209 

ST93-5210 

ST93-5211 

ST93-5212 

ST93-5213 

ST93-5214 

ST93-5215 

ST93-5218 

ST93-5217 

ST32-6218 

ST93-5219 

ST93-6220 

ST93-5221 

ST93-5222 


T  ransporter/Selier 


Texas  Gas  Trans¬ 
mission  Corp. 

Texas  Gas  Trans¬ 
mission  Corp. 

Texas  Gas  Trans¬ 
mission  Corp. 

Trunkflne  Gas  Co _ 

Tnintdir>e  Gas  Co  ...... 

TnmtdirM  Gas  Co  ...... 

TnjnklirM  Gas  Co _ 

TninkUne  Gas  Co _ 

TruntdirM  Gas  Co . 

Trunkline  Gas  Co . 

Trunkline  Gas  Co . 

Trunkline  Gas  Co _ 


Trunkiirte  Gas  Co 
Tomkiine  Gas  Co 


E  Paso  Matural  Gas 
Co. 

El  Paso  Natural  Gas 
Co. 

E  Paso  Natural  Gas 
Co. 

E  Paso  Natural  Gas 
Co. 

E  Paso  Natural  Gas 
Co. 

E  Paso  Natural  Gas 
Co. 

E  Paso  Natural  Gas 
Co. 

E  Paso  Natural  Gas 
Ca 

E  Paso  Natural  Gas 
Co. 

E  Paso  Natural  Gas 
Co. 

E  Paso  Natural  Gas 
Co. 

E  Paso  Natural  Gas 
Co. 

E  Paso  Natural  Gas 
Co. 

E  Paso  Natural  Gas 
Co. 

E  Paso  Natural  Gas 
Co. 

E  Paso  Natural  Gas 
Co. 

E  Paso  Natural  Gas 
Co. 

E  Paso  Natural  Gas 
Co. 

E  Paso  Natural  Gas 
Co. 

E  Paso  Natural  Gas 
Co. 

Monterey  Pipeline  Co 

Columbia  Gulf  Trans¬ 
mission  Co. 

Columbia  Gulf  Trans¬ 
mission  Co. 

Columbia  Gulf  Trans- 
mission  Co. 

Columbia  GuH  Trans¬ 
mission  Co. 


Recipient  Date  filed 


O  &  R  Energy,  Inc  .....  06- 

Union  Oil  Co.  of  Cali-  06- 

fomia. 

Energy  Transportation  08- 

Mgmt.,  Inc. 

MG  Ventures . .  06- 

GGR  Energy  . 06- 

Castex  Energy,  Inc  ...  06- 

Hadson  Gas  Sys-  06- 

tsms,  Inc. 

Exxon  Co..  U.SJK _  06- 

Transco  Liquids  Co  ...  06- 

MG  Natural  Gas  Corp  06- 

UGI  Utilities.  Inc _  06- 

Shoats  Creek  Invest-  06- 

ing  Partners. 

Tenaska  Marketir>g  06- 

Ventures. 

Thermic  Refractories.  06- 

Inc. 

NGC  Transportation, 

Inc. 

DY-Dee  SenrIce  of 
Pasadena,  Inc. 

MGC  Transportation, 

Inc. 

NGC  Transportation. 

Inc. 

Entrade  Corp . 

Entrade  Corp . 


Redwood  Resources 
Inc. 

Union  Oil  Co.  of  Caii- 
fomia. 

Domtar  Gypsum.  Inc  . 

Grand  Valley  Gas  Co 

Access  Energy  Corp  . 

Imperial  Irrigation  Dis¬ 
trict 

Broad  Street  Oil  & 

Gas  Co. 

Brooklyn  Interstate 
Nat.  Gas  Corp. 

San  Diego  Gas  & 
Electric  Co. 

Grarxi  Valley  Gas  Co 

Pacific  Gas  &  Electric 
Co. 

Enron  Gas  Marketing. 
Inc. 

Amoco  Energy  Trad¬ 
ing  Corp. 

San  Diego  Gas  & 
Electric  Co. 

TnjnkUne  Gas  Co  ...... 

Philips  Petroleum  Co 

Oirect  Gas  Supply 
Corp. 

Coasts  Gas  Market¬ 
ing  Co. 

Aquiia  Ertergy  Market¬ 
ing  Corp. 


Rate  Datscorrv 
Sch.  menoed 


08/01/93 

08/05/93 

08/01/93 

06A)1/93 

08/01/93 

08/01/93 

08/01/93 

08/01/93 

08/01/93 

08/07/93 

08/01/93 

08/05/93 

08/06/93 


Proieded  ter- 
miriation  date 


08/01/93 

08-31-93. 

08/01/93 

06-31-93. 

08/01/93 

10-31-93. 

08/01/93 

09-30-93. 

08/01/93 

08-31-93. 

08-01-93 

09-30-93. 

08-01-93 

08-31-93. 

08-01-93 

01-31-94. 

08-01-93 

08-31-93. 

06-01-93 

07-31-94. 

06-01-93 

09-31-93. 

08-01-93 

09-30-95. 

06-01-93 

01-31-94. 

08-01-93 

08-31-93. 

08-01-93 

08-31-95. 

08-01-93 

06-31-93. 

06-01-93 

08-31-99 

08-01-93 

09-30-93. 

06-01-93 

07-31-94. 

08-01-93 

08-31-95. 

06-01-91 

08-01-93 

Indef. 

Indef. 

08-01-93 

Indef. 

07-30-93 

Indef. 

07-213-93 

Indef. 
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DocMNo. 

Transporter/Seller 

Recipient 

Data  Med 

Part 

284 

sub¬ 

part 

Est  max. 
daily 

qui^l^ 

AFF. 

Y/A/ 

N~* 

Rats 

Sch. 

Data  com* 
menced 

Projected  ter¬ 
mination  date 

ST93^6223  .. 

Algonquin  Gas  Trans* 
misaion  Co. 

CNG  Producing  Co  ... 

08-20-93 

G-S 

96,000 

N 

1 

07-29-83 

Indef. 

ST93-S224  „ 

Algonquin  Gas  Trans* 
misaion  Co. 

Direct  Gas  Supply 

Corp. 

08-29-83 

G-8 

120,000 

N 

1 

07-30-93 

Indef. 

ST93-S225  .. 

Aigonquin  Gas  Trans¬ 
mission  Co. 

Consolidatad  Edison 

Co  of  New  York. 

08-20-93 

B 

2,544 

N 

F 

08-01-83 

Indef. 

ST93-6226  .. 

Algonquin  Gas  Trans* 
mission  Co. 

Providence  Gas  Co ... 

08-20-83 

B 

56,035 

N 

F 

07-24-93 

Indef. 

ST93-5227  .. 

Algonquin  Gas  Trans* 
mission  Co. 

CoioniaGasCo _ 

08-20-93 

B 

11,577 

N 

F 

08-01-83 

Indef. 

ST93-5228  „ 

WWiston  Basin  Inter. 
P/LCa 

Koch  Hydrocarbon  Co 

08-20-83 

G-8 

409,002 

Y 

1 

07-22-83 

04-30-95. 

ST83-6229  .. 

Termessas  Gas  Pips* 
InaCa 

Channel  kKlustries 
GasCa 

08-20-83 

B 

Y 

1 

07-22-83 

Indef. 

ST93-6230  .. 

Sabins  Pipalna  Co  ... 

NGC  Transportation 

Ina 

Texaco  Gas  Market¬ 
ing  Ina 

08-20-83 

G-S 

N 

F 

07-31-93 

Indef. 

ST93-5231  .. 

Sabine  PipeHns  Co  ... 

08-20-83 

G-8 

25,000 

A 

F 

07-81-83 

Indef. 

ST93-6232  .. 

Superior  Offshore' 
PipeHns  Co. 

Union  OH  Co  of  Can* 
fomia 

08-20-93 

G-8 

N 

1 

08-01-93 

Indef. 

ST93-5233  .. 

Natural  Gcw  P/L  Co  of 
America. 

Catsx  Energy  Inc  ...... 

08-20-83 

G-S 

11,401 

N 

F 

08*01-83 

08-31-93. 

ST93-5234  .. 

Tianswestem  Pipeline 
Co. 

Enron  Gas  Marketing, 
hra 

08-20-93 

G-S 

5,000 

A 

F 

08-01-93 

08-31-93. 

ST93-5235  .. 

Transwestsm  Pipeline 
Co. 

Richardson  Products 
Ca 

08-20-83 

G-S 

N 

F 

08-01-83 

08-31-93. 

ST93-5236  . 

Transwestsm  Pipelirte 
Co. 

Richardson  Products 
Co. 

08-20-83 

G-S 

5,000 

N 

F 

08-01-93 

08-31-83. 

ST93-6237  .. 

Transwestsm  Pipeline 
Co. 

Richardson  Products 
Co. 

08-20-93 

G-S 

5,000 

N 

F 

08-01-93 

08-31-93.' 

ST93-5238  .. 

Transwestsm  Pipeline 
Co. 

Richardson  Products 
Co. 

08-20-83 

G-S 

5,000 

N 

F 

08-01-93 

08-31-83. 

8793^5239  .. 

Transwestsm  Pipeline 
Co. 

Richardson  Products 
Co. 

08-20-83 

G-S 

5,000 

N 

F 

08-01-93 

08-31-93. 

ST93-6240  .. 

Transwestsm  Pipeline 
Co. 

Richardson  Products 
Co. 

08-20-83 

G-S 

5,000 

N 

F 

08-01-93' 

08-31-83. 

ST93-5241  .. 

Transwestsm  Pipeline 
Co. 

Kchardson  Products 
Co. 

08-20-93 

G-S 

5,000 

N 

F 

08-01-93 

08-31-83. 

ST93-5242  „ 

Transwestsm  Pipeline 
Co. 

Richardson  Products 
Co. 

08-20-83 

G-S 

5,000 

N 

F 

08-01-93 

08-31-83. 

ST93-6243  .. 

Transwestsm  Pipeline 
Co. 

Richardson  Products 
Co. 

08-20-83 

G-S 

5,000 

N 

F 

08-01-83 

08-31-83, 

ST93-5244  .. 

Transwestsm  Pipeline 
Co. 

Continental  Natural 
Gas,  Ina 

08-20-93 

G-S 

5,000 

N 

F 

07-22-83 

07-31-83. 

ST93-5245  .. 

Transwestsm  Pipeline 
Co. 

Richardson  Products 
Co. 

08-20-93 

G-S 

N 

F 

08-01-93 

08-31-93. 

ST93-5246  .. 

Transwestsm  Rpeiine 
Co. 

Richardson  Products 
Co. 

08-20-83 

G-S 

5,000 

N 

F 

08-01-93 

08-31-83. 

ST93-6247  .. 

Transwestsm  Pipeline 
Co. 

Enron  Gas  Marketing, 
Ina 

08-20-83 

G-S 

10,000 

m 

■ 

08-01-93 

08*31-93. 

ST93-6248  .. 

Transwestsm  Pipeline 
Co. 

Ervon  Gas  Marketir>g, 
Ina 

08-20-93 

G-S 

10,000 

■ 

■ 

08-01-83 

08-31-83. 

ST93-5249  .. 

Transwestsm  Pipeline 
Ca 

Enron  Gas  Marketir)g, 
Ina 

08-20-93 

G-S 

5,000 

m 

■ 

08-01-83 

08-31-83. 

ST93-S250  » 

Transwestsm  Pipeline 
Co. 

Enron  Gas  Marketing, 
Ina 

08-20-93 

G-S 

2,500 

■ 

■ 

08-01-93 

08-31-93. 

ST93-6251  .. 

Transwestsm  Pipelirte 
Co. 

Enron  Gas  Marketing, 
ina 

08-20-93 

G-S 

5,000 

■ 

■ 

08-01-93 

08-31-93. 

ST9a-5252  „ 

Transwestsm  Pipeline 
Co. 

Richardson  Products 
Co. 

08-20-93 

G-S 

10,000 

N 

F 

08-01-83 

08-31-83. 

ST93-52S3  .. 

Trarwwestsm  Pipeline 
Co. 

Richardson  Products 
Co. 

08-20-83 

G-S 

10,000 

N 

F 

08-01-83 

08-31-83. 

ST93-6254  .. 

Transwestsm  Pipeline 
Co. 

Enron  Gas  Marketing, 
Ina 

08-20-83 

G-S 

10,000 

A 

F 

08-01-93 

08-31-83. 

ST93-6255  „ 

Trarttwestem  Pipeline 
Ca 

NGC  Transportation, 
Ina 

08-20-83 

G-S 

5,000 

N 

F 

M-01-93 

08-31-93. 

ST93-6256  „ 

Transwestsm  Pipeline 
Co. 

NGC  Transportation, 
ina 

08-20-93 

G-S 

N 

F 

08-01-93 

08-31-93. 

ST93-5257  .. 

Tranewestem  Pipeline 
Co. 

NGC  Transportation, 
ina 

08-20-83 

m 

N 

F 

08-01-93 

08-31-83. 
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Transporter/SeKer 
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Data  Ned 

Part 
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sub¬ 
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Data  com- 
mancad 

Prolactad  tar- 
miruitlon  data 

ST93-5258  .. 

Transwestam  Pipeline 
Co. 

Texaco  Gas  Marfcet- 
Irtg,  irw. 

08-20-93 

G-S 

2,500 

N 

F 

00-01-03 

06-31793. 

ST93-5259  .. 

Transwestem  Pipeline 
Co. 

Transwestem  Pipeline 
Co. 

Termegcuco  Corp  . 

08-20-93 

G-S 

2,500 

N 

F 

08-01-93 

08-31-93. 

ST93-5260  .. 

Enron  Gas  Marketing, 
IrK. 

08-20-93 

G-S 

5,000 

■ 

F 

08-01-93 

00-31-93. 

ST93-5261  .. 

Transwestem  Pipeline 
Co. 

Erwon  Gas  Marketing, 
Irw. 

08-20-93 

G-S 

ll 

F 

08-01-93 

08-31-93. 

ST93-5262  .. 

Trcmswestem  Pipeline 
Co. 

Enron  Gas  Marketir>g, 
IrK. 

08-^93 

G-S 

5,000 

m 

F 

08-01-93 

08-31-93. 

ST9a-5263  .. 

Transwestem  Pipeline 
Co. 

Enron  Gas  Marketir>g, 
IrK. 

00-20-93 

G-S 

5,000 

■ 

F 

08-01-93 

08-31-93. 

ST93-5264  .. 

Trarrswestem  Rpeiine 
Co. 

NGC  Transportation, 
Inc. 

00-20-93 

G-S 

3,647 

N 

F 

08-01-93 

00-31-93. 

ST93-5265  .. 

Transwestem  Rpeiirre 
Co. 

NGC  Transportation, 
IrK. 

00-20-93 

G-S 

3,647 

N 

F 

08-01-93 

08-31-93. 

ST93-5266  .. 

Trarwwestem  Rpeiine 
Co. 

NGC  Traruportation, 
IrK. 

08-20-93 

G-S 

5,000 

N 

F 

08-01-93 

00-31-93. 

ST93-5267  .. 

Transwestem  Pipeline 
Co. 

Enron  Gas  Marketing, 
Inc. 

00-20-93 

G-S 

16,500 

A 

F 

00-05-93 

08-31-93. 

ST93-5268  .. 

Transwestem  Rpeiir>e 
Co. 

Aquila  Energy  Market¬ 
ing  Corp. 

00-20-93 

G-S 

10,400 

N 

F 

08-08-93 

08-31-93. 

ST93-5269  .. 

Transwestem  Pipeline 
Co. 

Anthem  Energy  Co., 
L.P. 

00-20-93 

G-S 

14,600 

N 

F 

00-07-93 

00-31-93. 

ST93-5270  .. 

Transwestem  Rpeiine 
Co. 

Transwestem  Rpeiine 
Co. 

Vintage  Gas,  Inc  . 

08-20-93 

G-S 

8,882 

N 

F 

00-01-93 

00-31-93. 

ST93-5271  .. 

Continental  Natural 
Gas,  Inc. 

00-20-93 

G-S 

10,500 

N 

F 

08-01-93 

00-31-93. 

ST93-5272  .. 

Transwestem  Rpeiine 
Co. 

Transwestem  Rpeiine 
Co. 

Tristar  Gas  Co  . 

08-20-93 

G-S 

20,000 

N 

F 

08-01-93 

08-31-93. 

ST93-5273  .. 

NGC  Transportation. 
IrK. 

08-20-93 

G-S 

5,000 

N 

F 

08-01-93 

08-31-93. 

ST93-5274  .. 

Transwestem  Rpeiine 
Co. 

NGC  Transportation, 
IrK. 

08-20-93 

G-S 

5,000 

N 

F 

00-01-93 

00-31-93. 

ST93-5275  .. 

Transwestem  Rpeiine 
Co. 

NGC  Transportation, 
IrK. 

08-20-93 

G-S 

5,000 

N 

F 

08-01-93 

08-31-93. 

ST93-5276  .. 

Transwestem  Rpeiine 
Co. 

NGC  Transportation, 
Inc. 

08-20-93 

G-S 

5,000 

N 

F 

08-01-93 

00-31-93. 

ST93-5277  .. 

Transwestem  Rpeiine 
Co. 

NGC  Transportation, 
IrK. 

08-20-93 

G-S 

5,000 

N 

F 

08-01-93 

08-31-93: 

ST93-5278  .. 

Transwestem  Pipelirte 
Co. 

NGC  Transportation, 
Inc. 

08-20-93 

G-S 

5,000 

N 

F 

00-01-93 

08-31-93. 

ST93-5279  .. 

T  ranswestem  Rpeiine 
Co. 

NGC  Transportation, 
IrK. 

08-20-93 

G-S 

5,000 

N 

F 

08-01-93 

08-31-93. 

ST93-5280  .. 

Transwestem  Rpeiine 
Co. 

Transok  Gas  Trans¬ 
mission  Co. 

U.S.A.  Production  Co 

00-20-93 

G-S 

12,067 

N 

F 

08-01-93 

08-31-93. 

ST93-5281  .. 

ANR  Pipeline  Co.,  et 
ai. 

08-20-93 

C 

50,000 

N 

1 

07-24-93 

Indef. 

ST93-5282  .. 

Delhi  Gas  Pipeline 
Corp. 

Natural  Gas  Rpeiine 
Co.  of  America. 

08-23-93 

C 

375,000 

N 

1 

07-23-93 

Indef. 

ST93-5283  .. 

Delhi  Gas  Pipeline 
Corp. 

United  Gas  Rpeiine 
Co. 

08-23-93 

C 

250,000 

N 

1 

07-23-93 

Indef. 

ST93-5284  .. 

K  N  Energy,  Inc . 

U.S.  Gas  Transpor¬ 
tation,  IrK. 

08-23-93 

G-S 

20,000 

N 

1 

08-00-93 

Indef. 

ST93-5285  .. 

Arkia  Energy  Re¬ 
sources  Co. 

Excel  Gas  Marketing, 
Inc. 

08-23-93 

G-S 

N 

1 

07-01-93 

Irrdef. 

ST93-5286  .. 

Southern  Natural  Gas 
Co. 

Columbia  Gulf  Trans¬ 
mission  Co. 

Highland  Energy  Co  .. 

08-23-93 

G-S 

10,000 

N 

1 

08-01-93 

Indef. 

ST93-5287  .. 

American  Hunter  En- 
ergy. 

00-23-93 

G-S 

50,000 

N 

1 

00-01-93 

indef. 

ST93-5288  .. 

Columbia  Gulf  Trans¬ 
mission  Co. 

Atlas  Gas  Marketing, 
Inc. 

08-23-93 

G-S 

250 

N 

1 

08-01-93 

Indef. 

ST93-5289  .. 

Kem  River  Gas 
Transmission  Co. 

Union  Pacific  Fuels, 
Inc. 

00-23-93 

G-S 

25,000 

N 

1 

08-03-93 

Irrdef. 

ST93-5290  .. 

Kem  River  Gas 
Transmission  Co. 

Union  Pacific  Fuels, 

IlK. 

08-23-93 

G-S 

25,000 

N 

1 

00-03-93 

Indef. 

ST93-5291  .. 

El  Paso  Natural  Gas 
Co. 

County  of  Los  Ange¬ 
les. 

08-23-93 

G-S 

2,274 

N 

F 

00-01-93 

00-31-93. 

ST93-5292  .. 

j  El  Paso  Natural  Gas 

1  Co. 

Broad  Street  Oil  & 

Gas  Co. 

00-23-93 

G-S 

1,200 

N 

F 

00-01-93 

00-30-93. 
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ST83-5293  ..  | 

El  Paso  Natural  Gas 

Co. 

Arco  OH  ft  Gas  Co  ....  f 

08-2^-93 

G-S 

10,000 

N 

F 

08-01-93 

08-31-93. 

ST93-62d4  ..  5 

j 

El  Paso  Natural  Gas 
Co. 

El  Paso  Natural  Gas 
Co. 

Transwestam  Pipelina 
Co. 

8outhwest  Gas  Corp  .  I 

08-23-93 

G-8 

25,750 

N 

F 

08-01-93 

07-31-95 

ST93-5295  ..  | 

Arco  OH  ft  Gas  Co  ....  | 

08-23-93 

G-8 

10,000 

N 

F  1 

08-01-93 

08-30-93 

ST93-8296  „ j 

Tayior  Energy  Corp  ...  j 

1 

08-23-93 

G-S 

7,500 

N 

1 

06-30-93 

Irxlef. 

ST93-5297  .. 

Tratfwwestem  Pipelina 
Co. 

Mountain  Front  Pipe- 
Hne  Co.,  bx;. 

08-2^-93 

G-S 

30,000 

N 

1 

07-01-93 

Indef. 

8193-5296  .. 

Florida  Gas  Trarw- 
mission  Co. 

Coca-Cola  Foods . 

06-23-93 

G-S 

3,531 

N 

1 

08-01-93 

Irtdef. 

ST9»-5299  .. 

Florida  Gas  Trans¬ 
mission  Co. 

Wirmie  PipeUne  Co  ... 

08-23-93 

B 

200,000 

N 

1 

08-01-93 

Irxlef. 

ST93-6300  .. 

Northam  Natural  Gas 
Co. 

NGC  Transportation. 
ITK. 

08-23-93 

G-S 

i 

200,000 

N 

fn 

07-20-93 

Irxlef. 

ST93-5301  _ 

Norttam  Natural  Gas 
Co. 

8outhem  Natural  Gas 
Co. 

08-23-03 

G 

50,000 

N 

F/l 

07-01-93 

Indef. 

879^-5302  .. 

Northam  Natural  Gas 
Co. 

NGC  Transpohation, 
Irw. 

08-23-93 

G-S 

100,000 

N 

F/l 

07-01-93 

Indef. 

8T93-5303  .. 

Northam  Natural  Gas 
Co. 

NGC  Transportation, 
bK. 

08-23-93 

G-S  i 

200,000 

N 

F/l 

06-01-93 

Indef. 

8T93-5304  .. 

Texas  Gas  Trans- ' 
mission  Corp. 

GGR  Ertergy  . . 

08-23-93 

G-S 

50,000 

Y 

1 

08-01-93 

Irxlef. 

8T93-5305  .. 

Texas  Gas  Trarw- 
mlssion  Corp. 

Neste  Trading  (U8A) 
Irx:. 

08-;23-93 

G-S 

100,000 

Y 

1 

08-13-93 

Irxlef. 

8T93-5306  .. 

Texas  Gas  Trans¬ 
mission  Corp. 

Arida  Energy  Market¬ 
ing  Co. 

08-23-93 

G-S 

100,000 

Y 

1 

08-01-93 

Indef. 

8T93-5307  .. 

B  Paso  Natural  Gas 
Co. 

Enron  Gas  Marketing, 
IrK. 

08-24-93 

G-S 

3.600 

N 

F 

08-01-93 

09-30-93 

8T93-5308  .. 

B  Paso  Natural  Gas 
Co. 

B  Paso  Natural  Gas 
Co. 

B  Paso  Natural  Gas 
Co. 

B  Paso  Natural  Gas 
Co. 

B  Paso  Natural  Gas 
Co. 

1  B  Paso  Natural  Gas 
Co. 

B  Paso  Natural  Gas 
Co. 

B  Paso  Natural  Gas 
Co. 

Transwestem  Pipeline 
Co. 

Zacky  Farms  . 

08-24-93 

G-S 

350 

N 

F 

08-01-93 

08-31-93. 

8T93-5309  .. 

Chevron  U.8.A.,  Inc  .. 

08-24-93 

G-S 

10,300 

N 

F 

08-01-93 

10-31-93. 

8T93-5310  .. 

Gallagher  ft  Burk,  Inc 

08-24-93 

G-S 

20,584 

N 

F 

08-01-93 

08-31-93. 

8T93-6311  .. 

Access  Energy  Corp  . 

08-24-93 

G-S 

2,046 

N 

F 

08-01-93 

08-31-93. 

8T93-5312  .. 

Martirvez  Cogen  L.P  .. 

08-24-93 

G-S 

8,255 

N 

F 

08-01-93 

09-30-93 

8T93-5313  .. 

Access  Energy  Corp  . 

08-24-93 

G-S 

31 

N 

F 

08-01-93 

08-31-93. 

8T93-5314  .. 

Access  Energy  Corp  . 

08-24-93 

G-S 

2,542 

N 

F 

08-01-93 

08-31-93. 

8T93-5315  .. 

Access  Energy  Corp  . 

08-24-93 

G-S 

49 

N 

F 

08-01-93 

08-31-93. 

8T93-5316  .. 

New  Mexico  Natural 
Gas.  Irrc. 

08-24-93 

G-S 

500 

N 

1 

07-31-93. 

Indef. 

8T93-5317  .. 

;  Norttiem  Natural  Gas 
i  Co. 

Peoples  Natural  Gas 
Co. 

08-24-93 

G-S 

176,341 

N 

F/l 

06-01-93 

Irxlef. 

8T93-5318  .. 

Northern  Natural  Gas 
Co. 

Oxy  U8A,  Irw  . 

08-24-93 

G-S 

42,466 

N 

F/l 

J  06-01-93 

Irxlef. 

8T93-5319  .. 

Tennessee  Gas  Pipe¬ 
line  Co. 

Natkxral  Fuel  Gas 
Distribution  Corp. 

08-24-93 

G-S 

172,288 

N 

F 

08-01-93 

Indef. 

8T93-6320  .. 

Northern  IHIrxxs  Gas  . 

Broad  8treet  Oil  ft 

Gas  Co. 

06-24-93 

C 

100,000 

N 

1 

08-04-93 

07-31-94. 

8T93-5321  .. 

Northern  Illinois  Gas  . 

Natural  Gas  Clearing¬ 
house. 

0&-24-93 

C 

100,000 

N 

i' 

07-28-93 

07-31-94. 

8T93-5322  .. 

1  Valero  Transmission, 

^  LP. 

Texas  Eastern  Trans¬ 
mission  Corp. 

08-25-93 

C 

10,000 

N 

1 

I  08-11-93 

Indef. 

8T93-5323  .. 

Arfcia  Energy  Re¬ 
sources  Co. 

Mountain  Iron  ft  Gup- 
ply  Co. 

08-25-93 

G-S 

1,000 

N 

1 

08-19-93 

Irxlef. 

8T93-5324  .. 

Tennessee  Gas  Pipe¬ 
line  Co. 

Prior  Intrastate  Corp .. 

08-25-93 

G-S 

90,000 

N 

06-01-93 

Indef. 

8T93-5325  .. 

Tennessee  Gas  Pipe- 
Krte  Co. 

Yuma  Gas  Corp  . 

08-25-93 

G-S 

125,000 

N 

1 

07-26-93 

Irxlef. 

8T93-S326  .. 

Tertnessee  Gas  Pipe¬ 
line  Co. 

Transco  Liquids  Co  ... 

j  08-25-93 

G-S 

132,495 

N 

1 

08-01-93 

Irxlef. 

8T93-5327  .. 

B  Paso  Natural  Gas 

1  Co. 

Kekx)  Division  of 

Merck  ft  Co.,  Inc. 

1  08-26-93 

G-S 

36 

N 

F 

[ 

08-01-93 

08-31-93. 

0 


I 


54574  Federal  Register  /  Vol.  58,  No.  203  /  Friday,  October  22,  1993  /  Notices 


Docket  No. 

Transporter/Seller 

Recipient 

Date  filed 

- 

Part 

284 

sub¬ 

part 

Est.  max. 
dctily 

quantity** 

AFF. 

Y/A/ 

N*** 

Rate 

Sch. 

• 

Date  com-  | 
menced 

_ 

Projected  ter-  i 

miruition  date 

ST93-6328  .. 

El  Paso  Natural  Gas 
Co. 

Lockheed  AdvarKed 
Development  Co.' 

08-26-93 

G-S 

248 

N 

F 

09-01-93 

i 

09-31-93. 

ST93-5329  .. 

El  Paso  Natural  Gas 
Co. 

Dugan  Production 

Corp. 

08-26-93 

G-S 

103 

N 

1 

07-30-93 

Irxlef. 

ST93-5330  .. 

El  Paso  Natural  Gas 
Co. 

El  Paso  Natural  Gas 
Co. 

El  Paso  Natural  Gas 
Co. 

El  Paso  Natural  Gas 
Co. 

El  Paso  Natural  Gas 
Co. 

El  Paso  Natural  Gtis 
Co. 

El  Paso  Natural  Gas 
Co. 

Access  Energy  Corp  . 

08-26-93 

G-S 

25 

N 

F 

09-01-93 

08-31-93. 

ST93-5331  .. 

Access  Energy  Corp  . 

08-26-93 

G-S 

1 

N 

F 

09-01-93 

09-31-93. 

ST93-5332  .. 

Access  Energy  Corp  . 

08-26-93 

G-S 

38 

N 

F 

08-01-93 

08-31-93. 

ST93-5333  .. 

Access  Energy  Corp  . 

08-2&-83 

G-S 

125 

N 

F 

08-01-93 

08-31-93. 

ST93-5334  .. 

Access  Energy  Corp  . 

08-26-93 

G-S 

10 

N 

F 

08-01-93 

09-31-93. 

ST93-5335  .. 

Access  Energy  Corp  . 

08-26-93 

G-S 

1 

10  1 

N 

F 

08-01-93 

08-31-93. 

ST93-5336  .. 

Access  Energy  Corp  . 

08k26-93 

G-S 

10 

N 

F 

09-01-93 

07-31-94. 

ST93-5337  .. 

Great  Lakes  Gas 
Trans.,  L.P. 

AIG  Trading  Corp . 

08-26-93 

G-S 

50,000 

N 

F 

08-10^ 

10-31-93. 

ST93-5330  .. 

Great  Lakes  Gas 
Trans.,  LP. 

AIG  Trading  Corp . 

08-26-93 

G-S 

25,000 

N 

F 

07-29-93 

10-31-93. 

ST93-5339  .. 

Great  Lakes  Gas 
Trans.,  L.P. 

GAZ  Metropolitan  & 
Co.,  LP. 

08-26-93 

G-S 

100,000 

N 

F 

09-03-93 

09-30-93. 

ST93-5340  .. 

Natural  Gas  P/L  Co. 
oH  Anrterlca. 

Tide  West  Trading  & 
Transport  Co. 

08-26^93 

G-S 

50,000 

N 

08-07-93 

Indef. 

ST93-5341  .. 

Natural  Gas  P/L  Co. 
of  Anrterlca. 

Eastex  Hydrocartxxis, 
Inc. 

,  08-26-93 

G-S 

11,300 

N 

08-01-93 

08-31-93. 

ST93-5342  .. 

Panhandle  Eastern 

Pipe  Urw  Co. 

CityotSunray  . 

08-26-93 

G-S 

100 

N 

1 

07-27-93 

07-31-98. 

ST93-5343  .. 

Northwest  Pipeline 
Corp. 

Development  Associ¬ 
ates,  Inc. 

03-26-93 

G-S 

40,000 

N 

F 

07-01-93 

Indef. 

ST93-5344  .. 

United  Gas  Pipe  Line 
Co. 

Okaloosa  County  Gas 
Dist. 

08-26-93 

G-S 

10,000 

N 

09-13-93 

12-11-93. 

ST93-5345  .. 

United  Gas  Pipe  Line 
Co. 

Phillips  Petroleum  Co 

08-26-93 

G-S 

20,000 

N 

1 

08-16-93 

12-14-93. 

519:^5346  .. 

United  Gas  Pipe  Line 
Co. 

Delhi  Gas  Pipeline 
Corp. 

08-26-93 

G-S 

104,800 

N 

08-10-93 

12-08-93. 

.  ST93-5347  .. 

United  Gas  Pipe  Line 
Co. 

Olympic  Pipeline  Co .. 

08-26-93 

G-S 

1,700 

N 

F 

08-16-93 

12-14-93. 

ST93-5348  .. 

United  Gas  Pipe  Line 
Co. 

Anadarko  Trading  Co 

08-26-93 

G-S 

20,000 

N 

' 

08-13-93 

12-11-93. 

ST9^-5349  .. 

United  Gas  Pipe  Line 
Co. 

Seagull  Marketing 
Services,  Inc. 

0&-26-93 

G-S 

524,000 

N 

08-16-93 

12-14-93. 

ST93-5350  .. 

United  Gas  Pipe  Line 
Co. 

Excel  Gas  Marketing, 
Inc. 

08-26-93 

G-S 

102,704 

N 

1 

08-13-93 

12-11-93. 

ST93-5351  .. 

Tennessee  Gas  Pipe¬ 
line  Co. 

interstate  Gas  Mar¬ 
keting,  IrK. 

08-26-93 

G-S 

11,060 

N 

1 

07-28-93 

Indef. 

ST93-5352  .. 

Tenrtessee  Gas  Pipe¬ 
line  Co. 

Enron  Gas  Marketing, 
Inc. 

08-26-93 

G-S 

703,297 

N 

1 

07-27-93 

Indef. 

ST93-5353  .. 

Tenrtessee  Gas  Pipe¬ 
line  Co. 

City  of  Admasville  . 

08-26-93 

1,050 

N 

1 

07-27-93 

Indef. 

ST93-5354  .. 

Tennessee  Gas  Rpe- 
line  Co. 

O&R  Energy  Inc . 

09-26-93 

G-S 

300,000 

N 

08-05-93 

Indef. 

ST93-6355  .. 

Arkansas  Oklahorrta 
Gas  Corp. 

Ozark  Gas  Treuis. 
System,  et  al. 

08-26-93 

500 

N 

1 

06-01-93 

1  Indef. 

1 

ST93-5356  .. 

Arkansas  Oklahoma 
Gas  Corp. 

Ozark  Gas  Trans. 
System,  et  al. 

08-26-93 

G- 

HT 

4,000 

N 

05-01-93 

Indef. 

ST93-5357  .. 

Arkansas  Oklahoma 
Gas  Corp. 

Ozark  Gas  Trans. 
System,  et  al. 

09-26-93 

G- 

HT 

3,520 

' 

N 

1 

i  07-01-93 

Indef. 

i 

ST93-6358  .. 

kNR  Pipeline  Co . 

EH  Exploration,  Inc  .... 

08-27-93 

G-S 

50,000 

N 

1 

!  08-01-93 

Irxlef. 

ST93-5359  .. 

ANR  Pipeline  Co . 

Meridian  Oil  Trading, 
Inc. 

Jackson  Pipeline  Co  . 

09-27-93 

G-S 

100,000 

N 

F 

08-01-93 

10-31-93. 

ST93-5360  .. 

ANR  Pipeline  Co . 

08-27-93 

B 

1  20,000 

N 

1  1 

i  08-01-93 

indef. 

ST93-5361  .. 

ANR  Pipeline  Co . 

OXY  USA  Inc  . 

08-27-93 

G-S 

20,000 

N 

F 

08-01-93 

10-31-93. 

ST93-5362  .. 

ANR  Pi^ir>e  Co . 

Rochester  Gas  and 
Electric  Corp. 

08-27-93 

G-S 

150,000 

A 

1 

08-01-93 

Irtdef. 

1 

ST93-5363  .. 

Tnjnklir>e  Gas  Co . 

Tylex,  Inc . 

08-27-93 

G-S 

100 

N 

1 

08-11-93 

Indef. 

ST93-5364  .. 

Texas  Eastern  Trarts- 

National  Fuel  Gas 

09-27-93 

G-S 

20,000 

N 

i  i 

08-01-93 

10-31-99 

mission  Corp. 

Dist.  Corp. 

1 

1 
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ST93-6365  .. 

Texas  Eastern  Trans¬ 
mission  Corp. 

National  Fuel  Gas 

Dist  Corp. 

09-27-93 

G-S 

52,652 

N 

1 

08-01-93 

10-31-99. 

ST93-5366  .. 

Texas  Eastern  Trans¬ 
mission  Corp. 

Bristol  &  Warren  Gas 
Co. 

06-27-93 

G-S 

161 

N 

08-01-93 

10-31-12. 

ST93-5367  „ 

Texas  Eastern  Trans¬ 
mission  Corp. 

Bizabelhtown  Gas  Co 

08-27-93 

G-S 

2,829 

N 

' 

08-01-93 

10-31-99. 

ST93-6368  .. 

Texas  Eastern  Trans¬ 
mission  Corp. 

Providence  Gas  Co  ... 

08-27-93 

G-S 

764 

N 

08-01-93 

10-31-12. 

ST93-6369  .. 

Texas  Eastern  Trarts- 
mission  Corp. 

MkkJleborough  Gas  & 
Electric  D^ 

08-27-93 

G-S 

35 

N 

1 

08-01-93 

10-31-12. 

ST93-6370  .. 

Truntdine  Gas  Co . 

AIG  Trading  Corp _ 

08-27-93 

G-S 

150,000 

N 

1 

08-11-93 

tndef. 

ST93-6371  „ 

Tenrtessee  Gas  Pipe- 
Ine  Co. 

Nashville  Gas  Co . 

08-27-93 

B 

26,000 

N 

1 

07-30-93 

Indef. 

ST93-6372  .. 

Tennessee  Gas  Pipe- 
Ine  Co. 

O&R  Energy,  Irx: . 

08-27-93 

G-S 

10,000 

N 

F 

08-38-93 

09-01-93. 

ST93-5373  > 

Tennessee  Gas  Rpe- 
Ine  Co. 

Texas-Ohio  Gas,  Inc  . 

08-27-93 

G-S 

75,000 

N 

1 

08-02-93 

11-13-93. 

ST93-5374  . 

Tennessee  Gas  Pipe¬ 
line  Co. 

Woodward  Marketing. 
Inc. 

08-27-93 

G-S 

200,000 

N 

1 

07-29-93 

Irxief. 

ST93-6375  .. 

WUiiston  Basin  Inter. 
P/LCo. 

Natural  Gas  Process¬ 
ing  Co. 

08-27-93 

G-S 

20,495 

N 

1 

07-30-93 

07-19-95. 

ST93-6376  .. 

Williston  Basin  Inter. 
P/LCo. 

Intererwgy  Corp . 

08-27-93 

G-S 

■  105,550 

A 

1 

08-09-93 

05-31-95. 

ST93-5377  .. 

Trunklirte  Gas  Co . 

Eastex  Hydrocarbons, 
Inc. 

Artda  Energy  Re¬ 
sources,  et  al. 

08-27-93 

G-S 

50,000 

N 

1 

08-18-93 

Indef. 

ST93-6378  ^ 

Lone  Star  Gas  Co . 

08-27-93 

C 

ICW.OOO 

N 

1 

08-07-93 

Irxief. 

ST93-5379 

El  Paso  Natural  Gas 
Co. 

Southern  Califorr^ 
Edison  Co. 

08-27-93 

G-S 

100,000 

N 

F 

08-02-93 

08-06-93. 

ST93-5380  .. 

B  Paso  Natural  Gas 
Co. 

Sunrise  Energy  Serv¬ 
ices,  Irx:. 

08-27-93 

G-S 

9,015 

N 

F 

08-02-93 

08-31-93. 

ST93-6381  .. 

B  Paso  Natural  Gas 

Co 

Access  Energy  Corp  . 

08-27-93 

G-S 

14,788 

N 

F 

08-01^ 

08-31-93. 

ST93-6382  .. 

B  Paso  Natural  Gas 
Co 

Anadarko  Trading  Co 

08-27-93 

G-S 

4,504 

N 

F 

08-01-93 

08-31-93. 

ST93-6383  .. 

B  Paso  Natural  Gas 
Co. 

Southern  CalifbrrXa 

Gas  Co. 

08-27-93 

G-S 

941 

N 

F 

08-02-93 

08-31-93 

ST93-6384  „ 

B  Paso  Natural  Gas 
Co. 

Sunrise  Energy  Serv¬ 
ices,  Inc. 

08-27-93 

G-S 

5718 

N 

F 

08-02-93 

08-31-93. 

ST93-5385  „ 

B  Paso  Natural  Gas 
Co. 

Broad  Street  Oil  & 

Gas  Co. 

08-27-93 

G-S 

13,882 

N 

F 

08-01-93 

08-31-93. 

ST93-6386  .. 

Natural  Gas  P/L  Co. 

Olympic  Fuels  Co  . 

08-27-;;93 

G-S 

13,800 

N 

F 

08-01-93 

08-31-93. 

ST93-6387  .. 

Gas  Co.  of  New  Mex¬ 
ico. 

El  Paso  Natural  Gas 
Co. 

08-27-93 

G- 

HT 

20,000 

N 

1 

08-28-93 

Irxief. 

ST93-6388  .. 

Kentucky  West  Vir¬ 
ginia  Gas  Co. 

Kentucky  Hydro¬ 
carbon. 

08-30-93 

G-S 

20,000 

N 

1 

07-01-93 

Indef. 

ST93-6388 

ANR  Pipeline  Co . 

Trinity  Pipeline,  Inc  ... 

08-30-93 

G-S 

20,000 

N 

F 

06-01-93 

10-31-93. 

ST93-5390  .. 

Delhi  Gas  Pipeline 
Corp. 

ANR  Pipelirw  Co.,  et 
al. 

08-30-93 

C 

10,000 

N 

1 

07-29-93 

Indef. 

ST93-5391  .. 

ANR  Pipeline  Co . 

A!G  Trading  Corp . 

08-30-93 

G-S 

100,000 

N 

F 

08-01-93 

10-31-93. 

ST93-5392  .. 

ANR  Pipeline  Co . 

O&R  Energy,  Irx: . 

08-38-93 

G-S 

50,000 

N 

F 

08-04-93 

10-31-93. 

ST93-6393  .. 

Tennessee  Gas  Pipe- 
IneCo. 

Kerr-McGee  Corp . 

08-38-93 

G-S 

450,000 

N 

1 

08-01-93 

Irxief. 

ST9a-5394  .. 

Terv>essee  Gas  Pipe- 
IneCo. 

Ocean  State  Power ... 

08-30-93 

G-S 

110,000 

N 

1 

08-08-93 

Indef. 

ST9a-6395  .. 

Tertnessee  Gas  Pipe¬ 
line  Co. 

Distrigas  of  Massa¬ 
chusetts  Corp. 

08-38-93 

B 

110,000 

N 

1 

07-31-93 

Irxief. 

ST93-5396  .. 

Tennessee  Gas  Pipe- 
ineCo. 

Direct  Gas.Supply 
Corp. 

08-30-93 

G-S 

91,500 

N 

1 

08-05-93 

Indef. 

ST93-5397  .. 

Tennessee  Gas  Pipe- 
Ine  Co. 

Perwtsyivania  arxi 
Soutttem  Gas  Co. 

08-30-93 

G-S 

1,500 

N 

F 

08-01-93 

Indef. 

ST93-5398  .. 

Termessee  Gas  Pipe¬ 
line  Co. 

MG  Natural  Gas  Corp 

08-38-93 

G-S 

160,000 

N 

1 

08-01-93 

indef. 

ST9a-5399  .. 

Tennessee  Gas  Pipe- 
•neCo. 

East  Ohio  Co  . 

08-30-93 

B 

10,000 

N 

1 

08-07-93 

Irxief. 

ST9a-6400 

Tennessee  Gas  Pipe- 
IneCo. 

Equitable  Resources 
Marketing  Co. 

08-30-93 

G-S 

307,500 

N 

08-05-93 

Indef. 

ST93-6401  .. 

Westar  Trartsmission 
Co. 

Natural  Gas  PA.  Co. 
of  America. 

08-30-93 

C 

50,000 

N 

' 

06-23-93 

Irxief. 

-  .  •  i".. ■  V  , 
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819^-5402  .. 

Westar  Transmission 

Northern  Natural  Gas 

Co. 

Co. 

ST93-5403  .. 

Transamerican  Na{u- 

Florida  Gas  Trans- 

ral  Gas  Corp. 

mission  Co. 

ST93-5404  .. 

Transamerican  Natu- 

Trunkline  Gas  Co . 

ral  Gas  Corp. 

ST93-5405  .. 

Traraamerican  Natu¬ 
ral  Gas  Corp. 

Tnjnkline  Gas  Co . 

ST93-5406  .. 

Trarrsamerican  Natu- 

Trarwoontinental  Gas 

ral  Gas  Corp. 

P/L  Corp. 

ST93-5407  .. 

Transamerican  Natu- 

Florida  Gas  Trans- 

ral  Gas  Corp. 

mission  Co. 

ST93-5408  .. 

Transamerican  Natu- 

Florida  Gas  Trems- 

ral  Gas  Corp. 

mission  Co. 

ST93-5409  .. 

Transamerican  Natu¬ 
ral  Gas  Corp. 

Tomkiine  Gas  Co . 

ST93-5410  .. 

Transamerican  Natu¬ 
ral  Gas  Corp. 

Tmrtkiine  Gas  Co . 

ST93-5411  .. 

Transamerican  Natu- 

Trunklirw  Gas  Co . 

ral  Gas  Corp. 

ST93-5412  .. 

Transamerican  Natu- 

Trunklirte  Gas  Co . 

ral  Gas  Corp. 

, 

ST93-5413  .. 

Transamerican  Natu¬ 
ral  Gas  Corp. 

Trunkline  Gas  Co . 

ST93-5414  .. 

Transamerican  Natu- 

Transcontinental  Gas 

ral  Gas  Corp. 

P/L  Corp. 

ST93-6415  .. 

Transamerican  Natu- 

Transcontinental  Gas 

ral  Gas  Corp. 

P/L  Corp. 

ST93-5416  .. 

Transamerican  Natu- 

Transcontinental  Gas 

ral  Gas  Corp. 

P/L  Corp. 

ST93-5417  .. 

Transamerican  Natu- 

Transcontinental  Gas 

ral  Gas  Corp. 

P/L  Corp. 

ST93-5418  .. 

TransaiT>er1can  Natu- 

Trar^soontirtental  Gas 

ral  Gas  Corp. 

P/L  Corp. 

ST93-5419  .. 

Transamerican  Natu- 

Transcontinental  Gas 

ral  Gas  Corp. 

P/L  Corp. 

ST93-5420  .. 

Transamerican  Natu- 

Texas  Eastern  Trans- 

ral  Gas  Corp. 

mission  Corp. 

ST93-5421  .. 

Transamerican  Natu- 

Texas  Eastern  Trans- 

ral  Gas  Corp. 

mission  Corp. 

ST93-5422  .. 

Transamerican  Natu- 

Texas  Eastern  Trans- 

ral  Gas  Corp. 

mission  Corp. 

ST93-5423  .. 

Trar^samerican  Natu- 

Tenrressee  Gcis  Pipe- 

ral  Gas  Corp. 

line  Co.,  et  ai. 

ST93-5424  .. 

Transamerican  Natu- 

United  Gas  Pipe  Line  . 

ral  Gas  Corp. 

Co. 

ST93-5425  .. 

Transamerican  Natu- 

United  Gas  Pipe  Line 

ral  Gas  Corp. 

Co. 

ST93-5426  .. 

Transamerican  Natu- 

United  Gas  Pipe  Line 

ral  Gas  Corp. 

Co. 

ST93-5427  .. 

Transamerican  Natu- 

United  Gas  Pipe  Line 

ral  Gas  Corp. 

Co. 

ST93-5428  .. 

Transamerican  Natu- 

United  Gas  Pipe  Line 

ral  Gas  Corp. 

Co. 

ST93-5429  .. 

Transamerican  Natu- 

Urtited  Gas  Pipe  Line 

ral  Gas  Corp. 

Co. 

ST93-5430  .. 

Transamerican  Natu- 

United  Gas  Pipe  Line 

ral  Gas  Corp. 

Co. 

ST93-5431  .. 

Transamerican  Natu- 

Natural  Gas  P/L  Co. 

ral  Gas  Corp. 

of  America. 

ST93-5432  .. 

Transamerican  Natu- 

Natural  Gas  P/L  Co. 

ral  Gas  Corp. 

of  America. 

ST93-5433  .. 

Transamerican  Natu- 

Natural  Gas  P/L  Co. 

ral  Gas  Corp. 

of  America. 

ST93-5434  .. 

Trarrsamerican  Natu- 

Natural  Gas  P/L  Co. 

ral  Gas  Corp. 

of  America. 

ST93-5435  .. 

Transamerican  Natu- 

Natural  Gas  P/L  Co. 

ral  Gas  Corp. 

of  Anrrerica. 

ST93-5436 

Transamerican  Natu- 

Natural  Gas  P/L  Co. 

ral  Gas  Corp. 

of  America. 

284  v^r;  Rate  Oatecom- 


Sch.  menced 


Proiected  ter¬ 
mination  data 
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menced 
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mirtation  date 

STW-6437  ..  1 

t 

f 

Transamerican  Natu¬ 
ral  Qae  Cocp. 

Natural  Gas  PA.  Co. 
of  America. 

08-30-93  1 

C 

25,000 

N 

1 

03-04-92 

Indef. 

ST93-6438  .. 

Transamerican  Natu¬ 
ral  Gas  Corp. 

Southern  Natural  Gas 
Ca 

08-90-93 

C  j 

50,000 

N 

1 

12-08-92 

Indef. 

ST93-5438  .. 

Transamerican  Natu¬ 
ral  Gas  Corp. 

Southern  Natural  Gas 
Co. 

08-30-93 

c 

25,000 

N 

1 

12-31-92 

Irxlef. 

ST93-5440  .. 

Transantertcan  Natu¬ 
ral  Gas  Corp. 

Tenr>essee  Gas  Pipe¬ 
line  Co. 

08-30-93 

C  : 

50,000 

N 

1 

01-24-02 

indef. 

ST93-6441 

*  f 

Transamerican  Natu¬ 
ral  Gas  Corp. 

Tennessee  Gas  Pipe-  ' 
line  Co.  j 

08-30-93 

'  1 

50,000 

N 

1 

i 

05-23-92 

Irxlef. 

ST9»-5442  ..  5 

i 

Transamerican  Natu¬ 
ral  Gas  Corp. 

Tenrressee  Gas  Pipe¬ 
line  Co.  1 

08-30-93 

C  ! 

i 

50,000 

N 

1 

01-07-92 

Irxlef. 

ST93-6443'..  | 

j 

Trarwamerican  Natu¬ 
ral  Gas  Corp. 

Tennessee  Gas  Pipe- 
-  line  Co.  1 

06-38-93 

C 

50,000 

N 

1 

05-08-92 

Irxlef. 

ST93-5444  ..  j 

i 

Transamerican  Natu¬ 
ral  Gas  Corp. 

Tenrtessee  Gas  Pipe-  I 
line  Co.  1 

08-30-93 

c 

50,000 

N 

1 

01-07-92 

Irxlef. 

ST93-5445  .. 

Transamerican  Natu¬ 
ral  Gas  Corp. 

Tennessee  Gas  Pipe¬ 
line  Co. 

08-38-93 

c 

50,000 

N 

1 

01-01-92 

Irxlef. 

ST93-5446  .. 

Transamerican  Natu¬ 
ral  Gas  Corp. 

Tennessee  Gas  Pipe- 
Hne  Co. 

08-30-93 

c 

50,000 

N 

1 

'! 

04-02-92 

Indef. 

ST93-5447  .. 

Transamerican  Natu¬ 
ral  Gas  Corp. 

Tenr>essee  Gas  Pipe¬ 
line  Co. 

08-38-93 

c 

25,000 

N 

1 

02-19-92 

Indef. 

ST93-5448  .. 

Transamerican  Natu¬ 
ral  Gas  Corp. 

Tennessee  Gas  Pipe¬ 
line  Co. 

08-30-93 

c 

50,000 

N 

1 

10-30-90 

Irxlef. 

ST93-5449  „ 

Tienscontir^ental  Gas 
P/LCorp. 

National  Fuel  Gas 

DisL  Corp. 

08-31-93 

G-S 

25,442 

Y 

» 

08-01-93 

10-31-04. 

ST93-5450  .. 

Transcontinental  Gas 
Corp. 

ANR  Production  Co  .. 

08-31-93 

G-S 

2,000 

N 

1 

08-01-93 

Irxlef. 

ST9a-6451  .. 

Transcontinental  Gas 
PA.  Corp. 

Narco  Oil  &  Gas,  Inc  . 

08-31-93 

G-S 

975,000 

N 

1 

08-28-93 

Indef. 

ST93-5452  .. 

B  Paso  Natural  Gas 
Co. 

Broad  Street  Oil  & 

Gas  Co. 

08-30-93 

G-S  - 

580 

N 

F 

08-01-93 

08-31-93. 

ST9:»-5453  .. 

B  Paso  Natural  Gas 
Co. 

Broad  Street  Oil  & 

Gas  Co. 

08-38-93 

G-S 

4,540 

N 

F 

08-01-93 

08-31-93. 

ST93-5454  .. 

Natural  Gas  PA.  Co. 
of  Anrrerica. 

American  Central  Gas 
Cos.,  Ina 

08-30-93 

G-S 

100,000 

N 

1 

05-04-90 

Indef. 

ST93-5455  .. 

Natural  Gas  PA.  Co. 
of  America. 

Valero  Gas  Market¬ 
ing,  L.P. 

08-30^93 

G-S 

40,000 

N 

F 

05-01-90 

08-0103. 

ST93-6456  .. 

Northern  Natural  Gas 
Co. 

Mountain  Front  Pipe¬ 
line  Co.,  Itk:. 

08-30-93 

B 

30,000 

N 

FA 

06-28-93 

Irxlef. 

ST9^-6457  „ 

Northern  Natural  Gas 
Co. 

Northern  Natural  Gas 
Co. 

B  Paso  Natural  Gas 
Ca 

Columbia  Gulf  Trans¬ 
mission  Co. 

QuMia  Gas  Co  . 

08-30-93 

G-S 

20,000 

N 

FA 

04-01-93 

irxlef. 

ST93-5458  .. 

Virginia  Public  Utilities 

08-30-93 

G-S 

1,000 

N 

05-28-93 

irxlef. 

ST93-6459  .. 

Access  Energy  Corp  . 

08-38-93 

G-S 

2,747 

N 

F  • 

0801-93 

08-31-93. 

ST93-5460  _ 

Excel  Gas  Marketing, 
Inc. 

08-31-93 

G-S 

i  150,000 

N 

1 

08-21-93 

Irxlef. 

ST93-5461  .. 

Iroquois  Gas  Trans, 
i  System,  LP. 

Gasiantlc  Corp  . 

08-31-93 

G-S 

20,000 

N 

1 

0802-93 

Irxlef. 

ST93-5462  .. 

Iror^JOis  Gas  Trans. 
System,  LP. 

Appalachian  AS  Sales 

08-31-93 

G-S 

29,126 

N 

1 

07-30-93 

Indef. 

ST93-6463  .. 

Natural  G^  PA.  Co. 
of  Arr^erica. 

Green  Valley  Chemi¬ 
cal  Corp. 

08-31-93 

G-S 

1  4,000 

! 

N 

F 

0801-93 

05-31-96. 

ST93-5464  .. 

Pacific  Gas  Trans- 
1  mission  Co. 

Pacific  Gas  and  Elec¬ 
tric  Co. 

08-31-93 

G-S 

203,000 

N 

1 

08-04-93 

Indef. 

ST93-5465  .. 

1  Ozark  Gas  Trans- 
{  mission  System. 

Tristar  Gas  Marketing 
Co. 

08-31-93 

G-S 

10,000 

N 

FA 

0801-93 

Irxlef. 

879^-5466  .. 

Mississippi  River 
j  Trans.  Corp. 

United  Cities  Gas  Co 

1  08-31-93 

G-S 

300 

N 

F 

0801-93 

Indef. 

i 

ST93-6467  .. 

ANR  Pipeline  Co . 

Centra  Gas  Manitoba 
Irw. 

Northern  lllirrois  Gas 
Co. 

Phil€Kleiphia  Gas 
Works. 

08-31-93 

G-S 

18,000 

N 

1 

08-11-93 

08-31-93. 

ST93-6468  .. 

ANR  Pipeline  Co . 

08-31-93 

G-S 

300,000 

N 

1  ' 

0807-93 

Irxlef. 

ST93-5469  .. 

ANR  Pipeline  Co . 

08-31-93 

G-S 

100,000 

A 

1 

08-18-93 

10-31-93. 

ST93-5470  .. 

ANR  Pipeline  Co . 

Gaz  Metropolitan  artd 
Co.,  LP. 

08-31-93 

G-S 

1 

1  51,379 

Y 

1 

1  0806-93 

1 

Indef. 

ST93-5471 

PanharKDe  Eastern 
Pipe  Una  Co. 

Arco  Natursd  Gas 

1  Marketing,  Inc.' 

08-31-93 

j  G-S 

100,000 

N 

1  1 

1  0801-93 

I 

07-31-98. 
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ST93-5472  .. 

Panhandto  Ectttem 

Pipe  Line  Co. 

AquHa  Emrgy  Market¬ 
ing  Corp. 

08-31-93 

G-S 

10,000 

N 

F 

08-01-93 

08-31-93. 

ST93-5473  .. 

Panhandle  Eastern 

Pipe  Line  Co. 

Coastal  Gas  Market¬ 
ing  Co. 

06-31-93 

G-S 

3,100 

N 

F 

08-01-93 

08-31-93. 

ST93-5474 

Panhandle  Eastern 

Pipe  Line  Co. 

TrIstar  Gas  Marketirrg 
Co. 

08-31-93 

Q-S 

20,000 

N 

1 

08-01-93 

08-31-93. 

ST93-6475  .. 

Panharxiie  Eastern 

Pipe  Line  Co. 

Eastex  Hydrocartxxis, 
Inc. 

08-31-93 

G-S 

5,240 

N 

08-01-93 

18-31-93. 

ST93-5476  .. 

Panhandto  Eastern 

Pipe  Line  Co. 

KN  Gas  Marketing, 

Inc. 

08-31-93 

G-S 

5,000 

N 

F 

08-01-93 

08-31-93. 

ST93-6477  .. 

Panhandle  Eastern 

Pipe  Line  Co. 

Gas  Energy  Develop¬ 
ment 

08-31-93 

G-S 

20,000 

N 

1 

08-01-93 

07-31-96. 

ST93-5478  .. 

Panhanrfle  Eastern 

Pipe  Line  Co. 

Panhandle  Trading 

Co. 

06-31-93 

G-S 

4,199 

F 

08-01-93 

07-31-98. 

ST93-5479  .. 

Panhandle  Eastern 

Pipe  Lirte  Co. 

Centana  Energy  Corp 

06-31-93 

G-S 

11,000 

Y 

F 

08-01-93 

09-30-93. 

ST93-5480  .. 

PanhaixSe  Eastern 

Pipe  Line  Co. 

Union  Pacific  Fuels, 
Inc.. 

08-31-93 

G-S 

25,000 

N 

1 

08-01-93 

07-31-08. 

ST93-5481  _ 

Parihandle  Eastern 

Pipe  Line  Co. 

Amgas,  Inc . 

08-31-93 

G-S 

1,497 

N 

F 

06-01-93 

08-31-93. 

ST93-5482  .. 

Par^harxSe  Eastern 

Pipe  Line  Co. 

Catex  Energy,  Irx:  . 

08-31-93 

G-S 

2,511 

N 

F 

08-02-93 

08-31-93. 

ST93-6483  . 

Panhetndie  Eastern 

Pipe  Line  Co. 

Associated  Natural 

Gas,  Im. 

08-31-93 

G-S 

10,000 

N 

* 

Ofr-01-93 

08-31-93. 

ST93-5484  .. 

Panharxite  Eastern 

Pipe  Line  Co. 

Eastex  Hydrocarbons, 
inc. 

08-31-93 

G-S 

127 

N 

F 

08-01-93 

08-31-93. 

ST93-5405  .. 

Panhandle  Eastern 

Pipe  Line  Co. 

Gas  Energy  Develop¬ 
ment 

08-31-^ 

G-S 

3,000 

N 

F 

08-01-93 

08-31-93. 

ST93-5486  .. 

Panhandle  Eastern 

Pipe  Utm  Co.. 

Ives  Corp . 

08-31-93 

G-S 

500 

N 

F 

08-01-93 

07-31-94. 

ST93-5487  .. 

PanharxJie  Eastern 

Pipe  Line  Co. 

Eastex  Ohio  Gas  Co  . 

08-31-93 

G-S 

10,000 

N 

F 

08-01-93 

09-30-93. 

ST93-5488  .. 

Panhandle  Eastern 

Pipe  Line  Co. 

Gas  Energy  Develop¬ 
ment 

08-31-93 

* 

G-S 

20,000 

N 

1 

08-01-93 

07-31-98. 

ST93-5489  .. 

Florida  Gas  Trans¬ 
mission  Co. 

City  Gas  Co.  of  Flor¬ 
ida. 

08-31-93 

G-S 

35,810 

N 

F 

08-01-93 

Indef. 

ST93-6490  „ 

Florida  Gas  Trans¬ 
mission  Co. 

Cargill  Fertilizer,  Inc  .. 

08-31-93 

S-S 

3,082 

N 

1 

08-01-93 

Irrdef. 

ST93-5491  .. 

Valero  Transmission, 
L.P. 

•Northern  Natural  Gas 
Ca 

08-31-93 

C 

100,000 

N 

1 

08-22-93 

Irrdef. 

ST93-5492 

Delhi  Gas  Pipeline  Co 

ArUa  Erwrgy  Re¬ 
sources. 

08-31-93 

C 

55,000 

N 

1 

08-01-93 

Indef. 

ST93-5493 

Delhi  Gas  Pipeline  Co 

Panhandle  Eastern 

Gas  Pipeline  Co. 

08-31-93 

C 

375,000 

N 

1 

08-01-93 

Irxief. 

ST93-5494  .. 

DeiN  Gas  Pipeiine  Co 

Afkia  Energy  Re¬ 
sources. 

08-31-93 

C 

375,000 

N 

1 

08-01-93 

Indef. 

ST93-5495  .. 

Delhi  Gas  P^}eline  Co 

ANR  Pipeiine  Co.,  et 

ANR  Pipeiine  Co.,  et 
al. 

Gulf  States  Trans¬ 
mission  Corp. 

08-31-93 

C 

5,000 

N 

08-05-93 

Irxief. 

ST9^-5496  .. 

Delhi  Gas  Pipeiine  Co 

08-31-93 

C 

25,000 

N 

1 

08-01-93 

Indef. 

ST93-5497  „ 

Gulf  States  Pipeline 
Corp. 

8-31-93 

C 

30,000 

N 

1 

08-01-93 

Irxief. 

ST93-5498  .. 

Valero  Transmission, 
LP. 

Northern  Natural  Gas 
Co. 

8-31-93 

C 

100,000 

N 

1 

08-22-93 

Indef. 

ST93-5499  .. 

Midcon  Texas  Pipe- 
Une  Corp. 

United  Texas  Trans. 
Co.,  et  ai. 

8-31-93 

C 

200,000 

N 

1 

08-01-93 

Indef. 

ST93-5500  .. 

Tejas  Gas  Corp  . . 

Mississippi  River 
Trans.,  etai. 

8-31-93 

C 

15,000 

N 

1  07-18-93 

07-13-95. 

ST93-5501 

ONG  Transmission 

Co. 

Arkla  Energy  Re¬ 
sources. 

8-31-93 

C 

50,000 

N 

1 

1  08-01-93 

Indef. 

ST93-5502  .. 

ONG  Transmission 

Co. 

PhUiips  Gas  Pipeiine 
Co. 

8-31-93 

C 

100,000 

N 

1 

1  08-01-93 

1 

Indef. 

ST93-6503  .. 

ONG  Transmission 

Co. 

Afkia  Energy  Re¬ 
sources. 

8-31-93 

C 

10,000 

N 

1 

I  08-01-93 

Indef. 

ST93-6504  .. 

Florida  Gas  Trans- 
miaaion  Co. 

Kissimmee  Utility  Au¬ 
thority. 

8-31-93 

G-S 

5,526 

N 

F 

08-01-93 

Indef. 

ST93-5505  .. 

Florida  Gen  Trans¬ 
mission  Co. 

Peoples  Gas  System, 
Inc. 

8-31-93 

G-S 

217,167 

N 

F 

08-01-93 

Irxief. 

ST93-5506  .. 

Florida  Gas  Trans¬ 
mission  Co. 

Cargill  Fertilizer,  Inc  .. 

8-31-93 

G-S 

N 

F 

j  08-01-93 

! 

Indef. 
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ST93-5507  .. 

FtorkJa  (3as  Trans- 
rnksion  Ca 

Florida  Public  Utilities 
Co. 

8-31-83 

G-S 

4315 

N 

1 

08-01-83 

Indef. 

ST93-6508  .. 

Ftorida  (3as  Trane- 
mkaion  Co. 

Chesapeake  Utilities 
Oxp. 

8-31-83 

G-S 

N 

F 

08-01-83 

Indef. 

ST93-6509  .. 

Flofida  Qaa  Trans¬ 
mission  Co. 

City  of  Vero  Beach  .... 

8-31-83 

G-S 

8,120 

N 

F 

08-01-83 

Indef. 

ST93-6510  .. 

Florida  (Sas  Trans¬ 
mission  Ca 

Peoples  Gas  System, 
Inc. 

8-31-83 

(3-S 

6,308 

N  • 

1 

08-01-83 

Indef. 

ST93-6511  .. 

Florida  Gas  Trans¬ 
mission  Co. 

Florida  Public  Utilities 
Co. 

8-31-83 

G-S 

20,412 

N 

F 

08-01-83 

indef. 

ST93-6512  .. 

Florida  Gas  Trans¬ 
mission  Co. 

(^  Gks  Co  of  Flor¬ 
ida. 

8-31-83 

(3-S 

1,125 

N 

F 

08-01-83 

Indef. 

ST93-6513  .. 

Florida  Gas  Trans¬ 
mission  Co. 

City  Gas  Co.  of  Flor¬ 
ida. 

8-31-83 

G^ 

300 

N 

F 

08-01-83 

Indef. 

*Notic8  of  Transactions  Does  Not  Constitute  a  Oetennination  that  RHrtgs  Comply  with  Commission  Regulations  in  Accordance  with  Order  No. 
436  (Final  Rule  and  Notice  F^ues^  Supplemental  Comments,  50  FR  42,372, 10/10/85). 

**tstimated  Maximum  De^  Volumes  Includes  Volumes  Reported  by  the  Flng  Company  in  MMBTU,  MCF  and  DT. 

***Affiliation  of  Reporting  Company  to  Entities  Involved  In  the  Transaction.  A  V*  Indicates  Affiliation,  an  “A”  Indicates  Marketing  Affiliation,  and 
a  ‘*N**  Incticates  no  Affiliation. 


(FR  Doc  03-25989  FUed  10-21-93;  8:45  am] 
eaUNQ  CODE  fn7-«Mi  ^ 


[Docket  No.  PR84-1-000] 

Bay  Gas  Storage  Co.,  Ltd.;  Petition  for 
Rate  Approval 

October  18, 1993. 

Take  notice  that  on  C^ober  12, 1993, 
Bay  Storage  Company,  Ltd.  C^y 
Gas)  filed  pursuant  to  §  284.123(b)(2)  of 
the  Commission’s  regulations,  a  petition 
for  rate  approval  requesting  that  the 
Commission  approve  as  fair  and 
equitable  market  based  rates  for  firm 
and  interruptible  storage  services 
performed  under  section  311(a)(2)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 

Bay  Gas  states  mat  it  is  an  intrastate 
pipeline  within  the  meaning  of  section. 
2(16)  of  the  NC^A  and  it  owns  and 
operates  an  intrastate  Bay  Gas  system  in 
the  State  of  Alabama.  Bay  proposes 
that  the  rates  become  effective  upon 
approval  of  the  instant  petition. 

Pursuant  to  $  284.123(b)(2)(ii),  if  the 
Commission  does  not  act  wit^  150 
days  of  the  filing  date,  the  rates  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amoimt  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  service.  The 
Commission  may,  prior  to  the  expiration 
of  the  ISO-day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 


vdth  the  Secretary  of  the  Commission 
on  or  before  November  8, 1993.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 

Lois  D.  CasheU, 

Secietoiy. 

[FR  Doc.  93-25990  Filed  10-21-93;  8:45  am] 
BiujNO  cooc  snr-oi-M 


[Docket  No.  ES-e3~43-0051 

Citizens  Utilities  Co.;  Amended 
Application 

October  19. 1993 

Take  notice  that  by  letter  order  dated 
September  7, 1993,  Citizens  Utilities 
Ckimpany  (Citizens)  was  authorized 
through  November  30, 1995,  to  issue  not 
more  than  $1.25  billion  of  unsecured 
promissory  notes;  $750  million 
aggregate  principal  amoimt  of  long  term 
d^t  securities:  and  up  to  $500  million 
in  preferred  and  common  stock  with  the 
total  amoimt  of  securities  outstanding  at 
any  one  time  limited  to  $1.25  billion. 

On  Octobw  14, 1993,  Citizens  amended 
its  application  to  request  authorization 
to  allow  these  issuances  to  be  used  to 
fund  other  acquisitions  that  may 
become  available  during  the 
authorization  period  or  for  other  general 
corporate  purposes. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Wasldngton, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  27. 1993.  Protests  will  be 


considered  by  the  (Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  (Copies 
of  this  filing  are  on  file  vdth  the 
Commission  and  are  available  for  public 
inspection. 

Lok  D.  CasheU, 

Secretary. 

[FR  Doc.  93-26080  Filed  10-21-93;  8:45  am] 
eauNO  CODE  tnr-oi-M 


[Dociwt  Nos.  RP91-161-014  and  RP91-160- 
011] 

Columbia  Gas  Tranamiasion  Corp.  and 
Columbia  Gulf  Tranamiasion  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  18, 1993. 

Take  notice  that  on  October  13, 1993, 
Columbia  (Cas  Transmission  (Corporation 
(Columbia)  and  Columbia  Gulf 
Transmission  (Company  ((Columbia  Gulf) 
(collectively  Columbia)  tendered  for 
filing  proposed  changes  to  their 
respective  FERC  (Cas  Tariffs,  First 
Revised  Volumes  No.  1,  to  be  effective 
October  1, 1993  as  set  forth  on 
Appendices  A  and  B  to  the  filing. 

(Columbia  states  the  tariff  sheets  listed 
on  Appendices  A  and  B  to  the  filing  set 
forth  the  rates  applicable  to  the  settling 
and  non-settling  parties  to  the 
Stipulation  and  Agreement  in  Docket 
Nos.  RP91-16(M)00,  et  al.  and  RP91- 
161-000,  et  al.  as  approved  by  the 
Commission  on  September  29, 1993. 

(Columbia  states  that  copies  of  the 
filing  were  served  upon  the  (Columbia’s 
jurisdictional  customers  and  interested 
state  commissions. 
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Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  October  25. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  serve  to  make  protestants 
parties  to  the  proceeding.  Copies  of 
Columbia’s  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Csshell, 

Secretary. 

IFR  Doc.  93-25991  Filed  10-21-93;  8:45  am] 
BHJJNQ  CODE  STIT-OI-M 


[Docket  No.  CP94-2(MX)0] 

Raid  Gas  Gatharing  Inc.;  Patition  for 
Daclaratory  Ordar 

October  18, 1993. 

Take  notice  that  on  October  12, 1993, 
Field  Gas  Gathering  Inc.  (Field  Gas 
Gathering).  4  Greenway  Plaza,  Houston, 
Texas  77046,  filed  in  Docket  No.  CP94- 
20-000  a  petition  under  Rule  207  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.207(a)(2))  for  a 
declaratory  order  disclaiming  jurisdition 
over  its  partial  interest  acquit^  from 
Superior  Offshore  Pipeline  Company 
(SOPCO)  in  a  12-inch  diameter  pipeline 
extending  fit>m  a  production  platform  in 
West  Cameron  Block  331  to  a  subsea 
interconnection  with  the  High  Island 
Offshore  System  (HIOS)  in  West 
Cameron  Block  342,  all  as  more  fully  set 
forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  8. 1993,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  E)C  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 


in  accordance  with  the  Commission’s 
Rules. 

LokD.CaaiMU. 

Secretary. 

(FR  Doc  93-25992  Filed  10-21-03;  8:45  am) 
MUJNQ  COOK  srir-ei-M 


[Docket  No.  CP94-22-000] 

Northern  Border  Pipeline  Co.; 
Application  for  Abendonment  and 
Certificate  Authority 

Octbber  18, 1993. 

Take  notice  that  on  October  13. 1993, 
Northern  Border  Pipeline  Company 
(Northern  Border),  111  South  103rd 
Street,  Omaha,  Nebraska  68124-1000, 
filed  an  applicaticm  pursuant  to  sections 
7(b)  and  (c)  of  the  Natural  Gas  Act  and 
section  9  of  the  Alaska  Natural  Gas 
Transportation  Act,  for  (i)  ]>ermission 
and  approval  to  abandon  its  certificate 
authorization  to  transport  natural  gas  in 
interstate  commerce  for  Northern 
Natural  Gas  Company  (Northern);  and 
(ii)  certificate  authorization  to  provide 
firm  natural  gas  transportation  service 
in  interstate  commerce  to  Pan-Alberta 
Gas  (U.S.)  Inc.  (PAG-US),  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Specifically,  Northern  Border 
proposes  to  abandon  the  firm 
transportation  of  200,000  Mcf  per  day  of 
natural  gas  volumes  for  Northern  and 
provide  firm  transportation  of  200,000 
Mcf  per  day  of  natural  gas  volumes  for 
PAG-US.  The  natural  gas  volumes 
transported  by  Northern  Border  for 
PAG-US  will  be  received  at  Port  of 
Morgan,  Montana  for  delivery  at 
Aberdeen,  South  Dakota;  Welcome, 
Minnesota;  and  Ventiira,  Iowa.  The 
primary  term  of  the  transportation 
arrangement  extends  through  October 
31,  2001.  Northern  Border  has  also 
requested  a  limited  waiver  of  Order  Nos. 
636-A  and  636-B  in  order  to  allow 
PAG-US  to  participate  in  Northern 
Border’s  temporary  capacity  release 
program  for  the  proposed  transportation 
as  set  forth  in  Subs^ion  27.2  of  the 
General  Terms  and  Conditions  of 
Northern  Border’s  tariff. 

Northern  Border  states  that  in 
Northern’s  Stipulation  and  Agreement 
(S&A)  filed  with  the  Commission  on 
May  7, 1993  in  Docket  No.  RS92-8-001. 
et  al.  and  approved  by  the  Commission’s 
order  issued  July  16, 1993>  64  FERC 
161,073  (1993),  Northern  proposed, 
among  other  things,  as  part  of  its  reverse 
auction  process,  to  assign  to  PAG-US 
200,000  Mcf/d  of  Northern’s  capacity  on 
Northern  Border  along  with  its 
associated  Canadian  gas  purchase 


agreement  with  Northwest  Alaskan 
Pipeline  Company  (Northwest  Alaskan). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  file  Mdth  the  Federal 
l^ergy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10)  on  or  before  Octobw  25. 1993. 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  party 
%vishing  to  become  a  party  to  this 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuit  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  ^mmission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-25993  Filed  10-21-93;  8:45  am] 
BH.UNQ  COOK  STIT-OI-M 


[Docket  No.  CP78-123-032] 

Northwest  Alaskan  Pipeline  Co.; 
Application  for  Abandonment  and 
Certificate  Amendment 

October  18, 1993. 

Take  notice  that  on  October  15, 1993, 
Northwest  Alaskan  Pipeline  Company 
(Northwest  Alaskan),  One  Williams 
Center,  Tulsa,  Oklahoma  74172,  filed  in 
Docket  No.  CP78-1 23-032,  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  and  section  9  of  the 
Alaska  natural  Gas  Transportation  Act 
(ANGTA)  of  1976.  By  such  application. 
Northwest  Alaskan  seeks  to:  (1) 
Abandon  the  sale  to  Northern  Natural 
Gas  Company  (Northern)  of  a  daily 
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average  of  200,000  Mcf  of  Canadian 
natural  gas  transported  through  the 
Eastern  Leg  of  the  Alaskan  Natural  Gas 
Transportation  System  (ANCTS) 
previously  authorized  by  the 
Commission  in  Docket  No.  CP78-123,  et 
al;  and  (2)  amend  the  certificate  of 
public  convenience  and  necessity 
previously  granted  by  the  Commission 
in  Docket  Nos.  CP78-123,  et  al.  to 
authorize  the  sale  for  resale  to  Pan- 
Alberta  Gas  (U.S.)  Inc.  (PAG-US)  as  a 
replacement  for  Northern  of  an  average 
daily  quantity  of  200,000  Mcf  of 
Canadian  natural  gas  transported 
through  the  Eastern  Leg  of  the  ANGTS. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  the  Rules 
211  and  214  of  the  Commission’s  Rules 
of  Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  October  25, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Caiholl, 

Secretary. 

IFR  Doc.  93-25994  Filed  10-21-93;  8:45  ami 
BIUJNQ  CODC  1717-01-11 


[Docket  No.  CP93-7S3-0001 

Northwest  Pipeline  Corp.;  Request 
Under  BIsnket  Authortutlon 

October  18, 1993. 

Take  notice  that  on  October  30, 1993, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  fil^  in  Do^et  Nq. 
CP93-753-000  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct, 
operate,  and  own  new  mainline  taps, 
valves,  and  appurtenant  focilities  at  five 
locations  in  Utah  and  Colorado. 
Northwest  also  proposes  to  construct 
and  operate  the  measurement  and  any 
other  interconnecting  facilities  to  be 
owned  by  Mid-America  Pipeline 
Company  (MAPCO),  under  Northwest’s 
blanket  certificate  issued  in  Docket  No. 
CP82-433-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 


the  Commission  and  open  to  public 
inspection. 

Northwest  states  that  the  Mainline 
Tap  facilities  and  the  meter  station 
facilities  would  be  constructed  at  a  cost 
of  $15,000  to  serve  five  new  pump 
stations  being  constructed  by  MAJPCO. 
Northwest  indicates  that  it  would  make 
transportation  deliveries  to  the  delivery 
meter  stations  under  firm  and 
interruptible  basis. 

Any  person  or  the  Commission’s  stafi 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filling  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lou  D.  Cashell, 

Secretafy. 

IFR  Doc.  93-25995  Filed  10-21-93  8:45  am) 
BtLLINO  CODE  •717-01-41 


[Docket  No.  TM94-1-86-001] 

Pacific  Gas  Transmission  Co.;  Annual 
Charge  Adjustment  Errata 

October  18, 1993. 

Take  notice  that  on  October  13, 1993, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  {lart  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  First  Revised  Fifth 
Revised  Sheet  No.  5.  with  an  effective 
date  of  October  1, 1993. 

PGT  states  that  above  tariff  sheet  has 
been  revised  to  reflect  a  correction  to 
the  Monthly  Demand  and  Commodity 
Unit  Charges,  which  were  incorrectly 
submitted  in  PGT’s  Annual  Charge 
Adjustment  filing  at  Docket  TM94-1- 
86-000  filed  September  1, 1993,  as  well 
as  a  pagination  error.  PGT  requests 
waiver  of  FERC  and  PGT  tariff 
regulations  to  allow  this  corrected  tariff 
sheet  to  become  effective  October  1, 
1993,  as  approved  by  FERC  in  its  order 
dated  September  30, 1993. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission’s 


Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  October  25, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lok  D.  Cashell, 

Secretary. 

[FR  Doc.  93-25996  Filed  10-21-93;  8:45  am] 
aajjNQ  cooc  •ri7-«i-H 


[Docket  No.  CP94-28-000] 

Pan-Alberta  Gaa  (U.S.)  Itk.; 

Application  for  Abant^mant  and 
Certificate  Authority 

October  18, 1993. 

Take  notice  that  on  October  14, 1993 
Pan-Alberta  Gas  (U.S.)  Inc.  (PAG-US), 
500,  707  Eighth  Avenue,  SW.,  Calgary, 
Alberta,  Canada,  T2P  3V3.  filed  an 
abbreviated  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act,  15 
U.S.C.  717f(b),  section  9  of  the  Alaska 
Natural  Gas  Transportation  Act 
(ANGTA),  15  U.S.C.  71 9g,  and  part  157 
of  the  Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 

18  CFR  part  157,  for  permission  and 
approval  to  abandon  the  sale  of  up  to 
100,000  Mcf  of  natural  gas  per  day  to 
Northern  Natural  Gas  Company 
(Northern)  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  PAG-US  requests  that  the 
Commission  find  that  the  authorizations 
requested  by  the  application  are 
necessary  or  related  to  the  construction 
and  initial  operation  of  the  Alaska 
Natural  Gas  Transportation  System 
(ANGTS).  PAG-US  requests  further  that 
the  Commission  waive  any  electronic 
filing  requirements  to  the  extent  that 
they  mi^t  otherwise  apply  to  this 
application. 

PAG-US  states  that  the  requested 
abandonment  is  consistent  with  the 
public  convenience  and  necessity 
because,  among  other  things,  it  will 
relieve  Northern  of  gas  supply 
obligations  which,  after  restructuring, 
will  no  longer  be  needed  for  Northern 
to  meet  sales  requirements,  and  it  will 
permit  Northern’s  services  to  be 
restructured  in  a  manner  that  does  not 
violate  the  international  obligations  of 
the  U.S.  to  the  ANGTS  project.  PAG-US 
states  further  that  it  is  submitting  this 
application  in  conjunction  with 
contemporaneous  related  filings  of 
Northwest  Alaskan  Pipeline  Company 
and  Northern  Border  Kpeline  Company. 
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PAG-US  states  that  a  copy  of  this 
filing  has  been  served  on  Northern. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  file  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  writh.the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10)  on  or  before  October  25, 1993. 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  party 
wishing  to  become  a  party  to  this 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Conunission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  writhout  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Lois  D.  Cashall, 

Secretory. 

(FR  Doc.  93-25897  Filed  10-21-93;  8:45  amj 
BUJJNQ  CODE  srir-oi-u 


(Ooctot  No.  CP94-18-000] 

Superior  Offshore  Pipeline  Co.; 
Applicetion 

October  18, 1993. 

Take  notice  that  on  October  12, 1993, 
Superior  Ofishore  Pipeline  Company 
(SOPCOk  12450  Ckeenspoint  Drive, 
Houston,  Texas,  77060-1991,  filed  in 
Docket  No.  CP94-19-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  its  interest  in  certain  pipeline 
facilities,  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 
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Specifically,  SOPCO  proposes  to 
abandon  its  50  percent  interest  in  the 
West  Cameron  Block  331-A  line  which 
extends  from  a  production  platform  in 
West  Cameron  Block  331  to  a  subsea  tap 
in  West  Cameron  Block  332  and  its 
54.29  percent  interest  in  the  West 
Cameron  Block  331-B  line  which 
extends  from  a  subsea  tap  in  West 
Cameron  Block  332  to  a  point  of 
interconnection  writh  Hi^  Island 
Offehore  System  (HIOS)  in  West 
Cameron  Block  342.  SOPCO  states  that 
its  interest  in  the  West  Cameron  Block 
331-A  line  and  the  West  Cameron  Block 
331-B  line  has  been  disposed  of  by  sale 
to  Field  Gas  Gathering  Inc.  on 
September  30, 1993. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  writh  reference  to  said 
application  should  on  or  before 
November  8, 1993,  file  writh  the  Federal 
Energy  Regulatory  Commission. 
Washington,  E)C  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
writh  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  j^y  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  National  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwrise  advised,  it  will  be 


unnecessary  for  SOPCO  to  appear  or  be 
represented  at  the  hearing. 

Lois  D.  Csshell, 

Secretory. 

[FR  Doc.  93-25998  Filed  10-21-93;  8:45  am) 
BiUJNG  CODE  erir-oi-M 


[Docket  No.  CP93-67-001] 

Superior  Offshore  Pipeline  Co.; 
Amendment 

October  18, 1993. 

Take  notice  that  on  October  12, 1993, 
Superior  Offshore  Pipeline  Company 
(SOPCO),  12450  Greenspoint  Dnve, 
Houston,  Texas.  77060-1991,  filed  to 
amend  its  petition  in  Docket  No.  CP93- 
57-000  for  a  declaratory  order 
dislocating  jurisdiction  over  all  of  its 
facilities  and  operations,  all  as  more 
fully  set  forth  in  the  amendment  which 
is  on  file  writh  the  Commission  and  open 
to  public  inspection. 

Specifically,  SOPCO  proposes  to 
delete  from  the  description  of  its 
facilities  in  Docket  No.  CP93-57-000 
those  designated  as  the  “HIOS  Lateral.’’ 
SOPCO  states  that  the  HIOS  Lateral  is 
composed  of  the  West  Cameron  Block 
331-A  line  which  extends  hum  a 
production  platform  in  West  Cameron 
Block  331  to  a  subsea  tap  in  West 
Cameron  Block  332  and  the  West 
Cameron  Block  331-B  line  which 
extends  from  a  subsea  tap  in  West 
Cameron  Block  .332  to  a  point  of 
interconnection  writh  High  Island 
Ofrshore  System  (HIOS)  in  West 
Cameron  Block  342.  SOPCO  states  that 
its  interest  in  the  HIOS  Lateral  has  been 
disposed  of  by  sale  to  Field  Gas 
Gathering  Inc.  on  September  30, 1993. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
November  8, 1993,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  IX^  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
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Rules.  All  persons  who  have  heretofore 
filed  need  not  file  again. 

LokD.Cashdl, 

Secretoiy. 

[FR  Doc.  93-25999  Piled  10-21-93;  8:45  am] 
BILUNa  CODE  SriT-Ot-M 


[Doclwt  No.  QT94-1-000] 

Texas  Eastern  Tranamlaalon  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  18. 1993. 

Take  notice  that  on  October  8, 1993 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  of  the  filing. 

Texas  Eakem  states  that  in  light  of 
the  Commission’s  August  2, 1993 
"Order  on  Compliance  Filing,  and 
Granting  in  Part  and  Denying  in  Part 
Rehearing"  for  Equitrans,  Inc. 

(Equitrans)  in  Do^et  No.  RS92-15  et 
al.,  (August  2  Order),  this  filing  is 
submitted  for  the  purpose  of  reflecting 
that,  pursuant  to  the  August  2  Order,  an 
Equitrans  customer.  Equitable  Gas 
Company  (Equitable),  became  a  direct 
customer  of  Texas  Eastern,  effective 
September  1, 1993,  by  tak^g 
assignment  as  of  August  31, 1993  of  all 
service  rights  attributable  to  Equitrans’ 
service  agreement  with  Texas  Eastern 
under  Texas  Eastern’s  Rate  Schedule 
FT-1. 

In  order  to  reflect  the  transfer  of 
Equitrans’  entitlements  to  Equitable, 
Texas  Eastern  states  that  it  is  submitting 
Second  Revised  Sheet  Nos.  546-551, 
553-558,  560-565,  567-572,  575-583 
and  599-601  to  reflect  modifications  to 
Sections  9.2,  9.3, 9.4, 9.5,  9.9  and  14.4 
of  the  General  Terms  and  Conditions  of 
its  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1.  Upon  receipt  of  the 
executed  service  agreement  from 
Equitable,  Texas  Eastern  states  that  it 
will  file  with  the  Commission  the 
executed  service  agreement  and  update 
the  Index  of  Firm  Customers  contained 
in  its  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1. 

Also,  in  addition  to  the  changes 
discussed  above,  Texas  Eastern  states 
that  it  is  submitting  Second  Revised 
Sheet  Nos.  547,  550,  554,  557,  561,  564, 
568,  571,  576,  579,  582  and  600  to 
reflect  the  modifications  to  Sections  9.2, 
9.3, 9.4,  9.5,  9.9  and  14.4  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1 
necessary  to  reflect  a  permanent 
reallocation  of  Base  and  Operational 
Segment  Capacity  Entitlements, 
pursuant  to  the  Commission’s 
Regulations  promulgated  in  Order  No. 


636-A,  Grom  Lawrenceburg  Gas 
Company  to  Midwest  Natural  Gas 
Company  for  North  Vernon,  Indiana 
imder  Texas  Eastern’s  Rate  Schedule 
SCT.  Texas  Eastern  states  that  both 
parties  to  the  reallocation  have  agreed  to 
the  effective  date  of  September  1, 1993. 

The  proposed  effective  date  of  the 
tariff  sheets  is  September  1, 1993,  the 
effective  date  of  assignment  of 
Equitrans’  entitlements  to  Equitable  and 
the  reallocation  between  the  Rate 
Schedule  SCT  customers  as  described 
above.  Texas  Eastern  requests  that  the 
Commission  waive  all  necessary  rules 
and  regulations  to  permit  the  tariff 
sheets  listed  on  Appendix  A  to  become 
effective  on  September  1, 1993. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions.  A  copy  of  the  filing  has 
also  been  served  on  Equitable,  Midwest 
Natural  Gas  Company  for  North  Vernon, 
Indiana,  and  Lawrenceburg  Gas 
Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  O^ober  25, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  be^me  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  93-26000  Filed  10-21-03;  8:45  am] 
B8UJNQ  cooe  snT-oi-M 


[Docket  No.  CP9»-108-001] 

Texas  Eaatam  Tranamlaalon  Corp.; 
Amendment 

October  18, 1093. 

Take  notice  that  on  October  1, 1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court, 
Houston,  Texas  77056-5310,  filed  to 
amend  its  application  in  Docket  No. 
CP93-106-000  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
it  to  provide  a  new  incremental  firm 
transportation  service  pursuant  to  Rate 
Schedule  FTS-11  and  to  construct  and 
operate  the  associated  incremental 
facilities  required  to  perform  the 


proposed  transportation  service,  all  as 
more  fully  set  forth  in  the  amendment 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Texas  Eastern  requested  authorization 
in  Docket  No.  CP93-108-000  to 
construct,  install,  own  and  operate  the 
following  facilities  required  to  provide 
the  proposed  transportation  service: 

(aj  3.0  miles  of  30-inch  diameter 
pipeline  in  Warren  Covmty,  Ohio; 

(b)  1.4  mile  of  36-inch  diameter 
pipeline  in  Monroe  County,  Ohio; 

(c)  0.96  mile  of  36-inch  diameter 
pipeline  loop  in  Greene  County, 
Pennsylvania; 

(d)  replace  approximately  1.07  miles 
of  24-inch  diameter  pipeline  with  36- 
inch  diameter  pipeline  at  the 
Uniontown  Compressor  Station 
discharge  in  Somerset  County, 
Pennsylvania; 

(e)  replace  approximately  1.00  mile  of 
24-inch  diameter  pipeline  with  36-inch 
diameter  pipeline  at  the  Bedford 
Compressor  Station  discharge  in  Fulton 
County,  Pennsylvania;  and 

(f)  replace  approximately  1.21  miles 
of  20-inch  diamet  '  pipeline  with  36- 
inch  diameter  pipeline  at  the  discharge 
of  Eagle  Compressor  Station  in  Bucks 
County,  Pennsylvania. 

Texas  Eastern  indicated  that  the 
facilities  proposed  in  Docket  No.  CP93- 
108-000  would  be  used  to  render  firm 
incremental  transportation  of  up  to 
11,600  Dth  equivalent  of  natural  gas  per 
day  for  Staten  Island  Cogeneration 
Corporation  (Staten  Island)  fi^m  the 
existing  point  of  interconnection 
between  Texas  Eastern  and  ANR 
Pipeline  Company  (ANR)  near  Lebanon, 
Ohio  to  an  existing  point  of 
interconnection  between  the  facilities  of 
Texas  Eastern  and  the  Brooklyn  Union 
Gas  Company  (BUG)  at  Goethals  Bridge, 
New  York. 

In  Docket  No.  CP93-108-001  Texas 
Eastern  indicates  that  its  original 
proposal  is  unchanged  except  for  the 
redesign  of  the  proposed  facility 
additions  and  the  resulting  changes  to 
the  proposed  Rate  Schedule  FTS^ll 
initial  rate  as  a  result  of  the  facility 
changes.  In  lieu  of  the  facilities 
referenced  above,  Texas  Eastern  in  the 
instant  application  requests  authority  to 
install,  construct,  own  and  operate  the 
following  additions  to  its  pipeline 
system  together  with  appurtenant 
facilities: 

(a)  Approximately  1.88  miles  of  24" 
pipeline  between  Lebanon,  Ohio  and 
Five  Points,  Ohio; 

(b)  Approximately  1.48  miles  of  36" 
pipeline  loop  between  Somerset,  Ohio 
and  Summe^eld,  Ohio; 

(c)  Approximately  2.37  miles  of  36" 
pipeline  loop  between  Holbrook, 
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Pennsylvania  and  Uniontown, 
Pennsylvania; 

(d)  Approximately  0.55  miles  of  36" 
pipeline  loop  between  Uniontown. 
Pennsylvania  and  Bedford, 
Pennsylvania:  and 

(e)  Approximately  1.3  miles  of  36" 
pipeline  loop  between  Bedford. 
Pennsylvania  and  Chambersburg, 
Pennsylvania. 

Texas  Eastern  indicates  that  the 
changes  reflected  in  Docket  No.  CP93- 
108-001  are  necessary  to  accommodate 
changes  in  the  proposed  in-service  date 
for  Staten  bland  from  November  1. 

1994.  to  November  1. 1995.  Texas 
Eastern  states  that  the  estimated  cost  of 
the  proposed  amended  facilities  is 
$15,711,400. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
November  8, 1993,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  Ail  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules.  All  persons  who  have  heretofore 
filed  need  not  file  again. 

Lois  D.  Cashell, 

Secretaij'. 

(FR  Doc.  93-26001  Filed  10-21-93;  8:45  am) 
BIUJNa  CODE  S717-41-M 


[Docket  No.  RP94-20-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

(October  18. 1993). 

Take  notice  that  on  October  13, 1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  ib  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  a  proposed  eflective 
date  of  November  1, 1993: 

First  Revised  Sheet  No.  215 
First  Revised  Sheet  No.  216 
First  Revised  Sheet  No.  217 
First  Revised  Sheet  No.  246 
First  Revised  Sheet  No.  247 
First  Revised  Sheet  No.  248 

Texas  Eastern  states  that  on  October  4. 
1993,  the  Commission  issued  Order  No. 


559,  the  final  rule  in  Docket  No.  RM93- 
8-000.  By  this  order,  the  Commission 
states  it  b  amending  certain  regulations 
and  removing  certain  other  regulations 
which  were  promulgated  to  implement 
section  5  of  ^e  Outer  Continental  Shelf 
Lands  Act  (OCSLA).  Section  5  of  the 
OCSLA  requires  open-access, 
nondiscriminatory  transportation  of 
natural  gas  oh  the  Outer  Continental 
Shelf  (OSC).  The  pertinent  regulations 
were  promulgated  in  Order  No.  509,  and 
are  contained  in  subpart  K  of  part  284 
of  the  Commission's  regulations.  Among 
other  things,  the  Commission  is 
removing  the  regulations  governing  the 
OCSLA  capacity  allocation  program  and 
the  regulation  which  provides  for 
abandonment  authority. 

Pursuant  to  Order  No.  559,  Texas 
Eastern  states  that  it  submits  the  above 
captioned  tarifl  sheets  to  remove 
provisions  firom  its  currently  effective 
Rate  Schedules  FT-1  and  IT-1  which 
specifically  implement  certain 
regulations  promulgated  in  Order  No. 
509. 

Texas  Eastern  respectfully  requests 
that  the  Commission  waive  all  necessary 
rules  and  regulations  to  permit  the 
above  referenced  tariff  sheet  to  become 
effective  on  November  1, 1993,  which  is 
the  effective  date  of  Order  No.  559. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  Texas  Eastern's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protesb  should  be  filed  on 
or  before  Ortober  25, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-26002  Filed  10-21-93;  8:45  am) 

eaUJNQ  CODE  triT-OI-M 


[Docket  No.  TM04-3-29-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

October  18, 1993. 

Take  notice  that  on  October  13, 1993 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  certain  revised 
tariff  sheets  included  in  Appendix  A 
attached  to  the  filing. 

TGPL  states  that  me  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to:  (1)  Transportation 
services  purchased  from  National  Fuel 
Gas  Supply  Corporation  (National  Fuel) 
imder  its  Rate  S^edule  X-42  the  costs 
of  which  are  included  in  the  rates  and 
charges  payable  under  TGPL’s  Rate 
Schedule  LSS,  (2)  transportation 
services  purchased  from  National  Fuel 
under  its  Rate  Schedule  X-54  the  costs 
of  which  are  included  in  the  rates  and 
charges  payable  under  TGPL’s  Rate 
Schedule  SS-2,  (3)  storage  services 
purchased  from  Consolidated  Natural 
Gas  (CNG)  under  its  Rate  Schedule  GSS 
the  costs  of  which  are  included  (4) 
storage  services  purchased  from  Texas 
Eastern  Transmission  Corporation 
(TETCO)  under  its  Rate  Schedule  X-28 
the  costs  of  which  are  included  in  the 
rates  and  charges  payable  imder  TGPL’s 
Rate  Schedule  S-2,  (5)  transportation 
services  purchased  from  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
under  its  Rate  Schedule  FT  the  costs  of 
which  are  included  in  the  rates  and 
charges  payable  under  TGPL’s  Rate 
Schedule  FT-^^^T,  (6)  transportation 
services  purchased  from  CNG  under  its 
Rate  Schedule  X-74  the  costs  of  which 
are  included  in  the  rates  and  charges 
payable  under  TGPL’s  Rate  Schedule 
FT-NT  and  (7)  transportation  services 
purchased  from  National  Fuel  under  its 
Rate  Schedule  X-58  the-costs  of  which 
are  included  in  the  rates  and  charges 
payable  under  TGPL’s  Niagara  Import 
Point  Project — System  Expansion 
(NIPPs-SE).  The  tracking  filing  is  being 
made  pursuant  to  Section  4  of  TGPL’s 
Rate  Schedule  LSS,  Section  4  of  TGPL’s 
Rate  Schedule  SS-2.  Section  26  of  the 
General  Terms  and  Conditions,  Section 
8.01(i)  of  TGPL’s  NIPPs-SE  Rate 
Schedules  X-314.  X-315,  X-316.  X- 
317,  X-318  and  X-324  and  Section  4  of 
TGPL’s  Rate  Schedule  FT-NT. 

TGPL  states  that  included  in 
Appendices  B  through  F  attached  to  the 
filing  are  the  explcmations  of  the  rate 
changes  and  details  regarding  the 
computation  of  the  revised  LSS,  SS-2, 
S-2,  NIPPs-SE  and  FT-NT  rates. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  LSS,  SS- 
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2,  S-2,  NIPP»-SE  and  FT-^^  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  $  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  October  25, 
1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Csshell, 

Secretary. 

(FR  Doc.  93-26003  Filed  10-21-93;  8:45  am) 
SiLUNO  CODE  tri7-01-M 


Offlc*  of  Hoarings  and  Appaala 

Caaaa  RIad  During  the  Weak  of 
October  1  Through  October  8, 1993 

Daring  the  Week  of  October  1  through 
October  8, 1993,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 


omitted  fi'om  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations.  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington,  EX3  20585. 

Dated:  October  18, 1993. 

George  B.  Brezney, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  appeals 

[Week  of  Oct  1  through  Oct  8,  1993) 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Sept  15,  1993  . 

Browning  Elementary  #9,  Browning, 
Montana. 

RR272-118 

Request  for  modification/rescission  in  the ‘crude  oH  refund 
proceeding.  If  Granted:  The  August  24,  1993  Decision  and 
Order  Issued  to  Browning  Elementary  *9  would  be  rrxxli- 
fied  regarding  the  finn's  application  uii  refurxl  submitted  in 
the  Crtxie  Oil  refund  proceeding. 

Oct.  5,  1993  . 

John  W.  Osenbaugh,  Lucas,  Iowa . 

LFA-0324 

Appeal  of  an  Information  request  denial.  If  Granted:  The  Au¬ 
gust  23,  1993  Freedom  of  Information  Request  Denial  is¬ 
sued  by  the  Golden  Reid  Office  would  be  rescinded,  and 
John  W.  Osenbaugh  would  receive  access  to  budget  and 
pricing  information  and  contract  progress  reports  for  the 
contract  between  DOE's  National  Renewable  Energy  Lab¬ 
oratory  and  Battelle  Merrxxial  Institute  for  research  on  bio- 
rmss  gasification. 

Oct.  7,  1993  . 

Rand  Oil  Company,  Groesbeck.  Texas  .. 

LEE-0053 

Exception  to  the  reporting  requirements.  It  Granted:  Rand  Oil 
Company  would  not  be  required  to  file  Form  EIA-782-B, 
Resellers’/Retailers’  Monthly  Petroleum  Product  Sales  Re¬ 
port 

Do . 

Ted  True,  IrK.  and  Ted  W.  True,  Wash¬ 
ington,  DC. 

LEF-0015 

lng)iementation  of  special  refund  procedures.  It  GrarUed:  The 
office  of  Hearings  and  Appeals  would  implement  Special 
Refund  Procedures  pursuant  to  10  CFR  p^  205,  Subpart 
V,  In  connection  with  the  settlement  approved  in  an  Octo¬ 
ber  25.  1990  order  of  the  U.S.  Bankruptcy  Court  for  the 
Northern  District  of  Texas. 

Do . 

Telum,  Inc . 

4 

LEF-0114 

Implementation  of  special  refurtd  procedures.  It  Granted:  The 
Office  of  Hearings  artd  Appeals  would  implement  Special 
RefurxJ  Procedures  pursuant  to  10  CFR  part  205,  Subpart 
V,  in  connection  with  May  30,  1990  ConWit  Order  which 
the  DOE  entered  into  with  Telum,  Irtc. 

Do . 

Texaco/Billy's  Texaco,  Capitol  Heights, 
Maryland. 

RR321-136 

Request  for  rrxxlificatiorVrescission  in  the  Texaco  refurxt  pro¬ 
ceeding.  It  Granted:  The  September  15,  1993  Dismissal 
Letter  (RF321-19194)  issued  to  Billy's  TextKX)  would  be 
modified  regarding  the  firm's  application  for  refurxl  submit¬ 
ted  In  the  Texaco  Refund  Proceeding. 

Do . 

Valley  Times,  Pleastmton,  Califorrua . 

LFA-0325, 

Appeal  of  an  information  request  denial.  It  Granted:  The 
September  3,  1993  Freedom  of  Information  Request  De¬ 
nial  issued  by  the  Office  of  the  Inspector  General  would  be 
rescirtded.  arxl  Valley  Times  would  receive  access  to  ex¬ 
punged  witness  names,  prorxxins,  and  other  information 
from  two  reports  of  the  Office  of  the  Inspector  Gerteral 
concerning  the  transfer  of  technology  at  the  Lawrence 
Livermore  Laboratory. 
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Refund  Applications  Received  Week  of  October  1  Through  October  8, 1993 


Data  rscalvad 

Name  at  refund  proceeding/name  of  refurxl  applicant 

Case  No. 

Q/rvu» 

Shannon  <V«inty  .SrhnnI  District  65  . 

RA272-55. 
RF304-14614  thru 
RF304-14647. 
RF321-19918  thnj 
RF321-19928. 
RF272-94911  thru 
RF272-94935. 

10/1/93  Ihnj  10/8/93  .... 

10/1/93  thru  10/8/93  .... 

10/1/93  thru  10«/93  .... 

Atlantic  Richfield  refund  appllcatione  received . 

Taxam  Oil  ratiinri  applications  received  . 

Crude  Oil  refund  appllcfltlons  rarah/ad  ,  . ,  . , . - . 

(FR  Doc.  93-26076  Filed  10-21-93;  8:45  am] 

BHUNO  CODE  •4SB-41-P 


Issuance  of  Decisions  and  Orders 
Office  of  Hearings  and  Appeais 

During  the  Week  of  August  2  Through 
August  6, 1993 

During  the  week  of  August  2  through 
August  6, 1993,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  exception  or 
other  relief  hied  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Request  for  Exception 

New  Eng/ond  Self-Serve,  Inc.,  8/4/93, 
LEE-0050 

New  England  Self-Serve,  Inc.  (NESS) 
filed  an  Application  for  Exception  firom 
the  requirement  that  it  file  Form  EIA- 
782B,  entitled  “Reseller/Retailers’ 
Monthly  Petroleum  Product  Sales 
Report,”  and  Form  EIA-821,  entitled 
“Annual  Fuel  Oil  and  Kerosene  Sales 
Report.”  The  exception  request,  if 
granted,  would  exempt  N^S  from  filing 
Forms  EIA-782B  and  EIA-821.  Due  to 
its  precarious  financial  position,  NESS 
showed  that  the  reporting  requirements 
impose  an  inordinate  burden  on  the 
firm  and  impede  the  firm’s  operations  to 
such  an  extent  that  a  gross  inequity 
exists.  Thus,  the  DOE  determined  that 
exception  relief  should  be  granted 
whidi  relieves  NESS  of  those  reporting 
requirements.  However,  due  to  the 
impermanence  of  NESS’  financial 
situation,  the  exception  relief  granted 
will  be  efiective  for  a  period  of  two 
years,  ending  Augrist  31, 1995.  At  that 
time,  if  NESS  wi^es  to  receive 
continued  exemption  from  filing 
requirements,  it  must  reapply  with  the 
DOE.  Accordingly,  the  Application  was 
partially  granted 

Refund  Applications 

Atlantic  Richfield  Company/Wemett 
Corporation,  the  Wemett  Corp.,  8/4/ 
S3,  RF304-13459,  RF304-14224 


The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  C.E.  Wemett  k  Co.  and  rescinding  in 
part  an  earlier  Decision  which  granted 
a  refund  to  'The  Wemett  Corp.  in  the 
Atlantic  Richfield  Company  Subpart  V 
special  refund  proceeding.  The  Wemett 
Corp.  had  been  granted  a  refund  based 
upon  p'urchases  made  by  a  retail  motor 
gasoline  sales  outlet  located  in  East 
Avon,  New  York.  In  its  Application,  The 
Wemett  Corp.  indicated  that  there  had 
been  no  change  of  ownership  of  the 
outlet  during  the  March  6, 1973  through 
January  27, 1981  refund  period. 

However,  on  December  14, 1992,  the 
OHA  received  an  Application  submitted 
by  CE.  Wemett  &  Co.  requesting  a 
refund  based  upon  purchases  made  at 
the  same  East  Avon  outlet  during  the 
first  twelve  months  of  the  refund  period. 
In  its  Application,  C.E.  Wemett  &  Co. 
provided  documentation  that  proved 
they  owned  the  outlet  until  March  1, 
1974,  when  it  was  sold  to  The  Wemett 
Corp.  Accordingly,  the  OHA  granted  a 
refimd  of  $677  to  C.E.  Wemett  &  Co. 
based  upon  purchases  made  at  the  East 
Avon  outlet  from  March  1973  to  March 
1, 1974.  Because  'Fhe  Wemett  Corp.  did 
not  own  the  outlet  during  that  time,  it 
is  not  entitled  to  the  portion  of  the 
refund  that  it  received  based  upon 
ARCO  purchases  made  during  the 
March  7, 1973  through  March  1, 1974  • 
period.  Accordingly,  the  OHA  directed 
The  Wemett  Corp.  and  Bassman, 
Mitchell  &  Alfano,  their  representative, 
to  remit  a  total  of  $677  to  the  DOE. 
Citronelle-Mobile  Gathering/Globe 
Manufacturing  Co.,  et  al.,  8/3/93, 
RR336-38,  et  al.. 

The  DOE  issued  a  Decision  and  Order 
directing  payment  of  refunds  to  37 
applicants  in  the  Qtronelle-Mobile 
Gathering  (Qtronelle)  special  refund 
proceeding.  These  funds  had  been 
collected  ^m  Citronelle  pursuant  to  a 
March  17, 1988  decision  of  the  United 
States  District  Court  for  the  Southern 
District  of  Alabama.  The  court  ordered 
the  transfer  of  the  Citronelle  overcharges 
fimds  from  the  registry  of  the  court  to 
the  DOE  deposit  escrow  fund  accormt, 
and  ordered  the  transfer  of  any 
additional  payments  into  the  registry  to 


the  DOE  escrow  accoimt  on  a  quarterly 
basis.  The  court  directed  the  DOE  Office 
of  Hearings  and  Appeals  (OHA)  to  make 
payments  to  the  cl^mants,  in 
proportion  to  the  number  of  gallons  of 
eligible  refined  petroleum  products 
puj^ased  by  each  claimant,  whenever 
the  amount  in  the  DOE  escrow  accoimt 
exceeds  $1,000,000.  On  July  16, 1993,  a 
payment  of  $149,949.59  from  the  court 
registry  was  deposited  into  the 
Citronelle  escrow  fund.  That  payment 
increased  the  total  in  the  E)OE’s 
Citronelle  overcharge  account  to 
$1,115,465.24.  Accordingly,  the  DOE 
directed  that  the  funds  in  the  Qtronelle 
account  be  disbursed  to  the  37  eligible 
claimants. 

Hall  Hi^  School,  District  502,  8/4/93, 
Rf272-81578 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Hall  High  S^ool,  District  502  (Hall), 
in  the  Subpart  V  crude  oil  refund 
proceeding.  The  district  certified  that  it 
required  an  average  of  7,900,900,000 
BllJ’s  of  heat  during  the  most  recent 
three  fiscal  years  (1991-93),  and  that  its 
heating  requirements,  based  on  squeue 
footage  heated,  would  not  have 
substantially  (hanged  since  the  refund 
period.  Under  the  circumstances,  the 
DOE  found  that  a  reasonable  estimate  of 
Hall’s  fuel  oil  usage  during  the  crude  oil 
refund  period  could  be  derived  from  the 
district’s  ciurent  heating  requirements. 
Based  on  the  approximate  number  of 
BTU’s  of  heat  produced  by  one  gallon  of 
fuefoil.  Hall  would  have  requir^ 
approximately  423,842  gallons  of  fuel 
oil  to  meet  its  heating  requirements 
during  the  refund  period.  Based  on  this 
estimated  usage,  the  refund  granted  in 
this  Decision  was  $339. 

State  of  New  Jersey.  8/2/93,  RF272- 
69744 

The  DOE  issued  a  Decision  and  Order 
granting  ah  Application  for  Refund  filed 
by  the  State  of  New  Jersey  in  the 
Subpart  V  crude  oil  refund  proceeding. 
The  Application  was  ^sed  on 
purchases  of  petroleum  products  by 
various  state  entities,  specified  in  the 
Decision  and  Order,  during  the  crude  oil 
price  control  pteriod.  The  Application 
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did  not  include  purchases  made  by 
counties,  municipalities,  or  school 
districts.  In  granting  the  refund,  the 
DOE  rejected  an  objection  filed  by  a 
group  of  utilities,  transporters,  and 
manufacturers.  The  totd  refund  granted 
to  the  State  of  New  Jersey  was  $258,762. 

Texaco  Inc./Collingswood  Texaco, 
Yardville  Texaco  Truck  Stop, 
Fairless  Hills  Texaco,  Cherry  Hill 
Texaco,  8/6/93,  RF32 1-1 6904, 
RF321-16905,  RF321-16906, 
RF321-16907 

The  DOE  issued  a  Decision  and  Order 
denying  four  Applications  for  Refund 
filed  by  Sure  Oil  Company  (Sure)  in  the 
Texaco  Inc.  Subpart  V  special  refund 
proceeding  on  behalf  of  four  retail'  ' 
outlets  that  Texaco  operated.  Sure  is  a 
corporation  whose  sole  shareholder, 
William  C.  D’Ippolito,  is  also  the 
majority  shareholder  of  one  of  the  four 
ouUets*  suppliers,  Edw.  J.  Sweeney  k 
Sons,  Inc.  (Sweeney).  The  DOE 
determined  that  this  common 
ownership  made  Sure  and  Sweeney 
affiliates.  Because  Sweeney  had  al^dy 
received  the  maximum  refimd  allowed 
under  the  medimn-range  presumption 
of  injury,  the  EKDE  determined  that  Sure 
was  ineligible  to  receive  any  refund. 
Accordingly,  the  four  Applications  for 
Refund  filed  by  Sure  was  denied. 
Texaco,  Inc./J.H.  Bare  Estate,  fames  6- 
Bianca  Bare  Disharoon,  8/2/93, 
RF321-16896.  RF321-17322 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  in  the  Texaco  Inc.  Subpart  V 
special  refund  proceeding  on  behalf  of 
the  J.H.  Bare  distributorship  located  in 
Port  Gibson,  Mississippi.  Both  of  the 
applicants  claimed  the  right  to  receive 
the  refund  for  the  distributorship’s 
Texaco  purchases  made  during  the 
refund  period.  One  applicant,  Bianca 
Bare  Disharoon,  claimed  the  right  to  the 
full  refund  based  upon  the  fact  that  she 
piirchased  the  distributorship  during 
the  refund  period.  The  DOE  examined 
the  Warranty  Deed  and  foimd  that  the 
light  to  a  refund  was  not  transferred  to 
Ms.  Bare  when  she  purchased  the 
business.  In  addition,  the  DOE  found 


that  Ms.  Bare  and  her  former  husband 
had  each  owned  a  one-half  interest  in 
the  distributorship.  Accordingly,  each 
applicant  received  a  refund  bas^  upon 
purchases  made  during  the  period  that 
each  owned  the  business.  Ms.  Bare 
received  one  half  of  the  refund  for  the 
distributorship  fpr  the  period  during 
which  she  had  an  interest  in  the 
business.  The  total  amount  of  the 
refunds  granted  in  this  Decision  and 
Order  was  $6,024  ($4,420  principal  and 
$1,604  interest). 

Texaco  Inc./Limerick  Texaco,  Paulsboro 
Texaco,  Montgomeryville  Texaco, 
Essington  Service  Station,  Anns 
Texaco  Service  Station,  Avondale 
Texaco,  8/5/93,  RF321-16848, 

RF32 1-1 6849,  RF321-16850, 
RF321-16851,  BF321-16852, 
RF321-16853 

The  DOE  issued  a  Decision  and  Order 
denying  six  Applications  for  Refund 
filed  by  Mission  Gas  Oil  Products,  Inc. 
(Mission)  in  the  Texaco  Inc.  Subpart  V 
special  refund  proceeding  on  behalf  of 
six  retail  outlets  that  it  operated. 
Mission  is  a  corporation  whose  majority 
shareholder,  William  C.  D’Ippolito,  is 
also  the  majority  shareholder  of  the  six 
outlets’  supplier,  Edw.  J.  Sweeney  & 
Sons,  Inc.  (Sweeney).  Tlfe  DOE 
determined  that  this  common 
ownership  made  Mission  and  Sweeney 
affiliates.  Because  Sweeney  had  already 
received  the  maximum  refimd  allowed 
imder  the  medium-range  presumption 
of  injury  and  because  Sweeney  had 
already  received  a  refund  for  purchases 
of  the  same  gallons  of  product  that  its 
affiliate  (Mission)  was  claiming,  the 
DOE  determined  that  Mission  was 
ineligible  to  receive  any  refund. 
Accordingly,  the  six  Applications  for 
Refund  filed  by  Mission  were  denied. 
Texaco  Inc. /Time  Oil  Company,  8/14/ 
93,  RR321-74 

Time  Oil  Company  (Time)  filed  a 
Motion  for  Reconsideration  of  a 
Decision  and  Order  that  denied 
duplicate  refund  applications  that  the 
firm  had  filed  in  the  Texaco  refund 
proceeding.  According  to  the  Motion, 
the  filing  of  the  second  application 


American  Standard,  Inc.,  American  Standard,  Inc . 

Atlantic  Richfield  Cbmpany/Dave’s  Parkside  Arco . 

Atlantic  Richfield  Company/Harvatis  Arco  Service  et  al  . . . i. 

Atlantic  Richfield  C(Hnpany/)ack’8  Arco  et  al  . 

Beacon  Oil  Company/Don  Rose  Oil  Company,  Inc . . 

Freuhauf  Trailer  Corp.  et  al  . .* . 

Grainger  Ready  Mix  et  al . 

Gulf  Oil  Corporation/General  Crushed  Stone  et  al . 

Gulf  Oil  Corporation/Gulf  in  Farmersville . . 

Gulf  Oil  Corporation/Johnston’s  Service  Garage  et  al . 

Metropolitan  Petroleum  k  Fuel/Jesus  Ramirez  Armando  Tundidor . 

North  Chicago  Community  Unit  School  District  187  et  al  . 


without  any  reference  to  the  earlier 
application  resulted  from 
miscommunication  aniong  the  attorneys 
for  the  firm  that  prepared  the  second 
application.  The  DOE  agreed  to  consider 
Time’s  refund  claim,  finding  that  Time 
was  not  attempting  to  obtain  two 
refunds  and  that  it  should  not  be 
penalized  for  the  poor  communicatioa 
among  its  attorneys.  With  respect  to 
Time’s  claim  for  a  refund  at  a  level 
above  the  volumetric  presumption  level 
of  $0.0011  per  gallon,  the  DOE  found 
that  Time  was  likely  overcharged  by 
Texaco  in  the  amount  of  $0,008  per 
gallon.  This  determination  was  ^ed 
upon  the  findings  in  a  Remedial  Order 
that  was  substantively  affirmed  by  the 
Federal  Energy  Regulatory  Commission 
prior  to  the  settlement  of  the 
enforcement  proceeding  by  the  Texaco 
Consent  Order.  The  Decision  also 
permitted  Time  to  take  advantage  of  the 
medium-range  presumption  of  injury. 

The  total  amount  of  the  refund  granted 
by  the  DOE  was  $13,631. 

Texaco  Inc./Toast  Texaco,  Brewer's 
Texaco,  8/2/93,  BF321-2010, 
RF321-2195 

The  EKDE  issued  a  Decision  and  Order 
denying  the  Applications  for  Refund 
that  Toast  Texaco  and  Brewer’s  Texaco 
filed  in  the  Texaco  Inc.  special  refund 
proceeding.  These  applicants  were 
imable  to  document  their  gallonage 
claim  and  instead  submitt^  estimates 
based  on  the  average  montnly  gallonage 
of  Texaco  outlets  in  their  states  during 
the  refund  period,  as  compiled  from  the 
National  Petroleum  News  (NPN)  Fact 
Book.  The  DOE  found  that  the  use  of  the 
NPN  Fact  Book  figures  was  not  a 
reliable  method  of  estimating  an 
individual  outlet’s  purchases. 

Refund  Applications 

The  Office  of  Hearings  and  Apj^als 
issued  the  following  D^isions  and 
orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and  . 
Orders  are  available  in  the  Public 
Reference  Room  of  the  office  of  Hearings 
and  Appeals. 

.  RF272-16177  08/04/93 

RD272-16177 

.  RF304-14282  08/04/93 

.  RF304-13896  08/04/93 

.  RF304-14200  08/02/93 

.  RF238-71  08/02/93 

.  RF272-91203  08/05/93 

.  RF272-91236  08/05/93 

.  RF30a-16452  08/04/93 

.  RF300-13513  08/02/93 

.  RF300-19626  08/04/93 

.  RF340-3  08/02/93 

RF349-4 

.  RF272-81284  08/04/93 
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Sholl  Oil  Company/James  W.  Hunter,  Dahlke  Oil  Co  . . 

Texaco  Inc./ Academy  Blvd.  Texaco  et  al . 

Texaco  lnc./Adolp5‘s  Texaco . . . 

Texaco  Inc./ American  Commercial  Barge  Line  et  al . 

Texaco  Inc./Curt  Labansky’s  Texaco  et  al . 

Texaco  Inc./Selmont  Texaco . 

Texaco  Inc./Swedes  Texaco  Service . 

Texaco  Inc./United  Tire  Service  et  al . . 


RF315-6a63 

08/02/93 

RP315-10175 

RF321-13881 

08/04/93 

RF321-19811 

08/02/93 

RF321-3104 

08/06/93 

RF321-5663 

.  08/04/93 

RR321-130 

08/04/93 

RF321-19813 

08/04/93 

RF321-15516 

08/02/93 

Disniissala 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

American  Forest  Products  .... 

RF321-17969 

Bob’s  Texaco . ,* . 

RF321-9283 

Bobby  K.  Grad/s  Texaco . 

RF32 1-1 2080 

Cherry  Texaco  . 

RF321-10906 

Crty  of  Seven  Hills  . 

RF272-85194 

Clav  Oil  Tenminal  . 

RF321-8812 

Ckmon  County  . . 

RF272-85180 

CoUette’s  Texaco  . 

RF321-10636 

Eastside  Texaco  . . . 

RF321-9492 

Gabies  Texaco  Service  Cerv 

RF321-11009 

ter. 

Hertford  County . : . 

RF272-85190 

Holloway  Texaco . 

RF321-9491 

Horrre  kterket  . 

RF32 1-1 2403 

Homer  Bourque  Distribution  . 

RF300-19996 

Jarrells'  Texaco  . . 

RF321-11010 

Jay  Swab  Texaco  . 

RF321-9415 

Kenneth  Bollinger . 

RF321-14210 

Urrcoln  &  Lincoin  Garage  . 

RF321-11039 

Lyon  County _ r. . 

RF272-85185 

Morrissette  Texaco  . . 

RF321-11090 

Northridge  Texaco  . 

RF321-12466 

Northside  Texaco  . . 

RF321-9490 

Oklahoma  Rerxiering  Co . 

RF300-15111 

Platte  County  School  District 

RF272-87167 

010. 

Premium  OH  Co.  . 

RF321-7859 

Pressley  Texaco  . 

RF321-10926 

Royson’s  Texaco  . 

RF321-10955 

Salem  County  . 

RF272-85177 

Salem-Keizer  School  District 

RF272-87992 

24J. 

Sherwood  Texaco . 

RF321-7849 

St.  Albans  Service  Cerrter  .... 

RF300-15469 

Stafford  Count/ . 

RF272-85188 

Westpwk  Texaco . 

RF321-10982 

Williams  Texaco  Service  Sia- 

RF321-11946 

tion. 

YaKama  VaHey  Tire . 

RF321-9401 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  O^ce  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  S  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 


Dated;  October  16, 1993. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

(FR  Doc  93-26075  Filed  10-21-93;  8:45  am) 
BOiJNO  CODE  aaso-ei-e 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4793-3] 

Public  Water  System  Supervision 
Program  Revision  for  the 
Commonwealth  of  Pennsylvania 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Public  notice  is  hereby  given 
in  accordance  with  the  provisions  of 
1213  of  the  Safe  Drinking  Water  Act  as 
amended,  42  U.S.C.  300f  et  seq.,  and  40 
CFR  142.10,  the  National  Primary 
Drinking  Water  Regulations,  that  the 
Commonwealth  of  Pennsylvania  has 
revised  its  approved  State  Public  Water 
System  Supervision  Primacy  Program. 
Pennsylvania  has  adopted  pubic  notice 
regulations  that  correspond  to  the 
revised  EPA  public  notice  requirements 
promulgated  on  October  28, 1987  (52  FR 
41534).  EPA  has  determined  that  these 
State  program  revisions  are  no  less 
stringent  than  the  corresponding 
Federal  regulations  and  has  tentatively 
decided  to  approve  these  State  program 
revisions. 

All  interested  parties  are  invited  to 
request  a  public  hearing.  A  request  for 
a  public  hearing  must  be  submitted  by 
November  22, 1993  to  the  Acting 
Regional  Administrator  at  the  address 
shown  below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Acting  Regional  Administrator. 
However,  if  a  substantial  request  for  a 
public  hearing  is  made  by  November  22, 
1993,  a  public  hearing  will  be  held.  If 
no  timely  and  appropriate  request  for  a 
hearing  is  receiv^  and  the  Acting 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  effective  on 
November  22, 1993. 

A  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 


requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Acting  Regional 
Administrator's  determination  and  of 
information  that  the  requesting  person 
intends  to  siibmit  at  sudi  a  hearing.  (3) 
The  signature  of  the  individual  making 
the  request;  or,  if  the  request  is  made  on 
behalf  of  an  organization  or  other  entity, 
the  signature  of  a  responsible  oHicial  of 
the  organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency,  Region 
3,  641  Chestnut  Building,  Philadelphia, 
Pennsylvania  19107. 

Pennsylvania  Department  of  Environmental 
Resources,  P.O.  Box  6467,  Harrisburg, 
Pennsylvania  17105-6467.  ^ 

FOR  FURTl^R  INFORMATION  CONTACT:  " 

Catherine  M.  McCaflrey,  U.S.  EPA, 
Region  3,  Drinking  Water  Section 
(3WM41  j,  at  the  Philadelphia  address 
given  above;  telephone  (215)  597-8992. 

Dated;  October  5, 1993. 

Stanley  L.  Laskowaki, 

Acting  Regional  Administrator,  EPA.  Region 
3. 

(FR  Doc.  93-26044  Filed  10-21-93;  8;45  am] 
BttJJNQ  CODE  SSSO  60  M 


[ER-FRL-4704-6] 

Environmental  Impact  Statements  and 
Regulations:  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  October  4, 1993  through 
October  8. 1993  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
.Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10, 1993  (58  FR  18392). 


/ 
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Draft  EISs 

ERP  No.  D-AFS-J65149-MT  RaUng 
EC2,  Big  Mountain  Ski  and  Siunmer 
Resort  ^pansion  Project,  Special-Use- 
Permit,  Flathead  National  Forest,  Tally 
Lake  and  Glacier  View  Ranger  Districts, 
Whitefish  County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
potential  for  aggravating  channel 
erosion  due  to  higher  flows  from 
snowmaking  in  a  stream  channel  that 
currently  is  unstable  and  erodible  and 
potential  air  quality  impacts.  EPA 
requested  that  these  issues  he  discussed 
in  more  detail  in  the  final  document. 

ERP  No.  D-AFS-J65207-CO  Rating 
EC2,  Moimtain  Plover  (Charadruis 
Montanus)  Management  Strategy, 
Implementation,  Pawnee  National 
Grassland,  Arapaho  and  Roosevelt 
National  Forests,  Weld  County,  CO. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
proposed  management  plan  since  there 
is  a  lack  of  detailed  knowledge 
concerning  the  requirements  for 
sustainability  of  both  the  target  species 
and  other  biotic  components  of  the 
ecosystem. 

ERP  No.  D-AFS-J65208-MT  Rating 
EC2,  Smokey-Corridor  Timber  Sales, 
Timber  Management  and  Road 
Construction/Reconstruction , 
Implementation,  Lewis  and  Clark 
National  Forest,  White  Sulphur  Springs, 
Meagher  County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  projected 
increases  in  sediment  loadings  and  the 
eflects  they  may  have  on  aquatic 
resources.  EPA  also  requested 
additional  information  on  wetlands  and 
associated  monitoring. 

ERP  No.  D-AFS-J65209-MT  Rating 
EC2,  Middle  Fork  Ecosystem 
Management  Project,  Implementation, 
Flathead  Nationd  Forest,  Himgry  Horse 
Ranger  District,  Flathead  River,  Flathead 
County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
protection  of  air  quality  in  Class  I  areas, 
and  compliance  with  conformity 
requirements  of  the  Clean  Air  Act. 

ERP  No.  D-BPA-L05204-WA  RaUng 
EC2,  Tenaska — Washington  n 
GeneraUon  Electric  Power  Plant 
Construction,  OperaUon  and  NPDES 
Permit,  Pierce  Coxmty,  WA. 

Summary:  EPA  expressed 
environmental  concerns  with  the 
incremental  regional  impact  of  project- 
related  air  emissions  and  the  potenUal 
for  infiltraUon  of  pollutants  at  the  site 
during  construcUon  and  operaUons. 

ERP  No.  D-NPS-J80005-SD  RaUng 
LO,  Jewel  Cave  NaUonal  Monument 


General  Management  Plan  (GMP), 
Implementation,  Black  Hills  National 
Forest,  Custer  County,  SD. 

Summary:  EPA  had  no  objecUons  to 
the  propos^  acUon.  ERP  No.  D-NPS- 
J80006-SD  RaUng  LO,  Wind  Cave 
NaUonal  Park,  General  Management 
Plan  (GMP),  ImplementaUon,  Black 
Hills,  Custer  County,  SD. 

Summary:  EPA  had  no  objecUons  to 
the  propos^  acUon. 

ERP  No.  D-SFW-J9905&-WY  RaUng 
LO,  Gray  Wolves  (Cmis  Lupus) 
ReintroducUon  into  the  Yellowstone 
NaUonal  Park  and  Central  Idaho, 
ImplementaUon,  MT,  WY  and  ID. 

Summary:  EPA  did  not  identify 
potential  environmental  impacts 
requiring  substantive  changes  to  the 
proposal. 

ERP  No.  DA-COE-E36013-MS  RaUng 
EC2,  Mississippi  River  and  Tributaries 
Flood  Control.  Updated  Information, 
Upper  Yazoo  Projects  (UYP),  Yazoo 
River  Basin,  several  Counties,  MS. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
sufficiency  and/or  successfitlness  of 
project  mitigation.  Necessary  additional 
information  will  need  to  be  collected 
during  the  forthcoming  monitoring  to 
determine  efficacy  of  the  plan  and  its 
sufficiency. 

Final  EISs 

ERP  No.  F-AFS-J65185-UT  North 
Slope  Timber  Sale  and  Road 
Construction/  Reconstruction, 
Implementation,  Dixie  National  Forest, 
Teasdale  Ranger  District,  Wayne 
County,  UT. 

Summary:  EPA  had  no  objections  to 
the  proposed  action  as  the  final 
document  adequately  addressed  old 
growth  management  issues. 

ERP  No.  F-AFS-J65202-MT  Buck- 
Little  Boulder  Timber  Sales  and  Timber 
Harvest.  Implementation.  Bitterroot 
River,  Bitterroot  National  Forest.  West 
Fork  Ranger  District.  Ravalli  County. 
MT. 

Summary:  EPA  had  no  objecUons  to 
the  selection  of  alternative  5.  EPA 
suggested  that  additional  monitoring  to 
validate  projected  impacts  be  included 
in  the  action. 

ERP  No.  F-FHW-J40125-MT  Shiloh 
Road  Interchange  Project,  Construction, 
1-90  in  the  vicinity  of  the  existing 
Shiloh  Road  Overpass  (1-90  milepost 
443)  and  Improvements  to  the  South 
Frontage  Road.  Fimding  and  Section 
404  Permit,  between  the  Cities  of  Laurel 
and  Billings,  Yellowstone  County,  MT. 

Summary:  EPA  had  no  objections  to 
the  Federal  Highway  Administration’s 
proposed  construction  of  a  new 
interchange  for  Interstate  Highway  90  at 


Shiloh  road,  west  of  Billings,  Montana 
in  Yellowstone  County. 

ERP  No.  F-NPS-J61086-MT  Grant- 
Kohrs  Ranch  National  Historic  Site. 
General  Management  Plan  and 
Development  Concept  Plan. 
Implementation,  Northern  Rockies, 
Powell  County,  MT, 

Summary:  EPA  had  no  objections  to 
the  proposed  action. 

ERP  No.  F-UAF-E11028-GA  Moody 
Air  Force  Base  Beddown  of  a  Composite 
Wing  for  F-16,  A/OA-10  and  C-130 
Aircraft.  Implementation.  Lowndes  and 
Lanier  Counties,  GA. 

Sutrunary:  EPA  had  no  objections  to 
the  proposed  action  as  previous 
concerns  have  been  adequately 
addressed  in  the  final  document. 

Regulations 

ERP  No.  R-DOE-A09817-00  10  CFR 
Part  60  Disposal  of  High-Level 
Radioactive  Wastes  in  Geologic 
Repositories:  Investigation  Evaluation  of 
Potentially  Adverse  Conditions. 

Summary:  EPA  had  no  comments  to 
the  proposed  regulation. 

ERP  No.  R-DOT-A59009-00  49  CFR 
Part  106  et  al — Research  and  Special 
Program  Administration — ^Proposal  for 
Safeguarding  Food  fit>m  Contamination 
during  Transportation. 

Summary:  EPA  requested  that 
wording  be  added  to  the  preamble 
requesting  that  all  residues  from  the 
clean-out  of  the  vehicles  comply  with 
applicable  environmental  regulations. 
Additionally,  EPA  su^ested  that  the 
carrier  be  required  to  certify  that  the 
vehicle  tank  is  cleaned  and  by  what 
method. 

Dated:  October  19. 1993 
William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  93-26045  Filed  10-21-93;  8:45  am) 
BH.IJNO  CODE  KSO-SO-U 


IEft-FRL-4704-71 

Environmental  impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  or  (202)  260-5075. 

Weekly  receipt  of  Environmental 
Impact  Statements  filed  October  11. 

1993  through  October  15. 1993  pursuant 
to  40  CFR  1506.9. 

EIS  No.  930360,  DRAFT  EIS,  AFS,  CA, 
Motmt  Baldy  Land  Exchange  Project, 
Implementation  and  Special-Use- 
Permit,  Angeles  National  Forest,  San 
Antonio  C^yon,  Los  Angeles  and  San 
Bernardino  Counties.  CA.  Due: 
December  6, 1993,  Contact:  Michael  J. 
Rogers  (818)  574-1613. 
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OS  No.  930361,  DRAFT  EIS,  FHW,  WI. 
US  151/WI-41  Waupun  to  Fond  du 
Lac  Project,  Construction,  Funding 
and  Possible  COE  Section  404  Permit, 
Fond  du  Lac  County.  WI,  Due: 
December  6, 1993,  Contact:  James 
Zavoral  (606)  264-5944. 

OS  No.  930362,  FINAL  OS.  EPA,  AL. 

TX.  LA.  MS.  ADOPTION— 1993 
Central  and  Western  Gulf  of  Mexico 
Outer  Continental  Shelf  (OSC)  Oil  and 
Gas  Lease  Sales  No.  142  and  No.  143, 
Implementation  and  Lease  Offerings, 
offshore  AL.  LA,  TX  and  AL.  Contact: 
Nonn  Thomas  (214)  655-2260. 

The  US  Environmental  Protection 
Agency  has  adopted  the  US  Department 
of  the  Interior,  I^nerals  Management 
Service's,  final  OS  filed  with  &e  US 
Environmental  Protection  Agency  on 
10-30-92.  The  EPA  was  a  Cooperating 
Agency  on  the  DOTs  OS.  Recirculation 
of  the  document  in  not  necessary. 

OS  No.  930363,  FINAL  EIS.  FHW.  CA. 
GA-17  at  Lexington  Reservoir 
Interchange  Project,  Interchange  and 
Frontage  Roads  Construction  south  of 
the  Town  of  Los  Gatos,  Funding  and 
COE  Section  404  Permit,  Santa  Clara 
County.  CA,  Due:  November  22, 1993, 
Contact:  John  R.  Schultz  (916)  551- 
1314. 

EIS  No.  930364,  FINAL  OS,  AFS,  OR. 
1991  Warner  Creek  Fire  Recovery 
Project.  Northern  Spotted  Owl  Habitat 
and  Other  Resources  Reforestation, 
Northern  Spotted  Owl  Habitat 
Conservation  Area  0-10,  Willamette 
National  Forest,  Oakridge  Ranger 
District.  Lane  County,  OR,  Due: 
November  22, 1993,  Contact:  Terri 
Jones  (503)  782-2291. 

OS  No.  930365,  DRAFT  OS,  FTA,  OR. 
New  Eugene  Transfer  Station 
Construction  and  Site  Selection, 
Funding,  McDonald  Site  or  IHOP  Site, 
Lane  County,  OR.  Due:  December  6. 
1993,  Contact:  Terry  L.  Ebersole  (206) 
220-7954. 

OS  No.  930366,  DRAFT  EIS.  AFS,  ID. 
Savant  Sage  Resource  Area  Land  and 
Resource  Management  Plan. 
Implementation.  Idaho  Panhandle 
National  Forests.  Feman  Ranger 
District,  Bonner  and  Kootenai 
Counties,  ED,  Due:  December  6, 1993, 
Contact:  Patrick  Sheridan  (202)  720- 
1614. 

OS  No.  930367,  DRAFT  OS.  AFS.  ID. 
Prichard  Creek  Analysis  Area  Land 
and  Resource  Management  Plan, 
Implementation,  Id^o  Panhandle 
National  Forests,  Wallace  Ranger 
District.  Coeur  d’Alene  River,  ID,  Due: 
December  6. 1993,  Contact:  Don 
Garringer  (208)  769-6110. 

OS  No.  930368,  DRAFT  OS.  NPS,  CA. 
Presido  of  San  Francisco  General 


Management  Plan,  Golden  Gate 
National  Recreation  Areas, 
Implementation.  San  Francisco,  CA. 
Due:  December  21. 1993,  Contact: 

Brian  O’Neill  (415)  556-2920. 

EIS  No.  930369,  FINAL  EIS.  COE.  CA. 

Bel  Marin  Key  Unit  5  (BMK5) 
Residential  Community  Construction 
and  Development,  Master  Plan  and 
Rezoning  Application  Approvals  and 
Permits,  Novato  Creek.  Marin  County. 
CA,  Due:  November  22. 1993,  Contact: 
Lars  Forsman  (415)  744-3318. 

OS  No.  930370,  FINAL  OS,  FTA,  MD. 
Baltimore-Washington  International 
Airport  Extension,  Central  Light  Rail 
Line  (CLRL),  Funding,  Anna  Arundel, 
Baltimore  and  Howard  Counties,  MD, 
Due:  November  22, 1993,  Contact; 
Sheldon  A.  Kinbar  (215)  656-6900. 

OS  No.  930371,  FINAL  OS.  FTA.  MD. 
Hunt  Valley  Ught  Rail  Line 
Extension,  Timonium  Fairgrounds 
Station  to  Hunt  Valley,  Funding, 
Baltimore  Central  Li^t  Rail  Line, 
Baltimore  and  Anne  Arundel 
Counties,  MD,  Due:  November  22. 

1993,  Contact:  Sheldon  A.  Kinbar 
(215)  656-6900. 

Amended  Notices 

OS  No.  930288.  DRAFT  OS,  COE.  CA. 
Syar  Mining  Operation  and 
Reclamation  Flan,  Six  Sites  Selected 
along  the  Russian  River,  Construction, 
Mining-Use-Permit  and  COE  Section 
404  Permit,  City  of  Healsburg, 
Sononma  County,  CA,  Due:  October 

28. 1993,  Contact:  Lars  Forsman  (415) 
744-3322.  Published  FR  -08-27-93— 
Review  period  extended. 

OS  No.  930316,  DRAFT  EIS.  AFS.  CA. 
NV,  Interagency  Motor  Vehicle  Use 
Plan  (IMVUP)  Revision, 
Implementation,  Acquisition  for  Land 
within  the  Inyo  National  Forest  and 
Bishop  Resource  Area,  Inyo,  Madera. 
Tulare  and  Mono  Coiinties,  CA  and 
Esmeralda  and  Mineral  Counties,  NV, 
Due:  December  9. 1993,  Contact:  Ernie 
DeCraff  (619)  873-2439.  Published  FR 
09-17-93 — Review  period  extended. 
EIS  No.  930356,  DPJU^  SUPPLEMENT, 
EPA,  TX,  LA,  Gulf  of  Mexico  Outer 
Continental  Shelf  (OCS)  Region  Oil 
and  Gas  Extraction  Activities,  General 
New  Source  NPDES  Permit  Issuance, 
offshore  TX  and  LA  ,  Ehie:  November 

29. 1993,  Contact:  Norm  Thomas  (214) 
655-2260.  Published  FR  10-15-93— 
Title  Change  and  notification  that  this 
document  is  open  for  a  45-day  review 
period  ending  on  11-29-93. 

Dated:  October  19, 1993. 

William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doc.  93-26046  Filed  10-21-63;  8:45  am] 
eajJNO  CODE  S6S0-6O-U 


(FRL-4793-4] 

Open  Meeting  of  the  Superfund 
Evaluation  C^mittee  of  the  National 
Adviaory  Council  for  Environmental 
Policy  and  Technology  (NACEPT) 

Under  Public  Law  92463  (The  Federal 
Advisory  Committee  Act),  EFA  gives 
notice  of  a  meeting  on  November  8. 

1993  of  the  Superfund  Evaluation 
Committee.  The  Superfund  Evaluation 
Committee  is  a  subcommittee  of  the 
National  Advisory  Coimdl  for 
Environmental  Policy  and  Technology 
(NACEPT),  an  advisory  committee  to  the 
Administrator  of  the  ^A.  The 
Subcommittee  will  discuss  their 
recommendations  for  improving  key 
aspect  of  the  Superfund  Program.  Iho 
meeting  will  take  place  at  the  J.W. 
Marriott  Hotel  (1331  Pennsylvania 
Avenue.  NW.)  fixrm  12:30-5  p.m. 
Interested  parties  may  call  the  RCRA/ 
Superfund  Hotline  at  1-800-424-9346, 
703-920-9810,  or  1-800-486-3323 
(TDD)  for  copies  of  the  materials  EPA  is 
providing  to  the  Committee. 

Written  comments  will  be  reviewed 
by  the  Committee  if  received  one  week 
prior  to  the  meeting.  Written  comments 
of  preferably  not  more  than  25  pages  (at 
least  25  copies)  may  be  provided  to  the 
committee  up  until  the  meeting.  Those 
Interested  in  attending  must  contact 
Abby  Pimie  (U.S.  EPA  401^  Street  SW. 
W'ashington,  DC  20460,  mail  code,  1601 
or  phone,  202-260-7567,  or  fax,  202- 
260-3682. 

Dated:  October  15. 1993. 

Abby  J.  Pimie, 

NACEPT  Designated  Federal  Official. 

(FR  Doc.  93-26043  Filed  10-21-93;  8:45  am] 
BOUNQ  CODE  esaa-EO-M 


lFnL-4793-6] 

Public  Meeting  of  the  Phosphoric  Acid 
Production  Waste  Dialogue  Committee 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Federal  Advisory  Committed 
meeting. 

SUMMARY:  As  required  by  the  Federal 
Advisory  Committee  Act.  we  are  giving 
notice  of  the  August  meeting  of  the 
Phosphoric  Acid  Production  Waste 
Dialogue  Committee.  The  meeting  is 
open  to  the  public  vrithout  advance 
registration. 

The  purpose  of  the  meeting  is  to 
continue  to  review  information 
regarding  process  changes  that  will 
reduce  the  volume  and/or  toxicity  of 
phosphogypsum  and  process 
wastewater  from  the  production  of 
phosphoric  add. 
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OATES:  The  Committee  meeting  will  be 
held  on  November  9, 1993  from  10  8.m. 
to  4:30  p.m.  and  November  10, 1993 
from  8  a.m.  to  3  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  National  Hotel.  Columbia 
Pike  and  Washington  Blvd.,  Arlington, 
Virginia  22204;  (703)  521-2122. 

FOR  FURTHER  MFORIIATION  CONTACT. 
Persons  needing  further  information  on 
the  technical  or  scientific  matters 
related  to  phosphoric  add  wastes 
should  contact  Dr.  Daniel  R.  Bushman, 
Office  of  Pollution  Prevention  and 
Toxics,  Economics,  Exposure  and 
Technology  Division.  TS-779, 
Environmental  Protection  Agency, 
Washington,  DC,  20460;  phone  (202) 
260-6700.  Persons  needing  further 
information  on  the  committee’s 
procedural  and  logistical  matters  should 
call  the  Committee’s  facilitator,  Greg 
Bourne,  Southeast  Negotiation  Network, 
Georgia  Institute  of  Technology,  Atlanta, 
GA  (404)  853-9846. 

Dated:  October  19. 1993. 

Deborah  Dalton, 

Designated  Federal  Official,  Office  of 
Regulatory  Management  S’  Ev^uation,  Office 
of  Policy.  Planning  and  Evaluation. 

(FR  Doc.  93-26040  Filed  10-21-93;  8:45  am] 
BtUINQ  CODE  SBSO-60-a 


EQUAL  EMPLOYMENT  OPPOFITUNiTY 
COMMISSION 

SES  Perfonnance  Review  Board 
Membere 

AGENCY:  Equal  Employment 
Opportimity  Comi^ssion  (EEOC). 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the  SES 
Performance  Review  Board  of  EEOC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrida  Cornwell  Johnson,  Diredor, 
Human  Resources  Management 
Services,  Equal  Employment 
Opportunity  Commission.  1801 L  Street, 
NW..  Washington.  DC  20507,  (202)  663- 
4306. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  requirement  of  section  4314(c)(1), 
chapter  43  title  5  U.S.C,  membership  of 
the  SES  Performance  Review  Board  is  as 
follows:  Ms.  Ronnie  Blumenthal, 
Diredor,  Office  of  Federal  Operations, 
Equal  Employment  Opportimity 
Commission  (Chairperson);  Mr.  Bland 
Brockenborough,  Assistant 
Commissioner,  Administration, 
Finandal  Management  Service, 
Department  of  Treasury;  Mr.  Doug 
Newkirk,  Assistant,  U.S.  Trade 
Representative.  Office  of  U.S.  Trade 


Representative;  Ms.  Elizabeth  Thornton, 
Acting  Legal  Counsel,  Equal 
Employment  Opportunity  Commission 
(Alternate). 

Signed  at  Washington,  DC,  on  this  18th  day 
of  October  1993. 

For  the  Commission. 

Tony  E.  Gallegos, 

Chairman. 

(FR  Doc.  93-25982  Filed  10-21-93;  8:45  am] 
BIUJNQ  CODE  ano-os-M 


FEDERAL  COMMUNICAHOT^S 
COMMISSION 

Public  Information  Coliaction 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

October  18, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Ad  of  1980  (44  U.S.C  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission’s  copy 
contrador.  International  Transcription 
Service.  Inc.,  2100  M  Street,  NW.,  Suite 
140,  Washington.  DC  20037,  (202)  857- 
3800.  For  filler  information  on  this 
submission  contad  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contad  Jonas  Neihardt,  Office  of 
Management  and  Budget.  Room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-4814. 

OMB  Number:  3060-0076. 

Title:  Annual  Employment  Report  for 
Common  Carriers. 

Form  Number:  FCC  Form  395. 

Action:  Revision  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for* 
profit  (induding  small  businesses). 

Frequency  of  Responses:  Annual 
reporting  requirement. 

Estimated  Annual  Burden:  1,200 
responses;  1  hour  average  burden  per 
response;  1,200  hours  total  annual 
bu^en. 

Needs  and  Uses:  The  Annual 
Employment  Report  is  a  data  collection 
device  for  enforcement  and  assessment 
of  the  Commission’s  EEO  Rules.  All 
common  carrier  licensees  or  permittees 
with  sixteen  (16)  or  more  full-time 
employees  are  required  to  file  this 
report  and  retain  it  for  a  two-year 
period.  The  report  identifies  each 
carrier’s  stafi  by  gender,  race,  color  and/ 
or  national  origin  in  each  of  nine  major 
job  categories.  The  FCC  Form  395  and 
instructions  have  been  edited.  In 


addition  to  the  style  and  grammatical 
changes,  we  have  amended  the 
instructions  to  clearly  indicate  that 
reporting  units  with  fewer  than  sixteen 
full-time  employees  do  not  have  to  file 
this  form  but  may  do  so  to  comply  with 
another  filing  requirement  under  47 
CFR  21.307, 22.307,  or  23.55  and  have 
added  a  new  section  to  the  form  that  the 
reporting  unit  merely  has  to  check  in 
order  to  comply  unless  it  has  had  EEO 
complaints  fileid  against  it.  For  reporting 
units  with  sixteen  or  more  full-time 
employees,  the  new  section  of  the  form 
reduces  the  filing  burden  from  two  (2) 
reports  to  only  one  (1).  Also  the  num^r 
of  copies  of  the  report  to  be  filed  as  been 
reduced  from  two  to  one. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  93-25971  Filed  10-21-93;  8:45  am] 
BEiJNO  CODE  t712-41-M 


[Report  No.  1979] 

Petition*  tor  Reconaideration  and/or 
Clarification  of  Action*  In  Ruiemaking 
Proceeding* 

October  18, 1993. 

Petitions  for  reconsideration  and/or 
clarification  have  been  filed  in  the 
Commission  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
room  239, 1919  M  Street,  NW. 
Washington,  DC  or  may  be  purchased 
from  the  Commission’s  copy  contractor 
ITS,  Inc.  (202)  857-3800.  Opposition  to 
these  petitions  must  be  filed  November 
8. 1993.  See  §  1.4(b)(1)  of  the 
Commission’s  rule  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

subject:  Redevelopment  of  Spectrum 
to  Encourage  Innovation  in  the  Use  of 
New  Telecommunications  Technologies 
(ET  Docket  No.  92-9,  RM  No.  7981  and 
8004). 

Petition  for  Reconsideration 
Number  of  Petitions  Filed:  2 
Petition  for  Clarification  and/or 
Reconsideration 
Number  of  Petitions  Filed:  4 
Petition  for  Partial  Reconsideration 
Number  of  Petitions  Filed:  2 
Petition  fw  Reconsideration  and  Partial 
Clarification 

Number  of  Petitions  Filed:  1 
Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  93-25972  Filed  10-21-93;  8:45  am] 
BIUJNO  CODE  cria-oi-M 
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Licensee  Order  to  Show  Cause 


The  Chief,  Audio  Service  Division. 
Mass  Media  Bureau,  has  before  him  the 
following  matter. 


Applicant,  dty/stata 

MM 

docket 

No. 

Delta  Radk>,  Inc,  Licenaea  of 

WDTL  (AM),  Cleveland,  MS  ....... 

93-262 

(RagafiSng  the  aUent  status  of  Station 
WOTL  (AM)) 


Pursuant  to  section  312(a)  (3)  end  4  of 
the  Communications  Act  of  1934,  as 
amended.  Delta  Radio,  Inc.  has  been 
directed  to  show  cause  why  the  license 
for  Station  WDTL  (AM)  should  not  be 
revoked,  at  a  proceeding  in  which  the 
above  matter  has  been  designated  for 
hearing  concerning  the  following  issues: 

1.  To  determine  whether  Delta  Radio. 
Inc.  has  the  capability  and  intent  to 
expeditiously  resume  broadcast 
operations  of  WKLO  (AM)  consistent 
with  the  Commission's  rules. 

2.  To  determine  whether  Delta  Radio, 
Inc.  has  violated  §§  73.1740  and/or 
73.1750  of  the  Commission’s  rules. 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
forgoing  issues,  whether  Delta  Radio, 
Inc.  is  qualified  to  be  and  remain  the 
licensee  of  Station  WDTL  (AM). 

A  copy  of  the  complete  Show  C^use 
Order  and  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
F(X  Dockets  Branch  (Room  320),  1919 
M  Street,  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
fix}m  the  (Commission’s  duplicating 
contractor.  International  Transcription 
Service,  2100  M  Street,  NW..  Suite  140, 
Washington,  DC  20037  (telephone  202- 
857-3800). 

Federal  (Communications  (Commission. 

Larry  D.  Eads, 

Chief,  Audio  Services  Division.  Mass  Media 
Bureau. 

[FR  Doc  93-25968  Filed  10-21-93;  8:45  am] 
BUXMQ  CODE  WIS-OI-II 


Applications  for  Consolidated  Hearing 


1.  The  (Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station. 


ApplicanL  dty/ 
state 

Re  No. 

MM 

docket 

No. 

A  DeSoto 

BPH- 

93-263 

BrocKlcasting 

920324ME 

Coip.,  Mans- 

• 

field.  LA 

ApplicanL  dty/ 
state 

FileNa 

MM 

docket 

No. 

B.  Caty  D. 

BPH- 

Ckunp,  Marts- 
lieid.  LA 

920402M1 

C.  MitcheH 

BPH- 

. 

Tyner.  Mans- 
Md,  LA 

920403MA 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  he^ng  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
heading  at  51  FR  19,347,  May  29, 1986. 
The  letter  shown  before  each  applicant’s 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Comparative,  A,  B.  C 

2.  Ultimate,  A.  B,  C 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete 
HDO  in  this  proos^ing  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  F(X  Donets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washin^on,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission’s  duplicating  contractor. 
International  Transcription  Service. 

2100  M  Street,  NW.,  Suite  140, 
Washington,  20037  (telephone  202- 
857-3800). 

LanyD.  Eads. 

Chief,  Audio  Services  Division  Mass  Media 
Bureau. 

IFR  Doc.  93-25967  Filed  10-21-93;  8:45  am] 
BUJJNQ  CODE  Sni-01— M 


Renewal  Application  Designated  for 
Hearing 

1.  The  Chief,  Audio  Services  Division, 
Mass  Media  Bureau  has  before  him  the 
following  application  for  renewal  of 
license: 


Applicant  dty/ 
state 

Re  No. 

MM 

Docket 

No. 

A  Quality  Com- 
municatiorts, 

Inc. 

Nelsonville, 

Ohio. 

BR-690606UF 

93-261 

(Seeking  a  renewal  of  the  Dcenae  of  Statkin 
WYNO(AM)) 

2.  Pursuant  to  section  309(b)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  application  has 
been  designated  for  hearing  in  a 
proceeding  upon  whose  issues  are  set 
forth  below: 

1.  To  determine  whether  (hiality 
Communications,  Inc  has  the  capability  and 
intent  to  expeditiously  resume  broadcast 
operations  of  WYNO  (AM)  consistent  with 
the  Commission’s  Rules. 

2.  To  determine  whether  (hiality 
Communications,  Inc  has  violated 
§$  73.1740  and/or  73.1750  of  the 
Commission’s  Rules. 

3.  To  determine,  in  light  of  the  evidence 
adduced  pursuant  to  the  preceding  issues, 
whether  or  not  grant  of  the  subject  renewal 
of  license  application  would  serve  the  public 
interest,  convenience  and  necessity. 

A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  F(X  Dockets  Branch  (Room 
320),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  may  also  be 
purchased  from  the  Commission’s 
duplicating  contractor.  International 
Transcription  Service,  2100  M  Street, 
NW..  Suite  140,  Washington,  DC  20037 
(telephone  202-857-3800). 

Federal  (Communications  Commission. 

Larry  D.  Eads, 

Chief,  Audio  Services  Division,  Mass  Media 
Bureau. 

(FR  Doc  93-25969  Filed  10-21-93;  8:45  am] 
BRUNO  CODE 


Application  for  Consolidated  Hearing 


1.  The  Commission  has  before  it  the  > 
following  mutually  exclusive 
applications  for  a  new  FM  Station: 


Applicant,  dty/ 
state 

FUe  No. 

MM 

Docket 

A  Frank  B. 

BPH- 

93-264 

DuRoss, 

Whitesbofo, 

New  York. 

92051 2MC 

B.  New  Horizons 

BPH- 

. . 

Broadcasting. 

WNtesboro, 

New  York. 

92051 3MF 

C.  Kenneth  F. 

BPH- 

Rosar,  Jr., 
Whitesboro, 

New  York. 

92051 3MI 

D.  Kevin  O’Kane, 

BPH- 

Whitesboro, 

New  York. 

920S14MK 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
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issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  the  issues  has 
been  standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  below  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Comparative,  A,  B,  C,  D 

2.  Ultimate,  A,  B,  C,  D 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
each  such  issue  and  the  applicants  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceet^g  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  Tiio 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Service,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037  (telephone  202- 
857-3800). 

Larry  D.  Eads, 

Chief.  Audio  Services  Division.  Mass  Media 
Bureau. 

(FR  Doc.  93-25966  Filed  10-21-93;  8:45  amj 
aauNQ  CODE  sria-oi-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1000-OR] 

Kansas;  Amendment  to  Notice  of  a 
Major  Disaster  Oeciaratlon 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas.  (FEMA-IOOO-DR),  dated  July 
22, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  October  12. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. ' 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas  dated  July  22, 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
22. 1993:. 

Barton,  Graham,  and  Thomas  Coimties  for 
Public  Assistance  and  Individual  Assistance. 


Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Richard  W.  Krimm, 

Deputy  Associate  Director.  State  and  Local 
Programs  and  Support. 

(FR  Doc.  93-26038  Filed  10-21-93;  8:45  am) 
WU04O  CODE  S7ia-(a-« 


[FEMA-995-OR] 

Missouri;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri,  (FEMA-995-4)R),  dated  July 
9, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  October  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Missouri  dated  July  9, 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
9. 1993; 

Howell  and  Veraon  Counties  for  Individual 
Assistance. 

Douglas  County  for  Individual  Assistance 
and  Public  Assistance. 

Barton,  DeKalb,  Greene,  Morgan,  Pemiscot. 
Stone,  and  Texas  Counties  for  Public 
Assistance.  (Already  designated  for 
Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Dennis  H.  Kwistkowski, 

Assistant  Associate  Director,  Disaster 
Assistance  Programs. 

(FR  Doc.  93-26047  Filed  10-21-93;  8:45  am] 

BILUNQ  COOE  sns-fa-M 


FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Agency  Form  Under  Review  by  the 
Office  of  Menegement  end  Budget 

AGENCY:  Federal  Mediation  and 
Conciliation  Service. 

ACTION:  Notice  of  Forms  R-19.  R-22  and 
R-43  submitted  for  extension  and 
review  to  the  Office  of  Management  and 
Budget. 

The  Federal  Mediation  and 
Conciliation  Service  (FMCS)  submitted 
to  the  Office  of  Management  and  Budget 


(OMB)  a  request  for  review  of  three 
FMCS  forms:  R-19,  Arbitrator's  Report 
and  Fee  Statement,  R-22.  Arbitrator's 
Personal  Data  Questionnaire,  and  R-43. 
Request  for  Arbitration  Services.  The 
request  seeks  OMB  approval  to  extend 
the  expiration  data  of  Forms  R-19,  R- 
22  and  R-43  until  January  31. 1996.  The 
request  was  submitted  pursuant  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Information  (>ertaining  to  the  requests 
are  as  follows: 

Agertcy:  Federal  Mediation  and 
Conciliation  Service 
Title:  Arbitrator’s  Report  and  Fee 
Statement 

Form  Number:  Agency — Form  R-19: 

OMB  No.  3076-0003. 

Type  of  Request:  Extension  of 
Expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  method  of 
collection. 

Affected  Public:  Individuals  who  apply. 
Frequency:  Once  per  application. 
Burden:  Approximately  7,000  responses 
per  year.  The  form  is  only  filled  out 
once  and  the  time  requir^  is 
approximately  ten  minutes. 

Needs  and  Uses:  FMCS  uses  the  R-19  to 
review  arbitrator  conformance  with  its 
fee  and  expense  reporting 
requirements.  This  data  is  compiled 
under  the  individual  arbitrator’s  name 
and  is  used  to  provide  requesting 
parties  with  a  panel  of  arbitrators  to 
meet  their  needs. 

Respondents  Obligation:  Pursuant  to  29 
U.S.C.  171(b),  29  CFR  part  1404 
Agency:  Federal  Mediation  and 
Conciliation  Service 
Title:  Arbitrator’s  Personal  Data 
Questionnaire 

Form  Number:  Agency — Form  R-22; 

OMB  No.  3076-0001. 

Type  of  Request:  Extension  of 
Expiration  date  of  a  currently  ' 

approved  collection  without  any 
change  in  the  substance  or  method  of 
collection. 

Affected  Public:  Individuals  who  apply 
to  be  on  FMCS’  Roster  of  Arbitrators. 
Frequency:  Once  per  application. 
Burden:  The  numW  of  respondents  is 
approximately  250  as  approximately 
that  number  request  membership  on 
the  roster.  The  time  required  is 
approximately  IV^  hours  to  complete 
the  application. 

Needs  and  Uses:  This  Questionnaire  is 
needed  in  order  that  FMCS  may  select 
highly  qualified  arbitrators  for  the 
arbitrator  roster.  The  respondents  are 
private  citizens  who  make  application 
for  appointment  to  the  FMCS  roster. 
Respondents  (^ligation:  Pursuant  to  29 
U.S.C.  171(b),  29  CFR  part  1404. 
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Agency:  Federal  Mediation  and 
Conciliation  Service 
Title:  Request  for  Arbitration  Services 
Form  Number:  Agency — Form  R-43; 

OMB  No.  3076-0002. 

Type  of  Request:  Extension  of 
Expiraticm  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  method  of 
collection. 

Affected  Public:  Employees  and  labor 
organizations  who  request  arbitration 
services  Individuals  who  apply. 
Frequency:  Once  per  application. 
Burden:  Approximately  28,000 
respondents  per  year.  In  most 
instances  the  form  is  made  out  only 
once  and  takes  about  ten  minutes  to 
complete. 

Needs  and  Uses:  The  need  for  this  Form 
is  to  obtain  information-name, 
address,  type  of  assistance  desired-so 
that  FMCS  can  respond  to  requests  for 
various  arbitration  services:  e.g. 
furnishing  a  list  of  seven  arbitrators  to 
parties. 

Respondents  CAligation:  Pursuant  to  29 
U.S.C  171(b),  29  CFR  part  1404. 

OMB  Desk  Officer  Angela  Antonelli, 
(202)  395-6880  Copies  of  the  request 
for  review  may  be  obtained  from 
Eileen  B.  Hoffoan,  General  Counsel, 
Federal  Mediation  and  Conciliation 
Service,  2100  K  Street,  NW.,  room 
712.  Washington.  DC  20427,  (202) 
653-5305. 

Written  comments  pertaining  to  the 
request  should  be  sent  to  Angela 
Antonelli,  Assistant  Branch  ^ief,  room 
3001,  New  Executive  OfBce  Building, 
Washington.  DC  20503. 

Dated:  October  IS,  1993. 

Brian  Fiona, 

Acting  Director. 

IFR  Doc  93-25973  Filed  l(K21-93:  8:45  am) 
BILUM  CODE  SSTa-SI-M 


FEDERAL  RESERVE  SYSTEM 

AgeiKy  Forms  Under  Review 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Notice. 

BACKGROtmO: 

On  June  15, 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9,  to  approve  of  and  assign  OMB 
control  numters  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 


1320.9.  Board-approved  collections  of 
information  will  be  incorporated  into 
the  official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approv^  collection 
of  information  instrument  will  be 
placed  into  OMB's  public  docket  files. 
The  following  form,  which  is  being 
handled  under  this  delegated  authority, 
has  revived  initial  Boa^  approval  and 
is  hereby  published  for  comment.  At  the 
end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  imder  OMB  delegated 
authority. 

OATES:  Comments  must  be  submitted  on 
or  before  November  19, 1993. 

ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  Docket  number  (or 
Agency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number), 
should  be  addressed  to  Mr.  William  W. 
Wiles,  Secretary.  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington.  IX  20551,  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hoius.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
fit>m  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  received  may 
be  inspected  in  room  B-1122  between  9 
a.m.  and  5  p.m.,  except  as  provided  in 
section  261.8  of  the  Board’s  Rules 
Regarding  Availability  of  Information. 

12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs 
(202/395-7340),  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  room  3208,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  request  for  clearance  (SF 
83),  supporting  statement,  and  other 
documents  that  will  be  placed  into 
OMB’s  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
^pears  below. 

Federal  Reserve  Board  Clearance 
C^icer  Mary  M.  McLaughlin, 

Division  of  Research  and  Statistics 
(202-452-3829),  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551.  For  the 
hearing  impaired  only. 
Telecommunications  Device  for  the 
Deaf  (TDD),  Dorothea  Thompson  (202- 


452-3544),  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551. 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Following 
Report: 

1.  Report  title:  National  Survey  of  Small 
Business  Finances 
Agency  form  number:  FR  3044 
OMB  Docket  number:  7100-0262 
Frequency:  One-time  siirvey 
Reporters:  Small  businesses 
Annual  reporting  hours:  4,500 
Estimated  average  hours  per  response: 
0.75 

Number  of  respondents:  6,000 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  and 
is  authorized  by  law.  (12  U.S.C.  251, 
1817(j),  1828(c).  and  1841  et  seq.)  and 
individual  respondent  information  is 
given  confidential  treatment.  (5  U.S.C. 
552(b)(4)). 

This  one-time  telephone  survey  of 
small  businesses  will  be  conducted 
between  November  1993  and  April  1994 
by  employees  of  a  private  contractor. 
'Ilie  primary  purpose  of  the  survey  is  to 
provide  information  that  can  be 
reported  to  Congress  in  compliance  with 
section  477  of  FDIQA  regarding  the 
availability  of  credit  to  small  businesses, 
including  minority-owned  businesses. 

The  following  is  an  outline  of 
expected  content  of  the  survey 
questionnaire: 

Firm  characteristics 

Industry  (4  digit  SIC  code) 

Number  of  offices 

Location  of  main  office  (name  of  SMSA 
or  coimty) 

Location  of  subsidiary  offices  (number 
in  different  SMSAs  or  counties, 
number  of  different  states) 

Type  of  ownership  (proprietorship, 
partnership,  corporation) 

Number  of  employees  (current,  one  year 
ago,  five  years  ago.  full-time 
equivalent) 

Age  of  firm 
Fiscal  year 

Characteristics  of  investors 

Individuals  (number,  relationship  to* 
owner  or  largest  investor,  ownership 
share,  sex,  race) 

Organizations  (number,  type  of 
organization,  ownership  share) 

Assets 

Cash 

Currency  and  coin  (amount) 

Demand  deposit  and  NOW  accoimts 
(munber,  amount,  sources,  location) 

Money  market  deposit  and  savings  accounts 
(number,  amount,  sources,  location) 
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Certificates  of  deposit  (amount,  sources, 
location) 

Money  market  mutual  fund  accounts 
(number,  amount,  sources,  location) 

Marketable  securities  (amount,  type  of 
security) 

Accounts  and  Notes  Receivable 
Inventory 

Other  investments  (amount,  type  of 
investment) 

Property,  plant,  and  equipment 

Other  fixed  assets  (patents,  trademarks, 
copyrights,  franchises,  goodwill, 
deferred  charges  and  prepayments) 

Other  assets  (specify) 

Liabilities 

Accounts  payable 

Loans  with  less  than  one  year  maturity 
remaining 

Loans  with  more  than  one  year  maturity 
remaining 

Lines  of  credit  (number,  amount  outstanding, 
amount  of  line,  collateral,  guarantees, 
sources,  location) 

Capital  leases  (number,  amount  outstanding, 
source  location) 

Mortgages  (number,  amount  outstanding, 
source,  location,  guarantees) 

Vehicle  loans  (ntunber,  amount  outstanding, 
source,  location,  guarantees) 

Equipment  loans  (number,  amount 
outstanding,  source,  location,  guarantees) 
Other  loans  not  elsewhere  classified 
(number,  amount  outstanding,  source, 
location,  guarantees,  collateral) 

Loans  from  owners  (amount  outstanding) 

Accrued  expenses  and  income  taxes 
payable 

Other  liabilities,  including  bonds 
(specify) 

Equity 

Sources:  firms,  individuals,  family 
members,  venture  capital  firms 

Capital  (proprietorships  and  partnerships) 
Stock  (corporations) 

Retained  earnings  (corporations) 


Income  and  expenses 

Sales,  sales  one  year  ago,  sales  five  years 
ago 

Cost  of  goods  sold  and  operating 
expenses 

Op>erating  expenses 
Income  taxes 

Other  income  (interest,  capital  gains) 

Interest  expense 

Operating  lease  expense 

Other  expense 

Extraordinary  expenses 

Net  income 

Recent  borrowing  experiences 

Amount  of  borrowing  in  last  two  years 
(sources,  location,  loan  terms, 
collateral,  guarantees,  variable/fixed 
rate,  etc.) 

Information  on  credit  denial  during  last 
two  years  and  when  credit  ultimately, 
obtained 

Firm's  view  of  current  credit  conditions, 
loan  terms,  and  accessibility  of  credit 

Miscellaneous 

Use  of  non-traditional  sources  for  firm 
financing:  venture  capital,  equity 
issues 

Use  of  trade  credit  (number  of  suppliers, 
percent  where  cash  discounts  offered, 
percent  where  cash  discounts  taken, 
percentage  of  time  payments  made 
after  due  date) 

(Hhanges  to  capital  during  last  two  years 
Use  of  other  financial  services  (Payroll 
processing,  coin  and  currency, 
lockbox/night  depository,  trust 
services,  cash  management, 
investment  advice,  brokerage  services. 
p>ensions,  other  (specify). 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  18, 1993. 

WilUam  W.  Wiles. 

Secretary  of  the  Board. 

[FR  Doc.  93^26024  Filed  10-21-93: 8:45  am] 
BIUJNO  CODE 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  DIsaaaa  Control  and 
Prevention 

Control  of  Air  Contaminants  During 
Manual  Dye  WeigIvOut  Operations; 
Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 


Name:  Control  of  Air  Contaminants  during 
Manual  Dye  Weigh-Out  Operations. 

Time  and  Date:  1  p.m.-4  p.m.,  November 
2, 1993. 

Place:  Alice  Hamilton  Laboratory, 
Conference  Room  A,  NIOSH,  CDC,  5555 
Ridge  Avenue,  Cincinnati,  Ohio  45213. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  is  to  conduct  an 
open  meeting  for  the  review  of  a  NIOSH 
project  entitled,  "Control  of  Air 
Contaminants  during  Manual  Dye  Weigh-Out 
Operations."  This  project  will  eWuate 
workers  ex{>ostire  to  dye  dust  during  the 
handling  and  weighing  of  dyes  in  the  drug 
room  of  a  small  dyehouse.  Control 
recommendations  will  include  the  design  of 
a  ventilated  booth  which  will  be  installed  at 
an  actual  site  and  evaluated  for  effectiveness. 
The  project  is  being  conducted  jointly  with 
the  ^ological  and  Toxicological  Association 
of  the  Dyestuffr  Manufacturing  Industry 
(ETAD).  Viewpoints  and  suggestions  from 
industry,  labor,  academia,  other  government 
agencies,  and  the  public  are  invited. 

Contact  Person  for  Additional  Information: 
Marjorie  A.  Edmonds,  NIOSH,  CDC,  4674 
Columbia  Parkway,  Mailstop  R5.  Cincinnati. 
Ohio  45226,  telephone  513/841-4221. 

Dated:  October  18, 1993. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordina  tion. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  93-26014  FUed  10-21-93;  8:45  am) 
BiUJNa  CODE  41S0-1S-M 


Food  and  Drug  Administration 

[Docket  No.  93N-0389] 

Antioxidant  Vitamins  and  Risk  of 
Cancer  and  of  Cardiovascular  Disease; 
Notice  of  Public  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  pubhc  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annotmdng 
that  it  is  cosponsoring,  with  other  major 
health  reseanh  organizations,  a  public 
conference.  The  purpose  of  this 
conference  is  to  review  and  summarize 
the  scientific  information  available  for 
foods,  including  dietary  supplements, 
on  the  association  between  the 
antioxidant  vitamins  and  cancer  and  the 
antioxidant  vitamins  and  cardiovascular 
disease.  The  conference  will  also 
provide  an  opportimity  to  discuss 
criteria  by  which  significant  scientific 
agreement  on  the  validity  of  a  nutrient- 
disease  relationship  may  be  ascertained. 
The  antioxidant  vitamins  to  be 
addressed  are  beta-carotene,  vitamin  C. 
and  vitamin  E.  The  conference  Mrill 
include  invited  summary  papers,  pane) 
discussions,  and  general  open 
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discussions.  Those  wishing  to  submit 
new  data  not  publicly  available  to  the 
agency  for  consideration  at  the 
conference  should  do  so  as  soon  as 
possible. 

OATES:  The  public  conference  will  be 
held  on  November  1, 2,  and  3, 1993;  8 
a.m.  to  5:30  p.m.;  8  a.m.  to  5:30  p.m.: 
and  8:30  a.m.  to  1  p.m.;  respectively. 
New  data  should  be  submitted  as 
quickly  as  possible  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Dmg  Administration,  rm.  1-23, 
12340  Parklawn  Dr.,  Rockville.  MD 
20857.  Data  received  by  October  25, 
1993,  will  be  forwarded  to  the 
individuals  preparing  papers  or  serving 
as  panelists  for  the  conference  for 
possible  inclusion  in  their  reviews  and 
discussions.  Copies  of  all  data  and 
comments  received  on  antioxidant 
vitamins  aiid  cancer  before,  as  well  as 
after,  tliat  date  will  be  included  in  the 
agency’s  docket  on  its  current  proposal 
to  deny  a  health  claim  on  this  topic  for 
dietary  supplements  (Docket  No.  93N- 
289A).  Interested  persons  who  would 
like  to  submit  written  comments  should 
do  so  by  November  22, 1993.  Comments 
on  antioxidant  vitamins  and  cancer  may 
be  submitted  to  Docket  No.  93N-289A 
until  December  13, 1993. 

ADDRESSES:  The  conference  will  be  held 
at  the  National  Academy  of  Sciences, 
Main  Auditorium,  2101  Constitution  . 
Ave.  NW.,  Washington,  DC  20418. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  T.  Tanner,  Office  of  Special 
Nutritionals  (HFS— 451),  Food  and  Drug 
Administration,  Washington,  DC  20204, 
202-205-4168. 

SUPPLEMENTARY  INFORMATION:  The 
Nutrition  Labeling  and  Education  Act  of 
1990  required  FDA  to  consider  health 
claims  on  food  labels  for  10  nutrient- 
disease  relationships  and  to  determine, 
based  on  the  totality  of  the  publicly 
available  scientific  evidence,  if  there  is 
significant  scientific  agreement  among 
qualified  experts  regarding  these  claims. 
On  January  6, 1993,  FDA  issued  a  final 
rule  (58  FR  2622)  announcing  its 
decision  not  to  authorize  the  use  on  the 
label  or  labeling  of  foods,  other  than 
^  dietary  supplements  of  vitamins, 
minerals,  herbs,  or  other  nutritional 
*  substances,  of  health  claims  relating  to 
an  association  between  antioxidant 
vitamins  and  cancer.  The  agency 
concluded  that  there  was  not  significant 
scientific  agreement  among  qualified 
experts  that  a  claim  relating  vitamin  C, 
vitamin  E.  or  beta-carotene  to  reduced 
risk  of  cancer  is  adequately  supported. 
FDA  concluded  that  the  role  for 
antioxidant  vitamins  per  se  was  not 
supported  by  the  available  data,  but  that 
consumption  of  fruit  and  vegetables. 


which  are  sources  of  these  nutrients,  is 
associated  with  reduced  cancer  risk. 
Therefore.  FDA  authorized  a  health 
claim  for  fiiiits  and  vegetables  and 
cancer  (58  FR  2622  at  2639)  but 
concluded  that  it  could  not  authorize  a 
claim  on  antioxidant  vitamins  and 
cancer. 

In  the  Federal  Register  of  October  14, 
1993  (58  FR  53296),  the  agency 
published  a  proposed  rule  not  to 
authorize  health  claims  on  five  nutrient- 
disease  relationships,  including 
antioxidant  vitamins  and  cancer,  on  the 
label  or  in  the  labeling  of  dietary 
supplements.  In  that  proposal.  FDA 
reviews  the  available  evidence  on  the 
relationship  of  antioxidant  vitamins  and 
cancer  and  explains  the  basis  for  the 
proposed  denial  of  the  health  claim  for 
dietary  supplements. 

On  November  1  through  3, 1993,  FDA 
will  cosponsor  a  public  conference  with 
other  units  of  the  Elepartment  of  Health 
and  Human  Services,  including  the 
National  Institutes  of  Health  and  the 
inters  for  Disease  Control  and 
Prevention,  the  American  Cancer 
Society,  the  American  Heart 
Association,  the  Institute  of  Medicine, 
the  American  Medical  Association,  the 
Federal  Trade  Commission,  and  the 
Congressional  Research  Service  to 
review  the  publicly  available  evidence 
on  the  association  between  antioxidant 
vitamins  fiom  all  foods  and  cancer  and 
the  relationship  of  these  nutrients  to 
cardiovascular  disease.  The  conference 
will  be  held  at  the  National  Academy  of 
Sciences.  The  purpose  of  this  public 
conference  is  to  review  and  summarize 
the  scientific  information  available  on 
these  associations.  In  addition,  in  one 
session  of  the  conference  there  will  be 
a  discussion  of  the  criteria  by  which 
significant  scientific  agreement  on  the 
validity  of  a  nutrient-disease 
relationship  may  be  ascertained.  The 
agency  will  solicit  the  input  of  all 
segments  of  the  food  industry  on  these 
issues. 

The  first  seven  parts  of  the  November 
conference  will  focus  on  antioxidant 
vitamins.  The  antioxidant  vitamins  that 
the  agency  has  considered  for  a  health 
claim  relating  to  their  effects  on  the  risk 
of  cancer  are  befo-carotene,  vitamin  C, 
and  vitamin  E.  FDA  has  invited  experts 
in  medicine,  nutrition,  epidemiolo^, 
pathology,  and  other  disciplines  related 
to  antioxidant  vitamins  and  cancer  and 
to  antioxidant  vitamins  and 
cardiovascular  disease  to  serve  as 
speakers.  They  will  summarize  the 
publicly  available  evidence  and  serve  as 
panelists  who  will  react  to  the 
presentations  made  and  provide 
additional  comments  based  on  their 
individual  expertise.  Cancer  and 


cardiovascular  disease  will  be  the  focus 
of  the  conference  because  they  are  the 
diseases  with  respect  to  which  the 
effects  of  antioxidant  vitamins  have 
been  most  closely  studied.  Others  may 
submit  data  fiom  new  research  and  will 
be  given  the  opportimity  to  participate 
during  discussion.  New  data  should  be 
submitted  to  the  FDA  contact  person 
listed  above. 

The  conference  is  divided  into  eight 
major  parts  as  follows: 

1.  Opening  and  overview  of 
antioxidants. 

2.  Antioxidant  vitamins  and 
cardiovascular  disease. 

3.  Vitamin  E  and  cancer. 

4.  Beta-carotene  and  cancer. 

5.  Vitamin  C  and  cancer. 

6.  Indepth  review  of  beta-carotene  and 
lung  cancer. 

7.  Indepth  review  of  vitamin  C  and 
gastrointestinal  cancer. 

8.  The  basis  for  determining  significant 
scientific  agreement. 

Those  who  would  like  to  comment  on 
these  topics  but  are  unable  to  attend  the 
conference  should  either  submit 
comments  to  the  Dockets  Management 
Branch,  identifying  their  comments 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document,  or.  if  they  ^sh  to  comment 
on  antioxidant  vitamins  and.  cancer, 
identify  their  comments  with  Docket 
No.  93N-289A. 

All  submissions  should  be  made  in 
triplicate. 

Dated:  October  19, 1993. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  93-26150  Filed  10-20-93;  12:15 
pm) 

BIUJNQ  CODE  416O-01-F 


National  Inatltutea  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meetings  of 
the  following  Heart,  Limg,  and  Blood 
Special  Emphasis  Pemels. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C.  and  sec.  10(d)  of  Public  Law  92- 
463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications,  contract  proposals,  and/or 
cooperative  agreements,  liiese 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
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applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Panel:  NHBI  SEP  for  three  ROl 
Grant  Applications. 

Dates  of  Meeting:  November  2, 1993. 

Time  of  Meeting:  2  p.m. 

Place  of  Meeting:  Chevy  Chase  Holiday 
Inn,  Chevy  Chase,  Marylud. 

Agenda:  To  evaluate  and  review,  grant 
applications. 

Contact  Person:  Dr.  C  Jamas  Scheirer,  5333 
Westbard  Avenue,  room  548,  Bethesda, 
Maryland  20892,  (301)  594-7452. 

Name  of  Panel:  NHBI  SEP  on  Blood 
Resource  Research. 

Dates  of  Meeting:  November  15-16, 1993. 

Time  of  Meeting:  7  p.m. 

Place  of  Meeting:  Holiday  Inn,  Bethesda. 
Maryland 

Agenda:To  review  and  evaluate  four  Rl8's 
and  one  ROl. 

Contact  Person:  Dr.  Anthony  M.  Coelho  Jr., 
5333  Westbard  Avenue,  room  648,  Bethesda, 
Maryland  20892,  (301)  594-7485. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and'93.839.  Blood  Diseases  and 


Resources  Research,  National  Institutes  of 
Health.) 

Dated:  October  19, 1993. 

Wendy  Baklwia, 

Acting  Deputy  Director  for  Extramural 
Research. 

(FR  Doc.  93-26107  Filed  10-21-93;  8:45  am) 
BiUJt«Q  CODE  4t4C-ei-« 


Public  Health  Sendee 

Agency  Forma  Submitted  to  the  Office 
of  Managemertt  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  October  8, 1993. 

(Call  PHS  Reports  Clearance  Officer  on  (202) 
690-7100  for  copies  of  requests.) 

1.  Study  to  Detmnine  the  Impact  of 
the  Final  Rule,  “Health  Clare  Services  of 


the  Indian  Health  Service,  42  CFR  Part 
36“ — ^New — ^This  submission  is  for 
approval  to  conduct  a  survey  to 
determine  the  impact  of  the  Final  Rule 
on  the  economic,  social,  cultural,  and 
health  status  of  reservation  and  urban 
Indian  populations.  Respondents  will  be 
users  of  the  Indian  Health  Service  (HIS) 
and  tribal  health  care  facilities,  at  least 
18  years  of  age  and  will  be  selected  from 
11 IHS  Areas  (excluding  Clalifomia  for 
which  a  separate  study  is  legislatively 
mandated).  Respondents:  Individuals  or 
households:  Number  of  Respondents: 
1,071;  Number  of  Responses  Per 
Respondent;  1;  Average  Burden  Per 
Response:  .66  hr.;  Estimated  Annual 
Burden  hours:  706  hours. 

2. 1994  National  Health  Interview 
Survey  on  Disability  (NIHS-D) — 0920- 
0214 — ^The  National  Health  Interview 
Survey,  and  ongoing  survey  of  the 
civilian,  non-institutiooalized 
population,  monitors  the  Nation’s 
health.  This  submission  is  for  addition 
of  a  supplement  on  disability. 
Respondents;  Individual  or  households. 


—  I 

Title  1 

- 1 

Number  of  re¬ 
spondents  1 

I 

1  Number  of  le- 
1  sponaes  per 
!  respondent 

Average  bur¬ 
den  per  re¬ 
sponse  (hour) 

Curentty  Approved  . . 

Disability  Supplement  . . . 

Estimated  Total  Annual  Burden — 103,113. 

j 

48.500 
!  48.500 

1 _ 

1 

1 

1 

1.01 

1.12 

1 

3.  Substance  Abuse  Prevention  and 
Treatment  Block  Ckant— 45  CFR  Part 
96 — 0930-0163 — ^This  Interim  Final 
Rule  provides  guidance  for  States 
regarding  the  Substance  Abuse 
Prevention  and  Treatment  Block  Grant 
legislation.  The  rule  implements  the 
reporting  and  recordkeeping 
requirements  of  Public  I^w  102-321  by 
specifying  the  content  of  the  States’ 
annual  report  on  and  application  for 
Block  Grant  funds.  The  application  and 
annual  report  are  separately  approved 
under  OMB  control  number  0930-0080 
for  FY  1994  and  1995.  Respondents: 
State  or  local  governments;  Number  of 
Respondmts:  60;  Number  of  Responses 
Per  Respondent:  1;  Average  Burden  per 
Response:  16  hours:  Estimated  Annual 
Burden;  960  hours. 

4.  Petitions  for  Affirmation  of 
C^nerally  Recognized  as  Safe  (GRAS) 
Substances — 21  CFR  Part  170 — 0910- 
0132 — Section  201(s)  of  the  FD&C  Act 
defines  food  ingredients  other  than  food 
additives  as  su^tances  generally 
recognized  as  safe  (GRAS).  Under 
authority  of  sections  409  and  701  of  the 
Act,  the  FDA  reviews  petitions  for 
affirmation  as  GRAS  which  are 


submitted  on  a  voluntary  basis  by  the 
industry  and  other  interested  parties. 
Respondents:  Small  businesses  or 
organizations;  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
Number  of  Respondents:  9;  Number  of 
Responses  Per  Respondent;  1;  Average 
Burden  Per  Response:  2,500  hours; 
Estimated  Annual  Burden:  22,500. 

5.  Schizophrenia  Patient  Outcomes 
Research  Team  (PORT) — ^New — This 
survey  of  1,200  persons  under  care  for 
schizophrenia  in  two  states  will  assess 
their  treatment  experiences  and  needs, 
and  outcomes  of  c^.  The  findings  will 
be  used  to  develop  treatment 
recommendations  for  schizophrenia. 
The  dissemination  of  the 
recommendations  to  practitioners  and 
the  public  will  be  evaluated  for  changes 
in  patient  outcomes,  practice  patterns, 
public  knowledge  and  attitudes,  and 
resource  use.  Respondents:  Individuals 
or  households;  Number  of  Respondents; 
1,720;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  hours;  0.9279  hours; 
Estimated  Annual  Burden;  1,596  hours. 

6.  List  of  Ingredients  Added  to 
Tobacco  in  the  Manufocture  of  Qgarette 


Products — 0920-0210  (Reinstatement) — 
Public  Law  98-474  (15  U.S.C.  1336) 
requires  cigarette  manufacturers, 
packagers,  and  importers  to  submit  a  list 
of  the  ingredients  added  to  tobacco  in 
the  manufacturer  of  cigarettes.  This  list 
should  include  each  additive  along  with 
its  common  name,  chemical  name,  and 
chemical  abstract  number  (CAS)  and  be 
submitted  to  the  Secretary,  DHHS. 
Respondents:  Businesses  or  other  for- 
profit;  Number  of  Respondents:  14; 
Number  of  Responses  per  Respondent: 

1;  Average  Burden  per  Response;  2 
hours;  Estimated  Annual  Burden:  28 
hours. 

7.  Veterinary  Adverse  Drug  Reaction, 
Lack  of  Efiiectiveness,  Product  Defect — 
Report  21  CFR  510—0910-0012— 
Information  is  gathered  by  the  Food  and 
Drug  Administration  frt>m 
manufacturers  of  animal  drug  products 
and  veterinarians  on  adverse  drug 
reactions  to  new  animal  drugs.  This 
regulation  requires  the  submission  of 
full  reports  of  information  pertinent  to 
the  safety  and  efiectiveness  of  the  new 
animal  drug.  Respondents:  Businesses 
or  other  for-profit.- 
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Title 

Number  of  re- 
spoTKlents 

Number  of  re¬ 
sponses  per 
resporxient 

Average  bur¬ 
den  per  re¬ 
sponse 
(hour(s)) 

ReporBng  (21  CFR  510.300-302)  . 

350 

3.1 

1.02 

Recordkeeping  (21  CFR  510.306(a)  and  510.301(a)  . . 

Estimated  Total  Annual  Burden — 1,250 

250 

1 

.5 

8.  NPRM — Food  Additives — 
Threshold  of  Regulation  for  Substances 
Used  in  Food-Contact  Articles — New — 
The  Food  and  Drug  Administration 
(FDA)  is  proposing  a  policy  for 
determining  when  the  likelihood  or 
extent  of  migration  of  a  component  of  a 
food-contact  article  is  so  trivial  as  not  to 
require  regulation  as  a  food  additive. 
This  NTRM  lists  the  criteria  which  must 
be  met  for  a  food-contact  material  to  be 
reviewed  under  this  policy  and 
identihes  the  typ>es  of  data  that  FDA 
will  need  for  its  review.  Respondents: 
Business  or  other  for-profit:  Number  of 
Respondents:  1;  Number  of  Responses 
per  Respondent:  1;  Average  Burden  per 
Response:  1  hour;  Estimated  Annual 
Burden:  1  hour. 

9.  Family  and  Genetic  Study  of 
Cardiovascular  Disease:  Phase  n — 

New — The  primary  goal  of  this  study  is 
to  identify  and  evaluate  genetic  and 
non-genetic  determinants  of  coronary 
hear  disease,  preclinical  atherosclerosis, 
and  coronary  heart  disease  risk  factors. 

It  is  designed  to  expand  family  and 
genetic  studies  of  cardiovascular  disease 
in  ongoing  population-based 
epidemiologic  studies.  Respondents: 
Individuals  or  households;  State  or  local 
governments.  Businesses  or  other  for- 
profit:  Non-profit  institutions;  Small 
businesses  or  organizations;  Number  of  • 
Respondents:  3,376;  Number  of 
Responses  per  Respondent:  3.7823; 
Average  Burden  per  Response:  0.8668 
hours;  Estimated  Annual  Burden; 

11,058  hours. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  below 
at  the  following  address:  Shannah  Koss, 
Human  Resources  and  Housing  Branch, 
New  Executive  Office  Building,  room 
3002,  Washington.  DC  20503. 

Dated;  October  18, 1993. 

James  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Evaluation. 

(FR  Doc.  93-26023  Filed  10-21-93;  8:45  am) 

BILUNQ  COOC  41S0-17-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-93-1917;  FR-3350-H-64) 

Federal  Property  Suitable  as  Fscliltles 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708—4300;  TOD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  imderutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12. 1988  Court  Orfer  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and. 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 


reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
nomeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A— 10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 

(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
,  encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  ^  made  aveiilable  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsmtable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
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or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  dale  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Navy:  John  J. 
Kane,  Deputy  Division  Director,  Dept,  of 
Navy,  Real  ^tate  Operations,  Naval 
FaciUties  Engineering  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-0474;  GSA:  Leslie 
Carrington,  Federal  Property  Resources 
Services,  GSA,  18th  and  F  Streets  NW, 
Washington,  DC  20405;  (202)  208-0619; 
(These  are  not  toll-free  numbers). 

Dated;  October  15, 1993. 

Jacquie  M.  Lawiag, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  10/22/B3 

Suitable/Available  Properties 
Lend  (by  State) 

Florida 

Former  US  Army  ReserveXIIenter 
Belvedere  Rd.  and  Clubhouse  Dr. 

West  Palm  Beach  Co:  Palm  Beach  FL  33409- 
Landholding  Agency:  GSA 
Property  Number.  549310005 
Status:  Unutilized 

Comment:  3.10  acres,  utilities,  previously 
leased  by  non-profit  for  homeless 
assistance  use 

GSA  Number.  4-GR-FL-682A 
Unsuitable  Properties 
Buildings  (by  State) 

California 

Morris  Dam  Test  Facility  Range 
Azusa  Co:  Los  Angeles  CA  91702- 
Landholding  Agency:  Navy 
Property  Number:  779410001 
Status:  Unutilized 
Reason;  Secured  Area 

[FR  Doc.  93-25950  Filed  10-21-93;  8:45  - 

a.m.] 

Btumu  CODE  42i»-aa-r 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[CA-062-04-6440-10-B043,  CACA  33071] 

Realty  Action;  Exchange  of  Public  and 
Private  Lands,  San  Bernardino  County, 
CA 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Notice  of  realty  action;  exchange 
of  public  and  private  lands  in  San 
Bernardino  County,  California. 

SUMMARY:  The  following  described 
public  lands  are  being  considered  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1716),  as  amended: 

San  Bernardino  Meridian 
T.16N.,  R.13E., 

Section  11:  S'-^SE'/iNEVi,  SEV4SWV4NEV4, 
E^ASWV4SWV4NEV4,  SEV4,  EMtE'ASWV.: 
Section  12:  lots  1-5,  W’ANWV4SEV4NEV4, 
SWy4SEV4NEV4,SV2SEV4SEV4SEV4NEV4. 
SWV4SWV4NEV4NE'/4,  SWV4NEV4, 
S'ASViNWV4NEV4,  N>ANEV4SEV4, 
SEV4NEV4SF‘/4,  SViiSEV4SEV4SEV4, 
NWV4SWV4,  SMiSViiNE'/iNW’/i, 
SEV4NWV4,  SWV4SWV4NWV4, 
S’ASEV4NWV4NWV4,  E'ASWV4NWV4: 
Section  13;  lot  1,  MS  6774  AAB, 
NWV4NEV4NEV4,  N'/iiSEV4NF'/4NEV4; 
Section  14:  lot  2,  NEV4,  Ey»NEV4NWV4, 
NEV4NEV4SEV4,  NV5iSEV4NEV4SE^/4, 
W’/iNEV4NWV4SEV4,  NWV4NWV4SEV4. 
T.16N.,  R.14E., 

Section  30;  lot  2,  S'ASEV4NWV4, 
SViiSWV4NEV4,  SWV4SEV4NEV4. 
Containing  879.61  acres  of  public  land, 
more  or  less. 

In  exchange  for  these  lands,  the 
United  States  would  acquire  an  equal 
value  of  the  following  private  lands  in 
San  Bernardino  County  from  Molycorp 
Inc.: 

San  Bernardino  Meridian 
T.5N.,  R.22E., 

Section  5:  lots  1&2  of  NEV4,  NViS''/i,  lots 
1&2  of  NWV4,  S*/iSEV4: 

Section  9:  N'ANVi,  SyiNEV4. 

T.6N.,  R.4E., 

Section  36. 

T.6N.,  R.22E., 

Sections  5  and  9. 

T.7N.,  R.21B., 

Section  5,9,13,17,21,25,29  and  33. 

T.7N.,  R.22E., 

Sections  29  and  33. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  exchange  is  to  acquire 
and  preserve  private  lands  containing 
high  value  desert  tortoise  habitat  and 
high  public  recreation  values.  The 
desert  tortoise  has  been  listed  as  a 
threatened  species  under  the 
Endangered  Species  Act  of  1973.  The 
public  lands  to  be  exchanged  have  been 


impacted  by  Molycorp ’s  Motintain  Pass 
mine  operations,  and  are  no  longer 
suitable  for  multiple  use  management. 
The  exchange  is  scheduled  to  be 
completed  in  December  of  1993. 
Publication  of  this  Notice  in  the  Federal 
Register  segregates  the  public  lands 
from  the  operation  of  the  public  land 
laws  and  the  general  mining  laws,  but 
not  the  mineral  leasing  laws.  The 
segregative  effect  will  end  upon 
issuance  of  patent,  or  two  years  firom  the 
date  of  publication,  whichever  occurs 
first. 

The  value  of  the  lands  to  be 
exchanged  will  be  equal,  or  if  not  equal, 
full  equalization  of  values  will  be 
achieved  under  the  provisions  of  section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C 
1716),  as  amended.  Public  or  private 
lands  may  be  deleted  from  the  exchange 
to  balance  values.  The  public  lands  will 
be  transferred  out  of  federal  ownership 
with  the  following  reservations: 

1.  A  right  of  way  to  the  United  States 
for  ditches  and  canals,  pursuant  to  the 
Act  of  Auffust  30, 1890  (43  U.S.C.  945). 

2.  A  right  of  way  to  the  United  States 
for  access  to  public  lands. 

3.  Federal  Aid  Highway  rights  of 
ways,  serial  numbers  S  030881  and  R 
1718,  held  Iw  the  State  of  California. 

The  transfer  of  public  lands  will  also 
be  subject  to  the  following  right  of  way 
interests  held  by  third  parties: 

1.  Serial  number  LA  0162054, 
powerline,  to  Southern  California 
Edison. 

2.  Serial  number  LA  0113528,  road,  to 
American  Telephone  and  Telegraph. 

3.  Serial  number  LA  0127125, 
telephone  cable,  to  Pacific  Bell. 

4.  Serial  number  R  01730,  telephone 
cable  to  Southern  California  Edison. 

5.  Serial  numbers  LA  0168855  and  S 
5597.  natural  gas  pipelines,  to  Calpev 
Pipeline. 

6.  Serial  number  LA  0144389, 
telephone  cable,  to  Pacific  Bell. 

7.  Serial  number  R  239,  water 
pipeline,  to  the  State  of  California. 

8.  Serial  number  R  1806,  powerline, 
to  Southern  California  Edison. 

The  private  lands  will  be.  acquired 
subject  to  easements  of  record. 

For  further  information  concerning 
this  exchange,  contact  Tom  Gey, 
California  Desert  District,  6221  Box 
'  Springs  Blvd.,  Riverside,  CA  92507. 
Phone  number  (909)  697-5352.  For  a 
period  of  45  days  after  publication  of 
this  notice  in  the  Federal  Register 
interested  parties  may  submit  comments 
to  the  District  Manager.  California 
Desert  District,  in  care  of  the  above 
address.  Objections  will  be  reviewed  by 
the  State  Director,  who  may  sustain, 
vacate,  or  modify  this  realty  action. 
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Dated;  October  13, 1993. 

G.  Ben  Kocki, 

Acting  District  Manager. 

[FR  Doc.  93-26013  Filed  10-21-93;  8:45  am) 
BUajNQ  COOe  431(M4-M 


[NV-930-04-4210-04] 

Realty  Action 

October  13, 1993. 

AGENCY:  Bureau  of  Land  Management, 
DOI. 

ACTION:  Notice  of  Realty  Action; 
exchange  of  public  lands  in  Clark 
County,  Nevada,  for  private  lands  in 
Washoe,  Lyon,  Storey  Counties,  Nevada; 
and  San  Bernardino  County,  California. 

SUMMARY:  This  notice  modifies  the 
Notice  of  Realty  Action;  Non- 
Com{>etitive  Sale  of  Public  Lands  in 
Clark  County,  Nevada,  published  in  the 
Federal  Register  Vol  58,  No.  124;  June 
30, 1993;  page  35038.  The  identified 
notice  is  modified  to  change  the 
determination  of  the  suitability  of  the 
public  land  for  sale  under  section  203 
and  209  of  Public  Law  94-579  to  a 
determination  that  the  land  is  more 
suited  for  exchange  under  section  206  of 
Public  Law  94-579.  This  notice  also 
identifies  the  ofiered  private  lands  being 
considered  for  exchange. 

'The  following  descr^d  private  lands 
are  being  considered  for  acquisition  by 
exchange  under  authority  of  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  {43  U.S.C. 
1716),  as  amended.  The  private  lands  to 
be  acquired,  that  are  presently  owned  by 
the  Galena  Resort  Company  or  the 
Venture  Development  Corporation  or 
the  Granite  Construction  Company, 
within  the  Toiyabe  National  Forest,  will 
be  transferred  to  USFS  management. 
Private  lands  acquired  in  and  around 
the  Pyramid  Lake  Indian  Reservation 
would  be  managed  by  the  Bureau  of 
Land  Management  or  transferred  to  the 
Bureau  of  Indian  Affairs  if  within  the 
reservation  boundaries.  The  remaining 
private  lands  acquired  in  California  will 
be  managed  by  BLM,  consistent  with  the 
management  direction  provided  by  BLM 
planning  documents  or  management 
designations.  The  private  lands 
specifically  identified  below,  if 
acquired,  will  serve  the  public  interest 
well. 

Catellua  Land  San  Bamardino  Co., 

California  (CACA-32685) 

Mount  Diablo  Meridian,  California 
T.  32  S..  R.  44  E.. 

Secs. 

1,3,5.11,13.15, 19,21,23,25,27,29,31&33: 

aU. 

T.  32  S..  R  45  E.. 


Secs.  7.11,21.25.29ft33;  all. 

San  Bernardino  Meridian,  Californio 
T.  2  N..  R.  12  E.. 

Secs.  1&13:  all; 

Sec.  23:  NVi. 

T.  2  N..  R.  13  E.. 

Secs.  l,5.9&13:all; 

Sec.  15:  SW; 

Sec.  17:  all; 

Sec.  19:  loU  1-3  of  NWV.J^V«,SEV4NWV4; 
Secs.  21&23:  all. 

T.  2  N..  R.  14  E.. 

Secs.  I,5.9.13,17,19ft21:  all; 

Sec.  23:  SV4; 

Sec.  25:  N%; 

Sec.  27:  N»/^i; 

Sec.  29:  NV^. 

T.  2  N..  R.  15  E.. 

Sec.  17:  all; 

Sec.  19:  lots  18t2  of  SW'/i.SEV.; 

Sec.  21:  all; 

Sec.  29:  N'/i. 

T.  3  N..  R.  13  E.. 

Secs.  l,5.9,13.17.21.25,29&33:all. 

T.  3  N..  R.  14  E.. 

Secs.  5,9,17,21 ,25,29&33:  all. 

T.  3N..R.  16  E.. 

Secs.  1,13&25:  all. 

T.  3  N..  R.  17  E.. 

Secs.  1,5,9,17;  all; 

Sec.  11:  SEV4; 

Sec.  21:  lots  1-8,  NEV4,E'y^WVa,Wi/^SEV4: 
Sea  29:  NEV4,WV2: 

Sea  31:  lots  1&2  of  the  SWV4. 

T.  4  N.,  R.  13  E., 

Secs.  25833:  all. 

T.  4  N..  R.  14  E., 

Secs.  29833:  all. 

T.  4  N.,  R.  16  E., 

Secs.  1,5.9,13,17,21,29,833:  all; 

Sec.  25;  SV2. 

T.4N..R.  17E.. 

Secs.  1,9,13,25,29833;  all; 

Sec.  5:  lots  2-4,  WViSWV4NEV4,S’/iNWV4, 
SVi; 

Sec.  17:  NV2.SWV4.N'/^iSEV4.SWV4SEV4; 
Sec.  21:  E«/^i,EV2W’/i.SWV4SWV4. 

T.  4  N..  R.  18  E.. 

Secs.  589:  all; 

Sec.  11:  NWVi; 

Sec.  15:  lots  182,485, 
Wt/iNEV4,NWV4,N'/iSWV4; 

Secs.  17,21829:  all; 

Sec.  31:  lots  1-3,687, 

WViNEV4,NWV4SEV4. 

T.  5  N.,  R.  18  E., 

Sec.  1,13833;  all; 

Sea  25:  Nt/i,SWV4. 

T.  5  N.,  R.  21  E.. 

Sea  1:  EVa  of  lot  1  of  NEV4.  E'/ti  of  lot  2 
ofNEVi. 

T.  5  N.,  R.  22  E.. 

Sec.  1:  all; 

Sec.  5:  lots  182  of  the  NEV4,  lots  182  of  the 
NWV4.  NViS'/i,  S>/iSEV4; 

Sec.  9:  NVjN’/i,  SViNE'/t; 

Sea  13:  N'/^iNVa. 

T.  5  N.,  R.  23  E.. 

Tracts  37  to  39841; 

Sea  13:  NVi. 

T.  5  N.,  R.  24  E.. 

Tract  37. 

T.  6  N..  R.  16  E.. 

Sea  33:  all; 

T.  6  N.,  R.  17  E.. 


Sec.  1:  all; 

Sec.  13:  WVaNE'A,  SEV4NEV4.  E'/iNW*/*, 
SWV4NWV4,  SV^. 

T.  6  N.,  R.  20  E., 

Sec.  185:  all. 

Sec.  7:  SE’A; . 

Sec.  13:  NEV4; 

Sec.  17:  WV2NWV4. 

T.  6  N.,  R.  22  E., 

Secs.  1,5,9,13825:  all. 

T.  6  N..  R.  23  E., 

Secs.  1,5,9,13,17,21,25,29833:  all. 

T.  6  N.,  R.  24  E., 

Secs.  5,9,17,21,29833:  all. 

T.  7  N.,  R.  3  E.. 

Secs.  1,13825:  all. 

T.  7  N..  R.  4  E.. 

Secs.  1,5,9,17,21829:  all. 

T.  7  N.,  R.  17  E., 

Secs.  1,5,9,13,25,29833:  all. 

T.  7  N.,  R.  18  E.. 

Secs.  1,589:  all. 

T.  7  N.,  R.  20  E., 

Secs.  21,25,29833:  all. 

T.  7  N.,  R.  22  E.. 

Sec.  25:  all. 

T.  7  N..  R.  23  E., 

Secs.  5,9,13,17,21,25,29833:  all. 

T.  7  N..  R.  24  E., 

Secs.  17,21,29833:  all. 

T.  8  N..  R.  4  E.. 

Secs.  29833:  all. 

T.  8N.,  R.  17  E., 

Secs.  21,25833;  all. 

T.  8  N.,  R.  18  E., 

Sec.  1;  SEV4NEV4.  SEV4; 

Secs.  5,9,13,17,25,29833:  all. 

T.  8  N..  R.  19  E.. 

Secs.  1,5,9,17829:  all. 

T.  8  N.,  R.  20  E., 

Tracts  37  to  39; 

Secs.  9817;  all.  » 

T.  9  N..  R.  5  E., 

Secs.  13825:  all. 

T.  9  N..  R.  6  E.. 

Secs.  1,9,13,17,21,25,29833:  all. 

T.  9  N..  R.  7  E.. 

Secs.  1,5,9,17,21829;  all. 

T.  9  N.,  R.  19  E., 

Secs.  25,29833:  all; 

T.  9  N.,  R.  20  E., 

Secs.  25,29833:  all. 

T.  9  N..  R.  21  E., 

Sec.  17:  all. 

T.  10  N..  R.  5  E. 

Sec.  13:  all. 

T.  10  N.,  R.  6  E.. 

Secs.  13,17,21825:  all. 

T.  10  N..  R.  7  E.. 

Secs.  1,9,13,17,21,25,29833;  all. 

T.  11  N..  R.  3  E.. 

Secs.  1,9813:  all. 

T.  11  N..  R.  7  E. 

Secs.  21827:  all. 

T.  12  N.,  R.  3  E.. 

Sec.  33:  all. 

For  further  information  concerning 
the'  above  listed  private  lands,  contact 
Tom  Gey.  California  Desert  District. 
6221  Box  Springs  Blvd..  Riverside.  CA 
92507.  Phone  number  (909)  697-5352. 

Mauacra  Ranch  Lands,  Washoe  County, 
Nevada  (CANVN-S7582) 
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Mount  Diablo  Meridian,  Nevada 
T.  41  N.,  R.  21  E,. 

Sec.  1:  SWV«SWV4; 

Sec  2:  SBViSWVi: 

Sec  11:  NEV«NWV4: 

Sec  12:  NWV4NEV4,  SEV4SWV4; 

Sec  13:  Tract  39; 

Sec  14:  Tract  37; 

Sec.  24:  Tract  40. 

T.  41  N..  R.  22  B.. 

Sec.  4:  lot  4; 

Sec.  5:  lots  1  and  2.  SV2NWV4: 

Sec  6;  SEV4NEV4. 

T.  42  N..  R.  20  E.. 

Sec  36:  NEV4SEV4. 

T.  42  N..  R.  21  E.. 

Sec  2:  lot  4,  SWV4NWV4: 

Sec  3:  lot  1.  SBViNEVi,  EVtSB'A: 

Sec.  9:  NEV4SEV4: 

Sec  10:  NBV4NEV4; 

Sec  11:  SWV4NWV4.  EV1SWV4; 

Sec  14:  SWV4NBV4,  BViWMj.  SWV4SWV4. 

N'ASBV4,  SEV4SBV4: 

Sec  16:  SV1SEV4.  NWV4SEV4: 

Sec  18:  SWV4SEV4; 

Sec  19:  NEV4SEV4; 

Sec  21:  NWV4NEV4; 

Sec  22:  NEV4NEV4: 

Sec  23:  NEV4NBV4; 

Sec  27:  NWV4SWV4; 

Sec  31:  lot  3.  NEV4SWV4.  NW'ASE’A; 

Sec  34:  NEy4NEV4: 

Sec  35:  NWV4NEV4.  SWV4NWV4. 

T.  42  N..  R.  22  E.. 

Sec.  4;  SEV4SEV4; 

Sec.  5:  Lot  4.  SWV4NWV4; 

Sec  6:  SBV4NEV4,  EV8SEV4: 

Sec.  7:  NBV4,  WViSEV4: 

Sec  17:  SWV4SEV4,  SWV4SWV4: 

Sec  18:  WV1NEV4,  SEV4NEV4.  E'/iSE’/.; 

Sec.  19:  SV»SEV4; 

Sec  20:  NEV4SEV4: 

Sec  33:  SWV4SWV4. 

T.  43  N..  R.  22  E.. 

Sec.  4:  NEV4SWV4; 

Sec  5:  NWV4SBy4: 

Sec  8:  SWViSWVi; 

Sec  10:  NWViNWyi; 

Sec  11:  SWy4NWy4; 

Sec  16:  SEViNEVi  SytNWVi: 

Sec  18:  NEViNWVi: 

Sec  19:  lot  4; 

Sec  20:  NWViSWyi; 

Sec  22:  SWy4NWy4,  NWy4SWy4; 

Sec  25:  SWy4NWy4.  NWyiSW’/i; 

Sec  27:  NEy4NWy4; 

Sec.  30:  lot  1; 

Sec.  33:  SEViNWyi. 

Aggregating  4.200  acres  more  or  less. 
The  Bureau  of  Land  Management  will 
also  acquire  all  water  and  mineral  rights 
owned  by  the  American  Land 
Conservancy.  For  detailed  information 
concerning  the  private  lands  listed 
under  CANVN-57582  immediately 
above  contact  J.  Anthony  Danna,  BLM 
Surprise  Resource  Area,  at  (916)  279- 
6101. 

Granite  Construction  Company  Lands. 
Washoe  County,  Nevada  (N-57877) 
Mount  Diablo  Meridian,  Nevada 
Washoe  County,  Nevada 
T.  20  N.,  R.  18  E., 

Sec  1:  NEViSWyi: 


Sec  2:  SW; 

Sec.  3:  all; 

Sec  4:  all; 

Sec  8:  SMiNE'A; 

Sec.  9:  all; 

Sec  10:  NV^; 

Sec  11:  all; 

Sec.  13:  all; 

Sec  14:  NViNE'A; 

Sec.  IS:  all; 

Sec  16:  all; 

Sec  17:  Nv^; 

Sec.  20:,NBy4.  NWytSEV^. 

Venture  Development  Corporation  Lands, 
Washoe  County,  Nevada  (N-S7877) 

T.  20  N..  R.  18  E.. 

Sec.  17:  SVi; 

Sec.  20:  NViiNWy4  SViNWyi,  B’/iSWyi. 

SViSE^A,  NEViSByi: 

Sec  21:  all; 

Sec.  22:  WVi; 

Sec  27:  N’A.  NW'ASWV.; 

Sec.  28:  all; 

Sec  29:  V/V2,  SEV*.  N\NV*NEV*. 

Galena  Resort  Company,  Washoe  County, 
Nevada  (N-S7877) 

T.  17  N..  R.  18  B., 

Sec  13:  SVi; 

Sec.  15:  E'/iSE'A; 

Sec  21:  all; 

Sec.  23:  all; 

Sec.  24:  N’A,SWy4,  SEV4  east  and  west  of 
State  Rte  27; 

Sec.  25:  NEViNW’A,  NWy4NEy4; 

T.  17  N..  R.  19  B.. 

Sec  17:  NWViNE'A.  S’ANE’A,  SE’A. 

SEViSWV.,  NyzSWVi,  NW'A; 

Sec.  18:  BVi,SWy4,  E’ANWy4; 

Sec  19:  NEVi,  NE'ANW’A, 

Sec.  20:  NEV.,  N'/iNWy4SEy4. 

N’/iSE’ASE'/i,  NE'ASE’A,  NWV.; 

Sec  21:  all; 

Sec.  23:  all. 

For  further  information  concerning 
the  above  listed  private  lands,  contact 
Marcia  Joesph,  Toiyabe  National  Forest, 
1200  Franklin  Way,  Sparks,  Nevada, 
89431.  Phone  number  (702)  355-5300. 

Pyramid  Lakes  Indian  Reservation. 
Washoe,  Lyon,  Storey  Counties, 

Nevada.  (N-S7815) 

Additional  lands  will  be  acquired  to 
implement  Congressional  direction 
provided  by  Public  Law  101-618, 
section  210(b)(18).  The  Congress  has 
determined  that  the  private  lands  within 
and  adjacent  to  the  I^amid  Lake  Indian 
Reservation  should  be  acquired  to 
benefit  the  Reservation.  The  listed  lands 
will  accomplish  the  Congressional  goals 
by  acquiring  lands  hum  willing  sellers. 
The  private  landowners  willing  to  sell 
their  lands  are  as  follows. 

1.  Approximately  11,000  acres 
generally  known  as  the  DePaoli  Ranch 
located  in  Washoe  and  Storey  Counties, 
Nevada. 

2.  Approximately  250  acres  generally 
known  as  the  Big  Bend  Ranch  located  in 
Washoe  Coimty,  Nevada. 


3.  Approximately  115  acres  generally 
known  as  the  Umitia  Ranch  located  in 
Washoe  County.  Nevada. 

4.  Approximately  37  acres  generally 
known  as  the  Pace  Ranch  located  in 
Washoe  County,  Nevada. 

5.  Approximately  228  acres  generally 
known  as  the  Logan/Keever  property 
located  in  Washoe  County.  Nevada. 

6.  Approximately  1  acre  generally 
known  as  the  Pulver  property  located  in 
Washoe  County,  Nevada. 

7.  Approximately  1  acre  generally 
known  as  the  Coomer  property  located 
in  Washoe  County,  Nevada. 

For  detailed  information,  including 
legal  descriptions  of  property 
concerning  the  private  lands  listed 
above  contact  the  Carson  City  EHstrict 
Manager  at  1535  Hot  Springs  Rd,  Suite 
300,  Carson  City.  NV  89706-0638; 
Telephone:  (702)  885-6000. 

Additional  lands  containing  sensitive 
resources  may  be  acqutreddn  and 
around  the  Red  Rock  Canyon  National 
Conservation  Area  and  the  Spring 
Mountains  National  Recreation  Area. 
When  specific  lands  or  interest  in  lands 
are  identified  this  NORA'  will  be 
modified. 

The  lands  to  be  acquired  in  San 
Bernardino  County,  (^lifomia  (CACA- 
32685)  are  within  or  adjacent  to  areas 
proposed  for  wilderness  designation,  or 
are  in  proposed  tortoise  habitat 
management  areas.  The  desert  tortoise 
has  b^n  listed  as  a  threatened  species 
imder  the  Endangered  Species  Act  of 
1973. 

The  lands  in  Washoe  County,  Nevada 
(CANVN-57582)  are  to  be  acquired  to 
improve  the  Bureau's  management  of 
adjoining  public  land,  and  allow 
multiple  resource  planning  and 
management  for  wildlife,  recreation, 
4vatershed,  riparian  habitat  and  an  Area 
of  Critical  Environmental  Concern. 
Acquisition  of  the  private  lands  will 
meet  the  goals  and  objectives  of  the 
Bureau's  Cowhead/Massacre 
Management  Framework  Plan. 

The  publication  of  this  notice  is  for 
the  purpose  of  soliciting  comments  on 
the  offered  private  lands  listed  above. 

SUPPLEMENTARY  INFORMATION: 

A.  The  private  lands  described  above 
will  be  acquired  by  the  United  States 
from  the  American  Land  Conservancy. 
456  Montgomery  Street.  Suite  1800,  San 
Francisco.  CA  94104,  in  exchange  for  an 
equal  value  of  public  lands. 

B.  The  private  lands  will  be  acquired 
subject  to  easements  of  record. 

C.  The  value  of  the  lands  to  be 
exchanged  will  be  equal,  or  if  not  equal, 
full  equalization  of  values  will  be 
achieved  under  the  provisions  of  section 
206  of  the  Federal  Land  Policy  and 
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Management  Act  of  1976  (43  U.S.C 
1716),  as  amended. 

D. The  exchange  of  the  lands  in 
California  will  completed  only  after 
passage  of  special  legislation  permitting 
an  interstate  land  exchange.  In  the 
absence  of  specific  Congressional 
authorization  the  acquisition  of  the 
lands  in  California  would  not  be 
completed  and  that  portion  of  this 
Notice  will  be  vacated. 

E.  The  public  lands  are  located  in  the 

City  of  North  Las  Vegas,  Clark  Coimty, 
Nevada,  and  were  identified  in  a  Notice 
of  Realty  Action  previously  published 
in  the  Federal  Register  (58  35038- 

35039,  June  30, 1993).  llie  public  lands 
will  be  disposed  of  by  patent  to  the  City 
of  North  Las  Vegas  and  the  values  of  the 
public  lands  crated  to  the  American 
Land  Conservancy  imder  the  terms  of 
the  exchange  agreement  between  BLM 
and  ALC. 

F.  The  Federal  land  will  be  conveyed 
subject  to  the  valid  existing  rights 
identified  in  the  original  NORA 
published  for  the  public  lands. 

G.  Publication  of  this  notice  in  the 
Federal  Register  merely  changes  the 
disposal  authority  for  the  public  land 
from  public  sale  imder  authority  of 
section  203  of  FLPMA  to  disposal  of  the 
lands  by  exchange  imder  section  206  of 
FLPMA.  The  segregation  imposed  by  the 
previously  published  notice  cited  above 
is  not  afiected  by  this  notice  and  the 
lands  will  still  remain  segregated  from 
appropriation  under  all  the  other  public 
land  laws,  including  the  general  mining 
laws.  This  segregation  will  terminate 
upon  issuance  of  a  patent  or  2  years 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register 
whichever  occurs  first. 

H.  Prior  to  the  BLM  issuing  patents 
for  the  subject  Federal  Lands  an 
environmental  analysis  will  be 
completed  for  the  disposal  of  the  land 
by  exchange.  The  EA  will  address  the 
impacts  associated  with  the  acquisition 
of  private  lands  to  be  included  into 
public  land  management  by  land 
exchange.  Potential  mitigating  measures 
associated  with  the  private  development 
of  the  public  lemds  in  the  City  of  North 
Las  Vegas  will  also  be  analyzed. 

For  a  period  of  45  days  from  the 
publication  of  this  notice  in  the  Federal 
Register  interested  parties  may  submit 
comments  to  the  State  Director,  Nevada 
BLM  State  Office,  P.O.  Box  12000,  Reno, 
Nevada,  89520-0006.  All  comments 
should  specifically  identify  the  portion 
of  the  exchange  to  which  they  pertain. 
Comments  will  be  reviewed  by  the  State 


Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action. 

K  Lynn  Bennett, 

Associate  State  Director,  Nevada. 

(FR  Doc.  93-26028  Filed  10-21-93;  8:45  am] 
MUJNQ  CODE  4310-HC-M 


[OfM)14-3110-10-H040;  QP-4-007] 

Realty  Action;  Segregation  of  Public 
Landa  In  Klamath  County,  OR 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  following  described  lands 
are  being  evaluated  to  determine  if  they 
are  suitable  for  disposal  by  exchange 
under  section  206  of  the  Federal  Land 
Policy  Land  Management  Act  of  1976, 

43  U.S.C.  1716.  These  public  lands  have 
been  identified  for  disposal  in  the  Lost 
River  Management  Framework  Plan  and 
the  Land  Tenure  Adjustment 
Amendment  to  that  plan  dated,  March 
21, 1989. 

T.  37  S.,  R  9  E. 

Sec.  3— SEV4NWV4,  NEV4SWV4 
T.  37  S.,  R  10  E. 

Sec.  12— S’ASE’A 
Sec.  13— NEV4NWV4 
T.  37  S.,  R  llVi  E. 

Sec.  13— EViNWV4 
Sec.  14— SEV4NEV4 
Sec.  17— SEV4SWV4 
Sec.  20— NEV4SEV4 

Sec.  21— W»/iNEV4.  SEV4NEV4,  NViNW'A, 
SWV4SWV4,  NViSEV4.  SEV4SEV4 
Sec.  22— W  »ASWV4 
Sec.  26— NEV4NWV4 
Sec.  27— NWV4SWV4 
Sec.  28— SWV4NEV4.  WV1NWV4, 
SEV4NWV4.  NWV4SWV4 
Sec.  29— SEV4NEV4,  E’/itSWV4,  E>/iSEV4 
T.  37  S.,  R  11  E. 

Sec.  26— SWV4 
Sec.  27— E»/iiSWV4,  SEV4 
Sec.  29— NV2SWV4,  SEV4SWV4 
Sec  30— NV^»SEV4 
Sec.  33— SEV4NWV4,  W’ASEV4 
Sec.  34—E^/2,  NEV4NWV4,  N»/iiSWV4, 
SEV4SWV4 

Sec.  35— SV1NEV4,  W'/ii,  SEV4 
T  38  S  R  11  E 
Sec  1— NVS1SWV4,  SWV4SWV4 
Sec  2— Lot  4,  S’/jNWV4,  SWV4,  NEV4SEV4 
Sec.  3— Lots  1,  2,  and  3,  S’/iNE’/i, 
SEV4NWV4,  SEV4 

Sec  lO—E^A,  EViNWV4,  NEV4SWV4 
Sec  11— SWV4SWV4.  SV1SEV4 
Sec  12— SWy4NEV4.  WyiNWV4, 
SEV4NWV4,  NW1SWV4,  SEV4SWV4, 
EViSEV4 

Sec.  13— W»/^iNBV4,  NWV4,  EMiSW'A, 
W>/«SEV4 

Sec.  14— Wi/iNEV4,  N’/itNWV4,  SEV4NWV4, 
WViiSE’A,  SEV4SEV4 
Sec  22— S‘/iNEV4,  N’/iSE’A,  SEV4SEV4 
Sec  23— B'/i,  S'/iSWV4 
Sec  26 — all 

Sec  35— NVi,  SWV4,  NEV4SEV4 
T.  39  S.,  R  11  E. 


Sec.  2  Lots  1, 3,  and  4. 

The  area  described  aggregates 
approximately  7,445.17  acres  in  Klamath 
County,  Oregon. 

In  exchange  for  some  or  all  of  these 
lands,  the  Federal  Government  proposes 
to  acquire  the  following  described 
private  lands  in  Klamath  County  Oregon 
from  the  American  Land  Conservancy,  a 
nonprofit  public  benefit  corporation: 
Parcel  1  of  Land  Partition  1-93,  situated 
in  Sections  10, 11, 13, 14, 15, 16,  21, 22, 
and  23  Township  34  South,  Range  7Vi 
East  Willamette  Meridian,  Klamath 
County,  Oregon. 

The  parcel  of  land  to  which  the  above 
descriptions  apply  4:ontains  1,680  acres, 
more  or  less.. 

The  purpose  of  this  exchange  is  to 
acquire  the  north  half  of  the  Wood  River 
Ranch.  In  the  1993  appropriations  act. 
Congress  directed  the  BLM  to  purchase, 
at  fair  market  value,  the  Wood  River 
Ranch  and  after  acquisition  to 
administer  the  land  and  to  consult  with 
the  Bureau  of  Reclamation  and  the  Fish 
and  Wildlife  Service  with  regard  to 
common  management  issues  affecting 
the  Klamath  Basin.  Congress  also  stated 
that  BLM  should  dispose  of  appropriate 
lands  under  its  control  in  Klamath 
County  in  order  to  compensate  for  the 
loss  of  local  tax  revenues  associated 
with  the  Wood  River  Ranch  acquisition. 
This  exchange  will  fulfill  part  of  BLM’s 
congressional  commitment.  The  Wood 
River  Ranch  has  very  important  values 
for  wetlands  and  contains  habitat  for  at 
least  three  threatened  or  endangered 
species.  The  public  interest  will  well 
served  by  maJdng  the  exchange. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  described  above  from  settlement, 
location,  and  entry  under  the  public 
lands  laws  and  the  general  mining  laws. 
As  provided  by  the  reflations  of  43 
CFR  2201.1(b),  any  subsequently 
tendered  application,  allowance  of 
which  is  discretionary,  shall  not  be 
accepted,  shall  not  be  considered  as 
filed,  and  shall  be  returned  to  the 
applicant.  This  segregative  efiect  shall 
terminate  upon  issuance  of  a  patent  to 
such  lands,  upcuQ  publication  in  the 
Federal  Register  of  a  termination  of  the 
segregation,  or  two  years  from  date  of 
this  publication,  which  ever  occurs  first. 

Interested  parties  may  submit 
comments  to  the  Area  Manager, 

Klamath  Falls  Resource  Area,  2795 
Anderson  Ave.  Bldg.  25  Klamath  Falls, 
OR  97603. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Cottingham  at  503-883-6916, 
Klamath  Falls  Resource  Area  Office, 
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2795  Andersen  Avenue,  Building  25, 
Klamath  Falls.  OR  97603 
A.  Barron  Bail, 

Area  Manager. 

(FR  Doa  93-25899  FUed  10-21-93;  8:45  am] 

aajJNQ  CODE  4310-aS-M 


INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative  Notice  to  the 
C^mlaaion  of  Intent  To  Perform 
Interstate  Transportation  for  Certain 
Nonmembers 

Date:  October  19, 1993. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember,  nonexempt,  interstate 
transportation  must  file  the  Notice, 

Form  BOP  102,  with  the  Commission 
within  30  days  of  its  annual  meeting 
each  year.  Any  subsequent  change 
concerning  officers,  directors,  and 
location  of  transportation  records  shall 
require  the  filing  of  a  supplemental 
Notice  within  30  days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2)  the 
location  of  the  records  (3)  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4)  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  ^ 
directed  to  the  Commission’s  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined 
at  the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington. 
DC. 

(1)  Knouse  Foods.  Inc. 

(2)  Peach  Glen,  PA  17375 

(3)  Peach  Glen.  PA  17375 

(4)  Arlene  Jennings,  Peach  Glen,  PA 
17375 

Sidney  L.  Strickland,  Jr., 

Secretary. 

IFR  Doc  93-26072  Filed  10-21-93;  8:45  am) 
BtUJNQ  CODE  7036-01-«e 


Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10S24(b)(l)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 


1.  Parent  corporation:  Jones  Petroleum 
Company.  Inc.,  407  East  Second  Street, 
Jackin,  Georgia  30233. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State  of  incorporation: 

Knight  Petroleum  Company,  Inc. — 
Georgia 

Stark  Properties,  Inc. — Geo^a 
Convenience  Stores,  Inc. — Gmrgia 
Commercial  Properties,  Inc.— Grorgia 
Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  93-26073  Filed  10-21-93;  8:45  am) 
eauNQ  cooE  toss-oi-u 


[Finance  Docket  No.  32361] 

Ths  Columbus  A  Ohio  River  Rail  Road 
Company  and  Norfolk  and  Western 
Railway  Company->Jolnt  Relocation 
Project  Exemption 

On  September  22, 1993,  The 
Columbus  &  Ohio  River  Rail  Road 
Company  (CUOH)  and  Norfolk  and 
Western  Railway  Company  (NW)  jointly 
filed  a  notice  of  exemption  under  49 
CFR  1180.2(d)(5)  to  relocate  their 
interchange  operations.  CUOH  and  NW 
presently  interchange  height  at 
Columbus,  OH.  The  joint  project 
involves:  (1)  CUOH’s  use  of  a  212-foot 
connecting  track  to  be  jointly  owned 
with  NW  and  constructed  between 
CUOH’s  main  line  near  Leonard  Avenue 
and  NW’s  industrial  lead  track,  parallel 
and  contiguous  thereto;  and  (2)  CUOH’s 
acquisition  of  bridge  trackage  rights  over 
approximately  9,140  feet  of  NW’s 
existing  industrial  lead  track  and  use  of 
a  new  side  track,  approximately  1,940 
feet  in  length  and  pafallel  thereto,  to  be 
constructed  by  NW  for  use  by  the 
parties  to  interchange  with  one  another. 

The  joint  relocation  will  result  in 
more  direct  routing  of  freight 
interchanged  between  the  carriers.  The 
direct  route  will  improve  service  to 
shippers  by  eliminating  the  delays  and 
expense  associated  wiffi  the  present 
circuitous  routing  that  involves  the 
yarding  of  the  tariff  at  Conrail's  Buckeye 
Yard,  ffiereby  providing  for  a  more 
efficient  and  effective  utilization  of 
railroad  equipment  and  resources,  llie 
transaction  may  be  consummated  on  or 
after  September  29, 1993.* 

Service  to  shippers  will  not  be 
disrupted  and,  in  fact,  should  be 


>  Under  49  CFR  1180.4(g),  a  verified  notice  of 
exemption  mu*l  be  filed  with  the  Commission  at 
least  one  %vedc  before  the  transaction  is 
consummated.  The  applicants,  in  their  verified 
notice,  indicated  that  the  proposed  date  for 
consummation  of  the  transaction  is  upon 
completion  of  all  required  track  construction,  or  as 
soon  thereafter  as  possible.  Mr.  Wimbish  was 
placed  prior  to  September  29. 1993. 


enhanced.  CUOH’s  financial  viability 
should  also  be  enhanced.  There  will  be 
no  expansion  into  new  territory,  nor 
will  there  be  a  change  in  the  existing 
competitive  situations. 

The  Commission  will  exercise 
jurisdiction  over  the  construction 
component  of  a  relocation  project  only 
where  the  proposal  involves,  for 
example,  a  change  in  service  to 
shippers,  expansion  into  new  territory, 
or  a  change  in  existing  competitive 
situations.  See,  generally,  Denver  k 
R.G.W.R.  Co. — ^Jt.  Proj. — Relocation  over 
BN,  4  I.C.C.2d  95  (1987).  Under  these 
standards,  the  construction  of  track  is 
not  subject  to  the  Commission’s 
jurisdiction.  The  remainder  of  the  joint 
relocation  project  involving  the 
acquisition  of  overhead  trackage  rights 
qualifies  for  the  class  exemption  at  49 
CFR  1180.2(d)(5)  and  (7).  The 
Commission  has  determined  that  joint 
relocations  embrace  trackage  rights 
transactions  such  as  the  one  proposed 
here.  See  D.T.  S’  I.B. — Trackage  Rights, 
363  I.C.C.  878  (1981). 

■  As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  agreement  will  be 
protected  by  the  conditions  in  Norfolk 
and  Western  Ry.  Co. — Trackage  Rights — 
BN,  354  I.C.C,  605  (1978),  as  modified 
in  Mendocino  Coast  Ry.,  Inc. — Lease 
and  Operate,  360  I.C.C.  653  (1980). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  M.J. 

Connor,  The  Columbus  k  Ohio  River 
Rail  Road  Company,  136  South  Fifth 
Street,  Coshocton.  OH  43812;  and  R. 
Allan  Wimbish,  Norfolk  and  Western 
Railway  Company,  'Three  Commercial 
Place,  Norfolk,  VA  23510-2191. 

Decided:  October  15, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  93-26071  Filed  10-21-93;  8:45  am) 
BIUJNQ  COOE  7C38-01-M 


[Finance  Docket  Na  32347] 

Hardin  Southern  Railroad,  Inc.— 
Acquisition  and  Operation 
Exemption — Line  of  J  and  J  Railroad, 
Inc. 

Hardin  Southern  Railroad,  Inc.,  a  non¬ 
carrier,  has  filed  a  notice  of  exemption 
to  acquire  and  operate  approximately 
8.34  miles  of  rail  line  owned  by  J  and 
J  Railroad,  Icc.,  in  Marshall  and 
Calloway  Counties.  KY.  The  line 
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extends  generally  between  milepost  30.0 
and  milepost  38.34,  beginning  at  the 
north  edge  of  the  Qty  of  Murray,  KY, 
continuing  northward  generally 
following  the  Clarks  River,  and 
terminating  at  Hardin,  KY.  This 
exemption  will  become  effective  on  or 
after  September  23, 1993.  i 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Francis  G. 
McKenna,  Esq.,  Anderson  and 
Pendleton,  P.O.  Box  65891,  Washington, 
DC  20035. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided;  September  22, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Stricklamd,  )r., 

Secntary. 

IFR  Doc.  93-26070  Filed  10-21-93;  8:45  ami 
BHJJNO  CODE  703S-01-M 


DEPARTMENT  OF  LABOR 

Employm«nt  and  Training 
Adminiatration 

[TA-W-28,275] 

A  &  A  Materiaia,  A/K/A  Artiguez  E. 
Alicia  Materiaia,  Inc.,  Brownavilia, 
Texaa;  Amandad  Cartification 
Ragarding  Eligibility  To  Apply  for 
Workar  Ad)uatmant  Aaalatanca 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  2, 1993,  applicable  to  all  workers 
of  A  &  A  Materials,  Brownsville,  Texas. 
The  certification  notice  was  published 
in  the  Federal  Register  on  March  26, 
1993  (58  FR  16420). 

At  the  request  of  the  State  Agency,  the 
Elepartment  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
investigation  findings  show  that  several 
of  the  claimants’  wages  are  reported 
under  the  Unemployment  Insurance  tax 
account  for  Artiguez  e  Alicia  Materials, 
Inc.,  in  Brownsville,  Texas. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  the  correct  worker  group. 

The  amended  notice  applicable  to 
TA-W-28,275  is  hereby  issued  as 
follows: 


1  Applicant  states  that  the  parties  Intend  to 
convey  the  line  on  October  1, 1993. 


All  workers  of  A  ft  A  Materials, 
Brownsville,  Texas  a/k/a  Artiguez  e  Alicia 
Materials,  Inc.,  Brownsville,  Texas. producing 
rags  who  became  totally  or  partially 
separated  firom  employment  on  or  after 
January  21, 1992  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974.  > 

Signed  at  Washington,  DC,  this  October  14, 
1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  93-26067  Filed  10-21-93;  8:45  ami 
BIUINO  CODE  4Sie-aO-H 


[TA-W-29,064] 

Penn  Footwear  Co.,  Nanticoke, 
Pannaylvania;  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  27, 1993  in 
response  to  a  worker  petition  which  was 
filed  on  September  27, 1993  on  behalf 
of  workers  at  Penn  Footwear  Company, 
Nanticoke,  Pennsylvania. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  through  Ortober  22, 1993  (TA-W- 
26,195).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC  this  14th  day  of 
October  1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc  93-26066  Filed  10-21-93;  8:45  ami 
BiLUNO  CODE 


Employment  Standards  Administration 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  fiom  its  study 
of  local  wage  condition  and  data  made 
available  fiom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 


of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  on  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fiinge  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determination  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
fi-om  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  part  1  and  5.  Accordingly,  the 
applicable  decisions,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  dociunent  entitle  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts,”  shall 
be  the  minimum  paid  by  contractors 
and  subcontractors  to  laborers  and 
mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  ^  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
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Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW..  room  S-3014, 

Washington.  EX]  20210. 

New  General  Wage  Determination 
Elecisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  “General  Wage 
Determinations  Issued  Under  the  Davis* 
Bacon  and  Related  Acts”  are  listed  by 
Volume  and  State. 

Volume  U 
Kansas 

KS930040  (Oct.  22. 1993) 

KS930041  (Oct.  22, 1993) 

KS930042  (Oct  22, 1993) 

KS930043  (Oct  22, 1993) 

KS930044  (Oct.  22, 1993) 

KS93004S  (Oct  22. 1993) 

KS930046  (Oct  22. 1993) 

KS930047  (Oct  22, 1993) 

KS930048  (Oct  22, 1993) 

KS930049  (Oct  22. 1993)' 

KS930050  (Oct.  22. 1993) 

KS9300S1  (Oct  22, 1993) 

KS9300S2  (Oct  22. 1993) 

KS9300S3  (Oct  22, 1993) 

KS9300S4  (Oct  22, 1993) 

KS930055  (Oct  22. 1993) 

Kseaoose  (Oct  22, 1993) 

KS9300S7  (Oct  22. 1993) 

KS930058  (Oct  22. 1993) 

KS930059 (Oct  22, 1993) 

Volume  in 
Oregon 

OR930006  (Oct  22. 1993) 

OR930007  (Oct  22. 1993) 

OR930008  (Oct  22. 1993) 

08930009  (Oct  22. 1993) 

OR930010  (Oct  22, 1993) 

OR930011  (Oct  22. 1993) 

OR930012  (Oct  22, 1993) 

OR930013  (Oct  22. 1993) 

OR930014  (Oct  22, 1993) 

OR930015  (Oct.  22, 1993) 

OR930016  (Oct.  22. 1993) 

Washington 

WA930015  (Oct.  22. 1993) 

WA930016  (Oct.  22, 1993) 

WA930017  (Oct.  22, 1993) 

WA930018  (Oct  22. 1993) 

WA930019  (Oct  22. 1993) 

WA930020  (Oct.  22, 1993) 

WA930021  (Oct.  22, 1993) 

WA930022  (Oct  22, 1993) 

WA930023  (Oct.  22, 1993) 

WA930024  (Oct  22, 1993) 

WA93002S  (Oct  22. 1993) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Ofiice  document 
entitled  “General  Wage  Determinations 
Issued  Under  the  Davis — ^Bacon  and 
Related  Acts”  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 


in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
Florida 

FL930013  (Feb.  19. 1993) 

FL930032 (Feb.  19, 1993) 

Maryland 

MD930013  (Feb.  19. 1993) 

MD930014  (Feb.  19, 1993) 

New  York 

NY930002  (Feb.  19. 1993)  ^ 

Volume  It 
Arlumsas 

AR930007  (Feb.  19, 1993) 

Kansas 

KS930030  (Oct.  15, 1993) 

Nebraska 

NE930003  (Feb.  19, 1993) 

NE930005  (Feb.  19, 1993) 

NE930011 (Feb.  19, 1993) 

Ohio 

OH930001  (Feb.  19. 1993) 

Oklahoma 

OK930013  (Feb.  19. 1993) 

Volume  in 
Alaska 

AK930001  (Feb.  19, 1993) 

Arizona 

AZg30001  (Feb.  19. 1993) 

California 

CA93P001  (Feb.  19, 1993) 

Colorado 

C0930002  (Fob.  19. 1993) 

Hawaii 

H1930001  (Feb.  19, 1993) 

Idaho 

ID930002 (Feb.  19, 1993) 

Washington 

WA930001  (Feb.  19. 1993) 

WA930002  (Feb.  19, 1993) 

WA930008  (Feb.  19, 1993) 

General  Wage  and  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,406 
(Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from;  Superintendent  of 
Documents.  U.S.  (Government  Printing 
Office,  Washington,  DC  20402  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  ail  of  ffie  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  Ij-which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year. 


regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  tSth  day  of 
Oct.  1993. 

Alaa  L.  Mon, 

Director,  Division  of  Wage  Determinations. 
(FR  Doc.  93-25788  Filed  10-21-93;  8:45  am] 
BIUJNQ  CODE  4610-Z7-W 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notioe  9»-082] 

AgmKy  Report  Forms  Under  0MB 
Review 

AGENCY:  National  Aeronautics  6md 
Space  Administration.' 

ACTION:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  propos^  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  agency  has  made  the 
submission. 

Copies  of  the  proposed  forms,  the 
request  for  clearance  (S.F.  83’s), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  (Glearance 
Officer.  (Gomments  on  the  items  listed 
should  be  submitted  to  the  Acting 
Agency  Clearance  Officer  and  the  OMB 
Reviewer. 

DATES:  (Gomments  are  requested  by 
November  1. 1993.  If  you  anticipate 
commenting  on  a  form  but  find  that 
time  to  prepare  will  prevent  you  bum 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Acting 
Agency  Clearance  Officer  of  your  intent 
as  early  as  possible. 

ADDRESSES:  Eva  L.  Layne,  Acting  NASA 
Agency  Gearance  Officer,  Code  JTD, 
NASA  Headquarters,  Washington,  DC 
20546;  Office  of  Management  and 
Budget,  Paperwoii:  Reduction  Project 
(2700-0007)  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  C.  Peigare,  NASA  Reports 
Officer.  (202)  358-1474. 

Reports 

Title:  Radioactive  Material  Transfer 
Receipt 

OMB  Number:  2700-0007. 

Type  of  Bequest:  Extension. 

Fr^uency  of  Remit:  On  Occasion. 
Type  of  Respondent:  Business  or  other 
ror-profit.  Federal  agencies  or 
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employees.  Non-profit  institutions. 
Small  businesses  or  organizations. 

Number  of  respondents:  50. 

Responses  per  respondent:  10. 

Annual  Responses:  500. 

Hours  per  response:  .5. 

Recordkeeping  hours:  40. 

Annual  Burden  Hours:  290. 

Abstract-Need/Uses:  The  Nuclear 
Regulatory  Commission  has 
audiorized  NASA  to  use  radioactive 
material  at  temporary  job  sites 
throughout  the  U.S.  for  research  and 
development  purposes  as  well  as 
launching  of  space  vehicles.  This 
report  furnishes  NASA  with  the 
necessary  records  on  the  possession, 
location,  and  use  of  radioactive 
materials. 

Dated:  October  14, 1993. 

Eva  L.  Layne, 

Acting  Chief,  IBM  Policy  and  Acquisition 

Management  Office. 

(FR  Doc.  93-26086  Filed  10-21-93;  8:45  ami 

BILUNO  CODE  TBIO-OI-M 


NATIONAL  SCIENCE  FOUNDATION 

Offica  of  Polar  Programs;  Permit 
Isaued  Under  the  Antarctic 
Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 

ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 


SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 

This  is  the  required  notice. 

FOR  FURTHER  INFORMATION:  Thomas  F. 
Forhan,  Permit  Office,  Office  of  Polar 
Programs,  National  Science  Foundation, 
Washington,  DC  20550. 

SUPPLEMENTARY  INFORMATION:  On 
September  17, 1993  the  National. 
Science  Foundation  published  a  notice 
in  the  Federal  Register  of  permit 
applications  received.  Permit  for  enter 
site  of  special  interest,  was  issued  to 
Diane  McKnight,  Cathy  Tate,  Paul  von 
Gurrard,  Harry  House,  Andrew 
Fountain,  Bruce  Vaulin  on  October  17, 
1993. 

Thomas  Foriian, 

Permit  Office,  Office  of  Polar  Programs. 

[FR  Doc  93-26027  Filed  10-21-93;  8:45  am] 
SaUNO  COOC  78BS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-424] 

Georgia  Power  Co.,  et  al.,  Vogtte 
Electric  Generating  Plant,  Unit  1; 
Environmental  Aaeeesment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  schedular 
exemption  from  the  requirements  of  10 
CFR  part  50,  Appendix  J.  Section  III.D.3. 
to  Grorgia  Power  Company,  acting  for 
itself,  Olgethorpe  Power  Corporation, 
Municip^  Electric  Authority  of  Georgia, 
and  City  of  Dalton,  Georgia  (the 
licensees),  for  the  Vogtle  Electric 
Generating  Plant,  Unit  1  (Vogtle  or  the 
facility),  located  in  Burke  County, 
Georgia. 

Environmental  Assessment 
Identification  of  the  Proposed  Action 

The  proposed  action  would  grant  a 
one-time,  temporary  exemption  from  the 
requirements  of  Section  II1.D.3  of 
Appyendix  J  to  10  CFR  part  50,  to  extend 
the  interval  for  Type  C  local  leak  rate 
testing  of  the  Unit  1  auxiliary 
component  cooling  water  (ACCW) 
supply  and  return  containment  isolation 
valves.  Section  in.D.3  requires  that  Type 
C  tests  be  performed  during  each  reactor 
shutdown  for  refueling  but  in  no  case  at 
intervals  greater  than  2  years.  The 
proposed  exemption  would  allow  the 
required  test  interval  for  valves  HV— 
1974  (and  associated  check  valve  1- 
217-U4-113).  HV-1975,  Hy-1978.  and 
HV-1979  to  be  extended  from  24 
months  to  prior  entry  into  Mode  4 
following  the  next  s^eduled  refueling 
outage  (or  the  next  forced  outage 
requiring  entry  into  Mode  5),  but  ho 
later  than  November  1, 1994.  The 
proposed  exemption  in  accordance  with 
the  licensee’s  application  dated 
September  30. 1993. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
prevent  the  shutdown  of  Unit  1  solely 
for  the  purposes  of  testing  the  subject 
valves. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  will  not 
result  in  a  significant  change  in  the 
types  or  significant  increase  in  the 
amoimts  of  any  effluents  that  may  be 
released  offsite.  The  proposed  action 
will  not  increase  potential  radiological 
environmental  effects  due  to 
containment  leakage  beyond  those 
already  permitted  by  the  regulations. 


Testing  of  Type  B  and  C  components 
under  Appendix  J  to  10  CFR  part  50  is 
intended  to  demonstrate  that 
containment  leakage  fi^m  these 
components  is  within  defined 
acceptable  limits  of  less  than  0.6  times 
the  maximum  allowable  containment 
leakage  rate  with  the  containment 
pressurized  to  its  design  limit,  which 
provide  information  used  to  calculate 
the  maximiun  radiological 
consequences  of  a  design  basis  accident. 

The  subject  ACCW  valves  have  been 
Type  C  tested  during  all  previous 
refiieling  outages  with  the  exception  of 
the  Unit  1  spring  1993  outage.  A  review 
of  the  previous  Type  C  test  data  has 
shown  that  sufficient  margin  existed 
and  that  there  has  been  no  significant 
degradation  of  the  valves  isolation 
capability. 

The  probability  of  containment 
isolation  failure  following  a  core 
damage  accident  is  modeled  in  the 
Vogtle  individual  plant  examination 
(IPE).  The  IPE  was  submitted  by  letter 
dated  December  23. 1992.  In  order  to 
model  a  more  conservative  scenario  of 
containment  isolation  failure  than  was 
considered  in  the  base  case  Vogtle  IPE, 
the  licensee  assumed  that  the 
occurrence  of  any  core  damage  scenario 
would  cause  a  break  in  the  ACCW  flow 
path  and  that  the  operator  would  be 
required  to  isolate  the  ACCW  system  for 
successful  containment  isolation.  Based 
on  a  Type  C  test  interval  of  2  years,  the 
frequency  of  core  damage  with 
containment  isolation  failure  was  found 
by  the  licensee  to  be  on  the  order  of 
10 per  reactor  year.  The  licensee  has 
stated  that  extending  the  required  Type 
C  test  interval  for  these  valves  beyond 
the  Appendix  J  2-year  period  has  a 
negligible  impact  on  that  probability. 
Thus,  the  pro^bility  of  an  event  that 
leads  to  core  damage  and  a  failure  of  the 
ACCW  piping  inside  containment  with 
a  foilure  to  isolate  containment  is  not 
considered  to  be  credible  by  the 
licensee.  The  staff  concurs  that  the 
additional  operation  period,  between 
expiration  of  the  current  leak  tests  to 
prior  to  entry  into  Mode  4  following  the 
next  scheduled  refueling  outage  (or  the 
next  forced  outage  requfring  entry  into 
Mode  5),  but  no  later  than  November  1, 
1994,  is  not  expected  to  significantly 
decrease  the  margin  between  expected 
as-found  leak  rate  and  L«. 

Therefore,  radiological  releases  will 
not  differ  from  those  determined 
previously,  and  the  proposed  exemption 
does  not  otherwise  ^ect  facility 
radiological  effluent  or  occupational 
exposures.  With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  plant 
nonradiological  effluents  and  has  no 
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other  nonradiologi€:al  environmental 
imract. 

Therefore,  there  will  not  be  a 
significant  increase  in  the  types  or 
amoimts  of  any  effluent  that  may  be 
released  offsite  and,  as  such,  the 
proposed  exemption  does  not  involve 
irreversible  environmental 
consequences  beyond  those  already 
associated  with  normal  operation  of  the 
plant. 

Based  on  its  review,  the  Commission 
concludes  that  the  pr^osed  exemption 
is  acceptable.  The  stan  has  determined 
that  the  proposed  exemption  does  not 
alter  any  initial  conditions  assumed  for 
the  design  basis  accidents  previously 
evaluate  nor  change  operation  of  safety 
systems  utilized  to  miti^te  the  design 
basis  accidents. 

The  proposed  exemption  does  not 
increase  the  probability  or  consequences 
of  accidents.  No  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  ccxidudes  that  proposed 
action  would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential 
nonradiol^cal  impacts,  the  proposed 
exemption  involves  components  in  the 
plant  which  are  located  within  the 
restricted  areas  as  defined  in  10  CFR 
part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  envinmmental  impacts. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
noiuediological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  thme  are  no  significant 
environmental  effects  that  would  result 
from  the  proposed  actions,  any 
alternatives  with  equal  or  greater 
environmental  impacts  ne^  not  be 
evaluated.  The  principal  alternative 
would  be  to  deny  the  licensee’s  request 
for  exemption.  *^8  would  not  reduce 
environmental  impacts  of  plant 
operation. 

■  Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmentid  Statement 
for  the  Vogtle  Electric  Generating  Plant. 
Units  1  and  2,  dated  March  1985. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  State  of 
Georgia  regarding  the  environmental 
impact  of  the  proposed  action 


Finding  of  No  Significant  Impact 

Based  on  the  foregoing  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  detmls  with  respect  to  this 
action,  see  the  application  for 
exemption,  dated  September  30, 1993, 
which  is  available  for  public  inspection 
in  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington.  DC  20555,  and 
the  local  public  document  room  located 
at  the  Burke  Covmty  Library,  412  Fourth 
Street,  Waynesboro,  Georgia  30830. 

Dated  at  Rockville,  Maryland  this  18th  day 
of  October  1993. 

For  the  Nuclear  Regulatory  Conunission. 
Victor  Nerses, 

Acting  Director.  Project  Directorate  IIS. 
Division  of  Reactor  Projects— l/II,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  93-26029  Filed  10-21-93;  8:45  am] 
aarmo  code  tsso-oi-m 


[Oodwt  No.  50-313] 

Entergy  Operatione,  Inc.;  Withdrawal 
of  Application  for  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Entergy 
Operations,  Inc.  (the  licensee)  to 
withdraw  its  June  27, 1991,  application 
for  proposed  amendment  to  Facility 
Operating  License  No.  DPR-51  for  the 
Arkansas  Nuclear  One,  Unit  No.  1 
(ANO-1),  located  in  Pope  County, 
Arkansas. 

The  proposed  amendment  would 
have  revis^  Technical  Specifications 
(TSs)  3.9  and  4.10  regarding  the  control 
room  emergency  ventilation  (air 
conditioning  and  air  filtration)  system 
and  control  room  isolation  system,  to 
achieve  consistency  with  the 
requirements  for  ANO-2  and  to  avoid 
misinterpretation  of  the  TSs  and 
enhance  the  operability  of  the  systems. 

The  CommiMion  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  August  7, 1991 
(56  FR  31580).  However,  by  letter  dated 
October  1. 1993,  the  licensee  withdrew 
the  proposed  chanm. 

For  fiuthM^  details  with  respect  to  this 
action,  see  the  application  for 
amendmmt  dated  June  27, 1991,  and 
the  licensee’s  letter  dated  October  1, 
1993,  which  withdrew  tlie  application 
for  license  amendment.  The  above 


documents  are  available  for  public 
inspection  at  the  Commission’s  Public 
Comment  Room,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the 
Tomlinson  Library.  Arkansas  Tech 
University,  Russellville,  Arkansas 
72801. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  October,  1993. 

For  the  Nuclear  Regulatory  Commission. 

R4ri>y  B.  Bevan, 

Project  Manager.  Project  Dnectorate  JV-1 . 
Division  of  Reactor  Projects— UI/IV/V,  Office 
of  Nuclear  Reactor  Regulation. 

(FR  Doc.  93-26030  Filed  10-21-93;  8:45 
a.m.] 
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POSTAL  RATE  COMMISSION 
[Docket  No.  A94-2;  Order  No.  994] 

Extension,  Louisiana  71239:  (M.P. 
Dailey,  Petitioner);  Notice  and  Order 
Acce^ng  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U.S.C. 
404(bK5) 

Decided  October  14, 1993. 

Issued  October  18, 1993. 

Docket  Number:  A94-2. 

Name  of  Affected  Post  Office: 
Extension,  Louisiana  71239. 

Name(S}  of  Petitioners):  M.P.  Dailey. 
Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers: 
October  13, 1993. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  the  community  [39  U.S.C. 
404(b)(2)(A)l. 

2.  Effect  bn  postal  services  (39  U.S.C. 
404(b)(2)(C)l. 

3.  Economic  savings  (39  U.S.C. 
404(b)(2)(D)l. 

Other  legal  issues  may  be  disclosed  by 
the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light 
of  the  120-day  decision  schedule  [39 
U.S.C  404(b)(5)],  the  Commission 
reserves  the  right  to  request  of  the  Postal 
Service  memoranda  of  law  on  any 
appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request;  a  copy  shall 
be  served  on  the  petitioners.  In  a  brief 
or  motion  to  dismiss  or  affirm,  the 
Postal  Service  may  incorporate  by 
reference  any  such  memoranda 
previously  filed. 

The  Commission  orders: 

(A)  Tlie  record  in  this  appeal  shall  be 
filed  on  or  before  October  28, 1993. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 
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By  the  Commission. 

Chariw  L.  Qapp. 

Secretary. 

October  13, 1993 

Piling  of  Petition 
October  18, 1993 

Notice  and  Order  of  Piling  of  Appeal 
November  8, 1993 

Last  day  of  filing  of  petitions  to  intervene 
(see  39  CPR  3001.111(b)l 
November  17, 1993 

Petitioner's  Participant  Statement  or  Initial 
Brief  [see  39  CPR  3001.115  (a)  and  (b)] 
December  7, 1993 

Postal  Service  Answering  Brief  (see  39  CPR 
3001.115(c)] 

December  22, 1993 

Petitioner’s  Reply  Brief  should  Petitioner 
choose  to  file  one  (see  39  CPR 
3001.115(d)] 

December  29, 1993 

Deadline  for  motions  by  any  party 
requesting  oral  argument.  'The 
Commission  will  schedule  oral  argument 
only  when  it  is  a  necessary  addition  to 
the  written  filings  [see  39  CPR  3001.116] 
February  9, 1994 

Expiration  of  120-day  decisional  schedule 
(see  39  U.S.C.  404(b)(5)] 

(PR  Doc.  93-25963  Filed  10-21-93;  8:45  am] 
BILUNG  CODE  771»-FW-P 


Notice  of  CommiMion  Vfeit 

October  20, 1993. 

Notice  is  hereby  given  that  during  the 
period  October  26  through  October  30, 
members  of  the  Commission  and  certain 
advisory  staH  personnel  will  visit  and 
be  briefed  on  facilities  of  private 
industry  and  the  U.S.  Postal  Service. 

The  on-site  visits  will  include:  U.S. 
Postal  Service  Sacramento  Processing 
and  Distribution  Center  and  the 
Sacramento  Bee;  the  U.S.  Postal  Service 
San  Diego  Processing  and  Distribution 
Center  and  its  attendant  remote  "key” 
encoding  facility  in  0\fiy  Mesa.  C^.;  the 
headquarters  and  training  facilities  of 
Mail  Boxes  Etc.,  in  San  Ehego;  the  mail 
processing  and  forwarding  operations  of 
U.S.Marine  Corps  Recruit  Depot.  San 
Diego.;  Roger’s  Bindery /Times  Mirror, 
in  Colton.  Ca.;  the  headquarters  and 
operations  of  Harte  Hanlu  Shoppers,  in 
Brea  Ca.;  and  the  United  Parcel  Service 
Ontario  (Ca.)  Airport  hub. 

A  report  of  on-site  visits  will  be  on 
file  in  the  Commission’s  Docket  Room. 
For  further  information  contact  Charles 
L.  Clapp,  Secretary  of  the  Commission 
at  202-789-6840. 

Oi  arias  L.  Cla(^, 

Secretary. 

(PR  Doc.  93-26237  Filed  10-21-93;  8:45  am] 
aaxMQ  cooe  rrie-rw-# 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Fonns  Und«r  R«vl«w  by  Offlc*  of 
Managomont  and  Budgat;  Agancy 
Claaranca  Officar— John  J.  Lana  (202) 
272-3900 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
(Commission,  Office  of  Filings. 
Information  and  Consumer  Services, 
Washington.  DC  20549. 

Extension 

Rule  17a-7 

File  No.  270-238 
Rule  18f-l  and  Form  N-18F-1 

File  No.  270-187 
Rule  19a-l 

File  No.  270-240 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.CC.  3501  et.  seq.),  the  Securities 
and  Exchange  Commission  has. 
submitted  to  the  Office  of  Management 
and  Budget  requests  for  approval  of 
extension  on  currently  approved  rules 
and  forms  under  the  Investment 
(Company  Act  of  1940. 

Rule  17A-7  requires  registered 
investment  companies  to  keep  various 
records  in  connection  with  certain 
purchase  or  sale  transactions  between 
investment  companies  and  certain  of 
their  affiliates.  It  is  anticipated  that 
approximately  500  recordkeepers  will 
spend  a  total  of  500  hours  to  comply 
with  this  rule. 

Rule  18f-l  enables  a  registered  open- 
end  management  investment  company 
that  may  redeem  its  securities  in  kind  to 
elect  to  commit  to  make  limited  cash 
redemptions  without  violating  section 
18(f)  of  the  Investment  Company  Act  of 
1940.  Form  N-18F-1  provides 
notification  of  this  election.  It  is 
anticipated  that  approximately  62 
respondents  will  spend  a  total  of  62 
hours  to  comply  with  this  rule. 

Rule  19a-l  requires  a^vritten 
statement  to  accompany  certain 
dividend  payments.  Approximately 
3,300  respondents  incur  an  aggregate 
annual  burden  of  1,650  hours  to  comply 
with  this  rule. 

The  estimated  average  burden  hours 
are  made  solely  for  purposes  of  the 
Paperwork  Reduction  Act  and  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

(General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  (^ary  Waxman  at  the  address 
below.  Any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with 
Commission  rules  ana  forms  should  be 


directed  to  John  J.  Lane,  Associate 
Executive  Ehrector,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington,  DC  20549  and  (kuy 
Waxman,  Clearance,  Officer,  Office  of 
Management  and  Budget,  (Paperwork 
Reduction  Act  Numbers  3235-0214, 
3235-0211,  and  3235-0216),  room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  October  14, 1993. 

[PR  Doc.  93-26055  Filed  10-21-93;  8:45  am] 
HUJNQ  CODE  WIO-OI-U 


[RelMMe  No.  34-33057;  Hie  No.  8R-CHX- 
93-26] 

Self-Regulatory  Organizatlona;  Notice 
of  Filing  and  Order  Granting 
Temporary  Accelerated  Ap^oval  of 
Propoaed  Rule  Change  by  the  Chitago 
Stock  Exchange,  Inc.  to  Eatabliah  a 
Policy  Concerning  the  Dealgnated 
Primary  Market  Maker  and  Registered 
Market  Maker  of  a  Basket 

October  15, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),i  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  October 
13, 1993,  the  Chicago  Stock  Exchange, 
Inc.  ("CHX”  or  "Exchange”)  filed  with 
the  Securities  and  Exchwge 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I  and  U  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fi-om  interested  persons.* 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  publish  to 
members  Interpretation  and  Policy  .01 
under  Exchange  Article  XXXTV,  Rule  8 
concerning  the  interactions  between  the 
Designated  Primary  Market  Maker 
("DPM”)  and  the  Registered  Market 
Makers  ("RMs”)  in  trading  the  Chicago 
Basket  (“CXM  Basket”).^ 


>  15  U.S.C.  s  78s(b)(l)  (1988). 
a  17  CFR  240  19b-«  (1991). 
a  The  Exchange  also  has  requested  permanent 
approval  of  this  proposal  in  File  No.  SR-CHX-93- 
27.  Today,  the  Commission  is  publishing  notice  of 
that  prop<^  in  Securities  Exuiange  Act  Release 
No.  33058  (October  15, 1993). 

4  Today,  the  Commission  is  approving  a  proposed 
rule  chanM  by  the  CHX  srhich  amends  the  Rules 
of  the  Exchange  to  establish  rules  allowing  for  and 
governing  the  trading  of  standardised  baskets  on  the 
Exchange  Floor,  and  to  trade  a  specific  basket 
product  to  be  known  as  the  Chicago  CXM  Basket. 
See  Securities  Exchange  Act  Release  No.  33053 
(October  15, 1993)  (orte  approving  File  Na  SR- 
CHX-93-18).  The  presmt  proposal  provides  an 
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The  specific  “Interpretation  and 
Policy"  is  as  follows: 

.01  When  the  Designated  Primary  Market 
Maker  and  a  Registe^  Market  Maker,  as 
those  terms  are  used  in  Article  XXXVI,  are 
both  displaying,  through  the  quotation 
system,  the  same  bid  or  offer  price  for  a 
b«ket,  the  Designated  Primary  Market  Maker 
and  the  Registered  Market  Maker  will  be 
entitled  to  participate  in  transactions  on  a  ^ 
to  VS  parity,  respectively,  up  to  the  size  of 
their  displayed  quotations.  (i.e.  the 
Designated  Primary  Market  Maker  is  entitled 
to  twice  the  size  of  a  Registered  Market 
Maker's  order  up  to  the  size  of  the  Designated 
Primary  Market  Maker’s  quotatioiL 
Conversely,  a  Registered  Market  Maker  is 
entitled  to  participate  at  VS  the  size  of  the 
Designated  Primary  Market  Maker’s  order  up 
to  the  size  of  the  Registered  Market  Maker’s 
displa}'ed  quotation.)  In  the  event  that  the 
Designated  Market  Maker  or  a  Registered 
Market  Maker  has  not  displayed  a  size  greater 
than  or  equal  to  the  size  he  or  she  would  be 
entitled  to  based  on  the  VS  to  VS  parity,  the 
Designated  Market  Makar  or  a  Registered 
Market  Maker,  as  the  case  may  be,  shall  only 
participate  up  to  their  display^  size. 

The  Exchange  requests  accelerated 
approval  of  the  proposal  so  that  the 
proposed  Interpretation  and  Policy  will 
be  in  effect  when  the  CXM  Basket 
commences  trading  on  October  15, 

1993.  'This  would  ensure  that  the  DPM 
and  RMs  trading  the  CXM  Basket  know 
their  respective  obligations  under 
Exchange  Article  X^OCIV,  Rule  8.  and 
that  the  Exchange’s  Floor  Procedure 
Committee’s  interpretation  and  method 
of  implementation  of  that  Rule  will  be 
applied  if  a  DPM  or  RM  invokes  the 
Rule  while  trading  the  CXM  Basket.^ 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpi^  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
end  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  m  below. 
The  self-regulatory  organization  has 
prepared  siunmaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


•ddiUonal  Exchange  ‘*lntBTpTeUUon  and  Policy” 
which  would  work  in  concert  with  the  mlee  and 
procedurae  approved  in  Securities  Exchange  Act 
Release  No.  330S3.  The  K’M  will  act  as  the 
specialist  in  making  markets  and  executing 
transactions  in  the  CXM  Basket  while  one  or  more 
RMs  act  as  market  makers  in  the  Basket 
•  Telephone  conversation  between  David  Rusoff, 
Foley  a  Lardner,  and  Betsy  Prout  Commission,  on 
October  13. 1993. 


A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  we  Proposed  Rule 
Change 

1.  Purpose 

’The  purpose  of  the  proposed  change 
is  to  clarify  that  Article  XXXIV,  Rule  B 
of  the  Exchange  rules  providing  for  a 
two-thirds/one-third  parity  between  a 
specialist  and  registered  market  makers 
in  the  same  issue  will  also  apply  to 
trades  in  the  CXM  Basket. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(S)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

*rhe  Exchange  believes  that  no  burden 
will  be  placed  on  competition  as  a  result 
of  the  proposed  rule  change. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  proposed  rule  change  has  been 
endorsed  by  the  Exchange’s  Floor 
Procedure  Committee. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frnm  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-93-26 
and  should  be  submitted  by  November 
12, 1993. 


IV.  Commission’s  Findings  and  Order 
Granting  Temporary  Accelerated 
Approval  of  Propos^  Rule  Change 

The  Commission  finds  that  the  CHX’s 
proposal  to  add  an  Interpretation  and 
Policy  to  Exchange  Article  XXXIV,  Rule 
8.  on  a  temporary  basis  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  emd  in  particular  with  Section 
6(b)(5)  of  the  Act.*  Section  6(b)(5) 
requires,  among  other  things,  that  the 
rules  of  an  exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
facilitate  transactions  in  securities. 

Current  Exchange  Article  XXXIV, 

Rule  8,  provides  for  a  two-thirds/one- 
third  split  between  a  specialist  and  one 
or  more  market  makers,  as  a  group,  in 
a  security  when  the  specialist 
participates  in  a  transaction  in  one  of 
his  or  her  specialty  securities  while  one 
or  more  market  makers  are  bidding  or 
offering  at  the  transaction  price.  The 
present  proposal  applies  Rule  8  to  the 
trading  of  market  baskets  on  the 
Exchange.  The  proposal  also  adds  a 
provision  that  essentially  limits  the 
number  of  baskets  in  which  a  DPM  or 
RM  may  participate  in  the  above 
situation  to  the  number  of  baskets  he  or 
she  is  bidding  or  offering  at  the 
transaction  price.  *rhe  Commission 
believes  that,  because  the  proposal 
specifies  the  respective  ri^ts  of  the 
DPM  and  RMs  on  parity  in  certain 
basket  transactions,  the  Exchange  is 
clarifying  and  adapting  its  rule  to  basket 
trading.  This  interpretation  should  help 
to  facilitate  basket  transactions  and  may 
prevent  trading  disputes  between 
market  participcmts.  The  Commission 
also  believes  that  temporary  approval  of 
the  proposal  is  appropriate  to  provide 
the  Commission  and  the  Exchange  with 
an  opportunity  to  evaluate  this 
interpretation  of  Exchange  Rule  8  and 
its  application  to  market  basket  trading. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  As  noted  above, 
the  proposal  clarifies  the  application  of 
an  existing  Exchange  rule  to  the  trading 
of  baskets.  'The  Commission  believes 
that  accelerated  approval  of  the 
proposal  is  appropriate  in  order  to  allow 
the  CHX  to  implement  the  Interpretation 
and  Policy  before  the  Exchange  begins 
trading  the  CHX  Basket  on  Ortober  15, 
1993. 


•  15  U.S.C  TSflbXS)  (1988). 
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It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)7  that  the  proposed  rule 
change  is  hereby  approved  on  a 
temporary  basis  through  December  15, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-26005  Filed  10-21-93;  8:45  ami 
BiUJNO  cooc  aoio-oi-H 


[Release  No.  34-33053;  File  No.  SR-CHX- 
93-18] 

Seif-Regulatory  Organizations; 

Chicago  Stock  Exchange,  Inc.,  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
Nos.  1, 2,  and  3  to  Proposed  Rule 
Change  by  the  Chicago  Stock 
Exchange,  Inc.  Relating  to  the 
Establishment  of  Rules  to  Allow  for 
and  Govern  the  Trading  of 
Standardized  Baskets  and  To  Trade  a 
Specific  Basket  of  Stocks,  the  Chicago 
Basket 

October  15, 1993. 

I.  Introduction 

On  August  2, 1993,  the  Chicago  Stock 
Exchange,  Inc.  (“CHX”  or  "Exchange”)  * 
hied  with  the  Securities  and  Exchange 
Commission  ("Commission”)  the 
proposed  rule  change,  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act”)  *  and  Rule 
19b-4  thereunder, 3  as  amended  on 
October  1, 1993,*  on  October  7, 1993,5 
and  on  October  12, 1993.*  to  establish 


'  15  U.S.C.  78s(b)(2)  (1S88). 

•  17  CFR  200.30-3(a)(12)  (1991). 

1  Aa  of  July  8, 1993,  the  Midwest  Stock  Exchange, 
Inc.  (“MSE”)  changed  its  name  to  the  Chicago  Stock 
Exchange,  Inc.  See  Securities  Exchange  Act  Release 
Nos.  32488  (June  18. 1993),  58  FR  34284  Qune  24, 
1993)  (File  No.  SR-MSE-93-13)  (immediate 
effectiveness  of  proposed  rule  change  relating  to 
amendments  to  the  MSE's  Certificate  of 
Incorporation  and  Constitution  to  effect  a  name 
change)  and  32489  (June  18. 1993),  58  FR  34285 
Uune  24. 1993)  (File  No.  SR-MSE-93-16) 
(immediate  effectiveness  of  proposed  rule  change 
relating  to  amendments  to  the  ^^E’s  Rules  to  make 
conforming  changes  in  accordance  with  its  name 
change). 

*  15  U.S.C.  788(b)  (1)  (1988). 

>  17  CFR  240.19b-4  (1991). 

*  See  letter  bom  David  T.  Rusoff,  Foley  &  Lardner, 
to  Diana  Luka-Hopson,  Commission,  dated 
September  30, 1993.  Amendment  No.  1  clarifies 
language  in  the  proposed  rule  amendmmt 
concerning  customw  confirmations  of  basket 
transactions. 

s  See  letter  bom  David  T.  Rusoff,  Foley  k  Lardner, 
to  Diana  Luka-Hopson.  Commission  dated  Octobw 
6, 1993.  Ammdment  No.  2  establishes  rules  that 
would  govern  trading  halts  in  baskets. 

•  See  letter  from  David  T.  Rusoff.  Foley  ft  Lardner. 
to  Diana  Luka-Hopson,  Commission,  dated  October 


rules  allowing  for  and  governing  the 
trading  of  standardized  baskets  on  the 
Exchange  floor.  The  Exchange  also  is 
seeking  Ckimmission  approval  to  trade  a 
specific  basket  product  on  the 
Exchange.7 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  32731 
(August  10, 1993),  58  FR  43664  (August 
17, 1993).  No  comments  were  received 
on  the  proposal.  This  order  approves  the 
proposed  rule  change. 

n.  Background  and  Description  of 
Market  Baskets 

A.  Description  and  Terms  of  Market 
Basket  Contracts 

The  Exchange  has  proposed  to  amend 
its  rules  to  add  Article  XXXVI,  Baskets, 
which  would  establish  general  rules  for 
the  trading  of  baskets  on  the  CHX  floor.B 
The  Exchange  also  seeks  Ck>mmission 
approval  to  trade  a  specific  basket 
product  which  would  be  known  as  the 
Chicago  "CXM”  Basket.  Proposed 
Article  XXXVI  includes  "Interpretations 
and  Policies  .01"  which  would  establish 
the  specific  contract  terms  and  trading 
procedures  for  the  CXM  Basket. 

The  proposal  enables  the  trading  of 
standardized  baskets  of  stocks  at  an 
aggregate  price  in  a  single  execution  on 
the  Exchange’s  floor.  A  market  basket 


11, 1993.  Amendment  No.  3  amends  the  portion  of 
the  original  proposal  to  provide  that  Exchange 
Article  XX,  Rule  40,  ITS  'Trade-Throughs"  and 
"Locked  markets"  shall  be  inapplicable  %vith 
respect  to  trading  in  the  basket  only  when  basket 
trading  causes  a  trade-through  or  otherwise  affects 
the  individual  securities  comprising  the  basket 

r  Simultaneously  with  the  filing  of  the  present 
proposed  rule  change,  the  Exchange  withdrew  file 
No.  SR-MSE-92-10  which  was  submitted  to  the 
Commission  on  August  12. 1992.  See  letter  from 
George  T.  Simon,  Foley  ft  Lardner,  to  Diana  Luka- 
Hopson,  Branch  Chief,  Commission,  dated  July  29, 
1993.  The  Commission  published,  for  notice  and 
comment.  File  No.  SR-MSE-92-10  which,  like  the 
File  No.  SR-CHX-93-18,  proposed  to  establish 
rules  for  the  trading  of  a  standardized  basket.  See 
Securities  Exchange  Act  Release  No.  32011  (March 
17, 1993),  58  FR  15888.  No  comments  were 
received  on  the  proposal  contained  in  File  No.  SR- 
MSE-92-10. 

>  Rules  1  and  2  of  proposed  Article  XXXVI  would 
provide  the  definitions  of  the  terms  "Basket,” 
"Basket  Contract,"  "Component  Security"  and  the 
terms  of  baskets  generally.  According  to  the 
proposed  rules,  the  term  “Basket"  would  mean  a 
group  of  securities  that  the  Exchange  designates  as 
eligible  for  execution  in  a  single  trade  and  that 
consists  of  securities  whose  inclusion  and  relative 
representation  in  the  group  are  determined  by  the 
Exchange.  "Basket  Contract"  would  mean  a  contract 
obligating  the  sellw  to  sell  and  the  purchaser  to  buy 
the  designated  quantity  of  each  issue  contained  in 
the  basket,  with  delivery  of  such  securities  to  be 
made  as  provided  in  the  Rules  of  a  registered 
clearing  agency.  “Underlying  security"  would  mean 
a  component  security  included  in  the  basket. 
According  to  proposed  Rule  2,  the  number  and 
quantity  ^  the  component  securities  deliverable 
upon  settlement  of  a  basket  would  be  determined 
by  the  Exchange. 


trade  will  result  in  a  transfer  to  the 
buyer  of  ownership  of  each  of  the 
component  stocks.  When  the  transaction 
is  completed,  the  buyer  will  be  entitled 
to  all  rights  attending  ownership  of  the 
basket  stocks  (including  rights  to  vote 
and  receive  dividends),  and  will  be  firee 
to  sell  or  hold  each  stock  separately. 

That  same  buyer  may  later  sell  the 
basket  stocks  he  or  she  acquired,  either 
individually  or  through  an  offsetting 
trade  of  the  identical  basket. 

Rule  3  of  proposed  Article  XXXVI 
would  provide  that  only  baskets 
approved  by,  and  currently  open  for 
trading  on,  the  Exchange  could  be 
purchased  or  sold  on  the  Exchange.  A 
^ket  may  be  dealt  in  on  the  Ex^ange 
only  if  each  of  its  component  securities 
has  been  admitted  to  dealings  on  the 
Exchange,  piusuant  to  listing  or  unlisted 
trading  privileges,  on  an  "issued." 
"when  issued,"  or  “when  distributed” 
basis,  including  component  securities 
subject  to  the  exemption  contained  in 
Rule  12a-7,  promulgated  under  Section 
12(a)  of  the  Act.«  Proposed  Rule  3(c) 
provides  that,  after  approving  a 
particular  basket,  the  Exchange  may 
from  time  to  time  replace,  add  or  delete 
one  or  more  of  the  basket’s  component 
securities,  change  a  component 
security’s  relative  representation  in  a 
basket  by  changing  tne  quantity  and 
number  of  shares  of  that  security  that 
the  basket  includes,  and  may  make  such 
other  basket-related  changes  as  the 
Exchange  may  from  time  to  time 
specify.  The  Exchange  has  represented 
to  the  Commission,  however,  that  any 
change  made  pursuant  to  proposed  Rule 
3(c)  will  not  alter  the  Basket’s 
relationship  to  the  underlying  index 
upon  which  the  Basket’s  approval  is 
based.io  Proposed  Rule  3(c)  will  only  be 
used  to  make  corresponding  changes  to 
the  Basket  when  there  have  been 
changes  made  to  the  index  upon  which 
the  Basket  is  based.n 

The  specific  basket  which  the 
Exchange  proposes  to  trade  is  the  CXM 
Basket  which  will  be  a  basket  of  stocks 
comprised  of  the  stocks  included  in  the 
"MK^"  stock  index  futures  contract 
which  began  trading  on  the  Chicago 
Mercantile  Exchange  ("Merc”)  on 
September  7, 1993.  The  CXM  Basket 
will  offer  a  highly  correlative  hedge  to 


■  The  Commission  notes  that  Rule  12a-7  under 
the  Act,  17  CFR  240.12a-7,  expressly  provides  an 
exemption  from  registration  of  component 
securities  of  a  basket  only  where  the  basket  is 
comprised  of  at  least  100  stocks.  The  CXM  basket 
whi^  the  Exchange  currently  proposes  to  trade  is 
comprised  of  20  stocks  and,  Aerefore,  would  not 
foil  within  the  Rule  12a-7  exemption. 

10  See  letter  bom  David  T.  Rusoff,  Foley  ft 
Lardner,  to  Betsy  Prout,  Commission,  dated 
Septem^r  30, 1993  (“September  Letter”). 
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that  contract.  This  basket  will  be 
comprised  of  a  hxed  quantity  of  25 
shares  of  each  of  the  stocks  included  in 
the  new  Merc  futvues  contract.  The  new 
Merc  futures  contract  is  a  stock  index 
futures  contract  which  is  based  on  the 
American  Stock  Exchange's  ("Amex”) 
MMI.  The  Amex’s  MMI,  in  turn,  is  a 
broadbased,  price-weighted  index 
currently  based  on  20  stocks  listed  on 
the  New  York  Stock  Exchange 
(“NYSE").  The  new  Merc  futures 
contract  replaces  the  “BC  futures 
contract,  a  stock-index  futures  contract 
based  on  the  Amex’s  MMI,  which  was 
traded  on  the  Chicago  Board  of  Trade 
(“CBOT”)  until  recently. 

For  many  years,  the  CBOT  traded  the 
BC  futures  contract  as  well  as  options 
on  that  futures  contract.  The  CHX  states 
that,  since  the  beginning  of  trading  in 
the  BC  futures  contract,  an  interest  and 
need  was  expressed  for  an  efficient  way 
to  hedge  the  futures  contract  with  the 
equity  cash  market.  Based  upon  this 
need,  the  CHX  developed  the  equity 
cash  market  trading  facility  in  order  to 
create  an  offsetting  position  with  the  BC 
futures  contract.  Now  that  the  BC 
futures  contract  is  traded  on  the  Merc  as 
the  MMI  futures  contract,  this  basket 
facility  will  be  used  to  create  an 
o^setting  position  with  the  Merc’s  new 
contract. 

B.  Market  Structure  for  the  Trading  of 
Market  Basket  Contracts 

1.  DPM  and  Market  Makers 

The  trading  market  for  the  CXM  on 
the  CHX  floor  will  consist  of  a  registered 
specialist,  known  as  a  Etesignated 
Primary  Market  Maker  {“DPM"),  and 
Registered  Market  Makers  (“RM”). 

DPMs  will  be  required  to  quote 
continuously  a  two-sided  market  for 
four  CXM  baskets.i2  RMs  will  be 
required  to  quote  continuously  a  two- 
sided  market  for  one  CXM  basket. 
Pursuant  to  proposed  Interpretation  and 
Policy  .01,  the  DPM  will  be  required  to 
maintain  $250,000  in  excess  net  capital 
for  the  CXM  Basket.ia  The  CHX  has 
represented  to  the  Commission  that  the 
Exchange  will  file  a  proposed  rule 
change  with  the  Commission  for 
approval  if  the  Exchange  should  seek  to 


11  Each  basket  will  be  expressed  as  one  hundred 
shares  for  the  purpose  of  disseminating  quotations 
and  transactions  in  the  CXM  Basket  Therefore,  the 
0PM  will  be  requiredfto  quote  a  four  hundred  share 
two-sided  market  in  the  CXM  Basket 
11  The  proposal  does  not  establish  specific  net 
capital  rules  for  the  RMs.  However,  Ri^  will  be 
Exchange  market  makers  and.  therefore,  will  be 
subject  to  the  Exchange's  market  maker  net  capital 
requirements.  See  Exchange  Article  XI,  Rule  3(bK2). 
The  Commission  notes  that  the  DPM  nvill  be  subject 
to  the  Conunission’s  Nat  Capital  Rule.  17  CFR 
15c3-l(bMl)  as  of  April  1, 1994. 


change  the  $250,000  net  capital 
requirements  for  DPM8.»4 
The  DPMs  and  RMs  in  the  CXM 
Basket  would  be  members  registered  as 
speciaiists  in  the  securities  underlying 
the  baskets  and  would  be  entitled  to 
obtain  exempt  credit  by  financing  their 
CXM  Basket  transactions.  The  DPM 
would  be  chosen  by  the  Committee  on 
Specialist  Assignment  and  Evaluation 
upon  the  recommendation  of  the 
Exchange's  New  Product  Committee.  In 
acting  as  a  specialist,  the  DPM  will 
conduct  the  opening  procedures  for 
each  basket  at  or  as  soon  as  practicable 
after  the  Exchange  opening,  or  upon 
resumption  in  trading  after  trading  has 
been  halted  or  suspended  in  such  a 
manner  as  to  result  in  a  single  price 
opening.  19  Pursuant  to  propos^  Article 
}6CXVI,  Rule  16,  Basket  Quotation 
Dissemination  Requirements,  DPMs  and 
RMs  will  hqve  the  same  quotation 
duties  with  respect  to  baskets  that 
dealers  and  market  makers  have  with 
respect  to  securities  pursuant  to  Rule 
llAcl-1  of  the  Act.i® 

2.  Location  of  the  Market  Basket  Posts 

The  Exchange  proposes  to  trade  the 
CXM  Basket  at  a  specific,  fixed  location 
of  the  CHX  trading  floor.  All  members 
of  the  Exchange  will  have  access  to  buy 
and  sell  the  C5(M.  The  Exchange  states 
that  the  floor  will  be  configured  to 
accommodate  a  sizable  “crowd" 
without  disrupting  others  on  the  trading 
floor.  Facilities  will  be  visible  to  the 
crowd  to  display  information  ftom  the 
futures  and  options  markets.  The 
displays  also  will  show  market 
information  for  the  CXM.  The 
Exchange's  automated  order  routing 
system  (“MAX")  could  be  used  to  enter 
orders  and  send  reports  as  with  any 
other  issue.  However,  MAX  could  be 
used  only  for  its  order  routing  capability 
and  not  for  its  automatic  execution 
feature. 

C.  Application  of  Exchange  Buies  to 
Market  Basket  Contracts 

Proposed  Article  XXXVl  establishes 
rules  which  would  be  applicable  to  the 
trading  of  market  baskets.  Baskets  also 
would  be  subject  to  the  general  rules  of 
the  Exchange  to  the  same  extent  that  the 
rules  apply  to  securities,  except  where 
the  context  otherwise  requires.  Because 
a  market  basket  contract  is  a  stock 
product,  there  are  areas  where  the 
Exchange  proposes  to  modify  or  clarify 
the  applicable  Exchange  rules. 


<«  See  September  Letter,  supra  note  10. 
“See  proposed  Exchange  Article  XXXVI. 
Baskets.  Rule  6.  Opening  of  Trading. 
“17CFR  240.llAcl-l  (1991). 


1.  Bids,  Offers,  and  Units  of  Trading 

Proposed  Rules  4  and  12  provide 
general  rules  for  bids,  offers  and  the 
units  of  trading  in  basket  transactions. 
Specifically,  Rules  4  and  12(c)  provide 
that  bids  and  offers  must  be  expressed 
in  terms  of  dollars  and  fractions  of  one 
dollar.  Rule  12  also  provides  that  the 
unit  of  trading  of  each  basket  is  one 
hundred  shares  as  specified  by  the 
Exchange,  that  all  bids  or  offers  for 
baskets  are  deemed  to  be  for  one  unit  of 
trading  unless  a  larger  number  of 
baskets  is  expressed  in  the  bid  or  oftar, 
and  that  all  bids  made  and  accepted, 
and  all  offers  made  and  accepted,  in 
accordance  with  the  proposed  Basket 
Rules  and  other  Rules  made  applicable 
to  basket  transactions  executed  will  be 
binding. 

Proposed  Interpretation  and  Policy 
.01  provides  more  specific  terms  for  the 
trading  of  the  CXM  Basket.  The  CXM 
Basket  will  trade  with  a  minimum 
variation  of  Vsth  point  and  in  quantities 
of  one  hundred  shares  where  one 
hundred  shares  equals  1  CXM  basket.*^ 
One  hundred  shares  will  be  the 
minimum  unit  of  trade  for  the  CXM.  In 
the  price  expression,  one  point  wrill 
equal  one  dollar. 

2.  Exchange  Dissemination  of 
Transactions  and  Quotations 

Proposed  Rule  5  requires  the 
Exchange  to  disseminate  or  cause  to  be 
disseminated,  after  the  close  of  business 
and  from  time-to-time  on  days  on  which 
transactions  in  baskets  are  made  on  the 
Exchange,  the  price  at  which  each 
transaction  in  baskets  has  been  effected, 
the  transaction  volume  of  baskets  at 
such  price,  and  the  prices  at  which  bids 
and  offers  are  made  on  the  floor  of  the 
Exchange.  CXM  Basket  trades  and 
quotes  will  be  available  on  "Network 
B.”  As  with  any  other  CHX  exclusive 


“On  October  12. 1993. 100  shares  of  CXM  was 
equal  to  500  individual  equity  shares  (25  shares  of 
each  stock)  where  1 300  shares  of  CXM  is 
approximately  equal  to  two  futures  contracts.  The 
closing  price  of  CXM  on  October  12  would  have 
been  approximately  282  Vb.  The  closing  price 
multiplied  by  100  (the  number  of  shares]  equals 
$28,212.50.  'The  closing  value  of  the  futures  on 
October  12. 1993  was  $182,100.  Therefore.  13 
CXM's  equate  to  $327,762.50  which  compares  with 
two  futures  contracts  which  equates  to  $264,200. 
Telephone  conversation  between  David  Rusoff. 
Foley  k  Lardner,  and  Betsy  Prout.  Commission,  on 
October  13, 1993.  The  Commission  notes  that  in  the 
notice  of  this  proposal  published  in  the  Federal 
Register,  the  ^change  provided  similar 
calculations  based  on  closing  prices  from  April  6, 
1993.  See  Securities  Exchange  Act  Release  No. 
32731  (August  10, 1993),  58  FR  43662  (August  17. 
1993).  The  only  differences  between  the 
calculations  in  the  notice  and  the  above 
calculations  are  the  closing  values  and  the  resultant 
price  values,  and  the  fact  that  the  future  contracts 
are  now  traded  on  the  Merc.  The  share  and  pricing 
formulas,  however,  are  the  same. 
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issue,  the  DPM  will  disseminate  quotes 
through  CQS.  In  its  Letter  Requesting 
Exemptions,  the  Exchange  stated  that 
the  E:whange  intends  to  disseminate  bid 
and  offer  quotations  for  the  Basket, 
representing  the  highest  bid  and  lowest 
offer  price  at  which  any  Exchange 
mem^r  is  willing  to  buy  or  sell  that 
Basket  (in  addition  to  any  customer 
interest  that  a  specialist  would  be 
required  to  display  if  the  Basket  were  a 
security)  on  the  floor  throughout  the 
trading  day.i* 

3.  Clearance,  Settlement  and  Margin 
Requirements 

Proposed  Rule  7  provides  that 
delivery  of  the  component  securities 
upon  the  sale  of  a  basket,  end  the 
payment  of  the  basket  price  in  respect 
thereof,  shall  be  in  accordance  with  the 
Rules  of  a  registered  clearing  agency. 

The  CXM  Basket  will  be  traoM  for 
settlement  on  T  4-  5  (i.e.,  regular  way), 
but  special  settlements  and  cash 
settlements  will  be  allowed.  At  the  end 
of  the  trading  day,  all  CXM  transactions 
will  be  recorded  with  Midwest  Clearing 
Corporation  ("MCC”).  MCC  will  then 
aggregate  all  CXM  buy  transactions 
within  one  account  as  well  as  all  sell 
transactions.  These  two  aggregated 
transactions  will  be  burst  into  the 
component  stocks.  Dollar  values  will  be 
assigned  to  each  individual  stock  based 
upon  the  NYSE  closing  price  of  each 
stock  relative  to  the  total  closing  price 
of  all  stocks  in  the  CXM  basket,  llien, 
the  component  securities  will  be 
entered  into  MCC’s  Continuous  Net 
Settlement  system  for  netting  with  each 
participant’s  other  transactions  in  the 
same  security. 

Proposed  Rule  8  provides  that  the 
margin  requirements  for  baskets  will  be 
determined  in  accordance  with  the 
provisions  of  Article  X  of  the 
Exchange’s  Rules,  which  apply  to  the 
positions  (long  or  short)  in  the 
component  securities.  Under  the 


'•See  Letter  Requesting  Exemptions,  inpa  note 
32.  The  Commission  notes  that  pursuant  to  Rule 
llAcl-1  under  the  Act  the  Exd^ge  must  enstire 
the  dissMnination  of  real-time  quotations  and 
transaction  reports  for  securities  traded  on  its  floor. 
The  Exchange  has  not  requested  exmnptive  relief 
from  Rule  llAcl-1  fcv  quotation  and  transaction 
reporting  in  the  actual  baskets  traded  on  the 
Exchange  floor  and,  therefore,  the  Exchange  must 
provide  real-time  disseminations  of  quotations  and 
transactions  in  baskets.  The  C«»unission  has 
granted  limited  exemptive  r^ef  from  the  Rule 
llAcl-1  requirements,  however,  concerning  the 
underlying  securities  in  the  CXM  baskets  when 
quotes  or  transactions  are  eSacted  in  the  CXM 
basket  See  Exemptive  RalM  Lettw,  in/ra  note  42. 

'•For  a  mote  detailed  discussion  of  the 
Exchange's  proposal  concamlng  the  clearance  and 
settlement  (^baskets,  and  the  Commission's 
approval  of  those  procedures.  See  Securitias 
Exchange  Act  Rriease  Na  33054  (October  IS,  1903) 
(mdar  approving  File  No.  SR-MCC-03-3). 


proposed  clearance  and  settlement 
procedures,  on  the  day  after  the 
transaction  is  completed,  the  bursting 
process  for  basket  transactions  will 
result  in  an  end-of-day  net  buyer  of  a 
basket  receiving  25  shares  in  its  account 
of  each  of  the  underlying  securities  in 
the  baskets  to  be  settled  on  T  -t-  5.  This 
bursting  process  enables  the  Exchange 
to  calculate  margins  for  baskets  as  if  the 
buyer  (or  seller)  had  actually  purchased 
(or  sold)  the  component  securities  on 
the  transaction  date.^o 

4.  Trading  Halts 

Proposed  Rule  19  establishes 
Exchange  rules  regarding  basket  trading 
halts  or  suspensions.  Specifically, 
proposed  Rule  19  would  require  that,  in 
addition  to  any  halt  in  basket  trading 
pvuauant  to  Article  DC,  Rule  lOA 
(Trading  Halts  Due  to  Extraordinary 
Marl.et  Volatility),  trading  in  a  basket 
will  be  halted  whenever  the  Chairman, 
or  in  his  absence,  the  Vice  Chairman  or 
other  Exchange  Officer(s)  designated  by 
the  Chairman,  in  consultation  with  a 
majority,  but  not  fewer  than  two  Floor 
Governors  then  available  on  the  floor, 
determine  that  market  conditions 
warrant  such  a  halt  in  the  interests  of  a 
fair  and  orderly  market  and  to  protect 
investors.  Under  the  proposed  rule, 
among  the  facts  that  may  be  considered 
are  the  following:  trading  has  been 
halted  or  suspended  in  underlying 
stocks  whose  weighted  value  represents 
20%  or  more  of  the  underlying  index 
value;  the  current  calculation  of  the 
index  derived  from  the  current  market 
prices  of  the  stocks  is  not  available;  or 
other  unusual  conditions  or 
circumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderly 
market  are  present^i  Trading  in  the 
CXM  Basket  will  be  halted  in  the  event 
that  there  is  a  regulatory  halt  in  the 
underlying  Merc  futures  contract. 
Finally,  if  the  Commission  suspends 
trading  pursuant  to  section  12(k)  of  the 
Act.2>  in  any  security  underlying  the 
Basket,  the  CHX  will  halt  trading  in  the 
Basket  for  the  period  of  such  summary 
suspension,  so  long  as  the  security  or 
securities  which  are  subject  to  the 
summary  suspension  remain  a  security 
imderlying  the  Basket.23 

5.  Customer  Protection  Rules 

The  Exchange  does  not  propose  to 
exempt  basket  trading  from  its  customer 


•o/d. 

S«e  AmendnMnt  No.  2  to  the  proposal,  supra 
note  5.  Amendment  No.  2  also  specifies  when 
trading  is  a  basket  that  has  baen  subject  to  a  halt 
or  suspension  by  the  CHX  may  resume.  See 
proposed  Article  XXXVL  Rule  19(b). 
u  15  U.S.C  78J(k)  (1988). 

>•  See  September  Lettw,  supra  note  10. 


protection  rules  for  securities.  Instead, 
the  CHX  proposes  to  clarify:  (1)  The 
impact  basket  trading  will  have  on 
Exchange  Rules  that  regulate  the 
markets  for  component  stocks;  and  (ii) 
the  impact  that  certain  stock  rules  will 
have  on  basket  trading.  First,  the 
Exchange  proposes  that  Article  DC,  Rule 
5  shall  not  pr^ude  a  member  or 
member  organization  fr'om  initiating 
basket  transactions  when  the  meml^r  or 
an  associated  party  holds  or  has 
knowledge  of  an  unexecuted  order  for 
one  or  more  of  a  basket’s  component 
stocks.  Second,  the  Exchange  proposes 
that  Article  X^.  Rule  9  shall  not 
preclude  a  specialist  firom  initiating 
basket  transactions  solely  because  the 
basket  contains  his  specialty  stocks. 
Next,  the  Exchange  proposes  that  • 
Article  Vm,  Rule  20  shall  not  preclude 
a  member  organization  from  effecting 
transactions  for  the  account  of  any 
customer  in,  or  frnm  making 
recommendations  with  respect  to  a 
basket  that  contains  a  security  issued  by 
the  member  organization  or  any 
corporation  controlling,  controlled  by  or 
under  common  control  with  the  member 
organization.  Foiulh,  the  Exchange 
proposes  that  Article  IX,  Rule  15  shall 
not  preclude  a  member  or  member 
organization  who  holds  or  has  granted 
a  put,  call,  straddle  or  option  on  one  or 
more  of  a  basket’s  component  stocks 
frnm  initiating  basket  purchases  and 
sales  on  the  Exchange  for  any  account 
in  which  the  member,  meml^r 
organization  or  any  of  its  associated 
parties  has  a  direct  or  indirect  interest. 
Finally,  the  Exchange  proposes  that 
Article  IX,  Rule  3  shall  not  preclude  a 
specialist  from  originating  for  a 
discretionary  account  orders  for  a  basket 
that  contains  his  sj^ialty  stock. 

With  respect  to  the  confirmation  of 
customer  transactions,  member 
organizations  must  provide  details,  not 
only  as  to  the  market  basket  transaction 
itself,  but  also  information  as  to  the 
identity,  price  and  number  of  shares  of 
each  of  the  component  stocks  that 
comprise  the  baU:et.  Specifically, 
proposed  Rule  9(b)  provides,  among 
other  things,  that  the  confirmations 
must  comply  with  Rule  10l>-10(a)  of  the 
Act,>4  except  that  pursuant  to  an 
exemption  from  Rule  10b-10,*9  each 
confirmation  must  show  the  class  of 
basket,  the  Exchange,  basket  price  and 
number  of  baskets  purchased  or  sold. 


M 17  CFR  240.10b-10(a)  (1991). 

••  See  Exemptive  Relief  Letter,  infra  note  42.  In 
its  Exemptive  Relief  Letter,  the  Commission 
describes  more  fuUy  the  specific  exempti<m  it  is 
providing  %vith  respect  to  Rule  lOb-10  u  It  relates 
to  customer  confirmations  for  the  CXM  Basket,  and 
the  Commission's  reasons  for  |xoviding  that 
exemption. 
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Proposed  Rule  9(b)  also  provides  that  a 
member  organization  that  participates  in 
the  National  Institutional  Delivery 
System  of  the  Depositories  may  use  the 
confirmations  generated  by  that  System 
to  satisfy  the  requirements  of  proposed 
Rule  9  to  the  extent  that  the 
confirmations  contain  the  information 
required  to  be  furnished  to  customers, 
provided  that  the  member  firm  vdll 
remain  responsible  for  ensuring  that  all 
required  information  is  furnished  to  its 
customers.  Further,  pxursuant  to 
proposed  Rule  9  (b).  each  basket 
confirmation  that  contains  less  than 
complete  Information  as  to  each 
component  security  purchased  or  sold 
must  contain  a  statement  that,  upon 
request,  the  broker^ealer  will  furnish 
complete  written  information  reflecting 
the  identity,  price,  and  number  of  shares 
of  each  of  &e  ccxnponent  stocks 
included  in  the  transaction.  Finally, 
proposed  Rule  9(b)  provides  that  the 
ad^tional  information  must  be 
furnished  as  soon  as  practicable 
following  the  request,  but  in  any  event 
within  five  business  ^ys  of  the  request, 
or  if  the  transaction  was  more  than 
thirty  days  prior  to  the  request,  within 
fifteen  buriness  days. 

m.  Discussion 

A.  Introduction 

After  careful  review,  the  Commission 
believes  that  the  CHX’s  maricet  basket 
proposal  is  reasonably  designed  to 
prevent  fieudulent  and  manipulative 
acts  and  practices,  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  protect  investors  and  the  public 
interest.  For  these  reasons  and  for  the 
additional  reasons  set  forth  below,  the 
Commission  finds  that  approval  of  the 
Exchange’s  proposed  rule  change 
relating  to  the  trading  of  market  basket 
contracts  is  consistent  %idth  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  in 
general,  and  the  requirements  of  section 
6(b)(5)  M  of  the  Act  and  the  rules  and 
regulations  thereunder,  in  particular. 

B.  Benefits  of  Market  Baskets 

For  many  years,  the  Commission  has 
been  supportive  of  the  exchanges’ 
initiatives  concerning  the  development 
of  maricet  basket  fBcihties.3r  The 


MIS  U.S.C  rsQbXS)  (1988). 

MT>w  OnmmtiritMi  h—  approved  ncopoied  rale 
changM  for  tb«  Now  York  Stock  ExoiMijgit,  be.,  and 
to  tiM  (Siicago  Board  OptioB  Exchango  which 
provide  to  ^  trading  <rf  market  beakks  on  dieir 
floors.  See  Securities  Exchange  Act  Belease  Nos. 
27382  (OctotMV  28. 1989).  S4  FH  48834  (October  31. 
1989)  (order  approving  nie  No.  SR-NYSB-ae-OS) 
and  27383  (October  28. 1989).  84  FR  48848  (October 


Division  of  Maricet  Regulation’s  Report 
on  The  October  1987  Market  Break 
(“Staff  Report”),  and  an  NYSE- 
commissioned  study  oatitled  An 
Overview  of  Program  Trading  and  Its 
Impact  on  Current  Market  Practices 
("I^tzenbach  Report”),  recommended, 
among  other  things,  the  listing  and 
trading  of  a  basket  of  stocks  on  an 
exchange  as  a  means  to  enhance  maricet 
efficiency  and,  possibly,  the  market’s 
ability  to  absorb  institutional  portfolio 
trading.  S8 

The  Commission  believes  that  the 
eXM  Basket  will  provide  investors  with 
a  cost  efficient  means  to  m^e 
investment  decisions  based  on  the 
direction  of  standardized  measures  of 
stock  maricet  segments  and  the  stock 
maricet  as  a  whole,  and  may  provide 
stock  market  participants  several 
advantages  over  existing  methods  of 
effecting  program  trades  of  stocks  and 
transactions  in  portfolios  of  securities. 
For  the  reasons  discussed  below,  the 
Commission  finds  that  the  market 
structure  proposed  by  the  CHX 
reasonably  is  design^  to  promote  just 
and  equitable  principles  of  trade  and 
fair  and  orderly  marxets.  Furthermore, 
the  Commission  believes  that  market 
basket  trading  will  not  lead  imduly 
toward  a  more  fiamented  and  volatile 
market,  and  that  the  CHX  proposal  to 
trade  market  baskets  is  consistent  with 
the  development  of  an  open  and 
competitive  national  market  system. 

C  Price  Dissemination  and  Reporting 

The  CHX  proposes  to  disseminate 
basket  last  sale  information  and 
quotations  through  Network  B  and  to 
require  that  the  ^M  disseminate  quotes 
through  CQS,  thereby  ensuring  that  ail 
market  participants  will  have  ready 
access  to  market  basket  transaction 
reports  and  quotations.  Rule  llAa3-l 
under  the  Act  (the  “Tape  Rule”) 
requires  that  every  national  securities 
exchange  file  a  reporting  plan  that 
would  govern  transaction  re^rting  of 
certain  securities  traded  on  mat 
exchange.  Among  other  things,  the  Tape 
Rule  precludes  an  exdiange  from 
disseminating  transaction  reports  except 
pursuant  to  that  plan.  The  CHX,  along 
with  the  other  national  securities 
exchanges,  has  filed  a  plan  ("CTA 
Plan”)  with  the  Commission  pursuant  to 


31, 1989)  (wder  approving  nia  No.  SR-CBOE-88- 
20). 

MDivision  of  Markat  Ragnktion.  The  October 
1987  ktekat  Break  (Fabraa^  1988).  See  alao 
Sacnrlttae  and  Exchange  Commiadoo 
Racontmendatlona  Re^rding  the  October  1987 
Marito  Break  contained  b  Taatimony  of  David  S. 
Ruder.  Chairman.  SEC,  Before  the  U.S.  Sanete 
Conunlttee  on  Banking,  Houalng,  and  Ihban  Afhira, 
on  Ftbnutry  3. 1988. 

M17  CFR  240.11Aa3~1  (1991). 


which  the  Exchange  disseminates 
transaction  reports  in  reported 
securities.  The  (TTA  Plan,  however,  does 
not  contemplate  or  permit  reporting  in 
baskets.  With  respef:t  to  the  Tape  Rule, 
the  Exchange  has  requested,  among 
other  things,  that  the  Commissiem 
provide  a  limited  exemption  from  the 
transaction  reporting  plan  requirement, 
provided  that  the  Exchange  collects  and 
disseminates  transaction  reports  as  it 
does  vrith  any  other  exclusive  issue, 
thereby  ensuring  that  customers  have 
up-to-ffie-minute,  last  sale  information 
with  respect  to  the  Basket.  The 
Commisrion  has  granted  this  limited 
exemption.ae  The  (Commission  believes 
that  transaction  reporting  in  the  Basket 
which  is  performed  identically  to 
transaction  reporting  in  CHX  exclusive 
issues  should  provide  sufficient 
information  to  the  public  concerning 
trades  in  the  Basket 

Rule  llAcl-1  under  the  Act  (the 
"Quote  Rule”)3i  requires  national 
securities  exchanges  to  disseminate 
throughout  the  trading  day  bid  and  offer 
quotarions  with  respect  to  reported 
securities  traded  on  their  floors. 
(Consistent  with  the  (^ote  Rule,  the 
Exchange  will  ensure  dissemination  of 
Basket  quotations  through  CX)S, 
representing  the  highest  bid  price  and 
lowest  offer  price  at  which  any 
Exchange  member  is  ivilling  to  buy  or 
sell  that  basket  on  the  floor  throu^out 
the  trading  day.  *1118  Exchange  iviU 
disseminate  this  quotation  i^ormation 
to  vendors  in  the  same  manner  it 
disseminates  quotations  with  respect  to 
its  exclusive  listings  through  (CQS.^^ 
Moreover,  the  proposal  requires  EK’Ms 
and  RMs  to  make  firm  quotes  for  market 
basket  contracts  which  is  consistent 
with  the  requirement  in  (Commission 
Rule  llAcl-1  that  quotations  be  firm. 

No  quotes  or  last  sale  reports  will  be 
generated  or  disseminated  fm  the 
fodividual  constituent  stocks 
comprising  the  mari:et  basket  during  the 
trading  day.  In  order  to  ensure  that  the 
Tape  Rule  and  the  ()uote  Rule  are  not 
read  to  require  the  Exchange  to 
disseminate  transaction  reports  and 
quotations  in  the  securities  underl^g 
me  eXM  Basket  at  the  same  time  that 
transactions  and  quotations  in  the  CXM 
Basket  are  generated,  the  Exchange  has 
requested  tl^t  the  (Commission  provide 
exemptions  from  those  rules  with 
respect  to  the  component  securities 


M  See  Exsn^bve  RaUal  Lattor,  in/b  Boto  42. 
M 17  CFR  24ailAcl-l  (1991). 

»>  Sea  latter  fron  Gaotfe  T.  SfanoB.  Foley  a 
Lardnav,  to  DIaiia  Luka-Hopaoo.  Branch  Qilal 
CommUnicm,  dated  September  13, 1993  ("Latter 
Requesting  Exemptions”)i 
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underlying  the  Basket.9s  The 
Commission  has  provided  those 
exemptions  as  requested  by  the 
Exchange.^ 

The  Tape  Rule  also  requires  an 
exchange  to  disseminate  consolidated 
total  daily  trading  volume.  The  CHX  has 
requested  a  temporary  exemption  from 
this  requirement. 3B  For  the  first  six 
months  of  basket  trading,  the  CHX  will 
not  disseminate  on  a  consolidated  basis 
the  total  trading  volume  represented  by 
basket  trades.  While  the  Commission  is 
aware  of  the  limited  usefulness  of  price 
information  on  the  underlying  securities 
in  the  baskets,  it  believes  that 
dissemination  of  the  share  volume  in 
the  underlying  securities  is  important 
information  and  should  be  included  in 
the  daily  consolidated  volume  for  each 
of  the  underlying  seciirities.  Because 
this  presents  a  number  of  technological 
difficulties  for  the  CHX,  the  CHX  has 
represented  that  it  will  attempt  to  cure 
its  technology  problems  so  that  at  the 
end  of  the  first  six  months  of  Basket 
trading,  the  Exchange  will  be  able  to 
include  end-of-day  transaction  voliune 
in  each  component  stock  in  the 
consolidated  transactions  volume 
figures. 

D.  Market  Structure 

The  Commission  believes  that  the 
trading  structiire  for  market  basket 
contracts  is  adequate  to  provide  fair  and 
orderly  maikets.a'  The  Commission 
believes  that  the  use  of  DPMs  should 
help  to  ensure  continuous  quotations  for 
the  basket  products.  Moreover, 
supplemental  market  making  support 
for  ^skets  will  be  provided  by 
potentially  numerous  market  makers, 
the  RMs.  These  market  makers  will  be 
obligated  to  make  markets,  and, 
specifically,  provide  bid  and/or  offer 
quotations  which  %dll  be  subject  to 
immediate  acceptance. 


M  Sm  Exemption  Relief  Letter,  infra  note  42. 

>■  See  Letter  Requecting  Exemptions,  supra  note 
32. 

*e/d.  The  Commission  expects  the  CHX  to  submit 
e  proposed  rule  change  to  t^  Commission  by 
Msrch  IS,  1994,  %rhi^  should  either  request  an 
additional  six  month  exemption  from  the  end-of- 
day  trade  reporting  requirement  or  propose  a  rule 
change  whi^  wrould  implement  end-of-day 
consolidated  transaction  reporting  in  the 
component  securities  underiying  the  Basket  If  the 
Exchange  requests  an  extension  to  tiiis  exemption, 
the  Exchange  also  must  report  to  the  Commission 
on  or  before  March  15, 1994,  the  status  of  the 
Exdiange’s  aftMts  in  resolving  its  technological 
difficulties  concerning  end-of-day  reporting  and  the 
reasons  for  its  continwsd  inability  to  comply  with 
the  snd-of-day  consolidated  trade  reporting 
requirements. 

srThe  Commission  notes  that  the  DPM  system 
has  been  used  successfully  on  the  CBOE  fcv  Basket 
trading. 


The  Commission  believes  the 
proposed  financial  requirements  for  the 
DPM  and  RMs  to  trade  market  basket 
contracts  are  appropriate.  Specifically, 
the  financial  r^uirement  for  the  DPM 
will  ensure  that  the  DPM  has  sufficient 
resources  to  perform  effectively  its 
market  maki^  obligations. 

Additionally,  the  Commission  believes 
the  extension  of  Exchange  net  capital 
requirements  for  market  makers  in 
securities  to  RMs  is  sufficient  to  ensure 
adequate  capital  to  support  the  potential 
equity  demands  on  R}^.  At  the  same 
time,  these  financial  standards  are  not 
so  high  as  to  result  in  an  inadequate 
num^r  of  market  basket  market  makers. 
The  Commission  believes  that  the 
Exchange  has  balanced  concerns 
regarding  liquidity  and  reouired  capital, 
and,  accordingly,  designed  standards  to 
ensure  sufficient  market  making 
resources  at  the  market  basket  trading 
post. 

In  regard  to  the  physical  location  of 
market  basket  trading,  the  Commission 
believes  that  the  Exchange’s  designation 
of  a  specified,  fixed  location  of  the  CHX 
trading  floor  for  CXM  Basket  trading, 
with  adequate  space  around  that  area  to 
accommodate  a  sizable  "crowd”  and 
facilities  with  which  to  transmit  Basket 
and  futures  and  index  data  to  that 
crowd,  is  consistent  with  the  Act. 
Specifically,  the  Commission  believes 
that  these  elements  of  the  Exchange’s 
proposal  should  help  to  ensure  that 
maintenance  of  fair  and  orderly  markets 
in  the  CXM  Basket,  thereby  promoting 
just  and  equitable  principles  of  trade 
consistent  with  sections  llA(a)(l)(C), 
llA(a)(2)  and  6(b)(5)  of  the  Act. 

E.  Application  of  Current  Buies  to 
Market  Basket  Contracts 

The  Conunission  believes  that  the 
application  of  the  existing  Exchange 
securities  trading  rules  to  market  l^sket 
transactions  will  assist  in  the 
maintenance  of  a  fair  and  orderly 
market  for  the  new  market  basket 
contracts.  Moreover,  the  Commission 
believes  that  the  application  of  the 
current  trading  rules  will  promote  just 
and  equitable  principles  of  trade  at  the 
market  basket  trading  post  and  protect 
investors  and  the  general  public. 

For  example,  b^use  the  baskets  will 
be  burst  into  component  securities  for 
clearance  and  settlement,  the 
Commission  believes  that  margin  rules 
for  customers,  DPMs,  and  RMs  should 
be  based  on  current  ^change  rules 
applicable  to  the  underlying  stocks 
involved  in  a  market  basket  transaction. 

The  Commission  recognizes  that 
because  transactions  in  market  basket 


MSea  Exchange  Article  XI,  Rule  3(bK2). 


contracts  result  in  the  transfer  of  the 
underlying  stocks,  certain  Exchange 
rules  designed  for  securities  contracts 
may  not  be  entirely  appropriate  for  the 
traffing  of  market  basket  contracts.  For 
example,  the  Commission  believes  that 
propored  Rule  10  regarding  basket 
trading  halts  or  suspensions 
appropriately  enhances  the  CHX’s  Rules 
to  provide  for  certain  circumstances 
which  may  arise  in  the  trading  of  market 
baskets.  Specifically,  as  noted  above, 
proposed  Rule  19  allows  the  Exchange, 
to  halt  trading  in  the  Basket  when  a 
substantial  portion  of  the  component 
securities’  value  cannot  be  ascertained, 
subject  to  specific  provisions  set  forth  in 
Rule  19,  or  whenever  conditions  or 
circumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderly  >- 
market  are  present.  The  Commission 
believes  that  these  provisions  should 
help  to  ensure  that  basket  pricing  is 
linked  efficiently  to  pricing  in  the 
underlying  indexes,  futures,  and 
component  securities.  Moreover,  the 
Commission  believes  that  these 
provisions  should  help  to  ensure 
efficient  settlement  pricing  of  the 
component  securities  when  they  are 
burst  into  accounts.  Finally,  the 
Commission  believes  that  the 
Exchange’s  proposal  is  consistent  with 
the  Act  with  regard  to  the  prohibition  of 
basket  trading  if  such  trading  would 
result  in  a  transaction  in  a  security 
halted  by  the  Commission  pursuant  to 
section  12(k)  of  the  Act,  and  by 
requiring  basket  trading  halts  pursuant 
to  the  Exchange’s  Circuit  Breaker 
provisions.3® 

The  Commission  also  believes  that  the 
proposed  rules  regarding  customer 
protection  are  appropriate  for  market 
basket  contracts.  The  Commission 
recognizes  that,  because  of  the  size  of  a 
market  basket  contract,  it  is  unlikely 
that  small,  unsophisticated  investors 
would  buy  them.  The  Commission 
notes,  however,  that  except  in  areas 
where  the  Commission  is  granting 
exemptive  relief,  or  approving  proposed 
rules  which  limit  the  application  of 
Exchange  Rules  designed  to  protect  the 
public,  the  Exchange  will  apply 
substantially  all  of  its  customer 
protection  rules  to  maricet  basket 
transactions. 

The  Commission  believes  that 
proposed  CHX  Rule  15,  which  clarifies 
the  interplay  between  stock  trading  and 
basket  trading  on  the  Exchange  is 
appropriate  to  accommodate  the  trading 
of  a  standardized  basket  such  as  the 
CXM  Basket  Specifically,  as  noted 
above,  proposed  Rule  IS  provides  that 


*•$66  Exchange  Aftide  IX.  Rule  lOA.  Trading 
Halts  Due  to  Extraordinary  Market  Volatility. 
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the  foUoering  Exdiange  Rules  shall  not 
preclude  member  organizations  or 
specialists  in  particular,  where  relevant, 
from  participating  in  basket  transactitms 
where  transactions  in  one  or  more  of  the 
undvlying  component  securities  would 
be  prd^bited:  Exchann  Article  IX,  Rule 
S,  Perscmal  Selling  and  Purchasing 
Prohibited  (specialists  only);  Exdunge 
Article  XXX.  Rule  9,  Dealings  in  Self- 
Interest  Securities;  Exchange  Article 
Vm,  Rule  20,  Trading  by  a  Member 
CorpOTatlon  in  Its  Ovra  or  Its  Parent 
Firm’s  Securities;  Exchange  Article  DC, 
Rule  15,  Dealings  in  Stodu  <m  Put,  C^l, 
Straddle  or  Option;  and  Exchange 
Article  DC.  Rule  3,  Discretion  of 
Members  Prohibited  (specialists  cmly). 

The  Commission  believes  that  these 
proposed  exceptions  for  members  or 
specialists  participating  in  basket 
transactions  are  appropriate  measures  to 
facilitate  liquidity  in  a  market  of 
primarily  sophisticated  investors. 
Because  the  CXM  Basket  represents  a 
correlative  hedge  to  the  MMI  stock 
futures  contract,  the  Commission 
believes  that  the  number  of  componmit 
sectulties  underlying  the  CXM  Basket  is 
sufficient  to  justify  the  limited 
preclusicm  of  application  of  the 
Exchange  Rules  listed  in  proposed  Rule 
15.  While  the  Commission  is  concerned 
that  basket  trading  may  provide  an 
opportunity  for  traders  to  obtain 
podtions  in  the  component  securities 
that  might  otherwise  be  prohibited,  the 
Commission  also  recognizes  that  CXM 
Basket  transactions  and  the  unwinding 
of  basket  positions  present  trading 
strategies  and  histories  which,  subject  to 
prop«  Exchange  maricet  surveillance 
monitoring,  should  serve  to  help  ensure 
protecticm  of  customer  interests  and  the 
public  interest  in  general. 

While  the  Commission  is  approving 
proposed  Rule  15.  the  Cmnmission 
expects  the  Exchange  to  undertake 
adequate  surveillance  procedures  to 
ensure  that  basket  trading  does  not 
create  any  opportunities  for  abuses 
which  are  prohibited  under  Exdiange 
Rules,  or  the  Act  and  the  Rules 
theretmder.  Moreover,  the  Commission 
urill  review  the  applicability  of  Rule  15 
as  it  may  relate  to  any  other  basket 
products  the  Exdiange  may  propose  to 
trade  in  the  future.  Aa  not^  above,  the 
Exchange  has  represmited  that  it  will 
submit  to  the  Commission  a  proposed 
rule  change  for  approval  prior  to 
initiating  trading  in  any  other  baskets  of 
8ecurities.«o  At  that  time,  the 
Commission  would  reexamine  the 
appropriateness  of  extending  Rule  15  to 


«*Sm  Saptanbar  Lallgr,  svpm  note  10. 


any  other  basket  whidi  the  Exchange 
may  propose  to  trade. 

F.  Exemption  Requests 

The  Exchange  has  requested  that  the 
Commission  grant  exemptions  from  or 
Interpretive  ai^se  regaining,  Sections  7 
and  11(a)(1)(D)  of  the  Act  end  Rules 
lOa-l,  10b-«.  lOb-7,  l(A>-8,  lOb-lO, 
iab-13.  llal-l(T).  llAa3-l,  llAa3.2, 
and  llacl-1  thereunder  with  respect  to 
the  trading  of  the  CXM  Badtet«i  Based 
on  the  Exchange’s  representations  in  its 
Letter  Requesting  Exemptive  Relief  and 
as  discus^  more  fully^  the 
Commissimi  in  its  response  to  the 
Exchange,  the  Commissimi  has  provided 
the  Exchange  with  the  int»pretive 
advice  and  exemptions  requested  with 
respect  to  those  Rules.«a 

rv.  Conclusion 

The  Commission  believes  that  the 
market  structiue  fw  trading  market 
baskets  is  consistent  with  just  and 
equitable  prindples  of  trade.  Moreov». 
given  the  sophisticated  character  of 
stock  portfolio  trading  that  nuuket 
basket  trading  is  designed  to  capture, 
the  Commission  believes  that  the 
Exchange’s  chosen  market  structure  is  a 
fair  and  competitive  market  structure. 
Finally,  the  Commission’s  Section  19 
authority  and  the  Rule  19b-4  process 
allow  the  Commission  and  the  Exdiange 
sufficient  flexibility  to  modify  market 
basket  trading  in  light  of  actual  trading 
experience  and  any  future 
developments. 

Accordingly,  based  upon  the 
aforementioned  factors,  the  Commission 
finds  that  the  Exchange’s  proposed  rule 
change  relating  to  the  trading  of  market 
baskets  is  properly  within  its 
jurisdiction  and  consistent  with  the 
requirements  of  section  6(b)(5)  of  the 
Act  and  the  rules  and  regulations 
thereimder.43 

The  Commission  finds  good  cause  for 
approving  those  portions  of  the  proposal 
that  were  amended  by  Amendment  Nos. 
1, 2  and  3  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  the 
amendments  in  the  Federal  Register. 


Sm  Latter  Requesting  Exemptions,  iupra  note 
32. 

«s  Sea  letter  from  Robert  CoOty.  Deputy  Dbector, 
Commisekm.  to  Geoige  T.  SIdmo,  PoMy  a  Leraner. 
dated  October  ts.  19S3  ('‘Exempatre  Rallaf  Lattar’i- 

«»  The  Commission  notes  that  approval  of  the 
proposed  rule  change  is  based  upon  a 
deterariBatkm  that  the  terms  of  marhet  bariiet 
trading  are  ctwsisawit  with  the  leqiiirsments  of  the 
Act  If  the  tanas  of  the  maskathaair  at  contract 
inrliKting  the  indsK  muitipUar,  or  marhet  struchua 
are  changed  in  any  material  way.  however,  it  would 
be  necessary  for  CHX  to  sub^  a  proposed  rule 
rhsnge  In  atdar  to  afford  dm  pobilc  an  opportunity 
to  review  and  comment  on  the  proposed 
modificetion  and  for  the  Commission  to  review  its 
prior  determinetton. 


Thu  original  filing  was  tha  subject  of  a 
30-day  notice  period  and  the 
amendments  made  only  minimal 
changes  to  the  proposal  as  noticed.  In  * 
addition,  accelerated  approval  is 
necessary  because  market  basket  trading 
is  scheduled  to  begin  on  October  15. 
1993.  Because  of  the  Commission’s  view 
of  the  benefits  that  may  result  from  the 
trading  of  the  CXM  market  baskets,  the 
Commission  believes  a  good  cause 
finding  is  justified. 

V.  Solicitation  oi  ConuBents 

Interested  persons  are  invited  to 
subject  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  writtim  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  frx>m  the 
public  in  acc^ance  vrith  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington,  EX3,  20549.  Copies  of  such 
fifing  also  will  be  availaUe  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submission 
should  refer  to  file  number  SR-CHX- 
93-18,  and  should  be  submitted  by 
November  12, 1993. 

A  is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  AcX,**  that  the 
proposed  rule  change  (SR-CHX-93-18) 
is  approved. 

For  the  Commluion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.v* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  93-26004  Filed  10-21-93;  8:45  am) 
■UMQ  cooc  aoie-e«-ai 
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Self>Reguletory  Organizetlone; 

Netlonal  Aeeocletton  of  Securities 
Oeelere,  Inc.  Notice  of  niing  and  Order 
Qrenting  Acceierated  Temporary 
Approval  of  Proposed  Rule  Change 
Releting  to  the  Quotation  Unkage  With 
the  London  Stock  Exchange. 

October  15, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act'’),i  notice  is  hereby  given  that  on 
October  12, 1993,  the  National 
Association  of  Securities  Dealers,  Inc. 
(“NASD"  or  “Association”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”  or  “SEC”) 
the  proposed  rule  change  as  described 
in  Items  I  and  n  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  firom  interested  persons. 

1.  SELF-REGULATORY 
ORGANIZATION'S  STATEMENT  OF 
THE  TERMS  OF  SUBSTANCE  OF  THE 
PROPOSED  RULE  CHANGE 

On  October  2, 1987,  the  Commission 
issued  an  order  approving  operation  of 
a  market  information  link^  between 
the  NASD  and  the  London  Stock 
Exchange  (“LSE”)  (formerly,  the 
International  Sto^  Exchange  of  the 
United  Kingdom  and  the  R^ublic  of 
Ireland)  for  a  pilot  term  of  two  year8.> 
This  experimental  linkage  is  designed  to 
provide  an  interchange  of  quotation 
information  (“linkage  information”)  on 
about  740  securities  (“linkage 
securities”);  of  that  total,  each 
maricetplace  has  designated 
approjdmately  half  as  its  "pilot  group” 
of  linkage  securities.  NASD  and  LSE 
members  that  function  as  market  makers 
in  one  or  more  of  a  subset  of  linkage 
securities  that  are  quoted  in  both  ue 
Nasdaq  and  LSE  d^er  systems 
(“common  issues”)  are  authorized  to 
access  linkage  information  without 
paying  a  separate  charge  to  receive  it. 
Operation  of  the  linkage  in  this  fashion 
comports  with  the  terms  of  the 
Commission's  Octc^r  1987  Order.  Most 
recently,  the  Commission  authorized  an 
extension  of  thl»  pilot  linkage  through 
November  5, 1993,  by  approving  File 
No.  SR-NASD-B3-27.» 

Pursuant  to  section  19(bKl)  of  the  Act 
and  Rule  19b-4  thereunder,  the  NASD 


« IS  U.S£.  TSribXl)  (196S). 

Exchange  Act  RataaM  No.  34979 
(Ociobar  2. 1967),  82  FR  37664  (Octobar  8. 1987), 
(tha  "Octobar  1967  Ordar^ 

•  SacurlUaB  Rxdianga  Act  Balaaia  No.  32287  (May 
8, 1993),  58  FR  28079  (May  12, 1993). 


submits  this  proposed  rule  change  to 
obtain  Commission  approval  of  the 
NASD/LSE  pilot  link^  through  May  5, 
1994. 

n.  Self-Regulatory  Organization’s 
Statement  (rf  the  Purpoee  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
propose  rule  change  and  discussed  any 
comments  it  receiv^  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sec^ons  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspecte  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  filing  is  to 
obtain  an  foterim  extension  of  ^e 
Commission’s  temporary  approval  of  the 
NASD/LSE  linkage  through  May  5, 

1994.  Absent  an  extension, 
authorization  for  the  linkage  will  expire 
as  of  November  5. 1993. 

During  the  proposed  extension,  the 
NASD  and  LSE  will  continue  to 
consider  possible  options  regarding  the 
linkage’s  future  structure  and 
operational  capabilities  in  relation  to 
the  needs  of  the  international 
investment  community.  These 
discussions  may  lead  to  a  substantive 
enhancement  of  the  linkage,  the  pursuit 
of  another  joint  initiative,  or  a  d^sion 
to  act  independently  in  developing 
international  systems  that  are 
responsive  to  the  business  needs  of  the 
sponsors  constituencies.  Any  decision 
to  enhance  the  linkage  or  to  develop 
jointly  an  alternative  system  will  entail 
another  Rule  19b-4  filfog  that  will 
afford  the  (Commission  (and  other 
interested  parties)  an  opportunity  to 
focus  on  the  relevant  policy  and 
regulatory  issues.  Meanwhile, 
continuation  of  the  pilot  linkage,  as 
proposed,  would  be  supportive  of  the 
NASD’s  and  LSE’s  efforts  to  define 
systems  capable  of  accommodating 
cross-border  trading  more  efficiently. 

The  NASD  submits  that  the  statutory 
bases  for  the  NASD/LSE  pilot  linkage 
and  the  requested  extension  thereof  are 
contained  in  sections  llA(a)(l)(B)  and 
(C),  15A(b)(6),  and  17A(a)(l)  of  the  Act. 
Subsections  (B)  and  (C)  of  s^on 
llA(a)(l)  set  forth  the  (Congressional 
goals  of  achieving  more  efficient  and 
effective  market  operations,  the 
availability  of  information  with  respect 


to  quotations  for  securities  and  the 
execution  of  investor  orders  in  the  best 
market  through  the  application  of  new 
data  processing  and  communications 
techniques.  Se^on  15A(b)(6)  requires, 
inter  alia,  that  the  rules  of  the  NASD  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfact  the 
mechanism  of  a  free  and  open  market. 
Section  17A(a)(l)  set  forth  the 
Congressional  goal  of  linking  all 
clearance  and  settlement  facilities  and 
reducing  costs  involved  in  the  clearance 
and  settlement  process  through  new 
data  processing  and  communications 
techniques.  The  NASD  believes  that  the 
requested  extension  of  the  linkage’s 
pilot  operation  is  fully  consistent  with 
the  policy  goals  articulated  in  the 
foregoing  statutory  provisions  and  with 
the  Commission’s  efforts  to  advance  the 
process  of  internationalization  of 
securities  markets. 

B.  Self-Regulatory  (^anization’s 
Statement  on  Burden  on  Competition 

In  its  original  release  annoimcing 
interim  approval  of  the  NASD/LSE  pilot 
linkage,  the  Commission  referenced 
certain  competitive  concerns  raised  by 
Instinet  Corporation  (“Instinet”) 
through  counsel.*  In  response,  the 
NASD,  after  consultation  edth  the  LSE, 
made  a  good  faith  effort  to  address  those 
concerns  by  narrowing  the  universe  of 
firms  and  terminals  permitted  access  to 
linkage  information  at  no  cost.  Those 
changes  were  reflected  in  File  No.  SR- 
NASD-87-20,  which  the  Commission 

SdOTl^Furt^OTfi^ifeNaS^A^ 
89-44  (which  resulted  in  extension  of 
the  linkage’s  authorization  until 
December  1, 1990),  the  NASD  submitted 
statistical  and  cost  information  relative 
to  its  participation  in  the  pilot  project. 

In  the  event  that  the  NASD  and  LSE 
determine  to  seek  permanent  approval 
of,  or  materially  enhance  the  linkage, 
every  effort  wiU  be  made  to  supply  the 
commission  with  the  empiricu  data 
needed  for  its  deliberations  on  the 
correspondiiig  Rule  19b-4  filhm. 

With  respect  to  the  instant  fiung,  the 
NASD  believes  that  the  proposed 
extension  of  the  pilot  linkan  vdll  not 
create  any  competitive  burden  vis-d-vis 
Instinet  or  any  other  vendor  of  securities 
market  information.  Moreover,  Instinet 
and  other  interested  parties  will  have 


«  Sm  SacuiitiM  Kcchang*  Act  RaiaiM  No.  23158 
(ApfU  21. 1988),  81  FR  15969  (April  29. 1986).  Sm 
■1m  Uttar  bom  DanUl  T.  Biooka,  CooiimI  for 
Iiutiiiat.  to  John  WhMUr,  Saoatvy,  SEC,  cUImI 
^Til  18. 1986. 
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ample  opportimity  to  comment  on  any 
subsequent  Rule  19b— 4  filing  involving 
permanent  approval  or  substantive 
enhancement  of  the  linkage.  Finally, 
during  the  requested  extension,  the 
sponsoring  markets  will  not  use  linkage 
information  for  purposes  of  operating  of 
an  intermarket,  automated  execution 
system. 

C.  Self-Regalatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Elfectiveness  of  the 
Proposed  Rule  (liange  and  Timing  for 
Commission  Acti<m 

The  NASD  re<me8t8  that  the 
Commission  find  good  cause  for 
approving  this  proposed  rule  change 
prior  to  the  30th  day  following 
publication  of  notice  of  the  filing  in  the 
Federal  Register,  and,  in  any  event,  by 
November  5, 1993,  the  expiration  of  the 
linkage’s  present  authoriration.  The 
NASD  believes  that  the  requested 
extension  of  the  pilot  peri^  is  fully 
consistent  with  the  statutory  provisions 
and  policy  goals  referenced  in  Section 
in  of  this  Rule  19b-4  filing.  Moreover, 
the  additional  time  will  enable  the 
sponsoring  markets  to  consider  various 
options  and  determine  the  future  course 
of  this  experimental  project.  Those 
deliberations  will  fo^s  on  evaluating 
feasible  enhancements  to  the  linkage  as 
well  as  alternative  projects  intend^  to 
advance  the  internationalization  of 
securities  markets  through  more 
efficient  computerized  systems.  Under 
these  circumstances,  it  would  be 
counteiproductive  to  allow  the  NASD/ 
LSE  linkage  to  cease  operation. 
Accordin^y,  the  NASD  believes  that 
good  cause  exists  to  accelerate  the 
efiectiveness  of  this  rule  change  to  a 
date  no  later  than  November  5, 1993. 

The  Commission  finds  that  ffie 
proposed  rule  change  is  consistent  with 
the  reqiiirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  the  NASD  and,  in 
pa^cular,  the  reqiiirements  of  sections 
llA(a)(l)(B)  and  (C),  15A(b)(6),  and 
17A(a)(l)  and  the  rules  and  regulations 
thereimder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
The  Commission  believes  that 
accelerated  approval  %vilL  avoid  an 
unnecessary  interruption  of  the  pilot 
linkage  while  allowfog  the  NASD  and 
LSE  to  consider  feasible  options  for 
enhancing  the  linkage  or  defining  other 


automation  initiatives  to  fisdlitate  the 
efficient  handling  of  international  order 
flow.  Accordingly,  the  Commission 
believes  the  NASD/LSE  linkage  should 
not  be  terminated  while  these  efforts  are 


Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washin^on,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persmi,  other  than 
those  that  may  be  withheld  ^m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  SR-NASD-93-55  should  be  * 
submitted  by  November  12, 1993. 

A  is  therefore  ordered,  pursiumt  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  be.  and  hereby  is. 
temporarily  approv^  thereby  extending 
the  NASD/LSE  linkage  until  May  5, 
1994. 

F(x  the  Commission,  by  the, Division  of 
Market  Regulation,  pursuant  to  delegated 
authcffity.B 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-26037  Filed  10-21-93;  8:45  am] 
SlUJNQ  COOe  SSKHM-M 


[Heleeee  No.  34-33061;  International  Sarlaa 
Relaaaa  No.  592;  File  No.  8R-NASO-93- 
571 

Solf*Regulatpry  Organization*; 

National  Aeabciation  of  Sacurltiaa 
Daalara,  Inc.;  Hiing  and  Order  Granting 
Accaiaratad  Tamporary  Approval  of 
Propoaad  Rula  Change  Relating  to  the 
Informational  Unkaga  With  the  Stock 
Exchange  of  Singapore  Ltd. 

October  15, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,i 
("Act”),  notice  is  hereby  given  that  on 
October  12, 1993,  the  National 


•  17  CFR  200.30-3(aXl2)  (1992). 
1 19  U.S.C  78B(bMl)  (19S8). 


Association  of  Securities  Dealers,  Inc. 
("NASD”)  filed  ivith  the  Securities  and 
Exchange  Commission  ("(Commission”) 
the  proposed  rule  change  as  described 
in  Items  I  and  n  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  hereby  files,  pursuant  to 
section  19(b)(1)  of  the  Act  and  Rule 
19b-4  thereunder,  for  (Commission 
authorization  to  extend  the  operation  of 
its  Pilot  Program  with  the  Stock 
Exchange  of  Singapore  Limited  ("SES”) 
for  six  months.  The  Pilot  Program 
currently  consists  of  an  interchange  of 
closing  price  and  volume  data  on  up  to 
35  Na^aq  securities  that  are  also  traded 
through  the  SES’s  fedlities.  With  the 
thirteen  hour  time  difference  (twelve 
hours  during  EDT),  the  trading  hours  of 
the  SES  and  NASD  markets  do  not 
overlap.  The  end-of-day  information 
being  exchanged  imder  the  Pilot 
Program  may  assist  in  the  establishment 
of  opening  prices  the  following  business 
day.  The  Pilot  Program  currenUy 
involves  no  automated  order  routing  or 
execution  capabilities,  and  no  such 
capability  will  be  established  during  the 
proposed  extension. 

The  (Commission  originally 
authorized  operation  of  the  NASD-SES 
Pilot  Program  for  a  two-year  term  a  that 
was  extended  most  recently  through 
November  12, 1993.a  Commission 
approval  of  the  instant  filing  would 
permit  continuation  of  this  Pilot 
Program  through  May  12. 1994.  During 
this  interval,  no  more  than  35  Nasdaq 
issues  will  b«  included  in  this  Pilot 
Program.  That  figure  corresponds  to  the 
number  originally  authorize  at  the 
inception  of  the  Pilot  Program  in  1988. 
As  noted  in  the  last  filing  on  this  matter 
(File  No.  SR-NASD-93-28),  the  SES 
information  being  transmitted  to  the 
NASD  reflects  the  SES’s  use  of  an  order- 
driven  trading  system  (knoum  as  the 
"CLOB”). 

n.  Self-Regulatmy  Organizatiem’s 
Statemrat  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  rule  change  and  discussed  any 


a  Sae  SacuiitiM  Exchange  Act  Reieaae  No.  29497 
(March  14. 1989).  93  FR  9196  (March  21. 1988). 

s  See  Securitiea  Exchange  Act  Reieaae  No.  32298 
(May  12. 1993).  98  FR  29017  (May  18, 1993). 


ongoing. 

IV.  Solicitation  of  (Comments 
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comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  me  Proposed  Rule 
Change 

The  NASD-SES  Pilot  Program 
commenced  operation  with  the 
Commission’s  approval  of  File  No.  SR- 
NASD-67-40  on  March  14, 1988.  The 
principal  features  of  this  Program  were 
Killy  described  in  Section  1  of  that  Form 
19l>^,  which  description  is  hereby 
incorporated  by  reference.^ 

The  current  authorization  of  the 
NASD-SES  Pilot  Program  will  expire  on 
November  12, 1993.  The  NASD,  on  its 
own  as  well  as  the  SES's  behalf,  hereby 
requests  that  the  Commission  approve  a 
further  extension  of  the  Pilot  Program 
for  six  months,  expiring  on  May  12, 

1994. 

During  the  proposed  extension,  each 
market  will  transmit  to  the  other  static 
price/volume  information  compiled  at 
the  end  of  each  trading  day  on 
approximately  35  Nasdaq  securities 
which  are  also  traded  on  the  SES.  The 
NASD  will  transmit  for  each  Pilot 
security  the  closing  inside  quotes, 
cumulative  volume,  last  sale  price  and 
the  closing  quote  of  every  Na^aq 
market  maker  in  each  of  the  Pilot 
securities  (collectively  referred  to  as 
“NASD  information").  In  recognition  of 
the  SES's  use  of  the  order-driven  CLDB 
system,  the  SES  will  transmit  the 
following  data  elements  for  each  Pilot 
security:  Closing  price  (i.e.,  the  price  of 
the  final  transaction  in  the  CLOB  on  that 
business  day),  the  highest  and  lowest 
prices  at  which  transactions  were 
effected,  and  the  aggregate  volume 
(collectively  referred  to  as  "SES 
information ").B  Because  all  trading  of 
Nasdaq  securities  also  traded  on  the  SES 
occurs  in  the  CLOB,  the  price 
information  sent  to  the  NASD  will 
reflect  the  prices  of  actual  trades 
consummated  by  the  automated 
matching  of  buy  and  sell  orders  resident 
in  the  cDdB  system. 

The  CLOB  is  a  fully  automated 
trading  system  that  was  instituted  by  the 
SES  in  1989.  Prior  to  that  time,  the  ^S 


«S6e  alto  SacuiitiM  Rxrhanga  Act  Release  No. 
2S06S  (October  2S.  1087).  S2  FR  42167  (November 
3. 1987). 

■If  DO  trades  are  effected  in  a  Pilot  security  on 
a  given  day.  the  Sc5  will  transmit  no  data  on  that 
issue  even  if  orders  tc  buy  or  tell  had  bem  entered 
into  the  CXOB  for  possible  execution. 


employed  a  quote-driven,  market  maker 
system  similar  to  the  Nasdaq  Systmn. 
Orders  to  buy  and  sell  securities  are 
entered  into  the  CLOB  through  some 
1,800  trading  terminals  on  the  premises 
of  26  SES  member  firms.  The  CXOB 
provides  an  electronic  limit  order  file 
with  open  orders  ranked  by  price  and 
time  in  each  security.  When  the  terms 
of  two  orders  match,  the  CXOB 
generates  an  automated  execution 
accompanied  by  confirmations  back  to 
the  originating  brokers. 

As  noted  in  File  No.  SR-NASD-93- 
28,  the  SES  intends  to  incorporate  the 
Nasdaq  pilot  stocks  into  “C^B 
International.”  The  latter  is  a  separate 
section  of  the  SES  market  system  for  the 
trading  of  foreign  issues  that  are  not 
listed  on  the  S^.  These  securities  trade 
through  the  CXOB  in  the  same  manner 
as  SES-listed  securities.  CLOB 
International  currently  includes  the 
stocks  of  Malaysian,  Hong  Kong,  and 
Philippine  issuers.  The  SES  regards 
inclusion  of  the  Nasdaq  pilot  stocks  in 
CLOB  International  as  a  logical  step  in 
the  progression  of  the  Pilot  Program. 
Fuller,  the  SES  believes  that  this  step 
could  stimulate  greater  trading  interest 
in  Nasdaq  securities  among  Singapore 
investors.  Accordingly,  bodi  the  NASD 
and  the  SES  desire  to  continue  the  Pilot 
Program. 

lue  incorporation  of  Nasdaq 
securities  into  CLOB  International  will 
not  alter  the  basic  operation  of  the  Pilot 
Program,  namely,  the  interchange  of 
static,  end-of-day  information  on  the 
Pilot  securities.  SES  information  will 
continue  to  be  ofiered  only  to 
subscribers  of  Nasdaq  Level  2/3 
services.*  Similarly,  NASD  information 
transmitted  to  Singapore  will  be 
available  only  on  &e  terminals  used  by 
SES  members  to  access  the  exchange’s 
CLOB  system.  The  original  linkage 
agreement  between  the  NASD  and  the 
SES  will  remain  in  effect  for  the  term  of 
the  extended  Pilot  Program.  That 
agreement,  which  provides  for  the 
sharing  of  regulatory  information  as 
needed,  is  believed  adequate  given  the 
limited  nature  and  limited  scope  of  the 
Pilot  Program. 

Finally,  the  NASD  acknowledges  that 
any  further  enhancement  to  the  Pilot 
Program,  including  the  introduction  of 
automated  order  routing  and  execution 
facilities,  would  require  concurrent 
authorizations  from  the  Commission 
and  the  Monetary  Authority  of 
Singapore.  No  such  enhancement  is 
planned  for  implementation  during  the 
requested  extension. 


•  To  retriova  thU  information,  a  Nasdaq 
subscriber  miut  enter  a  discrete  query  through  a 
Nasdaq  Workstation  device. 


The  NA^  believes  that  sections 
llA(aKl)(B)  and  (C),  15A(b)(6),  and 
17A(a)(l)  of  the  Act  provide  the 
statutory  basis  fw  this  proposed  rule 
change.  Subsections  (B)  and  (C)  of 
section  llA(a)(l)  set  forth  the 
Congressional  goals  of  achieving  more 
efficient  and  effective  maiicet 
operations,  the  availability  of 
information  with  respect  to  quotations 
for  securities  and  the  execution  of 
investor  orders  in  the  best  maricet 
through  the  application  of  new  data 
processing  and  communications 
techniques.  Section  15A(b)(6)  requires, 
inter  alia,  that  the  rules  of  the  NASD  be 
designed  to  foster  cooperation  and 
cooi^nation  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  firee  and 
open  market.  Finally,  section  17A(a)(l) 
reflects  the  Congressional  goals  of 
linking  all  clearance  and  settlement 
facilities  and  reducing  costs  involved  in 
the  clearance  and  settlement  process 
through  new  data  processing  and 
communications  techniques.  The  NASD 
submits  the  extension  of  the  Pilot 
Program  will  furthw  these  ends  by 
providing  the  cooperative  regulatory 
environment  and  operating  experience 
needed  for  advancement  of  these  goals 
in  the  context  of  internationalization  of 
securities  markets. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  extended  Pilot  Program  will 
permit  the  continued  exchange  of  static 
market  data  on  a  limited  group  of 
Nasdaq  securities  between  the  NASD 
and  the  SES  on  a  nonexclusive  basis. 
The  costs  of  supporting  the  Pilot 
Program  are  noininal,  and  the 
sponsoring  markets  absorb  their 
respective  costs.  The  market 
information  being  exchanged  by  the 
NASD  and  SES  imder  the  Pilot  Program 
is  deemed  to  constitute  an  exchange  of 
equivalent  value.  Hence,  no  additional 
fee  is  paid  by  NA^  and  SES  member 
firms  for  receipt  of  the  static  data  being 
provided  on  Pilot  securities. 

The  NASD  submits  that  neither  the 
structure  nor  operations  of  the  present 
Pilot  Program  poses  any  burden  on 
competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  NASD  did  not  solicit  or  receive 
written  comments  on  this  rule  proposal. 
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in.  Date  of  Efibctivenaes  of  the 
Proposed  Rule  Change  and  Timing  for 
Commiesion  Action 

The  NASD  requests  that  the 
Commission  find,  pursuant  to  section 
19Cb)(2)  of  the  Act,  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30ih  day  after  the  date  of 
publishing  notice  of  the  filing,  and  in 
any  event,  by  November  12, 1993.  The 
NASD  believes  that  accelerated 
approval  is  appropriate  for  the  following 
reasons;  (1)  The  experimental  character 
of  the  Pilot  Program  and  the  need  to 
maintain  continuity  in  its  operation:  (2) 
the  limited  nature  of  the  Pilot  Program, 
both  in  terms  of  the  number  of  Pilot 
securities  and  the  amount  of  market 
information  being  exchanged;  and  (3) 
the  limited  utility  of  end-of-day,  static 
information  to  the  NASD  and  SES 
member  firms  capable  of  accessing, 
respectively,  SES  and  NASD 
information.  Moreover,  diiring  the 
period  of  the  proposed  extension,  the 
sponsoring  markets  remain  committed 
to  exchange  regulatory  information 
whenever  the  need  arises.  Finally,  if 
accelerated  approval  is  not  granted,  the 
sponsors  will  be  obliged  to  terminate 
this  experimental  program  before  its 
potential  benefits  can  be  realized  in 
relation  to  the  globalization  of  securities 
markets. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  sections 
llA(a)(l)(B)  and  (C),  15A(b)(6), 

17A(a)(l)  and  the  rules  and  regulations 
thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30^  day  after  the  date  of 
publishing  of  notice  of  filing  thereof. 

The  Commission  believes  that 
accelerated  approval  is  appropriate  to 
maintain  continuity  in  the  Pilot  Program 
and  to  allow  the  sponsors  to  continue  to 
assess  the  impact  of  the  trading  of  these 
securities  in  die  international  section  of 
the  SES's  order-driven  market  system. 
Further,  the  Pilot  Program  is  of  a  limited 
nature.  Accordingly,  the  Commission 
believes  that  the  Pilot  Program  should 
not  be  terminated  imder  these 
circumstances. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 


Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  propotod  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ^m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD. 

All  submissions  should  refer  to  file 
number  SR-NASD-93-57  and  should  be 
submitted  by  November  12, 1993. 

It  is  therefore  ordered.  Pursuant  to 
section  19lb)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
temporarily  approved  thereby  extending 
the  NASD-^^  Pilot  Program  until  May 
12, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-26036  Filed  10-21-93;  8:45  am] 

BIUJNO  COOC  MIO-OI-M 


[Ralaaaa  No.  34-33063;  File  No.  SR-PHLX- 
93-18] 

Self-Regulatory  Organixatlons;  Filing 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchan^,  Inc., 
Relating  to  the  Listing  of  Point 
Strike  Price  Intervals  for  Equity 
Options  With  Strike  Prices  Below  $35 

October  18, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  raven  that  on  Jtme  7, 1993,  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX”  or  “Exchange”)  filed  with  the 
Sectuities  and  Exchange  Commission 
(“Sec”  or  “Commission”)  the  proposed 
rule  change  as  described  in  Items  I,  n 
and  m  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.!  *1110  Commission  is 
publishing  this  notice  to  solicit 


M7  C7R  200.30-3(a)(12)  (1992). 

>  The  PHLX  clarified  its  proposal  by  indicating 
that  the  proposed  strike  price  interval  of  SS.OO  or 
greater  %rill  apply  to  stod(  options  with  strike  prices 
between  $35.00  and  $200.00.  Sea  Letter  fiom  Edith 
Hallahan,  Special  Counsel.  Regulatory  Services. 
PHLX.  to  Richard  Zack  Branch  Chief.  Options 
Regulatioiu,  Division  of  market  Regulation 
(“Division”),  ctxnmission,  dated  August  4, 1993 
("August  4  I^er”). 


comments  on  the  proposed  ru'.e  change 
fiom  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currently,  the  PHLX’s  rules  allow  the 
Exchange  to  list  strike  price  intervals  of 
$2.50  for  equity  options  with  strike 
prices  of  $25.00  or  less,  and  intervals  of 
$5.00  for  stocks  with  strike  prices  over 
$25.00  and  up  to  $200.00.>  The  PHLX 
proposes  to  amend  Exchange  Rule  1012, 
“Series  of  Options  Open  for  Trading,” 
by  adding  Commentary  .04,  which  will 
allow  the  Exchange  to  list  strike  price 
intervals  of  $2.50  or  greater  for 
individual  stock  options  with  strike 
prices  of  less  than  $35.00,  and  intervals 
of  $5.00  or  greater  for  individual  stock 
options  with  strike  prices  of  $35.00  but 
less  than  $200.00.3 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  PHLX,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  changed.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently,  the  PHLX’s  rules  allow  the 
Exchange  to  list  strike  price  intervals  of 
$2.50  for  equity  options  with  strike 
prices  of  $25.00  or  less,  and  intervals  of 
$5.00  for  stocks  with  strike  prices  over 
$25.00  and  up  to  $200.00.  Ihe  PHLX 
proposes  to  amend  Exchange  Rule  1012, 
“Series  of  Options  Open  for  Trading.”  to 
allow  the  Exchange  to  list  strike  price 
intervals  of  $2.50  or  greater  for 
individual  stock  options  with  strike 
prices  of  less  than  $35.00  and  intervals 
of  $5.00  or  greater  where  the  strike  price 


a  S«e  Securities  Exchange  Act  Release  No.  21985 
(Ajwil  25, 1985),  50  FR  18595  (order  approving  File 
Nos.  SR-PHLX-85-4  and  SR-4>SD-85-e).  See  also 
Securities  Exchange  Act  Release  No.  21929  (April 
10, 1985),  50  FR  15258  (order  approving  File  Nos. 
SR-CBOE-85-1  and  SR-Amex-85-8). 
s  See  August  4  Letter,  supra  note  1. 
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is  $35.00  but  less  than  $200.00.  The 
PHLX  explains  that  the  listing  of  $2.50 
strikes  for  equity  options  trading 
betwsra  $25.00  and  $35.00  wotdd  add 
two  strike  prices,  27Vi  and  32V^,  in 
aff^ed  issues. 

Specifically,  the  PHLX  states  that  56 
PHLX  equity  options  would  be  afiected 
by  the  proposal  and  that  if  two 
additional  strikes  prices  were  listed  in 
all  of  these  issues,  a  total  of  896  new 
strike  prices  would  be  added,  including 
both  puts  and  calls  on  all  four  listed 
expiration  months.  The  Exchange  notes 
that  there  are  two  remaining  Options 
Price  Reporting  Authority  (“OPRA”) 
strike  price  format  codes,  “Y”  and  “Z,” 
not  yet  in  use  for  equity  options,  which 
could  be  used  to  denote  the  27V^  and 
32Vt  strike  prices. 

The  Exchange  believes  that  the 
addition  of  two  new  2Vz  strike  prices 
will  stimulate  customer  interest  by 
creating  greater  trading  opportxmity  and 
flexibility.  For  example,  2Va  {>oint 
strikes  will  provide  customers  with  the 
ability  to  more  closely  tailor  investment 
strategies  to  the  precise  movement  of 
the  imderlying  security.  An  increase  in 
customer  interest  will,  in  turn,  enhance 
the  depth  and  liquidity  of  the  markets 
in  the  afiected  eqvuty  options. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act,  in  general,  and,  in 
particular  with  section  6(b)(5),  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade  as  well  as 
to  protect  investors  and  the  public 
interest,  by  increasing  trading 
opportunities  which  should,  in  turn, 
increase  the  depth  and  liquidity  of  the 
marketplace. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
received  or  requested. 

m.  Date  of  Efiectivmess  of  the 
Proposed  Rule  Change  and  Timing  for 
Commiaeion  Action 

Within  35  days  of  the  date  of  • 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  os  (ii) 
as  to  which  the  self-regulatory 


organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceeding  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vmtten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  ^m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refor  to  the  file  niunber  in  the  caption 
above  and  should  be  submitted  by 
November  12, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  hfoFaiiand, 

Deputy  Secretary. 

[FR  Doc  93-26054  Filed  10-21-93;  8:45  am] 
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[Raleasa  No.  34-33054;  Fila  No.  SR-MCC- 
9$-3] 

Saif-Regulatory  Organizations; 

Midwest  Clearing  Corp.;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  the  Processing  of  Basket 
Trades 

October  15, 1993. 

On  August  18, 1993,  Midwest 
Clearing  Corporation  ("MCC")  filed 
with  the  Sec^ties  and  Exdhange 
Commission  (“Commission")  under 
section  19(b)(1)  of  the  Securities 
Exchange  A^  of  1934  (“Act”)  i  a 
proposed  rule  change  (File  No.  SR- 
MCX>-93-3)  relating  to  the  processing  of 


1 1S  U.S.C  7Bs(b)(l)  (1986). 


basket  trades.*  The  Commission 
published  notice  of  this  proposal  in  the 
Federal  Register  on  September  7, 1993.* 
M(X  filed  technical  amendments  to  its 
proposal  on  September  20, 1993,«  and 
on  October  12,  1993,b  that  did  not 
require  republication  of  notice.  No 
public  comments  have  been  received. 
For  the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

L  Description 

MCC  is  amending  its  rules  to  enable 
it  to  process  basket  trades.*  Specifically, 
MCC  will  process  trades  in  a  new  basket 
product,  the  Chicago  Basket  (“CXM"), 
which  will  be  trad^  on  the  Chicago 
Stod(  Exchange  (“CHX").  The  CXM  will 
be  comprised  of  twenty-five  shares  of 
each  of  the  stocks  included  in  the 
(Chicago  Mercantile  Exchange’s  (“Merc") 
new  stock  index  futures  contract,*  the 
MMI.  The  CXM  will  offor  a  highly 
correlative  hedge  to  the  MMI.* 

MCC  will  accept  locked-in  basket 
trade  data  (i.e.,  compared  trade  data) 
from  an  exchange  or  other  market  place 
SRO  on  the  day  of  the  trade  (“T").*  For 


aSimultaneoiu  with  &e  submission  of  is  currant 
proposal,  MCC  svithdrsw  a  previous  proposed  rule 
change.  File  No.  SR-^iCC-e2-10,  relating  to  the 
processing  of  basket  trades.  Notice  of  File  No.  SR- 
MCC-e2-10  had  been  published  on  Frtnuary  22. 
1993.  Securities  Exchange  Act  Release  No.  31858 
(February  18. 1993),  58  FR  9581. 

*  Securities  Exdiange  Act  Rdease  No.  32818 
(August  27. 1993),  58  FR  47163. 

4  Amendmeflt  No.  1  clarified  that  the  new  basket 
will  settle  “regular  way”  unleu  negotiated 
otberwiM  by  die  parties.  Letter  from  David  T. 
Rusoff,  Foley  a  Lardner,  to  Richard  C.  Strassar, 
Attorney,  Division  of  Market  Regulation 
(“Division”),  Commission  (September  17. 1993). 

s  Amendment  No.  2  clarified  that  MCC  will  report 
to  participants  die  securitim  components  of  their 
basket  transactioiu  prior  to  netting.  Letter  from 
David  T.  RnsoS,  Fcdey  St  Lardner,  to  Jerry  W. 
Carpenter,  Branch  Chief,  IRvision,  Commission 
(October  12. 1993). 

•  Under  MCCs  amended  rulu,  a  basket  trade  is 
defined  u  a  trade  in  a  group  of  securidM  that  an 
exchange  or  other  market  place  aelf-regulatmy 
organization  (“SRO”)  hu  designated  u  eligil^  lor 
execution  in  a  single  trade.  MOC  Art  L  Rule  1. 

'The  Mmc’s  MMI  is  a  stodr  index  futures 
contract  which  is  based  on  the  Amvican  Stock 
Exchange’s  Mafor  Market  Index.  The  Major  Market 
Index  is  a  broad-based,  price-weighted  index 
cunendy  based  on  tnranty  stocks  listed  on  die  New 
YoA  St^  Exchange.  Thie  MMI  began  trading  on 
September  7, 1993.  and  replaced  the  stork  index 
futures  contract  based  <«  die  Major  Market  Index 
that  traded  on  the  Chirxigo  Board  of  Trade. 

•A  detailed  desrxiptirm  of  the  CXM  is  contained 
in  CHX’s  propoeal  teddng  approval  to  trade  the 
basket  Seoiritiu  Exchange  Act  Releau  Nos.  32731 
(August  10, 1993).  58  FR  43665  (File  No.  SR-CHX- 
93-18)  notice  of  filing  of  proposed  rule  change)  and 
.  33053  (October  IS,  1993)  (order  approving 
proposed  rule  rdiange). 

•On  the  rlay  following  the  basket  trade  (‘T4-1”), 
MOC  will  report  to  each  participant  its  kxiked-in 
basket  trade  data.  Report^  informatirm  will 
include;  (1)  The  quantity  of  bosket  purdusee  and 
sales;  (2)  the  crmtra  side  of  each  basket  trade;  (3) 
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each  partidpaxtt,  MGC  will  aggregate  the 
trade  date  to  arrive  at  an  aggregate 
basket  purchase  figure  anoan  aggr^te 
basket  sale  figure.  KiOC  then  will 
“burst’*  the  aggregated  basket  purchase 
transactkxis  and  the  amiegated  basket 
sale  tranaactiona  into  Sub  comp<Hient 
securities.  The  componrat  securities 
will  be  entered  into  MGCs  Qmtinuous 
Net  Settlement  (“CNS’O  system  fcxr 
netting  with  eedi  pertidpent’s  other 
piuchase  and  sale  transactions  in  the 
same  security.ie 

To  process  baskets,  including  the 
settlement  of  component  securities, 

MCX^  will  have  to  provide  partidpants 
with  apjMropriate  i^ues  for  the 
component  securities.  To  do  so.  MGC 
will  calculate  a  settlement  price  for  each 
component  security  based  on  an 
algorithm  that  uses  each  component 
security’s  dosing  price  on  its  primary 
market.**  MOC  apply  its  current, 
standard  trade  recording  fees  based  on 
transactions  in  the  individual 
component  stocks. 

n.  Discussion 

The  Commission  believee  that  MGC*s 
proposal  is  consistent  with  the  Act  and 
in  particular  with  section  17ACb)(3)CF0 
thereunder.**  That  section  reouires  that 
the  rules  of  a  dearing  agency  oe 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlemW  of 
securitiee  transactians,  to  assure  the 
saf^iuarding  of  securities  and  fimds  that 
are  in  the  clearing  a^ncy’s  custody  or 
under  its  control  or  for  which  it  is 


tba  aacttrity  compaoenta  of  tho  bnkat  trades:  (4)  the 
seOlemait  raloe  of  aedi  sndi  security  ooDBoaent: 
(5)  the  eggregete  settlsrawrt  eshraofsU  sadt 
componasits.  detarmiaed  after  eggregatlng  bay  side 
and  sell  side  transacttoos  and  bimtL^  them  Into 
component  parts;  (6)  any  adjustments  to  basket 
trades  or  component  securities:  and  (7)  any  othaa 
details  that  MCC  may  dedde  to  repb^  MOC  Art 
n.  Rule  1.  Sectkm  7. 

<e  Aggregate  buy  side  and  aggragale  sell  aido 
component  securities  will  be  enlairad  into  die  CNS 
system  (L&,  buy  and  adl  sldsa  triQ  not  be  netted 
prior  to  entry  in  the  CHS  aystSB).  Altar  the 
coB^Mnant  sacwttiee  are  antarad  into  the  CNS 
system  far  netting,  they  will  bo  leflectad  in  MCCa 
regular  CNS  pnrcfanae  and  sales  report.  MOC  Art  n. 
Rude  t.  Section  8. 

«  The  algoritinn  far  cricniating  the  settlement 
value  of  aa^componantsecBtily  to  the  CXM  uses 
tha  foUowteg  tofarmation: 

(1)  The  market  value  of  aadi  component  derived 
by  saultiplyiag  the  primary  market  doatog  price  by 
the  number  of  sbaraa  of  asi^  component; 

(2)  Tha  total  marimt  value  of  die  basket  cakdatad 
by  somming  die  mmket  value  of  each  component 
security: 

(3)  liie  percent  valno  of  aadi  component  security 
derived  by  dividing  the  total  marimt  value  of  the 
basket  by  the  mariml  value  of  dm  basket  by  the 
maAet  value  of  each  component  security;  and 

(4)  The  aettlemant  value  of  aaiA  component 
society  calcnlalBd  by  multiplying  the  actual  market 
valueof  the  basket  by  the  pawiant  value  of  each 
component  aocurlty. 

IS  15  U.S.C  78q-l(bK3)<F)  (1985). 


responsible,  and  to  remove 
impediments  to  and  perfiact  the 
mechanism  of  a  national  system  far  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

MGCs  proposal  allows  participants 
who  wish  to  trade  the  CXM  to  utilize 
MGCs  netting  and  guarantee  services.** 
These  services  help  to  promote  the 
prompt  and  accurate  clearance  and 
settleinent  of  basket  trades  by  limiting 
participants’  exposure  to  thsdr  net,  as 
opposed  to  their  gross,  deliver  and 
receive  obligations. 

MGCs  processing  of  basket 
transactions  appears  to  have  been 
designed  in  a  maimer  consistent  with  its 
responsibilities  undor  the  Act  to 
safeguard  securities  and  funds  in  its 
custody  or  under  its  control.  MGC 
participants  who  trade  baskets  will  be 
subject  to  the  same  financial 
responsibility  and  reporting 
requirements  as  other  MGC  participants. 
Furthermore,  because  the  baskets  will 
be  burst  into  their  component  securities 
far  processing  and  MGC  currently 
processes  trades  in  the  underlying 
component  securities,  MCC’s  existing 
risk  management  systems  wlU  apply  to 
tha  processing  of  buket  trades. 

m.  Conclusion 

On  the  basis  of  the  fmegoing.  the 
Commission  finds  that  the  jnroposed 
rule  diange  is  consistent  with  the  Act 
and  in  particular  with  section  17A 
thereunder. 

Jt  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.*«  that  the 
proposed  rule  change  (File  No.  SR- 
MCC-93-3)  be,  and  hweby  is.  approved. 

For  the  Commission  by  the  Divisiim  of 
Market  R^ulation,  pursuant  to  delegated 
authority.** 

Margaral  K  McFarland, 

Deputy  Secretary. 

pit  Doc.  03-26006  Filed  10-21-93;  6:4S  am] 
aaisM  coot  asie-et-M 


laTbe  Commfasfao  has  racogeizad  that  the 
trading  of  securities  baskets  may  bcoeOt  the 
securities  system  and  its  partidpaals.  Securities 
Kxdiangs  Act  Rslsass  Mo.  27368  (October  26, 1989), 
84  FR  49870  (File  No.  SR-NSGO-ae-oel  (ofdsr 
approving  a  proposed  rule  change  providing  far  tiie 
Natfanal  Secnrite  Cleartog  Corporation’t 
processing  of  basket  tradea).  Among  other  tiitogs, 
such  products  have  beau  died  as  one  way  to 
moderate  market  volatility  and  to  aOewiate  liquidity 
pndileraa  such  as  tbose  saqiaiiaDcad  during  the 
marimt  dedtoa  of  October  M 1987.  See  id  at  Bii.ll- 
12  andeccompenytogtaal;  teeaboDivlstou.Tbe 
October  1967  Market  Break  >-18  (February  1908). 

M 15  U.S.C  78s(bM2)  (1988). 

It  17  CFR  20040-3(aXl2)  (1992). 


(Ralaaaa  No.  34-33059;  FHa  No.  Sa-NAS{>- 
93-591 

Salf-Regulatory  Organizations;  Riing 
of  Proposed  Rula  Changa  by  National 
AaaoclaUon  of  Sacurttiea  Oaalara,  Inc. 
Relating  to  Bimlnation  of  Itw 
Profaaalonal  Trading  Account  Rulac 
for  the  Small  Order  Execution  Syatam 

October  15. 1993. 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C  788(bKl).  notice  is 
hereby  given  that  tm  October  15. 1993, 
the  Natitmal  Association  of  Securities 
Dealers,  Inc.  (“NASD’’  or  “Association”) 
filed  with  the  Securities  and  Exchange 
Gommission  (“Gommissitm’’  or  “SEC’) 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  ID  below,  which  Items 
have  been  prepared  by  the  NA^.  The 
Commission  is  publi^iing  this  notice  to 
solicit  comments  cm  the  pitqiosed  rule 
cdiange  from  intmested  persems. 

L  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
tha  Proposed  Rule  Change 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  deletions  are  in 
brack^ 

SOES  RULES 

RULES  OF  PRACTICE  AND 
PROCEDURE  FOR  THE  SMALL  ORDER 
EXECUTION  SYSTEM 

a)  DEFINITIONS 

*  •  •  •  • 

(10.  *1116  term  “professional  trading 
account”  shall  mean 

(A)  an  account  In  which  five  or  more 
day  trades  have  been  executed  thixmgh 
SC^  during  any  trading  day;  or 

(B)  an  accenmt  in  vdiiai  there  has 
been  a  professional  trading  pattern  in 
SOES  as  demonstrated  by 

(1)  a  pattern  or  practic»  of  executing 
day  trades; 

(2)  executing  a  high  volume  of  day 
trades  in  relation  to  the  total 
transactions  in  the  account; 

(3)  executing  a  high  volume  of  day 
trades  in  relation  to  the  amemnt  and 
value  of  securities  held  in  the  acxcnmt; 

(4)  excessive  frecpienc^  of  short-term 
trading: 

(5)  excessive  frecpiency  of  short  sale 
transaertions: 

(6)  existence  of  discretion;  or 

(7)  direc:t  or  physical  access  to  S(XS 
execution  capwiuty  or  to  Nasdaq  Level 
2  (N(^)S)  sendee. 

11.  The  term  “day  trade”  or  “day 
trading’’  shall  mean  the  execution 
throu^  SOES  of  either  one  or  both 
sides  of  oKsetting  trades  in  the  same 
security  feur  generally  the  same  size 
during  the  same  trading  day.) 
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Subsections  12  and  13  renumbered  10 
and  11.  respectively. 

•  •  •  •  * 

(c)  PARTICIPANT  OBUGATIONS  IN 
SOES 

***** 

3.  SOES  Order  Entry  Firms — 

•  •  ft  •  •  y 

((E)  (i)  No  member  or  person 
associated  with  a  member  shall  enter 
any  order  for  execution  in  SOES  on 
behalf  of  a  professional  trading  account. 
The  Association  shall  take  into  account 
the  factors  enumerated  in  Section  (a)(10) 
in  determining  whether  an  account  will 
be  designated  as  a  professional  trading 
account. 

(ii)  A  member  will  be  presumed  to  be 
in  compliance  with  Subsection  (i)  if  (a) 
the  member  instructs  persons  associated 
with  the  member  that  no  such  person 
shall  knowingly  accept  any  order  for 
entry  into  SOES  from  a  professional 
trading  account,  and  (b)  the  Association 
has  not  notified  the  member  that  the 
account  has  been  classified  as  a 
professional  trading  account  pursuant  to 
subsection  (iii)  hereof. 

(iii)  Upon  receiving  written  notice 
from  the  Association,  a  member  shall 
report  to  the  Association  information 
concerning  transactions  entered  in 
SOES  by  the  firm  and  such  other 
information  as  the  Association  may 
request.  Based  upon  such  information, 
the  Association  may  identify  to  the 
member  specific  accovmts  as 
professional  trading  accoimts. 

(F)  Article  DC  of  the  Code  of  Procedure 
shall  apply  to  Order  Entry  Firms  and 
other  persons  seeking  review  of  the 
restrictions  imposed  due  to  the 
designation  of  a  professional  trading 
account,  pursuant  to  this  Subsection.] 

n.  Self*Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  %vith  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  rule  change  and  discussed  any 
.  comments  it  receiv^  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Association  is  proposing  to 
eliminate  the  "professional  trading 


account"  rules  found  in  the  Rules  of 
Practice  and  Procedure  for  the  Small 
Order  Execution  System  ("SOES 
Rules").  The  professional  trading 
accoimt  rules,  adopted  in  1988 1  and 
amended  in  1991,>  were  implemented 
in  response  to  misuse  of  SOES  by 
customers  of  brokers  who,  by  reason  of 
their  day  trading  activities,  were 
deemed  to  be  professional  traders. 
Because  the  NASD  designed  SOES  to 
accommodate  small  investor  orders  with 
immediate  executions  from  Nasdaq 
market  makers,  the  NASD  believed  that 
the  distinction  between  small  investors 
and  day  traders  was  an  appropriate  and 
valid  basis  upon  which  to  curtail  access 
to  market  markers’  capital  through 
automated  executions  in  SOES. 

The  NASD  continues  to  believe  that 
the  distinction  between  investment 
activity  and  professional  trading  activity 
remains  a  valid  regulatory  distinction.  A 
recent  decision  by  the  District  of 
Columbia  Court  of  Appeals.^  however, 
remanded  the  1991  professional  trading 
account  rule  amendments  to  the  SEC  for 
further  explanation  and  economic 
analysis.  Although  the  SEC*s  approval 
of  the  rules  was  not  vacated,  the  Court 
questioned  whether  the  standards 
contained  in  the  rules  were 
unacceptably  vague.  In  light  of  the 
concerns  raised  by  the  Court,  the  NASD 
has  determined  to  withdraw  the 
professional  trading  account  rules. 

Because  of  continuing  concerns  with 
SOES  operations  and  the  deleterious 
impact  of  SOES  active  trading  firm 
volume  on  market  volatility  and 
spreads,^  the  NASD  has  submitted  new 
rules  to  the  Commission  proposing 
across-the-board  modifications  to  SOES 
that  may  cvirtail  misuse  of  the  system.^ 
In  addition,  the  NASD  contemplates 
long-term  modifications  to  SOES 
operations  that  will  be  submitted  to  the 
SEC  for  review.  The  NASD  continues  to 
believe  that  patterns  of  trading  using 
SOES  to  lock  in  profits  frrom  momentary 
aberrations  in  pricing  akin  to  arbitrage 
opportunities  between  difierent  markets 
are  not  appropriate  for  an  automated 
execution  system  designed  for  investor 
use  and  made  mandatory  for  market 
makers  in  Nasdaq  National  Market 


1  S«ciiritiM  Exchange  Act  Release  No.  26361 
(December  15, 1986).  S3  FR  S160S  (December  22, 
1968). 

a  Securities  Exchange  Act  Release  No.  29809 
(October  10. 1991),  56  FR  52092  (October  17. 1991). 

a  Timpinaro,  et  al.  v.  SEC,  (Curreot  Transfer 
Binder)  Fed.  Sec.  L.  Rep.  (CCH)  1 97,702  (D.C  Cir., 
Aug.  13, 1993). 

*  See  Amendment  No.  3  to  SR-NASD-93-10, 
Securities  Exchange  Act  Release  No.  32313  (May 
17. 1993),  58  FR  29647  (May  21, 1993). 

a  See  SR-NASD-93-16,  Securities  Exchange  Act 
Release  No.  32143  (April  14, 1993),  58  FR  21484 
(April  21, 1993). 


System  securities  by  NASD 
requirement.  However,  to  eliminate 
confusion  resulting  firom  the  current 
professional  trading  accoimt  definitions, 
the  NASD  is  proposing  to  eliminate  the 
rules  and  urges  the  Commission  to 
approve  the  SOES  proposals  on  file  as 
soon  as  possible. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  section 
lSA(b)(6)  of  the  Act.  Section  15A(b)(6) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  ande  national  market 
system  and  in  general  to  protect 
investors  and  me  public  interest.  By 
eliminating  any  confusion  resulting 
from  the  current  professional  trading 
account  standards,  the  NASD  believes 
that  the  proposed  rule  change  is  fully 
consistent  with  the  Act. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will; 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  (fomments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
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should  file  six  copies  thereof  with  the 
Secretary,  Seciiiifiee  and  Eb&hange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20540.  Copies  of  the 
suhmisaion,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  erith  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  Inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  sudi  filing  will  also  be 
available  rar  inspection  and  copying  at 
the  prindpal  office  of  the  NASD.  All 
submissions  should  reCsr  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  12, 1993. 

For  the  Coromisston,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authwity,  17  CFR  200.30-3(a)(12). 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc  93-26007  Filed  10-21-93;  8:45  am) 

aajjNQ  coot  aa>a-at-ii 


[RalMse  Na  iC-19792;  812-8534) 

Farm  Burrau  Uf*  Insuranc*  Co.,  ol  at; 
Application  for  Exam|rtlon 

October  15. 1993. 

AGENCY:  Securities  and  Exchange 
CommissioD  (the  "SEC”  or  the 
'‘Commission”). 

ACTION:  Notice  of  application  for 
exemptions  under  ti^  Investment 
Company  Act  of  1940  (the  "1940  Act”). 

APPUCANT8:  Farm  Bureau  Life  Insurance 
Company  (“FB  Lila”),  Farm  Bureau  life 
Annuity  Account  (the  "Account”),  and 
FBL  Marketing  Servicea.  Inc. 

RELEVANT  1M0  ACT  SECTIONS:  Order 
requested  under  secition  6(c)  for 
exemptions  from  sections  26(a)(2)  and 
27(c)(2). 

SUMMARY  OF  APPLICATION;  Applicants 
seek  an  order  to  permit  them  to  deduct 
a  mmtality  and  expoiae  riak  charge 
fium  the  assets  of  the  Account,  which 
funds  individual  flexible  premium 
deferred  variable  annuity  contracts. 
nUNQ  date:  August  17. 1993. 

HEARiNQ  OR  NOTIFICATION  OF  HEARS40:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  mrders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 


received  by  the  SEC  by  5;30  p.m.  on 
November  9, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  fwm  of  an  affidavit, 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  iter’s  interest,  the  reason  hr  the 
request,  and  the  iasuea  contested. 

Persmis  may  requeat  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street.  NW..  Washington,  DC  20549. 
Farm  Bureau  Life  hisurance  Company, 
5400  University  Avenue,  West  Dm 
Moines.  Iowa  50266. 

FOR  FURTHER  SOKIRMATION  COKTACT: 

C  Christopher  Sprague.  Senior  Counsel, 
at  (202)  504-2802,  or  Michael  V.  Wible, 
Sp^al  Counsel,  at  (202)  272-2026, 
Office  of  Insurance  Products,  Division  of 
Investment  Management. 

SUPPLEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  applicaticm  is 
available  fcv  a  fee  from  the  STC’s  Public 
Referaiure  Branch. 

Applicants’  Representations 

1.  FB  Life  is  a  stock  life  insurance 
company  that  was  incorporated  in  Iowa 
in  1944.  FB  Life’s  outstanding  voting 
stock  is  owned  by  Iowa  Farm  Bureau 
Federation.  Farm  Bureau  Mutual 
Insurance  Company  (an  Iowa  mutual 
property  and  casualty  Insurance 
company),  and  Rural  Mutual  Insurance 
Company  (a  Wisconsin  mutual  property 
and  casualty  company).  FB  Life  is 
engaged  pr^dpally  in  the  offering  of 
life  insurance  polides,  disability 
income  and  other  health  insurance 
polides.  and  annuity  contracts.  FB  Life 
is  admitted  to  do  business  in  Iowa, 
Miimesota,  Nebraska.  South  Dakota. 
Utah,  and  Wisconsin.  FB  Life  is  the 
depositor  and  sponsor  of  the  Accoimt, 
as  those  terms  have  been  interpreted  by 
the  Commission  with  respect  to  life 
insurance  company  separate  accounts. 

2.  On  July  26. 1993,  FB  Life 
established  the  Account  as  a  separata 
investment  account  under  Iowa  law  to 
fund  individual  flexible  premium 
deferred  variable  annuity  contracts  (the 
"Contracts”).  The  Accoimt  is  registered 
under  the  1940  Act  as  a  unit  investment 
trust,  and  has  the  following  six 
subaccounts:  The  Growth  ^mmon 
Stock  Subaccount,  Hi^  Grade  Bond 
Subaccount,  High  Yield  Bond 
Subaccount,  Money  Mariiet  Subaccount. 
Managed  Subaccount,  and  Bhte  Chip 
Subaccount  (collectively,  the 
"subaccounts”).  Under  Iowa  law,  the 
assets  of  the  Account  equal  to  the 
reserves  and  other  Ccmtract  liabilities 
are  owned  by  FB  Life,  but  are  held 


separately  frinn  all  other  assets  of  FB 
Lite  for  the  benefit  of  owners  of,  and  the 
persmis  entitled  to  payments  under,  the 
Contracts.  Consequently,  sucdi  assets  are 
not  chargeable  with  liabilitlee  arising 
out  of  any  other  business  FB  Life  may 
conduct.  The  incmne,  gains  and  losses, 
reelired  and  unrealized,  from  the  assets 
of  the  Account  will  be  credited  to  or 
charged  against  the  Account,  without 
regard  to  other  income,  gains  or  losses 
of  FB  Life.  The  Account  meets  the 
definition  of  a  "separate  account”  in 
Rule  O-l(e)  under  the  1940  Act 

3.  Each  subaccount  will  invest 
exclusively  in  shares  of  a  designated 
investment  portfolio  of  the  FBL  Variable 
Insurance  Series  Fund  (the  “Fund”).  In 
the  future.  FB  Life  may  eat^lish  other 
subaccounts,  whkdi  will  invest  in 
specified  portfolios  of  the  Fund  or  other 
similar  funds.  The  Fund  was  organized 
as  a  Massachusetts  buriness  trust  under 
a  declaration  of  trust  dated  November  3. 
1986,  and  is  registered  under  the  1940 
Act  as  an  open-end  diversified 
mfuiagement  investment  company.  The 
Fund  is  a  series  investment  company 
that  is  comprised  of  the  following  six 
portfolios:  Gro%vth  Commcm  Stock 
Portfolio,  High  Ckade  Bond  Portfolio, 
High  Yield  Btmd  Portfolio,  Managed 
Portfolio,  M(Hiey  Mariiet  Pmtfolio,  and 
Blue  Chip  Portfolio. 

4.  The  Contracts  may  be  purchased  on 
a  non-tax  qualified  ba^.  or  they  may  be 
piutdiased  and  used  in  connection  vrith 
retirement  plans,  including  retirement 
programs  described  in  secticm  401(a)  or 
section  403(b)  of  the  Internal  Revenue 
Code  of  1986,  aa  amended  (the  “Code”) 
or  as  individual  retirement  annuities 
that  qualify  for  faviMrable  federal  income 
tax  treatment  under  section  408  of  the 
Code.  The  Contracts  require  a  minimum 
initial  premium  payment  of  $1,000. 
Subsequent  premium  payments  must  be 
at  least  $50.  The  Contract  owner  can 
allocate  premium  paymoits  to  cme  or 
more  su^ccounts,  each  of  which  will 
invest  in  a  correspimding  portfc^o  of 
the  Fund.  The  Contract  owner  also  can 
allocate  premium  payments  to  the 
Declared  Interest  Option,  which  is  part 
of  FB  Life’s  general  account,  and  siudi 
payments  will  be  credited  with  Interest 
as  provided  for  in  the  Contracts. 

5.  Prior  to  the  retirement  date,  a 
Contract  owner  may  transfer  cash  values 
among  the  subaccoimts  or  frnm  a 
subaccount  to  the  Declared  Interest 
Option  an  unlimited  numb«  of  times, 
or  may  surrender  all  or  a  portion  of  the 
cash  value  at  any  time.  A  Contract 
owner  may  transfer  cash  value  from  the 
Declared  foterest  Option  !o  the  Account 
once  per  Contract  year.  Transfers  must 
be  for  amounts  of  at  least  f  190,  and 
partial  surrenders  must  be  for  amounts 
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of  at  least  $500.  FB  Life  reserves  the 
right  to  impose  a  $25  charge  for  each 
transfer  request  after  the  request  in 
each  Contract  year.  Applicants  represent 
that  this  charge  will  be  deducted  in 
reliance  on  Rule  26a->l  imder  the  1040 
Act,  and  represents  reimbursement  only 
for  administrative  costs  expected  to  be 
incurred  over  the  life  of  the  Contract.  FB 
Life  does  not  anticipate  making  any 
profit  from  this  charge. 

6.  The  Contract  provides  for  a  series 
of  annuity  payments  beginning  on  the 
retirement  date.  The  Contract  owner 
may  select  firom  five  fixed  annuity 
payment  options. 

7.  If  the  annuitant  (who  is  always  the 
Contract  owner)  dies  prior  to  the 
retirement  date,  a  death  benefit  is 
payable  to  the  benefidaiy  upon  receipt 
of  due  proof  of  death  and  proof  that  the 
annuitant  died  prior  to  the  retirement 
date.  The  death  benefit  is  equal  to  the 
greater  of  the  cash  value  on  the  date  of 
receipt  of  due  proof  of  death  or  the 
premiums  paid,  less  partial  surrenders 
(including  any  applicable  surrender 
charge). 

8.  ra  Life  will  impose  an  annual 
administrative  charge  of  $30,  which  will 
be  deducted  from  the  Contract’s  cash 
value  on  the  Contract  date  and  on  each 
Contract  anniversary  prior  to  the 
retirement  date,  to  compensate  FB  Life 
for  the  administrative  services  provided 
to  Contract  owners.  'This  charge  is 
guaranteed  not  to  increase  for  the 
duration  of  the  Contract.  Applicants 
represent  that  this  charge  will  be 
d^ucted  in  reliance  on  Rule  26a-l 
under  the  1940  Act.  FB  Life  does  not 
anticipate  making  any  profit  firom  this 
charge.  No  administrative  charge  is 
deducted  during  the  annuity  period. 

9.  In  order  to  permit  investment  of  the 
entire  initial  premimn  payment,  FB  Life 
does  not  deduct  sales  charges  at  the 
time  of  investment.  However,  a 
contingent  deferred  sales  charge  of  up  to 
6%  of  the  amount  withdrawn  is 
imposed  on  certain  partial  or  frill 
surrenders  of  cash  value  and  upon' 
election  of  certain  annuity  payment 
options  during  the  first  six  Contract 
years  to  cover  expenses  relating  to  the 
sale  of  the  Contracts,  including 
commissions  payable  to  registered 
representatives  and  other  promotional 
expenses.  The  amoimt  of  tnis  charge 
decreases  by  one  percent  each  year  that 
the  Contract  is  in  force.  The  aggregate 
contingent  deferred  sales  charges  are 
guaranteed  never  to  exceed  8.5%  of  the 
premium  payments.  FB  Life  does  not 
anticipate  that  the  contingent  deferred 
sales  charges  will  generate  sufficient 
revenues  to  pay  the  cost  of  distributing 
the  Contracts.  If  these  charges  are 
insufficient  to  cover  distribution 


expenses,  the  deficiency  will  be  met 
firom  FB  Life’s  general  account  assets, 
which  may  include  amounts  derived 
fix)m  the  charge  for  mortality  and 
expense  risks  discussed  below. 

10.  FB  Life  seeks  to  impose  a  daily 
charge  to  compensate  it  for  bearing 
certain  mortality  and  expense  risks  in 
connection  with  the  Contracts.  ’This 
charge  will  be  equal  to  an  efiective 
annual  rate  of  1.25%  of  the  value  of  the 
net  assets  in  the  Account.  Of  that 
charge,  approximately  .86%  is 
attributable  to  mortality  risks  and  .39% 
is  attributable  to  expense  risks.  FB  Life 
guarantees  that  this  charge  will  never 
exceed  1.25%.  If  the  mortality  and 
expense  risk  charge  is  insufficient  to 
cover  actual  costs  and  assumed  risks, 
the  loss  will  fell  on  FB  Life.  Conversely, 
if  the  charge  is  more  than  sufficient  to 
cover  costs,  any  excess  will  be  profit  to 
FB  Life.  FB  Life  ciurently  anticipates 
makiim  a  profit  fit)m  the  charge. 

11.  'Ine  mortality  risks  borne  by  FB 
Life  arise  frt)m  its  contractual  obligation 
to  make  annuity  payments  (determined 
in  accordance  with  the  annuity  tables 
and  other  provisions  contained  in  the 
Contract)  regardless  of  how  long  all 
annuitants  or  any  individual  annuitant 
may  live.  This  undertaking  assures  that 
neither  an  annuitant’s  own  longevity, 
nor  an  improvement  in  general  life 
expectancy,  will  adversely  afreet  the 
monthly  annuity  payments  that  the 
annuitant  will  receive  under  the 
Contract.  FB  Life  also  incurs  a  risk  in 
connection  with  the  death  benefit 
guarantee.  On  the  death  of  the  annuitant 
(who  is  always  the  owner),  FB  Life  will 
pay  the  greater  of  (a)  the  cash  value,  or 
(b)  premiiun  payments  (net  of 
withdrawals,  including  applicable 
surrender  charges).  There  is  no  extra 
charge  for  this  guarantee.  The  expense 
risk  assumed  by  FB  Life  is  the  ri^  that 
FB  Life’s  actual  administration  costs 
will  exceed  the  amoimt  recovered 
throuA  the  administrative  charge. 

12.  IB  Life  will  not  make  a  d^uction 
for  premium  taxes.  FB  Life  reserves  the 
right,  however,  to  deduct  such  taxes 
frt>m  cash  values.  No'charges  are 
currently  made  for  other  ^eral,  state, 
or  local  taxes  that  FB  Life  incurs  or  that 
may  be  attributable  to  the  Account  or 
the  Contracts.  FB  Life  reserves  the  right, 
however,  to  deduct  a  charge  in  the 
future  for  any  such  tax  or  economic 
burden  on  it  resulting  frt>m  application 
of  the  tax  laws  that  it  determines  to  be 
properly  attributable  to  the  Account  or 
the  Contracts. 

^plicants*  Legal  Analysis 

1.  Applicants  request  that  the 
Commission,  pursuant  to  section  6(c)  of 
the  1940  Act,  grant  exemptions  frt>m  the 


provisions  described  below  to  the  extent 
necessary  to  permit  the  assessment  of 
the  daily  charge  for  mortality  and 
expense  risks.  Applicants  state  that  the 
requested  exemptions  are  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Section  26(a)(2)(C)  provides  that  no 
payment  to  the  depositor  of.  or  principal 
imderwriter  for,  a  remstered  unit 
investment  trust  shall  be  allowed  the 
trustee  or  custodian  as  an  expense 
except  compensation,  not  exceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  bookkMping  and  other 
administrative  duties  normally 
performed  by  the  trustee  or  custodian. 
Section  27(c)(2)  prohibits  a  registered 
investment  company  or  a  depositor  or 
underwriter  for  such  company  from 
selling  periodic  payment  plan 
certificates  rmless  the  proceeds  of  all 
payments  on  such  certificates,  other 
than  sales  loads,  are  deposited  with  a 
trustee  or  custodian  having  the 
qualifications  prescribed  in  section 
26(a)(1),  and  are  held  by  such  trustee  or 
custodian  imder  an  agreement 
containing  substantially  the  provisions 
required  by  sections  26(a)(2)  and 
26(a)(3)  of  the  1940  Act.  Applicants 
request  an  exemptive  order  because  the 
proposed  mortality  and  expense  risk 
charge  is  not  a  bookkeepiqg  or 
administrative  charge  allowed  by 
sections  26(a)(2)  and  27(c)(2). 

3.  Applicants  submit  that  FB  Life  is 
entitled  to  reasonable  compensation  for 
its  assumption  of  mortality  and  expense 
risks.  Applicants  represent  that  the 
charge  of  up  to  1.25%  under  the 
Contracts  made  for  mortality  and 
expense  risks  is  consistent  ^th  the 
protection  of  investors  because  it  is  a 
reasonable  and  proper  insurance  charge. 
As  described  above,  in  return  for  this 
amount,  FB  Life  guarantees  certain  risks 
in  the  Contracts.  The  mortality  and 
expense  risk  charge  is  a  reasonable 
charge  to  compensate  FB  Life  for  the 
risk  tiiat  annuitants  under  the  Contracts 
will  live  longer  than  has  been 
anticipated  in  setting  the  annuity  rates 
guaranteed  in  the  Contracts,  for  the  risk 
that  the  cash  value  will  be  less  than  the 
death  benefit,  and  for  the  risk  that 
administrative  expenses  will  be  greater 
than  amounts  derived  firom  the 
administrative  charge. 

4.  FB  Life  represents  that  the  charge 
of  1.25%  for  mortalitv  and  expense  risks 
is  within  the  range  of  industry  practice 
with  respect  to  comparable  armuity 
products.  This  representation  is  based 
upon  FB  Life’s  analysis  of  publicly 
available  information  about  similar 
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indiistry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  and  guaranteed 
annuity  rates.  FB  Life  will  maintain  at 
its  administrative  offices,  avtulable  to 
the  Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of,  its  comparative  survey. 

5.  Applicants  acknowledge  that  the 
process  of  surrender  charges  may  be 
insufficient  to  cover  all  costs  relating  to 
the  distribution  of  the  Contracts. 
Applicants  also  acknowledge  that  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  viewed  by  the 
Commission  as  being  offset  by 
distribution  expenses  not  reimbursed  by 
the  sales  charge.  FB  Life  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  propoMd  distribution  financing 
arrangements  will  benefit  the  Accoimt 
and  the  Contract  owners.  The  basis  for 
such  conclusion  is  set  forth  in  a 
memorandiun  which  will  be  maintained 
by  FB  Life  at  its  administrative  offices, 
and  will  be  available  to  the 
Commission.  FB  Life  also  represents 
that  the  Account  will  only  invest  in 
management  investment  companies 
which  undertake,  in  the  event  such 
company  adopts  a  plan  under  Rule  12b- 
1  to  finance  distribution  expenses,  to 
have  a  board  of  directors  (or  trustees),  a 
majority  of  whom  are  not  interested 
persons  of  the  company,  formulate  and 
approve  any  such  plan  imder  Rule  12b- 
1. 

Applicants’  Conclusion 

Applicants  request  exemptions  from 
sections  26(a)(2)  and  27(c)(2)  to  the 
extent  necessary  to  permit  them  to 
deduct  on  a  daily  basis  a  charge  equal 
to  1.25%  annually  of  the  assets  of  the 
Account  for  thp  assumption  of  mortality 
and  expense  risks  described  herein.  For 
the  reasons  set  forth  above.  Applicants 
believe  that  the  exemptions  requested 
are  necessary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purpose 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-26008  Filed  10-21  -93;  8:45  am] 
BiLUNa  cooe  soio-oi-m 


(R»!.  No.  IC-19793;  812-8604] 

Gruntal  &  Co.,  Inc.;  Tomporary  Order 
and  Notice  of  Application 

October  18, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (the  “SEC”  or 
“Commission”). 

ACTION:  Temporary  order  and  notice  of 
application  for  permanent  order  of 
exemption  \mder  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANT:  Gruntal  &  Co.,  Incorporated. 
RELEVANT  ACT  SECTIONS:  Exemption  Gram 
section  9(a)  undpr  section  9(c). 

SUMMARY  OF  APPLICATION:  Applicant  has 
been  granted  a  temporary  conditional 
order,  and  has  requested  a  permanent 
conditional  order,  under  section  9(c) 
exempting  applicant  firom  section  9(a)  to 
the  extent  necessary  to  permit  applicant 
to  employ  an  individual  who  is  subject 
to  a  securities  related  injunction. 

FHJNQ  DATE:  The  application  was  filed 
on  October  12, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
Interested  persons  may  request  a 
hearing  on  the  application  by  writing  to 
the  SEC’s  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  SEC  by  5:30 
p.m.  on  November  12, 1993,  and  should 
be  accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  liter’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  2Q549; 
Applicant,  14  Wall  Street,  New  York, 
NY  10005. 

FOR  FURTHER  ^FORMATION  CONTACT:  John 
V.  O’Hanlon,  Staff  Attorney,  at  (202) 
272-3922,  or  Elizabeth  G.  Osterman, 
Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  *1110  complete  application 
may  be  obtained  for  a  fee  firom  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  a  securities  brokerage 
and  investment  banking  firm.  Applicant 
also  is  a  registered  investment  adviser. 
Applicant  serves  as  a  selected  dealer  for 
various  registered  open-end  investment 
companies,  and  as  an  investment 


adviser  to  individuals  and  entities  other 
than  registered  investment  companies. 
Applicant  states  that  it  could  be 
construed  to  be  a  principal  underwriter 
of  various  unit  investment  trusts. 

2.  Applicant  proposes  to  employ 
Robert  J.  DeCanio  (“DeCanio”)  as  a 
registered  representative,  subject  to 
receiving  the  requested  exemption. 
Decanio  was  employed  by  Shearson 
Lehman  Bros.  Inc.  (“Shearson”)  firom 
1969  until  April  12, 1993. 

3.  In  1976,  DeCanio  was  permanently 
enjoined  ft-om  engaging  in  certain 
manipulative  or  deceptive  practices  in 
connection  with  the  offer  or  sale  of 
securities.  DeCanio  consented  to  the 
injimction  in  a  suit  brought  by  the 
Commission  alleging  violations  of 
section  17(a)  of  the  Securities  Act  of 
1933,  and  section  10(b)  of  the  Securities 
Exchange  Act  of  1934  and  rule  lOb-5 
thereunder.  SEC  v.  Orofino,  76  Civ. 

5553  (S.D.N.Y.),  Litigation  Release  No. 
7709  (Dec.  27, 1976).  'The  Commission’s 
complaint  alleged  that  in  1975  DeCanio 
was  offered  and  received  stock  in 
Tucker  Drilling  Company  Inc.  as 
compensation  for  his  efforts  in  soliciting 
purchasers  of  Tucker’s  stock,  and  that 
DeCanio  failed  to  disclose  the 
compensation  to  the  prospective 
purchasers  of  Tucker’s  stock.  DeCanio 
also  was  suspended  firom  asscxdation 
with  any  broker,  dealer,  or  investment 
company  for  a  period  of  sixty  days 
under  a  settlement  of  an  administrative 
proceeding  instituted  by  the 
Commission  involving  the  same 
conduct. 

4.  In  1988  and  1989,  DeCanio  was 
involved  in  two  arbitration  pihceedin^ 
arising  from  customer  complaints,  and  a 
chstomers  complaint  which  did  not 
result  in  a  formal  arbitration  proceeding 
but  was  settled.  One  of  the  arbitration 
prcKeedings  was  settled  for  a  payment 
by  Shearson  of  $100,000.  Hie  other 
proceeding  resulted  in  an  award  against 
the  respondents  of  $65,000,  which  was 
paid  by  Shearson.  The  customer 
complaint  that  did  not  result  in  a  formal 
arbitration  proceeding  was  settled  for 
the  payment  by  Shearson  of  $175,000. 
Shearson  assessed  45%  of  the  $175,000 
against  DeCanio. 

5.  Applicant  notes  that  it  has 
extensive  compliance  and  registration 
procedures  to  ensure  that  prospecrtive 
employees  who  are  subject  to  a  statutory 
disqualification  under  section  9  of  the 
Act  do  not  beceme  employed  by 
applicant  imtil  the  section  9  issues  are 
appropriately  resolved. 

Applicant’s  Legal  Analysis 

1.  Section  9(a)(2)  of  the  Act,  in 
pertinent  part,  prohibits  any  person  who 
has  been  enjoined  from  engaging  in  or 
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continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
a  security  from  acting  as  an  employee, 
officer,  director,  member  of  an  advisory 
board,  investment  adviser,  or  depositor 
of  any  registered  investment  company, 
or  principal  underwriter  for  any 
registered  open-end  company,  registered 
\mit  investment  trust,  or  register^  face 
amount  certificate  company.  A  company 
with  an  employee  or  other  affiliated 
person  ineligible  to  serve  in  any  of  these 
capacities  under  section  9(a)(2)  is 
similarly  ineligible  under  section 
9(a)(3). 

2.  Section  9(c)  provides  that  the 
Commission  shall  grant  an  application 
for  an  exemption  from  the 
disqualification  provisions  of  section 
9(a).  either  imconditionally  or  on  an 
appropriate  temporary  or  other 
conditional  basis,  if  it  is  established  that 
these  provisions,  as  applied  to  the 
applicant,  are  unduly  or 
disproportionally  severe  or  that  the 
conduct  of  the  applicant  has  been  such 
as  not  to  make  it  against  the  public 
interest  or  protection  of  investors  to 
grant  such  application. 

3.  If  DeCanio  becomes  an  employee  of 
applicant,  applicant  will  be  subject  to 
the  disqualification  provisions  of 
section  9(a).  Applicant  requests  (a)  a 
temporary  exemption  under  section  9(c) 
from  the  provisions  of  section  9(a)  for  a 
period  of  90  days  following  the  date  of 
mtry  of  the  temporary  order  to  relieve 
applicant  from  any  ineligibility  imder 
section  9(a)  by  reason  of  the 
employment  by  applicant  of  DeCanio; 
and  (b)  a  permanent  order  under  section 
9(c)  granting  the  requested  relief. 

4.  Applicant  asserts  that  the 
applicatimi  of  the  prohibitions  of 
section  9(a)  to  applicant  by  reason  of  the 
employment  of  DeCanio  would  be 
unduly  and  disproportionately  severe. 
Applicant  also  asserts  that  the  conduct 
of  applicant  and  DeCanio  has  been  such 
as  to  make  it  not  against  the  public 
interest  or  the  protection  of  investors  to 
grant  the  requested  relief. 

5.  Applicant  states  that  DeCanio  will 
not  serve  in  any  capacity  related  in  any 
way  to  the  provision  of  investment 
advice  to  any  registered  investment 
company  or  to  acting  as  principal 
underwriter  to  any  registered  open-end 
investment  company  or  as  principal 
underwriter  or  depositor  to  any 
registered  unit  investment  trust.* 
DeC^io  will  not  be  a  corporate  officer 
of  applicant  or  serve  in  a  policy-making 
role  or  participate  in  the  management  or 
administrative  activities  of  applicant 


>  AppUcaat  ttetw  that  it  axpecta  that  DeCanio 
will  involved  to  lome  degm  In  the  retail  sale 
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relating  to  registered  investment 
companies. 

6.  Applicant  states  that  the  conduct 
complained  of  by  the  Commission  on 
the  part  of  DeCanio  did  not  relate  to 
investment  company  activities. 

Applicant  notes  that  the  injunction 
against  DeCanio  was  enter^  more  than 
16  years  ago.  DeCanio  has  not  been 
subject  to  similar  action,  nor  to  the 
knowledge  of  applicant  have  any 
complaints  (other  than  the  complaints 
described  above)  been  filed  against 
DeCanio  with  the  Commission,  any  self- 
regulatory  organization,  or  any  state 
securities  commission,  since  ffie  date  of 
the  injunction. 

7.  Finally,  applicant  asserts  that  the 
balance  of  fairness  requires  that  the 
requested  relief  be  granted.  If  the 
exemption  is  not  granted,  applicant  will 
not  ofier  to  employ  DeCanio  because  to 
do  so  would  subject  applicant  to  a 
section  9(a)  bar  on  investment  company 
activities.  Consequently,  DeCanio  would 
be  cut  ofi  from  his  livelihood  and  his 
customers  would  lose  the  benefit  of 
continuity  in  service. 

Applicant’s  Condition 

Applicant  agrees  that  any  order 
granted  by  the  Commission  pursuant  to 
the  application  will  be  subject  to  the 
condition  set  forth  below: 

Applicant  will  not  employ  DeCanio  in 
any  capacity  related  directly  to  the 
provision  of  investment  advisory 
services  for  registered  investment 
companies,  or  acting  as  a  principal 
underwriter  for  a  register^  open-end 
investment  company,  or  as  a  principal 
underwriter  or  depositor  for  a  registered 
unit  investment  trust. 

Temporary  Order 

The  Division  of  Investment 
Management,  pursuant  to  delegated 
authority,  has  considered  the  matter  and 
finds,  under  the  standards  of  section 
9(c),  that  applicant  has  made  the 
necessary  showing  to  justify  granting  a 
temporary  exemption.  Accordingly, 

It  is  ordered,  under  section  9(c)  of  the 
Act.  that,  subject  to  the  conditions  set 
forth  above,  applicant  is  hereby 
temporarily  exempted  from  the 
provisions  of  section  9(a)  of  the  Act 
until  the  earlier  of  January  16, 1994  or 
the  date  on  which  the  Commission  takes 
final  action  (m  the  application  for  an 
order  granting  applicant  a  permanent 
exemption  fr^  the  provisions  of 
section  9(a). 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  93-26056  Filed  10-21-03;  8:45  am] 

BMJJNQ  CODE  SOie-OI-M 


Pnveetment  Company  Act  ReL  No.  10798; 
611-6427] 

MFS  UtilltiM  Fund;  Application 

October  18, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (“Act”). 

APPUCANT:  MFS  Utilities  Fund. 

RELEVANT  ACT  SECTKNt:  Section  8(f)^ 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  October  8, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  15. 1993  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington.  I)C  20549. 
Applicant,  500  Boylston  Street,  Boston, 
Massachusetts  02116. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Sanderson,  Staff  Attorney,  at 
(202)  272-7027,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

1.  Applicant  is  a  non-di versified 
open-end  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  October  4, 1991, 
applicant  filed  a  notification  of 
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registration  pursuant  to  section  8(a)  of 
the  Act  and  a  registration  statement 
pursuant  to  the  Seciirities  Act  of  1933. 
The  registration  statement  became 
effective  on  February  6, 1902,  and 
a^licant  commenced  its  initial  public 
onering  on  or  about  the  effective  date. 

2.  On  June  25, 1003,  the  applicant  and 
MFS  Series  Trust  VI  entered  ^to  an 
agreement  for  the  purchase  of  the 
applicant  assets,  '^e  Agreement 
provided  that  applicant  would  transfer 
all  of  its  assets  and  liabilities  to  the  MFS 
Utilities  Fund  (the  “Acquiring  Fund”), 

a  portfolio  of  MFS  Series  Trust  VI,  in 
exchange  for  Class  A  shares  of  beneficial 
interest  of  the  Acquiring  Fund. 

3.  On  June  9, 1993,  applicant's  board 
of  trustees  approved  the  reorganization. 
In  accordance  with  rule  17a-8  of  the 
Act,  applicant’s  trustees  determined  that 
the  sale  of  applicant’s  assets  to  the 
Acquiring  fund  was  in  the  best  interests 
of  applicant  shareholders,  and  that  the 
interests  of  the  existing  shareholders 
would  not  be  diluted  as  a  result. 

4.  Definitive  proxy  materials  soliciting 
shareholder  approv^  of  the 
reoganization  were  filed  with  the  SEC 
on  July  6, 1993  and  were  mailed  to 
shareholders  on  or  about  J\me  25. 1993. 
The  reorganization  was  approved,  in 
accordance  with  Massachusetts  law,  by 
applicant  shareholders  at  a  meeting  held 
on  August  20. 1993. 

5.  On  September  7, 1993,  the 
reorganization  was  consummated. 
Applicant  transferred  all  its  assets  and 
liabilities  to  the  Acquiring  fund.  In 
exchange  for  $37,925,556.25  of  net 
assets  transferred  to  the  Acquiring 
Fund,  applicant  received  4,841,554.552 
Class  A  shares  at  a  net  asset  value  per 
share  of  $7.83.  The  exchanges  were 
made  at  net  asset  value  determined  as 
of  the  opening  of  business  on  September 
7, 1993.  The  shares  received  in 
exchange  for  applicant’s  assets  were 
distributed  to  applicant’s  shareholders 
pro  rate  in  accordance  with  their 
respective  interests  in  applicant. 

6.  'The  Acquiring  Fund  assumed  all 
expenses  in  connection  with  the 
reorganization.  These  expenses 
included  legal,  accoimting,  printing, 
transfer  agency,  proxy  solicitor  and 
other  expenses  totalling  approximately 
$19,424. 

7.  As  of  the  date  of  the  amended 
application,  applicant  had  no 
shareholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in,  nor  does  it 
propose  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 


For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Maigaral  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-26052  Filed  10-21-93;  8:45  am] 
BNJJNa  CODE  SOIS-tl-M 


Pnveetment  Company  Act  RaL  No.  19796; 
811-4578] 

MFS  Managed  Sactora  Fund; 
Application 

October  18, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (“Act”). 

APPLICANT:  MFS  Managed  Sectors  Fund. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNQ  DATE:  'The  application  was  filed 
on  October  8, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  15, 1993  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  500  Boylston  Street,  Boston, 
Massachusetts  02116. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representatives 

1.  Applicant  is  a  non-diversified 
open-end  management  investment 
company  organized  as  a  Massachusetts 


business  trust.  On  February  5, 1986, 
applicant  filed  a  notification  of 
r^stration  pursuant  to  section  8(a)  of 
the  Act.  On  January  31, 1986,  applicant 
filed  a  registration  statement  pursuant  to 
the  Seciirities  Act  of  1933.  The 
registration  statement  became  effective 
on  April  29, 1986,  and  applicant 
commenced  its  initial  public  offering  on 
or  about  the  effective  date. 

2.  On  April  14, 1993,  the  applicant 
and  MFS  Series  Trust  I  enter^  into  an 
agreement  for  the  purchase  of  the 
applicant’s  assets.  The  Agreement 
provided  that  applicant  would  transfer 
all  of  its  assets  and  liabilities  to  the  MFS 
Managed  Sectors  Fund  (the  “Acquiring 
Fimd”),  a  portfolio  of  Kff^S  Series  Trust 
I,  in  exchange  for  Class  A  shares  of 
beneficial  interest  of  the  Acquiring 
Fund. 

3.  On  April  14, 1993,  applicant’s 
board  of  trustees  approved  the 
reorganization.  In  accordance  with  rule 
17a-8  of  the  Act,  applicant’s  trustees 
determined  that  the  sale  of  applicant’s 
assets  to  the  Acquiring  Fimd  was  in  the 
best  interests  of  applicant’s 
shareholders,  and  Uiat  the  interests  of 
the  existing  shareholders  would  not  be 
diluted  as  a  result. 

4.  Definitive  proxy  materials  soliciting 
shareholder  approv^  of  the 
reorganization  were  filed  with  the  SEC 
on  June  16. 1993  and  were  mailed  to 
shareholders  on  or  about  that  date.  The 
reorganization  was  approved,  in 
accordance  with  Massachusetts  law,  by 
applicant’s  shareholders  at  a  meeting 
held  on  August  3, 1993. 

5.  On  September  20, 1993,  the 
reorganization  was  consummated. 
Applicant  transferred  all  its  assets  and 
liabilities  to  the  Acquiring  Fund.  In 
exchange  for  $142,822,786.80  of  net 
assets  transferred  to  the  Acquiring 
Fund,  applicant  received  9,110,083.872 
Class  A  shares  at  a  net  asset  value  per 
share  of  $15.67.  The  exchanges  were 
made  at  net  asset  value  determined  as 
of  the  close  of  business  on  September 
17, 1993.  The  shares  received  in 
exchange  for  applicant’s  assets  were 
distributed  to  applicant’s  shareholders 
pro  rata  in  accordance  with  their 
respective  interests  in  applicant. 

6.  The  applicant  and  the  Acquiring 
Fund  each  assumed  its  own  expenses  in 
connection  with  the  reorganization. 
These  expenses  included  legal, 
accoimting.  printing,  transfer  agency, 
proxy  solicitor  and  other  expenses 
totalling  approximately  $70,072,  borne 
by  applicant,  and  $83,958,  borne  by  the 
Acquiring  Fund. 

7.  As  of  the  date  of  the  amended 
application,  applicant  had  no 
shareholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
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or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in,  nor  does  it 
propose  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Mergarel  H.  McFariend, 

Deputy  Secretary. 

(FR  Doc.  93-26051  FUed  10^21-93;  8:45  am] 
eaxjNO  coot  soio-oi-m 


Pnveetment  Company  Act  ReL  No.  19795; 
811-5507] 

MFS  Ufetlma  Gold  &  Natural 
Resourcaa  Fund;  Application 

October  18, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (“Act”). 

APPLICANT:  MFS  Lifetime  Gold  &  Natural 
Resources  Fund. 

RELEVANT  ACT  SECTION:  Secticm  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  October  8, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  15, 1993  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  E)C  20549. 
Applicant,  500  Boylston  Street,  Bostmi, 
Ma^chusetts  02116. 

FOR  FURTICR  INFORMATION  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027,  or  C  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMBITARY  MFORMATION:  The 
following  is  a  summary  of  the  * 
application.  *1110  complete  application 


may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  a  non-di versified 
open-end  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  March  18, 1988, 
applicant  filed  a  notification  of 
registration  pursuant  to  section  8(a)  of 
the  Act  and  a  registration  statement 
pursuant  to  the  Securities  Act  of  1933. 
The  registration  statement  became 
effective  on  July  20, 1988,  and  applicant 
commenced  its  initial  public  offering  on 
or  about  the  effective  (kte. 

2.  On  June  3, 1993,  the  applicant  and 
MFS  Series  Trust  n  entered  into  an 
agreement  for  the  purchase  of  the 
applicant’s  assets.  The  Agreement 
provided  that  applicant  would  transfer 
all  of  its  assets  and  liabilities  to  the  MFS 
Gold  &  Natural  Resources  Fimd  (the 
“Acquiring  Fund”),  a  portfolio  of  MFS 
Series  Trust  11,  in  exchange  for  Class  B 
shares  of  beneficial  interest  of  the 
Acquiring  Fund. 

3.  On  April  14, 1993,  applicant’s 
board  of  trustees  approv^  the 
reorgani2»tion.  In  accordance  with  rule 
17a-8  of  the  Act,  applicant’s  trustees 
determined  that  the  sale  of  applicant’s 
assets  to  the  Acquiring  Fimd  was  in  the 
best  interests  of  applicant’s 
shareholders,  and  that  the  interests  of 
the  existing  shareholders  would  not  be 
diluted  as  a  result. 

4.  Definitive  proxy  materials  soliciting 
shareholder  approvd  of  the 
reorganization  were  filed  with  the  SEC 
on  June  14, 1993  and  were  mailed  to 
shareholders  on  or  about  that  date.  The 
remganization  was  approved,  in 
accordance  with  Massachusetts  law,  by 
applicant’s  shareholders  at  a  meeting 
held  cm  July  30, 1993. 

5.  On  September  7, 1993,  the 
reorganization  was  consummated. 
Applicant  transferred  all  its  assets  and 
liabilities  to  the  Acquiring  Fund.  In 
exchange  for  $20,210,779.15  of  net 
assets  transferred  to  the  Acqviiring 
Fxmd,  applicant  received  3,344,691.345 
Class  B  shares  at  a  net  asset  value  per 
share  of  $6.04.  The  exchanges  were 
made  at  net  asset  value  determined  as 
of  the  opening  of  business  on  September 
7, 1993.  The  shares  received  in 
exchange  for  applicant’s  assets  were 
distributed  to  applicant’s  shareholders 
pro  rata  in  accordance  with  their 
respective  interests  in  a{mlicant. 

6.  The  Acquiring  Fund  assumed  all 
expenses  in  connection  with  the 
reorganization.  These  expenses 
included  legal,  accounting,  printing, 
transfer  agency,  proxy  soUcitor  and 
other  ejqienses  totalled  approximately 
$17,076. 


7.  As  of  the  date  of  the  amended 
application,  applicant  had  no 
shareholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in,  nor  does  it 
propose  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  SEC,  by  fee  Division  of  Investment 
Management,  under  delegated  aufecnity. 
Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doa  93-26050  Filed  10-21-93;  8:45  am] 
BHJJNO  cooe  aoio-oi-« 


pnveetment  Company  Act  ReL  No.  19794; 
811-3704] 

MFS  Special  Fund;  Application 

October  18, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (“Act”). 

APPLICANT:  MFS  Special  Fimd. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  tb'at  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  October  8, 1993. 

HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  S^  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  fee  SEC  by  5:30  p.m.  on 
November  15, 1993  and  should  be 
accompanied  by  pnx>f  of  service  on 
applicant,  in  the  form  of  m  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SECs  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  500  Boylston  Street,  Boston, 
K^sachusetts  02116. 

FOR  FURTHER  INFORMATION  CONTACT. 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027,  or  C  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Divisicm  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
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application.  Tbe  complete  application 
may  be  obtained  for  a  fee  from  the  SECs 
Public  Reference  Brandi. 

Applkaat’a  Repreaentatioiis 

1.  Applicant  is  a  diversified  open-end 
management  investment  company 
organized  as  a  Massadiusetts  ousiness 
trust.  On  March  31, 1993,  applicant 
filed  a  notification  of  registratimi 
pursuant  to  section  8(a)  of  the  Act  and 
a  registration  statement  pursuant  to  the 
Secedes  Act  of  1933.  The  registraticm 
statement  became  effective  on  May  31, 
1983,  and  applicant  commenced  its 
initial  public  offering  on  or  about  the 
effective  date. 

2.  On  June  9, 1993,  the  applicant  and 
MFS  Series  Trust  VII  entered  into  an 
agreement  for  the  purchase  of  the 
applicant’s  assets.  The  Agreement 
provided  that  applicant  would  transfer 
all  of  its  assets  and  liabitities  to  the  MFS 
Value  Fund  (the  “Acquiring  Fund”),  a 
portfolio  of  )^S  Series  Trust  Vn,  in 
exchange  for  Class  A  shares  of  beneficial 
interest  of  the  Acquiring  Fund. 

3.  On  April  21, 1993,  applicant’s 
board  of  trustees  approved  the 
reorganization.  In  accordance  with  rule 
17a-8  of  the  Act,  applicant’s  trustees 
determined  that  the  sale  of  applicant’s 
assets  to  the  Acquiring  Frmd  was  in  the 
best  interests  of  applicant’s 
shareholders,  and  that  the  interests  of 
the  existing  riiareholders  would  not  be 
diluted  as  a  result. 

4.  Definitive  proxy  materials  soliciting 
shareholder  approvd  of  the 
reorganization  were  filed  with  the  SEC 
on  June  18, 1993  and  were  mailed  to 
shareholders  on  or  about  that  date.  The 
reorganization  was  apjwoved,  in 
accmdance  with  Massachusetts  law,  by 
applicant’s  shareholders  at  a  meeting 
held  on  August  5, 1993. 

5.  On  September  7, 1993,  the 
reorganization  was  consummated. 
Applicant  transferred  all  its  assets  and 
liabilities  to  the  Acquiring  Fund.  In 
exchange  for  $131,460,972.30  of  net 
assets  transferred  to  the  Acquiring 
Fund,  applicant  received  12,280,366.94 
Class  A  shares  at  a  net  asset  value  per 
share  of  $10.71.  The  exchange  were 
made  at  net  asset  value  determined  as 
of  the  opening  oi  business  on  September 
7, 1993.  The  shares  received  in 
exchange  for  applicant’s  assets  were 
distributed  to  applicant’s  shareholders 
pro  rata  in  accordance  with  their 
respective  interests  in  applicant. 

6.  The  Acquiring  Fund  assumed  all 
expenses  in  connectimr  with  the 
reorganization.  These  expenses 
included  legal,  accounting,  printing, 
transfer  agency,  jnoxy  sohcitw  and 

'  other  expmses  totallfog  approximately 
$17,778. 


7.  As  of  the  date  of  the  ammded 
application,  applicant  had  no 
shareholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in,  nor  does  it 
propose  to  engage  in,  any  business 
activities  other  tiian  those  necessary  for 
the  winding  up  of  its  a^irs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  noider  delegated  authority. 
Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  93-26049  Filed  10-21-93;  8:45  am] 
MUMQ  CODE  sois-ei-ai 


Pnvestment  Company  Act  ReL  No.  19797; 
811-42771 

MFS  California  Municipal  Bond  Fund; 
Application 

Octobw  18, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (“Act”). 

APPLICANT:  MFS  California  Mimidpal 
Bond  Ftmd. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FHJNQ  DATE:  The  application  was  filed 
on  October  8, 1993. 

HEARStQ  OR  NOriftCATION  OF  HEARttG:  An 
ordw  granting  the  applicaticm  will  be 
issued  unless  the  STC  orders  a  hearing. 
Interested  pmsons  may  request  a 
hearing  by  writing  to  the  S^’s 
Secreta^  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  15, 1993  and  should  be 
accompanied  by  proof  of  service  cm 
applicant,  in  the  form  of  an  affidavit  ot. 
for  Iaw3rer8,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wrish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SECs  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant.  500  Boyl^on  Street,  Boston, 
Massachusetts  02116. 

FOR  FURTHER  MFORMATION  CONTACT: 
James  E.  Andersoa,  Staff  Attorney,  at 
(202)  272-7027,  or°C  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  ot  Investment  Company 
Regulation). 
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SUPPLBVIENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SECs 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  a  non-diversified 
open-end  mana^ment  investment 
company  organbnd  as  a  Massadiusetts 
business  trust.  On  April  9, 1985, 
applicant  filed  a  notificatim  of 
registration  pursuant  to  section  8(a)  of 
the  Act  and  a  r^istration  statement 
pursuant  to  the  Securities  Act  of  1933. 
The  registration  statement  became 
effective  on  June  10, 1985,  and 
applicant  commenced  its  initial  public 
ofiering  on  or  about  the  effective  date. 

2.  On  June  3, 1993,  the  applicant  and 
MFS  Municipal  Series  Trust  entered 
into  an  agreement  for  the  purchase  of 
the  applicant’s  assets.  The  Agreement 
provided  that  applicant  would  transfer 
all  of  its  assets  and  liabilities  to  the  MFS 
California  Mimidpal  Bond  Fund  (the 
’’Acquiring  Fund”),  a  portfolio  of  MFS 
Mimidpal  Series  Trust,  in  exchange  for 
Class  A  shares  of  beneficial  interest  of 
the  Acquiring  Fund. 

3.  On  April  14. 1993,  applicant’s 
board  of  trustees  approved  the 
reorganization.  In  accordance  with  rule 
17a-8  of  the  Ad.  applicant’s  trustees 
determined  that  the  sale  of  applicant’s 
assets  to  the  Acquiring  Fund  was  in  the 
best  interests  of  applicant’s 
shareholders,  and  that  the  interests  of 
the  existing  shareholdws  would  not  be 
diluted  as  a  result 

4.  Definitive  proxy  materials  solidting 
shareholder  approvd  of  the 
reorganizatimi  were  mailed  to 
shai^olders  on  or  about  June  3, 1993, 
and  were  filed  with  the  STC  on  June  14, 
1993.  The  reorganization  was  approved, 
in  accordance  with  Massachusetts  law. 
by  applicant’s  shareholders  at  a  meeting 
held  on  July  30. 1993. 

5.  On  September  7, 1993,  the 
reorganization  was  consummated. 
Applicant  transferred  all  its  assets  and 
liabilities  to  the  Acquiring  Fund.  In 
exchange  for  $333,295,526.70  of  net 
assets  transferred  to  the  Acquiring 
Fund,  applicant  received 
55,540,032.968  Class  A  shares  at  a  net 
asset  value  per  share  of  $6.00.  The 
exchanges  were  made  at  net  asset  value 
determhied  as  of  the  caning  of 
business  on  September  7, 1993.  The 
shares  received  in  exchange  for 
applicant’s  assets  were  distributed  to 
applicant’s  shareholdws  im>  rata  in 
accordance  with  their  respective 
interests  in  applicant. 

6.  The  Acqumng  Fxmd  assumed  all 
expenses  in  cmmection  with  the 
reorganization.  These  expenses 


54630 


Federal  Register  /  Vol.  58,  No.  203  /  Friday,  October  22,  1993  /  Notices 


included  legal,  accounting,  printing, 
transfer  agency,  proxy  solicitor  and 
other  expenses  totallhig  approximately 
$20,132. 

7.  As  of  the  date  of  the  amended 
application,  applicant  had  no 
shareholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in,  nor  does  it 
propose  to  engage  in.  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  93-26048  Filed  10-21-93;  8:45  am] 
BIUJNa  coos  S01»-41-M 


[Ralaasa  No.  35-25906] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act”) 

October  IS,  1993. 

Notice  is  hereby  given  that  the 
following  hling(s)  has/have  been  made 
with  the  Commission  ptusuant  to . 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission’s  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
November  8, 1993,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addi^(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Public  Service  Company  of  New 
Hampshire  (70-8036) 

Public  Service  Company  of  New 
Hampshire  (“PSNH”),  1000  Elm  Street, 
Manchester.  New  Hampshire  03101,  an 


electric  utility  subsidiary  company  of 
Northeast  Utilities  ("Northeast"),  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  imder 
sections  6(a)  and  7  of  the  Act  and  Rule 
S0(a](5)  thereunder  to  its  declaration. 

Lq  a  series  of  transactions  not 
jurisdictional  under  the  Act  at  the  time, 
the  Business  Finance  Authority  of  the 
State  of  New  Hampshire  (formerly.  The 
Industrial  Development  Authority  of  the  • 
State  of  New  Hampshire)  issued  nve 
series  of  pollution  control  revenue 
bonds  ("Bonds”)  for  financing  PSNH’s 
share  of  the  cost  of  constructing  certain 
pollution  control,  sewage,  and  solid 
waste  disposal  facilities  at  the  Seabrook 
Nuclear  Electric  Generating  Station, 

Unit  No.  1.  The  Bonds  included  two 
series  of  taxable  pollution  control 
revenue  bonds:  (i)  The  $114,500,000 
Pollution  Control  Revenue  Bonds 
(Public  Service  Company  of  New 
Hampshire  Project — 1991  Taxable  Series 
D  Bonds)  ("Series  D  Bonds");  and  (ii) 
the  $114,500,000  Pollution  Control 
Revenue  Bonds  (Public  Service 
Company  of  New  Hampshire  Project — 

1991  Taxable  Series  E  Bonds)  ("^ries  E 
Bonds")  (collectively,  "Taxable 
Bonds”). 

In  order  to  improve  the  credit  ratings 
of,  and  to  support,  the  Taxable  Bonds, 
PSNH  obtained  two  letters  of  credit 
firom  Citibank,  N.A.  ("Citibank”),  one 
for  each  series  of  the  Taxable  Bonds. 

After  the  Taxable  Bonds  were  issued. 
Citibank’s  rating  in  the  financial 
markets  deteriorated.  In  addition,  after 
obtaining  the  Citibank  letters  of  credit, 
PSNH  was  advised  by  remarketing 
agents  that:  (i)  Many  institutional 
investors  that  otherwise  would  be 
interested  in  purchasing  the  Taxable 
Bonds  would  not  purchase  securities 
secured  by  letters  of  credit  issued  by 
Citibank;  and  (ii)  those  investors  that 
were  still  willing  to  purchase  the 
Taxable  Bonds  were  demanding  an 
interest  rate  premium  that  was  causing 
PSNH’s  effective  interest  cost  to  be 
higher  than  it  would  have  otherwise 
been. 

In  response  to  PSNH’s  concerns  with 
Citibank,  by  order  dated  September  4, 

1992  (HCAR  No.  25623),  PSNH  received 
authority  to  replace  the  Citibank  letter 
of  credit  for  the  Series  D  Bonds  with  a 
substitute  letter  of  credit  issued  by 
Barclays  Bank  PLC,  New  York  Branch 
("Barclays”). 

PSNH  now  proposes  to  obtain 
extensions  and  modifications  of  and 
replacements  for  (i)  the  Barclays  letter  of 
cr^it  and  the  associated  reimbursement 
agreement  for  the  Series  D  Bonds  (and 
any  previous  extensions  and 
m^ifications  thereof  and  replacements 
therefor)  and  (ii)  the  Citibank  letter  of 


credit  and  the  associated  reimbursement 
agreement  for  the  Series  E  Bonds  (and 
any  other  extensions  and  modifications 
thereof  and  replacements  therefor),  in 
eadi  case  from  time-to-time  during  the 
term  of  the  Taxable  Bonds,  provided 
that;  (A)  The  total  amount  available  to 
be  drawn  under  any  such  extended, 
modified  or  replaceinent  letter  of  credit 
does  not  exceed  $121,014,000;  (B)  the 
annual  letter  of  credit  commission 
applicable  to  any  such  extension, 
modification  or  replacement  does  not 
exceed  1%  per  annum  of  the  total 
amoimt  available  to  be  drawn  under  the 
extended,  modified  or  replacement 
letter  of  credit;  (C)  the  reimbursement 
agreement  applicable  to  any  such 
extension,  modification  or  replacement 
shall  provide  (or  shall  afford  PSNH  the 
option  to  elect)  that  drawings  to  pay  the 
principal  portion  of  the  pui^ase  price 
for  unremarketed,  tendered  Taxable 
Bonds  would  bear  interest  imtil  paid  at 
a  rate  not  to  exceed  the  higher  of  (1)  the 
prime  rate  plus  200  basis  points  or  (2) 
the  federal  funds  rate  plus  200  basis 
points;  (D)  such  extension,  modification 
or  replacement  is  otherwise  on  terms 
that  are  substantially  similar  in  all 
material  respects  to  those  applicable  to 
the  letter  of  credit  and  reimbursement 
agreement  (or  previous  extension  or 
modification  thereof  or  replacement 
therefor)  being  extended,  modified  or 
replaced;  and,  (E)  PSNH  shall  have 
obtained  all  necessary  State  commission 
approvals  applicable  to  such  extension, 
modification  or  replacement. 

PSNH  also  requests  authorization  to 
begin  negotiations  pursuant  to  an 
exception  from  the  requirements  of  Rule 
50,  pursuant  to  subsection  (a)(5) 
thereunder,  with  any  future  issuer  of  a 
letter  of  credit  to  document  the  terms  of 
the  extension,  modification  or 
replacement  of  the  present  letter  of 
cr^it.  It  may  do  so. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-26009  Filed  10-21-93;  8:45  am] 
BILUNQ  COO£  N10-01-ai 


lMu«r  Delisting;  Application  to 
Withdraw  From  Listing  and 
Registration;  (United  States  Filter 
Corp.,  Common  Stock,  $.01  Par  Value) 
File  No.  1-10728 

October  18, 1993. 

United  States  Filter  Corporation 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
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Exchange  Act  of  1034  ("Act”)  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
fiom  listing  and  registration  cm  the 
American  Stock  Exchange,  Inc. 
("Amex”). 

The  reasons  alleged  in  the  application 
for  %vithdrawing  tl^  security  from 
listing  and  registration  include  the 
followinc: 

Accx>raing  to  the  Company,  in 
addition  to  Ming  listed  on  the  Amex.  its 
commcm  stock  is  listed  on  the  New  York 
Stocdc  Exchange,  Inc.  ("NYSE”).  The 
Company’s  common  stcxdc  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  September  1, 1993  and 
concurrently  therewith,  such  stocJc  was 
suspended  finm  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
its  common  stocdc  fit)m  listing  on  the 
Amex,  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  in  maintaining  the  dual  listing 
of  its  common  stock  on  the  NYSE  and 
on  the  Amex  The  Company  does  not 
see  any  particular  advantage  in  the  dual 
trading  of  its  common  stoc^  and 
believes  that  dual  listing  would 
fragment  the  market  for  its  common 
stoi^. 

Any  interested  perscm  may,  on  or 
before  November  8, 1993,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW.,  Washington,  EIC  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  'The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Conunissioo,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Kats, 

Secretoiy. 

[FR  Doc  93-26010  Filed  10-21-93;  8;45  am) 
BHXSM  COM  SOia-aMS 


SMALL  BUSINESS  ADMINISTRATION 

Raporting  and  RocordkMpIng 
RequfaramanU  Undar  OMB  Raviaw 

action:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  require*!  to 
submit  proposed  reporting  and 


recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  November  22, 1993.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obt^ed  from  the 
Agency  Clearance  Officer.  Submit 
ccHnments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration,  409  3rd  Street,  SW.,  5th 
Floor,  Washington.  DC  20416. 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Afrairs, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Tide:  Debt  Collection  Activities  and 
Financial  Statement  of  Debtor 
Fonn  No:  SBA  Form  770 
Description  of  Respondents:  Recipients 
of  SBA  Loans 

Annual  Responses:  169,000 
Annual  Burden:  169,000 

Dated;  October  18, 1993. 

Qm  Verbillis, 

Chief,  Administrative  Information  Branch. 
(FR  Doc.  93-26035  Filed  10r21-93;  8:45  am] 

WUSIQ  COM  Soas-MMS 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Receipt  of  Noise  Compatibility 
Program  and  Request  for  Revleur; 
Gulfport-BUoxi  R^lonal  Airport, 
Gul^iort,  Mlealeelppl 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTXIN:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  GuI^;>ort-BiIoxi  Regional 
Airport  under  the  provisicms  of  title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
(hereinafter  referred  to  as  "the  Act”)  and 
14  CFR  part  150  by  Gulfport-Biloxi 
Regional  Airport  Authority.  This 
program  was  submitted  subsequent  to  a 


determination  by  FAA  that  associated 
noise  exposure  maps  submitted  under 
14  CFR  part  150  for  Gulfport-Biloxi 
Regional  Airport  were  in  compliance 
with  applicable  requirements  effective 
May  21, 1993.  The  proposed  noise 
compatibility  pn^ram  will  be  approved 
or  disapproved  on  or  before  April  3, 

1994. 

EFFECTIVE  DATE:  The  efiective  date  of  the 
start  of  FAA’s  review  of  the  noise 
compatibility  program  is  October  5, 

1993.  The  public  comment  period  ends 
December  4, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Walter  Bauer,  Program  Manager,  Atlanta 
Airports  District  Office,  1680  Phoenix 
Parkway,  Suite  101,  College  Park, 

Georgia  30349.  Telephone:  (404)  994- 
5306.  Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  Gulfport- 
Biloxi  Regional  Airport  which  will  be 
approved  or  disapproved  on  ot  before 
April  3, 1994.  This  notice  also 
anno\ux:es  the  availability  of  this 
program  for  public  review  and 
comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
foimd  by  FAA  to  be  in  compliance  with 
the  requirements  of  Fedwal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets  . 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncomptatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Gul^ort-Biloxi  Regional  Airport, 
efiective  on  October  5, 1993.  It  was 
requested  that  the  FAA  review  this 
material  and  that  the  noise  mitigation 
measures,  to  be  implemented  jmntly  by 
the  airport  and  surrormding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  be  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  ap{Moval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  beftm  April  3, 1994. 

The  FAA’s  detailed  evmuation  vrill  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33  The  primary 
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considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA’s  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration,  Atlanta 
Airports  District  Office,  1680  Phoenix 
Parkway,  Suite  101,  College  Park,  Georgia 
30349. 

Mr.  Bruce  Frallic,  Executive  Director, 
Gulfport-Biloxi  Regional  Airport  Authority, 
14035-L  Airport  Road,  Gul^rt, 
Mississippi  39501. 

Questions  may  be  directed  to  the 
individual  nam^  above  imder  the 
heading.  FOR  FURTHER  MFORMATION 
CONTACT. 

Issued  in  Atlanta.  Georgia,  October  5, 1993. 
Howard  M.  Robinson,  * 

Acting  Manager,  Atlanta  Airports  District 
Office. 

(FR  Doc.  93-26062  Filed  10-21-93;  8:45  am] 
BHJJNQ  CODE  4eiO-1S-M 


[Summvy  Notice  Na  PE-03^] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Purstiant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Reflations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  piupose  of  this  notice  is  to  improve 
the  public’s  awareness  of.  and 
participation  in.  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 


is  intended  to  afreet  the  legal  status  of 
any  petition  or  its  final  disposition. 

OATES:  Comments  on  petitions  received  ' 
must  identify  the  p>etition  docket 
number  involved  and  must  be  received 
on  or  before  November  11, 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

10),  Petition  Docket  No. _ ,  800 

Independence  Avenue,  SW., 

Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  .copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G, 

FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Ave,  SW., 

Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATK)N  CONTACT:  Mr. 
Frederick  M.  Haynes,  Ofrice  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence  Ave, 
SW..  Washington,  DC  20591;  telephone 
(202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  October  18, 
1993. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  27403 
Petitioner:  Mr.  Doyle  Vaughan 
Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought/ 

Disposition:  To  permit  the  petitioner  . 
to  serve  as  a  pilot  in  part  121  air 
carrier  operations  after  his  60th 
birthday. 

Docket  No.:  27423 

Petitioner:  Mr.  Lawrence  Edwin  Davis 
Sections  of  the  FAR  Affected:  14  CFR 
21.183(d)(2) 

Description  of  Relief  Sought/ 

Disposition:  To  permit  issuance  of  a 
Standard  Airworthiness  Certificate  for 
a  Falcon  Biplane,  model  F-1. 

Docket  No.:  27428 

Petitioner:  Snow  Aviation  International, . 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
21.ig(a)  and  (b)(1) 

Description  of  ^lief  Sought:  To  allow 
Snow  Aviation,  Inc.  to  apply  for  a 
Supplemental  Type  Certificate  for  a 
design  change  that  changes  the 
number  of  engines  from  three  to  two 
on  the  Boeing  model  727-200 
airplanes. 


Docket  No.:  27457 

Petitioner:  Daniel  Webster  College  and 
Miss  Robin  L.  Bray  _ 

Sections  of  the  FAR  Affected:  14  CFR 
141.35(d)(2) 

Description  of  Relief  Sought:  To  allow 
Miss  Bray  to  serve  as  the  Chief  Flight 
Instructor  at  Daniel  Webster  College 
administering  a  course  of  training 
other  than  those  that  lead  to  the 
issuance  of  a  private  pilot  certificate 
or  rating  or  an  instrument  rating,  or  a 
rating  with  instrument  privileges, 
without  the  required  minimum  of 
2000  hours  as  pilot  in  command  (PIC). 

Dispositions  of  Petitions 

Docket  No.:  26532 

Petitioner:  McCall  Air  Taxi,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  and  amend 
Exemption  No.  5381  to  continue  to 
permit  the  appropriately  trained  and 
certified  pilots  employ^  by  McCall 
Air  Taxi,  Inc.  to  convert  the  cabins  of 
its  aircraft  (minus  the  Cessna  320-B 
and  plus  a  Britten-Normand  BN-2A 
and  Cessna  210)  operated  under  FAR 
Part  135  from  passenger  to  cargo 
configurations,  and  the  converse,  by 
removing  and  replacing  seats  when 
certified  mechanics  are  not  available 
to  perform  the  maintenance. 

Grant,  Octobers,  1993,  Exemption  No. 

5381A 

Docket  No.:  27283 

Petitioner:  Northwest  Airlines.  Inc^ 

Sections  of  the  FAR  Affected:  14  CFR 
121.356 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  operate  six  DC-9-10  aircraft 
between  December  30, 1993  and  June 
30, 1994,  without  those  aircraft  being 
equipped  with  an  approved  Traffic 
Alert  and  Collision  Avoidance  System 
(TCAS). 

Denial,  Octobers,  1993,  Exemption  No. 

5763 

Docket  No.:  27329 

Petitioner:  Comair  Airlines  _ 

Sections  of  the  FAR  Affected:  14  CFR 
13S.167(a)(2),  (b).  and  (c) 

Description  of  Relief  Sou^t:  To  allow 
Comair  to  operate  in  extended 
overwater  operations  without  carrying 
certain  emergency  equipment,  su(^  as 
liferafts,  emergency  locator 
Transmitters,  pyrotec^ical  signaling 
devices,  and  survival  kits  on  its 
airplanes. 

Denial,  October  5, 1993,  Exemption  No. 

5760 

Docket  No.:  27383 
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Petitioner  Hudson  Air  Service.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought;  To  allow 
the  pilots  employed  by  Hudson  Air 
Sendee,  Inc.  to  remove  and  reinstall 
aircraft  cabin  seats  in  company 
aircraft. 

Grant,  Octobers,  1993,  Exemption  No. 

5762 

Docket  No.  27430 

Petitioner:  Midwest  Firing  Service,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
13S.143(c)(2) 

Description  of  Relief  Sotight/ 
Disposition:  To  permit  Midwest 
Flying  Service,  Inc.  to  operate  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  its  aircraft  operating 
imder  the  provisions  of  Part  135. 

Grant,  October  4, 1993,  Exemption  No. 

5757 

Docket  No.:  27441 

Petitioner  Department  of  the  Army 

Sections  of  the  FAR  Affected:  14 
45.29(b)(3) 

Etescription  of  Relief  Sought:  To  allow 
for  the  use  of  smaller  aircraft 
nationality  and  registration  markings 
in  place  of  the  12*inch  high  markings 
required  by  the  regulations. 

Grant,  October  6, 1993,  Exemption  No. 

5761 

(FR  Doc  93-26050  Filed  10-21-93;  8:45  am] 
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Aviation  Rulemaldng  Advisory 
Commlttss  Masting  on  Aircraft 
Cartification  Procaduras  iaauaa  - 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration’s 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  aircraft 
certification  procedures  issues. 

DATES:  The  meeting  will  be  held  on 
October  28, 1993,  at  9  a.m.  Arrange  tor 
oral  presentations  by  October  18, 1993. 
ADDRESSES:  The  meeting  will  be  held  at 
the  General  Aviation  Mwufactiirers 
Association,  Suite  801, 1400  K  Street, 
NW.,  Washington,  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms  Kathv  Ball,  Aircraft  Certification 
Service  (AIR-1).  800  Independence 
Avenue,  SW.,  Washington,  DC, 
telephone  (202)  267-8235. 
SUPPLEMENTARY  MFORMAT10N:  Pursuant 
to  section  101(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463;  5  U.S.C.  App.  II).  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  advisory  committee  to  be 
held  on  October  28. 1993,  at  the  General 
Aviation  Manufacturers  Association. 
Suite  801, 1400  K  Street,  NW.. 
Washington,  DC  20005.  The  agenda  for 
the  meeting  will  include: 

•  Opening  Remarks 

•  Review  of  Action  Items 

•  Working  Group  Reports 
ICPTF 

ELT 

Delegation  System 
Parts 

Production  Certification 

•  New  Business 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  October  18, 1993,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  vrritten 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Aircraft 
Certification  Procedures  or  by  bringing 
the  copies  to  him  at  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  tmder  the 
heading  “FOR  FURTHER  INFORMATION 
CONTACT.” 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistant  listening  device,  if 
requested  10  calender  days  before  the 
meeting. 

Issued  in  Washington,  DC,  on  October  6, 
1993. 

William  I.SalliTan. 

Assistant  Executive  Director,  for  Aircraft 
Certification  Procedures,  Aviation 
Rulemaking  Advisory  Committee. 

[FR  Doc  93-26058  Filed  10-21-93;  8:45  am] 
MJJNO  COOK  4S1S-1S-M 


Notice  of  Passongor  Facility  Ctiaiga 
(RFC)  Approvaia  and  Diaapprovala 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In 
September  1993,  there  were  seven 
applications  approved. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Ariation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IV  of  the 
Oi^ibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Ariation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  §  158.29. 


PFC  APPUCATIONS  APPROVED 

Public  Agency:  Greater  Rockford  Airport 
Authority.  Rockford.  Illinois. 
Application  Number.  93-02-U-OO- 
RFD. 

Application  Type:  Use  PFC  Revenue. 

PFC  Level:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$1,168,937. 

Earliest  Permissible  Charge  Effective 
Date:  October  1, 1992. 

Estimated  Charge  Expiration  Date: 
October  1, 1996. 

Qass  of  Air  Carriers  not  Required  to 
Collect  PFS’s: 

Previously  approved  in  July  24, 1992 
decision. 

Brief  Description  of  Projects  approved  to 
use  PFC  Revenue: 

Complete  extension  of  runway  6. 
Construct  parallel  taxiway  to  runway  6 
extension. 

Acquire  Parcel  P, 

Rehabiltate  runway  18/36, 
Environmental  assessment. 

Update  Part  150  study. 

Security  upgrade  to  meet  Part  107.14. 
Decision  date:  September  2, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  H.  Yates,  Chicago  Airports  District 
Office,  (312)  694-6335. 

Public  Agency:  Yiuna  County  Airport 
Authority,  Y\ima,  Arizona. 
Application  Number:  93-Ol-C-OO- 
YUM. 

Application  Type:  Impose  and  Use  PFC 
Revenue. 

PFC  Level:  $3.00. 

Total  Approved  Not  PFC  Revenue: 
$1,678,064. 

Earliest  Permissible  Charge  Effective 
Date:  December  1, 1993. 

Estimated  Charge  Expiration  Date:  June 
1.  2003. 

ClaM  of  Air  Carriers  not  Required  to 
Collect  PPC’s: 

Part  135  air  taxi/commercial  operators 
and  Pent  135  air  ambulances. 
Determination:  Approved.  Based  on 
information  sub^tted  in  the  Yuma 
County  Airport  Authority’s 
application,  the  FAA  has  determined 
that  the  proposed  class  accounts  for 
less  tl^  1  percent  of  the  total 
enplanements  at  Ymna  International 
Ai^rt. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Expand  large  aircraft  parking  apron. 
Construct  a  new  access  road, 

Latall  Precision  Approach  Path 
Indicators  on  eacn  end  of  runways  8, 
26,  and  35, 

Construct  two  heliports  (helipads). 
Erosion  protection/soil  stabilization. 
Construct  new  terminal. 

Brief  Description  of  Project 
Disapproved: 
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Land  acquisition. 

Determination:  Disapproved.  This 
project  is  ineligible  under  section 
158.3.  Acquisitim  costs  were 
incxured  prior  to  November  5, 1990 
and  therefore,  the  project  is  not  PFC 
eligible. 

Decision  Date:  Saptembw  9, 1993. 

FOR  FURTHER  MFORIUTION  CONTACT:  John 
P.  Milligan,  Western-Pacific  Region 
Airports  Division,  (310)  297-1029, 

Public  Agency:  Qty  of  New  Haven,  New 
Haven,  Connecticut. 

Application  Number  93-Ol-C-OO- 
HVN. 

Application  Type:  Impose  and  Use  PFC 
Revenue. 

PFC  Level:  $3.00. 

Total  Approved  Net  PFC  Revenue; 
$2,490,450. 

Earliest  Permissible  Charge  Efiective 
Date:  December  1, 1993. 

Estimated  Charge  Expiration  Date;  June 
1, 1999. 

Class  of  Air  Carriers  Not  Required  To 
Collect  FFC'S: 

On  demand  air  taxi/charter  operators 
filing  FAA  Form  1800-31. 
Determination:  Approved.  Based  on 
information  submitted  in  the  City  of 
New  Haven’s  application,  the  FAA 
has  determined  that  the  proposed 
class  accounts  fear  lass  than  1  percent 
of  the  total  enpianements  at  Tweed- 
New  Haven  Airport. 

Brief  Description  of  Project  Approved 
For  Collection  and  Use: 

Acquire  land. 

Decision  Date:  September  10, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  Soldan,  New  England  Region 
Airports  Division,  (617)  238-7614. 
Public  Agency:  Greater  Orlando  Airport 
Authority,  Orlando,  Florida. 
Application  Number:  93-02-C-OO- 
MCO. 

Application  Type:  Impose  and  Use  PFC 
Revenue. 

PFC  Level;  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$12,957,000. 

Earliest  Estimated  Charge  Effective  Date: 
July  1, 1997. 

Estimate  Charge  Expiration  Date; 
February  1, 1998. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCS: 

None. 

Brief  Description  of  Projects  Approved 
For  Collection  and  Um: 

New  east  airfield  land  mirchase. 

Interest  of  tbe  existing  land  acquisition 
program. 


Decision  Date:  September  24. 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

Pablo  G.  Auffant,  Orlando  Airports 
District  Office.  (407)  648-6583. 

Public  Agency:  Luzerne  and 
Lackawanna  Counties  Bi-County 
Airport  Board.  Avoca,  Pennsylvania. 
Application  Number.  93-Ol-C-OO- 
AVP. 

Application  Type:  Impose  and  Use  PFC 
Revenue. 

PFC  Level:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$2,369,566. 

Earliest  Permissible  Charge  Effective 
Date;  December  1. 1993. 

Estimated  Charge  Expiration  Date:  Jime 
1, 1997. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFCS; 

Air  taxi/commerdal  operators  filing 
FAA  Form  1800-31. 

Determination;  Approved.  Based  on 
information  submitted  in  the  Luzerne 
and  Lackawanna  Corinties  Bi-County 
Airport  Board’s  application,  the  FAA 
has  determined  that  the  proposed 
class  accounts  for  less  than  1  percent 
of  the  total  enpianements  at  Wilkes 
Barre/Scranton  Internationa)  Airport. 
Brief  Description  of  Projects  Approved 
Fen*  Collection  and  Use: 

Purchase  snow  removal  equipment. 
Purchase  aircraft  rescue  and  firefighting 
(ARFF)  vehicle. 

Brief  Description  of  Projects  Approved 
For  Collection  Only: 

Design  passenger  terminal. 

Design  passenger  terminal  apron. 

Design  ARFF  building. 

Construct  parallel  taxiway — runway  10/ 
28. 

Construct  phase  I — air  cargo. 

Construct  ARFF  building. 

Decision  Date:  September  24, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  L.W. 
Walsh,  Harrisburg  Airports  District 
Office.  (717)  975-3423. 

Public  Agency:  Flathead  Mundcpal 
Airport  Authority.  Kalispell, 

Montana. 

Application  Niunber.  93-Ol-C-OO- 
FCA. 

Application  Type:  Impose  and  Use  PFC 
Revenue. 

PFC  Level;  $3.00. 

Total  Approved  Net  PFC  Revenue: 

$1,211,000. 

Earliest  Permissible  Charge  Effective 
Date;  December  1. 1993. 

Estimated  Charge  Ejq)iration  Date: 

November  1, 1999. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFCs: 


Air  taxi  commercial  operators. 
Determination:  Approved.  Based  on 
information  sub^tted  in  the  Flathead 
Municipal  Airport  Authority’s 
application,  the  FAA  has  determined 
that  the  proposed  class  accounts  for 
less  than  1  percent  of  the  total 
enpianements  at  Glacier  Park 
International  Airport  (FCA). 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Runway  2/20  rehalrilitatiaa. 

Runway  snowplow  and  truck 
replacement. 

Brief  Description  of  Project  Approved 
in-Part  for  Collection  and  use: 

ARFF  hydrant  water  system. 
Determination:  Approved  in  part.  Tbe 
project  is  generally  airport 
improvement  pro^m  (AIP)  eligible 
in  accordance  with  paragraphs  562 
and  567  of  FAA  Order  5100.38A  and 
Mail  enhance  safety  at  FCA.  However, 
the  hydrant  and  distribution  line 
serving  the  fuel  farm  are  not  eligible 
since  they  serve  a  facility  that  is  not 
AIP  eligible:  therefore,  that  pcKtion  of 
the  project  is  not  approved. 

Decision  Date:  September  29, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
David  P.  Gabbert,  Helena  Airports 
District  Office,  (406)  448-5271. 

Public  Agency:  City  of  Chico,  Chico, 
California. 

Application  Number.  93-Ol-C-OO-QC 
Application  Type:  Impose  and  Use  PFC 
Revenue. 

PFC  Level:  $3.00. 

Total  Approv€Kl  PFC  Revenue:  $137,043. 
Earliest  Permissible  Charge  Effective 
Date:  E)ecember  1. 1993. 

Estimated  Charge  Expiration  Date:  June 
1. 1997. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC’s: 

None. 

Brief  DescripticHi  of  Project  Approved 
for  Collection  and  use: 

Terminal  building  sterile  and  baggage 
areas. 

Decision  Date;  September  29, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  R.  Rodriguez.  San  Francisco 
Airports  District  Office,  (415)  876-2805. 

Issued  in  Washington.  DC  on  October  18, 
1993. 

Lowell  Johnson, 

Manager,  Airports  Financial  Assistance 
Division. 
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Cumulative  List  of  RFC  Applications  Previously  Approved 


Stats,  Application  No.,  Airport  City 


Alabama: 

92- 01-i-00-HSV.,  Huntsville  Intt-Carl  T  Jones  Field, 

Huntsvilie  . 

93- 02-U-00-HSV.,  Huntsvilie  Inti-Cari  T  Jones  Field, 

Huntsville  . 

92-01-C-00-MSL.,  Muscle  Shoals  Regional,  Mueds 

Shoals  . . 

Arizona: 

92-01 -C-OO-FLQ.,  Flagstaff  Pulliam,  Flagstaff . 

Caiiforrte: 

92-01-G-00-ACV.,  Areata,  Areata  . 

92- 01-C-000-IYK.,  Inyokem,  Inyokem  . 

93- 01-C-00-LAX.,  Los  Angeles  Intsmatiorud,  Los  Ange¬ 
les  . 

92- 01-O-00-0AK.,  Metropolitan  Oakland  Intemationai, 

OaklarxJ . 

93- 01-I-00-ONT.,  Ontario  Intematior^,  Ontario . 

92-01-C-00-PSP.,  Palm  Springs  Regional,  Palm  Sprktgs 
92-01-C-00-SMF.,  Sacramento  Metropolitan,  S^- 

ramento . 

92- 01-C~00-SJC.,  San  Jose  Intemationai,  San  Jose  . 

93- 02-U-00-SX.,  San  Jose  Intematioruy,  San  Joee  . 

93-03-C-00-SJC.,  San  Jose  Intematiortal,  San  Jose  . 

92-01-C-00-SBP.,  San  Luis  Obispo  County-McChesney 

Field,  San  Luis  Obispo . 

92-01 -C-OO-STS.,  Sorx)ma  County,  Santa  Rosa . 

91- 01-1-00-TVL,  Lake  Tahoe,  South  Lake  Tahoe . 

Colorado: 

92- 01-C-00-COS.,  Colorado  Sprirtgs  Municipal,  Colo¬ 
rado  Springs  . 

92- 01-C-00-OVX.,  Denver  Intemationai  (New),  Denver  .. 

93- 01-C-00-EGE.,  Eagle  County  Regiorial,  Eagle . 

93-01-C-00-FNL.,  Fort  CoHins-Lovelarxl,  Fort  Collins  . 

92- 01 -C-OO-GJT.,  Walker  Field,  Grand  Jurxrtion . 

9S-01-C-00-GUC.,  Guinison  County,  Gunnison  . 

03-01-C-00-HDN.,  Yampa  Valley,  Hayden . 

93- 01 -C-OO-MTJ.,  Montrose  Cou^,  Montroee . 

93-01-C-00-PUB.,  Pueblo  Memorial,  Pueblo . 

92-01-C-00-SBS.,  Steamboat  Springs/Bob  Adams  Reid, 

Stsamboed  Sprirtgs . 

92- 01-C-00-TEX.,  Teliuride  Regional,  Telluride . 

Connecticut 

93- 02-1-00-BDL.,  Bradley  Intemationai,  Wirxisor  Locks  .. 
Florioa: 

93-01-C-00-OAB.,  Daytona  Beach  Regional,  Daytona 
Beach . 

92- 01-C-00-RSW.,  Southwest  Florida  Intemationai,  Fort 

Myers  . 

93- 02-U-00-RSW.,  Southwest  Florida  Intemationai,  Fort 

Myers  . 

92-01-C-00-EYW.,  Key  West  Intemationai,  Key  West  .... 

92-01-C-00-MTH.,  Marathon,  Marathon  . 

92-01 -C-OO-MCO.,  Oriartdo  Intenuitioruy,  Orlarxlo . 

92-01-C-00-PNS.,  Pensacola  Regional,  Peraacola  . 

92-01-1-00-SRQ.,  Sarasota-Bradenton  Intemationai, 
Sarasota . 

92- 01-1-00-TLH.,  Tallahassee  Regional,  Tallahassee  ..... 

93- Of-O-OO-T^A.,  Tampa  International,  Tampa . 

Georgia: 

91- 01-C-00-SAV.,  Savanrtah  International,  Savannah  .... 

92- 01 -i-OO-VLD.,  Valdosta  Regional,  Valdoeta . 

Idaho: 

93- 01-C-00-SUN.,  Friedman  Memorial,  Hailey . 

92-01-C-00-IDA,  Idaho  Fails  Municipal,  Idaho  Fals . 

92- 01-C-00-TWF.,  Twin  Falls-Sun  Vall^  Regional,  Twin 

Falls  . 

Illinois: 

93- 01-C-00-MDW..  Chicago  Midway,  Chicago . 

93-01-C-00-ORD.,  Chicago  O’Hare  Intemationai,  Chi¬ 
cago  . 


Date  approved 

Level 

of 

PFC 

Total  approved  rtet 
PFC  revenue 

Earliest  charge 
effective  date 

03/06/1992 

$3 

$19,002,366 

06/01/1992 

06/03/1993 

3 

19,002,366 

09/01/1993 

02/18/1992 

3 

104,100 

06/01/1992 

09/29/1992 

3 

2,463,581 

12/01/1992 

11/24/1992 

3 

188,500 

02A)1/1993 

12/10/1992 

3 

127,500 

03/01/1993 

03/26/1993 

3 

360,000,000 

07/01/1993 

06/26/1992 

3 

12,343,000 

09/01/1992 

03/26/1993 

3 

49,000,000 

07/01/1993 

06/25/1992 

3 

81,688,919 

10/01/1992 

01/26/1993 

3 

24,045,000 

04/01/1993 

06/11/1992 

3 

29,228,826 

09/01/1992 

02/22/1993 

3 

29,228,826 

05/01/1993 

06/16/1993 

3 

16,245,000 

06/01/1995 

11/24/1992 

3 

502,437 

02/01/1993 

02/19/1993 

3 

110,500 

05/01/1993 

05/01/1992 

3 

928,747 

08/01/1992 

12/22/1992 

3 

5,622,000 

03/01/1993 

04/28/1992 

3 

2,330,734,321 

07/01/1992 

06/15/1993 

3 

572,609 

09/01/1993 

07/14/1993 

3 

207,857 

10/01/1993 

01/15/1993 

3 

1,812,000 

04/01/1993 

08/27/1993 

3 

-702,133 

11/01/1993 

08/23/1993 

3 

532,881 

11/01/1993 

07/29/1993 

3 

1,461,745 

11/01/1993 

08/16/1993 

3 

1,200,745 

11/01/1993 

01/15/1993 

3 

1,887,337 

04/01/1993 

11/23/1992 

3 

200,000 

03/01/1993 

07/09/1993 

3 

12,030,000 

10/01/1993 

04/20/1993 

3 

7,967,835 

07/01/1993 

08/31/1992 

3 

252,548,262 

11/01/1992 

05/10/1993 

3 

252,548,262 

11/01/1992 

12/17/1992 

3 

945,937 

03/01/1993 

12/17/1992 

3 

153,556 

03/01/1993 

11/27/1992 

3 

167,574,527 

02/01/1993 

11/23/1992 

3 

4,715,000 

02/01/1993 

06/29/1992 

3 

38,715,000 

09/01/1992 

11/13/1992 

3 

8,617,154 

02/01/1993/ 

07/15/1993 

3 

87,102,000 

10/01/1993 

01/23/1992 

3 

39,501,502 

07/01/1992 

12/23/1992 

3 

260,526 

03/01/1993 

06/29/1993 

3 

188,000 

09/01/1993 

10/30/1992 

3 

1,500,000 

01/01/1993 

08/12/1992 

3 

270,000 

11/01/1992 

06/28/1993 

3 

79,920,958 

09/01/1993 

06/28/1993 

3 

500,418,285 

09/01/1993 

Estimated 
charge  expira¬ 
tion  date 


11/01/2008 

11/01/2008 

02/01/1995 

01/01/2015 

05/01/1994 

09/01/1995 

07/01/1998 

05/01/1994 

07/01/1998 

11/01/2032 

03/01/1996 

08/01/1995 

08/01/1995 

05/01/1997 

02/01/1995 

04/01/1995 

03/01/1997 


02/01/1996 

01/01/2026 

04/01/1998 

06/01/1996 

OB/01/1998 

03/01/1998 

04/01/1997 

02/01/2009 

08/01/2010 

04/01/2012 

11/01/1997 

09/01/1995 


11/01/1999 

06/01/2014 

06/01/2014 

12A}1/1995 

06/01/1995 

02/01/1998 

04/01/1996 

09/01/2005 

12/01/1998 

09/01/1999 

03/01/2004 

10/01/1997 

09/01/1997 

01/01/1998 

05/01/1998 

08/0^/2001 

10/01/1999 


/ 
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Cumulative  List  of  PFC  Applications  Previously  approved— Continued 

Stats,  Appiteallon  No.,  Airport,  City 

Date  approved 

Level 

o4 

PFC 

Total  wproved  net 
PFC  reveruie 

Earfiest  charge 
effective  date 

Estimated 
charge  expira¬ 
tion  date 

92-01-MX)-RFD,,  Greater  Rockford,  Rockford  . . . 

07/24/1992 

3 

1,177,348 

10/01/1992 

1(V01/1996 

92-01-M)O-SPI.,  Capital,  Sprfogfloid . . . . 

03/27/1992 

3 

562,104 

06/01/1992 

02/01/1994 

93-02-U-00-SP1..  Capital,  SprtngReld _ _ 

Irxiiana: 

92-01 -C-OO-FWA,  Fort  Wayne  lidemational.  Fort 

04/28/1993 

3 

562,104 

06/01/1992 

02/01/1994 

Wayne . . . - . — 

04/05/1993 

3 

26,563,457 

07/01/1993 

03/01/2015 

93-01 -C-OO-INO..  iTKfanapoto  intematlonai,  Indianapolis 
Iowa: 

06/28/1993 

3 

117,344,750 

08A)1/1993 

07/01/2005 

92-OI-i-OO-OBQ.,  Dubuque  Regional,  Dubuque  . . 

10/06/1992 

3 

108,500 

01/01/1993 

05/01/1994 

93-01-C-00-SUX.,  Skxix  Gateway,  Sioux  City  . . . 

Kentucky. 

03/12/1993 

3 

204,465 

06/01/1993 

06/01/1994 

93-01-C-00-LEX,  Blue  Grass,  Lexington . . . 

Louisiana; 

92-01-I-00-8TR.,  Baton  Rouge  Metropolitan,  Ryan  Field, 

08/31/1993 

3 

12.378,791 

11/01/1993 

05/01/2003 

Batcy^  Rouge . 

93-02-U-00-6TR.,  Baton  Rouge  Metropolitan.  Ryan 

09/28/1992 

3 

9,823,159 

12/01/1992 

12/01/1998 

Field,  Baton  Rouge . . . . . 

93-01-C-00-MSY.,  New  Orleans  Inlematiooal/Moisant 

04/23/1993 

3 

8,823.158 

12/01/1992 

12/01/1998 

Field,  New  Orleans . - . 

92-01-I-00-6WI.,  Baitiinore-Washington  intematlonai, 

03/19/1993 

3 

77,800,372 

06/01/1993 

04/01/2000 

BaMmors . . . . 

Massachusetts:. 

93-01 -C-OO-BOS.,  Ger)eral  Edward  L  Logan  Inter- 

07/27/1992 

3 

141,866,000 

10/01/1992 

09/01/2002 

national,  Boston . 

08/24/1993 

3 

598,800,000 

11/01/1993 

10/01/2011 

92-01-C-0O-ORH.,  Worcester  Munidpai,  Worcester  . 

Michigan: 

92-01-C-00-OTW.,  Detroit  MetropoUtarv-Wayne  County. 

07/28/1992 

3 

2,301,382 

10/01/1992 

10/01/1997 

Detroit  . 

09/21/1992 

3 

640,707,000 

12/01/1992 

06A>1/2009 

92-01 -l-OO-ESC.,  Delta  Courdy,  Escanaba . 

11/17/1992 

3 

158,325 

02/01/1993 

08/01/1996 

93-01-C-00-FNT.,  Bishop  fotemationai.  FHnt _ 

92-01-4-00-GRR..  Kerd  Courdy  fotemationai.  Grand 

06/11/1993 

3 

32,296,450 

09/01/1993 

09/01/2030 

Rapids . . . 

09A)9/1992 

3 

12,450,000 

12/01/1992 

05/01/1998 

92-Ol-C-OO-CMX.,  Houghton  Courdy  Memorial.  Hancock 

04/29/1993 

3 

162,986 

07/01/1993 

01/01/1996 

93-01-C-00-IWD.,  Gog^  County,  ironwood . 

05/11/1993 

3 

74,690 

06/01/1993 

10/01/1998 

93-01-C-00-tAN.,  Capital  City.  Lwislng  _ 

07/23/1993 

3 

7,355,483 

10A)1/1993 

.  03/01/2002 

92-01-I-00-MOT.,  Marquette  Courdy,  Marquette  . . 

92-01-C-00-PLN.,  PeHston  Regiorwl— Emmet  County, 

10/01/1992 

3 

459,700 

12/01/1992 

04A)1/1996 

PeBston . . . . . . . 

Minnesota: 

93-01 -C-OO-BRD.,  Brainerd-Crow  Wing  County  Re- 

12/22/1992 

3 

440,875 

03/01/1993 

06/01/1995 

giortal,  Brainerd  . . . . . . . - . 

92-01-C-00-MSP.,  MforteapoHs-SL  Paul  Intematiorrai, 

05/25/1993 

3 

43,000 

08/01/1993 

12/31/1995 

Mforreapolis . 

Mississippi; 

03/31/1992 

3 

66,355.682 

06/01/1992 

08/01/1994 

91- 01-C-00-GTR.,  Gokten  Trian];^e  Regional,  Columbus 

92- 01-C-qp-GPT..  Gulfport-Biioxi  Regional,  Gulfport-Bi- 

05/08/1992 

3 

1,693,211 

08A)1/1992 

09/01/2006 

92-01-C-00-PIB..  Hattiesburg-Laurei  RegkxuU,  Hatties- 

04/03/1992 

3 

384,028 

07/01/1992 

12/01/1993 

burg-Laurel . . . . . . 

04/15/1992 

3 

119,153 

07/01/1882 

01/01/1998 

93-01-C-00->iAN.,  Jackson  fotemationai,  Jackson  _ 

02/10/1993 

3 

1,918.855 

05/01/1993 

04/01/1995 

92-01-C-00-MB..  Key  Field,  Merkian . . 

Mssourt; 

08/21/1992 

3 

122,500 

11/01/1892 

06/01/1994 

93-01-C-00-SGF.,  Springfield  Regionai,  Springfield _ 

92-01-C-00-STL.,  Lamberl-SL  Louis  fotematiorial,  St 

08/30/1993 

3 

1,937,090 

11/01A983 

10/01/1996 

Louis  .  -  . . . . . . 

Mordana: 

09/30/1992 

3 

84,607,850 

12/01/1982 

03/01/1996 

93-01-C-00-BZN..  Gtiatin  Field.  Bozeman  _ _ 

05/17/1993 

3 

4,198,000 

08/01/1993 

06A)1/2005 

92-01-C-00-GTF.,  Great  Fafie  fotemationai.  Great  Falls  . 

08/28/1992 

3 

3.010,900 

11/01/1992 

07/01/2002 

93-02-U-00-GTF..  Great  Falls  fotemationai.  Great  Fails  . 

05/25/1993 

3 

3,010,900 

11/01/1992 

07/01/2002 

92-01-C-00-HLN.,  Helena  RegionN.  Helena _ 

01/15/1993 

3 

1,056,190 

04/01/1993 

12/01/1999 

92-01-C-00-MSO..  Missoula  fotemationai.  Missoula _ 

Nevada: 

06/12/1992 

3 

1,900.000 

‘09/01/1892 

08/01/1997 

91-01-C-00-LAS.  McCatran  fotemationai.  Las  Vegas  ..... 

02/24/1992 

3 

944.028,500 

06/01/1992 

02/01/2014 

93-02-C-00-LAS..  McCarran  fotemationai.  Las  Vegas  .... 
New  Hampshire: 

06/07/1993 

3 

36,500,000 

06/01/1992 

09/01/2014 

92-OI-C-OO-MiT..  MatKhester,  Manchester  . . 

New  Jersey. 

10/13/1992 

3 

5,461,000 

01/01/1993 

03/01/1997 

92-01-C-00-EWR..  Newark  IntematioruB,  Newark  . . . 

New  York: 

07/23/1992 

3 

84,600,000 

10/01/1992 

08A)1/1995 

- 
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State,  Appiicalion  No.,  Airport,  City 


Date  approved 


Level 

of 

PFC 


Total  approved  rret 
PFC  revenue 


Earileet  charge 
effective  date 


93-01 -C-00-6GM.,  Bir>ghamton  Regiorud/Edwin  A  Link 

Field,  Binghamton . . 

92-01 -l-OO-Buf.,  Greater  Buffalo  International,  Buffalo  .... 

92-01-1-00-rTH.,  TompWne  County,  Ithaca  . 

92-01-C-00-\IHW.,  Chautauxyua  County/Jamestown, 

Jamestown . . . . 

92-01-C-00-JFK.,  John  F  Kennedy  Intemationai,  New 

York . . . 

92-01-C-00-LGA.,  Laguardia,  New  York . 

92-01-I-G-00-PLB.,  Cllnlon  County,  Plattsburgh . 

92-01-C-00-HPN.,  Westchester  County,  White  Plains  .... 
North  Dakota: 

92-01-C-00-GFK.,  Grand  Forks  International,  Grand 
Forks . 

Ohio: 

92-01 -C-OO-CAK.,  AkrorvCanton  Regiorud,  Akron . 

92-01 -C-OO-CLE.,  Oeveland-Hopkins  Interrtational, 
Cleveiarxi . 

92- 01 -l-OO-CMH.,  Port  Columbus  Intematiorud,  Colum¬ 
bus  . .' . 

93- 02-1-00-CMH.,  Port  Columbus  Intematkx^,  Colum¬ 
bus  . . . 

93-01-C-00-TOL,  Toledo  Express,  Toledo  . 

Oklahoma: 

92-01-C-00-LAW.,  Lawton  Municipal,  Lawton  . 

92- 01-1-00-TUL,  Tulsa  Intemationai,  Tulsa . 

Oregon: 

93- 01-C-00-EUG.,  Mahlon  Sweet  Field,  Eugerre  . 

93-01 -C-OO-MFR.,  MedforcKJackson  County,  Medford  ... 

92- 01-C-00-PDX.,  Portlarxl  Intematkxwd,  Portland _ 

93- 01 -C-0(>-RDM.,  Roberts  Field,  Redmond . 

Pennsylvania: 

92-01-1-00-ABE.,  AXentowrvBethlehem-Easton,  Alleiv 

town  . . . 

92-01-C-00-AOD.,  Aitoorta-Biair  County,  Altoona _ 

92- 01-C-00-ERI.,  Erie  Inlomatlonal,  Erie . 

93- 01 -C-OO-JST.,  Johnstown-Cambila  County,  Johns¬ 
town  . . . . 

92- 01 -4-00-PHL,  PhHadeiphia  International,  Philadelphia 

93- 02-U-oa-PHL.,  Phladelphia  Intemationai,  Phdadel- i 

phia . 

92- 01-C-0(MJNV.,  University  PaiK  Stats  College . . 

South  Carolirra: 

93- 01-C-00-CAE.,  Columbia  Metropolitan,  Columbia  ...... 

Tennessee: 

92-01-1-00-MEM.,  Memphis  Intemationai,  Memphis . 

92- 01-C-00-6NA.,  NaahMUe  Intematiorral,  NashvWe . 

Texas: 

93- <K-C-00-AUS.,  Robert  Mueller  Murddpal,  Austin . 

92- 01-C-00-ILE.,  Killeen  Municipal,  Killeen _ 

93- 01 -4-00-LRD.,  Laredo  Intematkx^,  Laredo ................ 

93-01-C-00-LBB.,  Lubbock  intemationai,  Lubbock . 

92- 01-M)0-MAF.,  Mkfand  Intemalioned,  Midland  _ 

93- 01-C-0&-SJT.,  Mathis  Field,  S«n  Angelo _ _ 

Virginia: 

92-01 -l-OO-CHO.,  Chartottesvilie-Albemarle,  Charlottes- 
vWe . . . 

92- 02-U-00-CHO.,  ChailottesvINe-Albemarte,  Chartottes- 

v«e . 

93- 01-C-00-OCA.,  Washington  Natlor^,  Washktgton, 

DC . 

Washkroton: 

93-01-C-00-6LI.,  BeHingham  Intsmatiorud,  BeWngham  ... 

9»-01-C-00-PSC.,  Trl-CWee,  Pasco  . . 

93-01 -C-OO-CLM.,'  WIBiam  R.  Fairchiid  Interrutional, 
Port  Angeles . 

92- 01-C-00-SEA.,  SeatOe-Tacoma  International,  Seattle 

93- 01-C-00-GEG.,  Spokarre  Intemationai,  Spokw _ 

93-01-MXMU.W..  Waia  WaMa  Regional,  WaUa  Walla  ..... 
93-01-(MKMEAT.,  Pangbom  Field,  Wenatchee . 


08/18/1993 

3 

1,872,264 

11/01/1993 

05/29/1992 

3 

189,873,00 

08/01/1992 

09/28/1992 

3 

1,900,000 

01/01/1993 

03/19/1993 

3 

434,822 

06/01/1993 

07/23/1992 

3 

109,980,000 

10/01/1992 

07/23/1992 

3 

87,420,000 

10/01/1992 

04/30/1993 

3 

227,830 

07/01/1993 

11/09/1992 

3 

27,883,000 

02/01/1993 

11/16/1992 

3 

1,016,509 

02/01/1993 

06/30/1992 

3 

3,594,000 

09/01/1992 

09/01/1992 

3 

34,000,000 

11/01/1992 

07/14/1992 

3 

7,341,707 

10/01/1992 

07/19/1993 

3 

16,270,256 

02/01/1994 

06/29/1993 

3 

2,750,896 

09/01/1993 

05/08/1992 

3 

334,078 

08/01/1992 

05/11/1992 

3 

8,450,000 

08/01/1992. 

08/31/1993 

3 

3,729,699 

11/01/1993 

04/21/1993 

3 

1,066,142 

07/01/1993 

04/08/1992 

3 

17,961,850 

07/01/1992 

07/02/1993 

3 

1,191,552 

10/01/1993 

08/28/1992 

3 

3.778,111 

11/01/1992 

02/03/1993 

3 

198,000 

(»/01/1993 

07/21/1992 

3 

1,997,885 

10/01/1992 

08/31/1993 

3 

307,500 

11/01/1993 

06/29/1992 

3 

76,169,000 

09/01/1992 

05/14/1993 

3 

76,169,000 

08/01/1993 

08/28/1992 

3 

1,495,974 

11/01/1992 

08/23/1993 

3 

32.969,942 

11/01/1993 

05/28/1992 

3 

26,000,000 

08/01/1992 

10A)9/1992 

3 

143,358,000 

01/01/1993 

06/04/1993 

2 

6,189,300 

11/01/1993 

10/20/1992 

3 

243,339 

01/01/1993 

07/23/1993 

3 

11,983,000 

10/01/1993 

07/09/1993 

3 

10,699,749 

10/01/1993 

10/16/1992 

3 

35,529,521 

01/01/1993 

02/24/1993 

3 

873,716 

05/01/1993 

06/11/1992 

2 

255,559 

09/01/1992 

12/21/1992 

2 

255,559 

09/01/1992 

08/16/1993 

3 

166,739.071 

11/01/1993 

04/29/1993 

3 

366,000 

07/01/1993 

08/03/1993 

3 

1,230,731 

11/01/1993 

05/24/1993 

3 

52,000 

08/01/1993 

08/13/1992 

3 

28,847,488 

11/01/1992 

03/23/1993 

3 

15,272,000 

06/01/1993 

06/03/1993 

3 

1,187,280 

11/01/1993 

05/26/1993 

3 

280,500 

08/01/1993 

Estimated 
charge  expira¬ 
tion  date 


11/01/1997 

03A)1/2026 

01/01/1999 

06/01/1996 

08/01/1995 

08/01/1995 

01/01/1998 

06/01/2022 


02/01/1997 

08/01/1996 

11/01/1995 

03/01/1994 

09/01/1996 

09/01/1996 

01/01/1996 

08/01/1994 

11/01/1998 

11/01/1995 

07/01/1994 

03/01/2000 


04/01/1995 

02/01/1996 

06/01/1997 

02/01/1998 

07/01/1995 

07/01/1995 

07/01/1997 

09/01/2008 

12/01/1994 

02/01/2004 

06/01/1995 

11/01/1994 

09/01/2013 

02/01/2000 

01/01/2013 

11/01/1998 


11/01/1993 

11/01/1993 

11/01/2000 

07/01/1994 

11/01/1996 

08/01/1994 

01/01/1994 

12/01/1999 

11/01/2014 

10/01/1995 
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State,  AppUcatton  No.,  Airport,  City 

Date  approved 

Level 

of 

PFC 

Total  approved  net 
PFC  revenue 

Earliest  charge 
effective  date 

Estimated 
charge  expira¬ 
tion  data 

92-01-C-00-YKM.,  Yakhna  Air  Terminai,  YaMma . 

11/10/1992 

3 

416,256 

02/01/1993 

04/01/1995 

West  Virginia: 

93-01-C-00-CRW.,  Yeager,  Charleston . 

05/28/1993 

3 

3,256,126 

08/01/1993 

04/01/1998 

92-01-C-00-MQW.,  Morgantown  Muni-Waiter  L.  Bill 
Hart  Morgantown  . 

09/03/1992 

3 

55,500 

12/01/1992 

01/01/1994 

Wisconsin: 

92-*01-C-00-GRB.,  Austin  Straubel  Intematiortal,  Green 
Bay . 

12/28/1992 

3 

8,140,000 

03/01/1993 

03/01/2003 

93-01-C-00-MSN.,  Dane  County  Regional-Truax  Reid, 
Madison  . 

06/22/1993 

3 

6,746,000 

09/01/1993 

03/01/1998 

98-01 -l-OO-CWA,  Central  Wisconsin,  Mosinee . 

08/10/1993 

3 

7,725,600 

11/01/1993 

11/01/2012 

93-01-C-00-RHI.,  Rhineiarxier-Oneida  County, 

Rhirwiarxler . 

08/04/1993 

3 

167,201 

11/01/1993 

04/01/1996 

Wyoming: 

93-01-C-00-CPR.,  Natrona  County  International,  Casper 

06/14/1993 

3 

506,144 

09A)1/1993 

10/01/1996 

98-01-C-00-CYS.,  Cheyenne,  Cheyenne  . 

07/30/1993 

3 

742,261 

11/01/1993 

08/01/2000 

93-01-1-00-GCC.,  Gillette-Campbel  County,  Gillette . 

06/28/1993 

3 

331,540 

09/01/1993 

09/01/1999 

93-01-C-00-JAC.,  Jackson  Hole,  Jackson . 

05/25/1993 

3 

1,081,183 

08A)1/1993 

02/01/1996 

Guam: 

-  92-01-C-00-NGM.,  Agema  Nas,  Agarui . 

11/10/1992 

3 

5,632,000 

02/01/1993 

06/01/1994 

Puerto  Rico: 

92-01-C-00-BQN.,  Rafael  Hernandez,  Aguadilla . 

12/29/1992 

3 

1,053,000 

03/01/1993 

01/01/1999 

92-01-C-00-4»SE.,  Mercedita,  Ponce  . 

12/29/1992 

3 

866,000 

03/01/1993 

01/01/1999 

92-01-C-00-SJU.,  Luis  Murraz  Marin  International,  San 
Juan . 

12/29/1992 

3 

49,768,000 

03/01/1993 

02/01/1977 

Virgin  Islands: 

92-01-t-00-STT.,  Cyril  E.  King,  Charlotte  Amalie  . 

12/08/1992 

3 

3,871,005 

03/01/1993 

02/01/1995 

92-01 -l-OO-STX.,  Alexander  Hamilton,  Christiansted  St. 
Croix . 

12/08/1992 

3 

2,280,465 

03/01/1993 

05/01/1995 

*Tbe  estimated  charge  expiration  date  is  subject  to  char>ge  due  to  the  rate  of  collection  arid  actual  allowable  project  costs. 


[FR  Doc.  93-26065  Filed  8-21-93;  8:45  am] 
BHJJNQ  COOC  4eiO-19-M 


Notice  of  Intent  to  Rule  on  Previously 
Deferred  Projects  In  Application  to 
Impose  a  Passenger  Facility  Charge 
(PFC)  and  to  Rule  on  Application  To 
Use  the  Revenue  From  a  PFC  at 
Memphis  International  Airport, 
Memphis,  TN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
applications. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  projects 
previously  deferred  from  ruling  on  the 
application  to  impose  a  PFC  and 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Memphis 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  cmd 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  November  22, 1993. 


ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Memphis  Airports 
District  Office,  2851  Directors  Cove, 

Suite  3,  Memphis,  Tennessee  38131- 
0301. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Larry  D. 
Cox  of  the  Memphis  International 
Airports  at  the  following  address:  Mr. 
Larry  D.  Cox,  President,  Memphis* 
Shelby  County  Airport  Authority, 
Memphis  International  Airport,  P.  O. 

Box  30168,  Memphis.  Tennessee  38131- 
0168. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Memphis- 
Shelby  County  Airport  Authority  under 
§158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
O.  Bowers,  Memphis  Airports  District 
Office,  2851  Directors  Cove,  Suite  3, 
Memphis,  Tennessee.  38131-0301,  (901) 
544-3495.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  projects  previously 


deferred  fr-om  ruling  on  the  application 
to  impose  a  PFC  and  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Memphis  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  regulations  (14  CFR  part  158). 

On  May  28. 1992,  FAA  issued  a 
Record  of  Decision  on  an  application  to 
impose  a  PFC.  ruling  on  several  projects 
and  deferring  ruling  on  several  other 
projects  at  the  request  of  the  Memphis* 
Shelby  County  Airport  Authority.  On 
September  16, 1993,  the  FAA  received 
a  request  to  rule  on  the  previously 
deferred  projects  and  an  application  to 
use  PFC  revenue  from  the  Memphis* 
Shelby  County  Airport  Authority.  On 
October  12, 1993,  ffie  FAA  determined 
that  the  application  to  use  the  revenue 
from  a  PFC  submitted  by  Memphis* 
Shelby  Coimty  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 

The  FAA  will  approve  or  disapprove  the 
previously  defer^  projects  in  the 
impose  application,  and  will  approve  or 
disapprove  the  use  application,  in 
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whole  or  in  pert,  no  later  than  January 
14. 1004. 

The  following  is  a  brief  overview  of 
the  request  and  the  application. 

Level  of  the  approvM  PFC:  $3,000. 
Actual  charge  effective  date:  August 
1. 1002. 

Estimated  charge  expiration  date: 
CX:tober  1. 1000. 

Total  approved  net  PFC  revenue: 
$26,000,000. 

Proposed  net  increase  in  total  net  PFC 
revenue:  $24,026,000. 

Total  estimated  net  PFC  revenue: 
$50,026,000. 

Estimated  PFC  revenue  to  be  used  on 
projects  in  the  application  to  use  PFC 
revenue:  $42,680,000. 

Brief  description  of  proposed 
project(s): 

A.  Impose  Only  Project  (Previously 

Deferred) 

1.  Extend  Runway  18L-36R 
(Memphi8>Shelby<k>unty  Airport 
Authority  (MSCAA)  Airport  Capital 
Plan  (ACT)  projects  D.O  &  D.IO) 

B.  Impose  and  Use  Projects  (Previously 

E)eferred) 

1.  Land  Acquisition,  Roadways,  and 
Utilities  ^SCAA  ACT  projects  A.2, 
A.5,  A.6,  A.7  &  B.1-B.4) 

2.  Construct  Third  Parallel  Rimway, 
18E-36E  (MSCAA  ACT  projects 
D.2.  D.3,  &  D.3-D.6) 

C.  Use  Cinly  Projects 

1.  Taxiways  &  Other  Projects  (MSCAA 
ACT  projects  D.14-0.18) 

2.  Taxiway  “S”  (MSCIAA  ACT  project 

D.12) 

Proposed  amendment  of  class  or  classes 
of  air  carriers  for  which  the  FAA  has 
approved  exemption  from  the 
requirement  to  collect  PFCs:  From  "On* 
demand  Air  Taxi/Commercial  Operators 
that  (1)  do  not  enplane  or  deplane 
passengers  at  the  Memphis  International 


Airport’s  main  passenger  terminal 
buildings  and  (2)  enplane  less  than  500 
passengers  per  year  at  Memphis 
International  Airport"  to  "Any  carrier 
that  enplanes  less  than  500  passengers 
per  year  at  Memphis  International 
Airport”. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  rmder  “FOR  FURTHER 
INFORMATION  CONTACT.” 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Memphis* 
Shelby  Cfounty  Airport  Authority. 

Issued  in  Atlanta,  Georgia  on  October  13, 
1993. 

Troy  R.  Butler, 

PFC  Program  Manager,  Southern  Region. 

(FR  Doc  93-26061  Filed  10-21-93;  8:45  am] 
BNLiJNQ  cooe  4Sie-1»-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

October  15, 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 


1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

SPECIAL  REQUEST:  The*  Department  of  the 
Treasiuy  is  requesting  review  and 
approval  the  Internal  Revenue  Service 
information  collection  described  below 
by  10/31/93.  In  accordance  with  5  CFR 
1320.18,  a  copy  of  Form  2678  will 
accompany  this  notice  for  public 
review.  All  comments  must  be  received 
by  close  of  business  October  22, 1993. 

Internal  Revenue  Service 

OMB  Number:  1545-0748 
Form  Number:  IRS  Form  2678 
Type  of  Review:  Extension 
Title:  Employer  Appoint  of  Agent 
Description:  26  U.S.C  3504  authorizes 
an  employer  to  designate  a  fiduciary, 
agent,  etc.,  to  perform  the  same  acts 
as  required  of  employers. 
Respondents:  Farms,  Businesses  or 
other  for*profit.  Federal  agencies  or 
employees.  Non-profit  institutions. 
Small  businesses  or  organizations 
Estimated  Number  of  Respondents: 
94,020 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes 
Frequency  of  Response:  Other  (as 
necessary) 

Estimated  Total  Reporting  Burden: 
47,010  hoiirs 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
BILUNO  CODE  4S30-01-F 


*"***•  - - 
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Form  2G78 

(Rev.  October  1993) 


Department  of  the  Treasury  —  Internal  Revenue  Service 

Employer  Appointment  of  Agent 

Under  Section  3504  of  the  Internal  Revenue  Code 
(For  use  by  employers  or  payers) 


0MB  Number 
1545-0748 
Expires:  10-31-96 


Note:  Rev.  Proc.  70-6  is  available  in  Publication  1271  and  Rev.  Proc.  84-33  is  available  in 
Publication  1272. 


Instructions 


Employer  or  Payer:  Please  complete 
this  form  and  give  it  to  the  agent. 

Agent:  Please  attach  a  letter  request¬ 
ing  authority  to  do  either  all  that  is 
required  of  the  employer  for  wages 
you  pay  on  the  employer's  behalf  or 
all  that  is  required  of  the  payer  for 
requirements  of  backup  withholding. 
(See  appliceble  Revenue  Proceduret  70-6  or 
84-33.)  Forward  both  the  letter  of 
request  and  Form  2678  to  the  Director 
of  the  Internal  Revenue  Service  Center 
where  you  file  your  returns.  (See  reverse 
side  for  addresses. ) 


2.  Employer's  or  Payer's  name 


3.  Employer's  or  Payer's  address  (Number  and  ttraet,  city,  town  or  post  office,  St»t» 
ertd  ZIP  code! 


4.  Employer  identification  number 


5.  Agent's  name 


6.  Agent's  address  (Number  end  street,  city,  town  or  post  office.  State  and  ZIP  code) 


7.  Agent's  employer  identification  number 


9.  If  filing  under  Rev.  Proc. 
70r6,  does  this  apply  to 
all  employees? 

Q  Yes  □  No 


8.  Effective  for  (Check  the  box  or  boxes  that  apply) 

B  Employment  taxes  (Pev.  Proc.  70-6) 
Backup  withholding  (Rev.  Proc.  84-33) 


Under  section  3504  of  the  Internal  Revenue  Code,  Signature  of  employer  or  F>ayer 
please  authorize  this  agent  to  do  all  that  is  required 
under  (Chec)c  the  one(s)  thatappfy) 


10.  Effective  date  of  appointment  by 
employer  or  payer 


J  Chapter  21  (PICA) 

J  Chapter  22  (Railroad  Retirement) 

I  Chapter  24- 

B  Withholding  and/or 
Backup  withholding 

[  I  Chapter  25  (Gertaral  Provisions)  of  Subtitle  C 

The  agent  named  above  has  been  appointed  either 
to  pay  wages  for  employers  and/or  report  and 
deposit  backup  withholding  amounts  for  payers. 
This  appointment  is  effective  on  the  date  shown 
in  Item  10. 


Title  of  signing  official  Ondicate  whether  the  person  signing  is  an  owner, 
partner,  member  of  firm,  fiduciary,  or  a  corporate  officer.) 


It  is  understood  that  the  agent  and  the  employer 
or  payer  are  subject  to  all  provisions  of  law  and 
regulations  (inciuding penalties)  which  apply  to 
employers  or  payers. 


For  Internal  Revenue  Service  Use  Only 


Effective  date  granted 
by  IRS 


For  the  Paperwork  Reduction  Act  Notice,  please  see  the  back  of  this  form. 


Form  2678  (Rev.  10-9? 
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Paperwork  Reduction  Act  Notice 


We  ask  for  this  information  to  carry  out  the  Internal  Revenue  laws  of  the  United  States.  We  ne^  it 
to  ensure  that  taxpayers  are  combing  with  these  laws  and  to  allow  us  to  figure  and  collect  the 
right  arrK>unt  of  tax.  You  are  required  to  give  us  this  information.  The  time  needed  to  complete 
this  form  will  vary  depending  on  individual  circumstances.  The  estimated  average  time  is:  30  minutes. 
If  you  have  comments  concerning  the  accuracy  of  this  time  estimate  or  suggestions  for  making  this 
form  more  simple,  we  would  be  happy  to  hear  from  you.  You  can  write  to  both  the  Internal  Revenue 
Service,  attn:  Reports  Clearance  Officer,  PC;FP.  Washington.  DC  20224,  and  the  Office  of 
Management  and  Budget,  Paperwork  Reduction  Project  (1545-0748),  Washington,  DC  20503. 

Do  not  send  this  form  to  either  of  these  offices.  Instead,  send  it  to  the  Director  of  the  Internal 
Revenue  Service  Center  where  you  file  your  returns. 


RIe  with  the 
Internal  Revenue 
Service  Center  at: 

Holtsville,  NY  00501 


Andover,  MA  05501 


Philadelphia,  PA  19255 


Atlanta,  GA  39901 


Cincinnati,  OH  45999 


Austin,  TX  73301 


Ogden,  UT  84201 


Kansas  City,  MO  64999 


Fresno,  CA  93888 


Memphis,  TN  37501 


(FR  Doc  93-25985  Filed  10-21-93;  8:45  am] 
MLUNO  cooe  4as»-«i-c 
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Public  Infoimatlon  Collection 
Requirements  Submitted  to  OMB  for 
Review 

October  15, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission  (s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  MW,, 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number;  1545-0718 
Form  Number:  IRS  Form  941-M 
Type  of  Review:  Extension 
Title:  ^ployer’s  Monthly  Federal  Tax 
Return 

Description:  Form  941-W  is  used  by 
certain  employers  to  report  payroll 
taxes  on  a  monthly  rather  than 
quarterly  basis.  Employers  who  have 
failed  to  file  Form  941  or  who  have 
failed  to  deposit  taxes  as  required  are 
notified  by  the  District  Director  that 
they  must  file  Form  941-M  monthly. 
Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  12,000 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 11  hrs.,  43  min. 


Learning  about  the  law  or  the  form — 
12  min. 

Preparing,  copying,  assembling,  and 
sending  the  form  to  the  IRS — 14 
min. 

Frequency  of  Response:  Monthly 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  147340  hours 
Clearance  O^cer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Bjuilding,  Washington,  DC 
20503. 

LoislLHoUand, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  93-25986  Piled  10-21-93;  8:45  am) 
Biuwo  cooe  4«30-«i-e 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

October  18, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperworit  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 


Internal  Revenue  Service 

OMB  Number:  1545-0029 
Form  Number:  IRS  Forms  941, 94  lE, 
and  941-SS;  Schedule  A  (Form  941) 
and  Schedule  B  (Form  941) 

Type  of  Review:  Region 
Title:  ^ployer's  Quarterly  Federal  Tax 
Return  (941);  Quarterly  Return 
Withheld  Federal  Income  Tax  and 
Medicare  Tax  (941E};  Employer’s 
Quarterly  Federal  Tax  Return — 
American  Samoa,  Guam,  The 
Commonwealth  of  Northern  Mariana 
Islands,  and  the  Virgin  Islands  (941- 
SS);  Record  of  Federal  Backup 
Withholding  Tax  Liability  (S^edule 
A);  and  Employer’s  Record  of  Federal 
Tax  Liability  (Schedule  B) 

Description:  Form  941  is  us^  by 
employers  to  report  payments  made  to 
employees  subject  to  income  and 
social  Security/Medicare  taxes  and  the 
amounts  of  these  taxes.  Form  94  lE  is 
used  primarily  by  state  and  local 
governments  to  report  withheld 
income  and  Medicare  taxes  only. 

Form  941-SS  is  used  by  employers  in 
the  U.S.  possessions  to  report  social 
security  and  Medicare  taxes  only. 
Schedule  A  is  used  by  payers  who 
elect  to  report  backup  withholding 
separately.  Schedule  B  is  used  by 
employers  to  record  their  employment 
tax  liability. 

Respondents:  Individuals  or 
households.  State  or  local 
governments.  Businesses  or  other  for- 
profit,  Federal  agencies  or  employees. 
Non-profit  institutions.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  12,494,773 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


941 

941E 

941-SS 

Sched.  A 

Sched.  B 

Reconfteeping . . . . . 

Laaming  about  tha  law  or  Iba  form  .  . 

10  hr.  3  min.  ..... 
22  min . . . 

9  hr.  5  min.  _ 

2fl  min . 

7  hr.  54  min . 

2  hr.  40  min . 

2  hr.  40  min. 

Preparir^,  copykig,  assembling,  and  sencAng 
the  fonri  to  the  IRS. 

1  hr.  45  min.  ...„ 

1  hr.  45  min.  ..... 

8  min.. 

' 

Frequency  of  Response:  Quarterly 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  307,385,880 
hours 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitutimi 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3001,  New  Executive 


Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  93-26032  Filed  10-21-93;  8:45  am) 
WUMQ  COOf  4SM-01-a 


Public  Information  CoNaction 
Requirementa  Submitted  to  OMB  for 

Review 

October  18, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the  - 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shovdd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Peimsylvania  Avenue,  NW., 
Washington,  DC  20220. 
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Internal  Revenue  Service 

OMB  Number:  1545-0049 
Form  Number:  IRS  Form  990-BL, 
Schedule  A  (Form  990-BL),  Form 
6069 

Type  of  Review:  Extension 
Title:  ^formation  and  Initial  Excise  Tax 
Return  for  Black  Lung  Benefit  Trusts 
and  Certain  Persons  (990-BL): 
Computation  of  Initial  Excise  Taxes 
on  Black  Lung  Benefit  Trusts  and 
Certain  Related  Persons  Schedule  A 


(Form  990-BL);  Return  of  Excise  Tax 
on  Excess  Contributions  to  Black 
Limg  Benefit  Trust  Under  Section 
4953  and  Computation  of  Section  192 
Deduction  (6069) 

Description:  IRS  uses  Form  990-BL  to 
monitor  activities  of  black  lung 
benefit  trusts,  and  to  collect  excise 
taxes  on  these  trusts  and  certain 
related  persons  if  they  engage  in 
prescril^d  activities.  The  tax  is 
figured  on  Schedule  A  and  attached  to 
the  990-BL  Form  6069  is  used  by 


coal  mine  operators  to  figure  the 
maximvim  deduction  to  a  black  limg 
trust.  If  excess  contributions  are 
made.  IRS  uses  the  form  to  figure  and 
collect  the  tax  on  excess 
contributions. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit,  Non-profit  institutions 
Estimated  Number  of  Respondents/ 
Recordkeepers:  27 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form  990-BL 

Schedule  A 

Form  6069 

Racordkaaping  . . . , 

16  hours,  44  mirKites . 
6  hours,  16  minutes  ... 
6  hours,  48  minutes  ... 

6  hours,  56  minutes  ... 

1R  miniilAa  . 

6  hours,  49  minutes. 

2  hours,  25  minutes. 

3  hows,  56  minutes. 

Laamkig  abotS  tha  law  or  tha  form  . . . . 

Preparir^,  copying,  assembling,  and  sending  the  form  to  the  IRS  _ _ 

25  minutes . . 

Frequency  of  Response:  Monthly 
Estimated  Total  Reporting 
Recordkeeping  Burden:  700  hours 
Cleance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  ^rvice. 
Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
OMB  Reviewer:  Milo  Simderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lok  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  93-26033  Filed  10-21-93;  8:45  am] 
wuMO  cooe  4no-ei-a 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Commlttss  on  Woman 
Veterans;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  \mder  Public  Law  92-463 
that  a  meeting  of  the  Advisory 
Committee  on  Women  Veterans  will  be 
held  November  9-10, 1993,  in  room 
946,  Tech  World,  801 1  Street.  NW., 
Washington.  DC.  The  purpose  of  the 
Advisory  Committee  on  Women 
Veterans  is  to  advise  the  Secretary 
regarding  the  needs  of  women  veterans 
with  respect  to  health  care, 
rehabilitation,  compensation,  outreach 
and  other  programs  administered  by  the 
Department  of  Veterans  Affairs,  and  the 
activities  of  the  Department  of  Veterans 
Affairs  designed  to  meet  such  needs. 
The  Committee  will  make 
recommendations  to  the  Secretary 
regarding  such  activities. 

The  session  will  convene  on 
November  9  a.m.-4:30  p.m.;  November 
10  from  9  a.m.-4:30  p.m.,  room  946, 
Tech  World,  801 1  Street,  NW., 
Washington.  DC  All  sessions  will  be 


open  to  the  public  up  to  the  seating 
capacity  of  the  room.  Because  this 
capacity  is  limited,  it  will  be  necessary 
for  those  wishing  to  attend  to  contact 
Mrs.  Barbara  Brandau,  Committee 
Coordinator,  Department  of  Veterans 
Affairs  (phone  202/535-7571)  prior  to 
October  22, 1903. 

Dated:  October  12, 1993. 

Heyward  Bannister, 

Committee  Management  Officer. 

[FR  Doc.  93-25977  Filed  10-21-93;  8:45  am] 
eaiJNO  cooe  asao-oi-ai 


Privacy  Act  of  1974; 

Amendment  of  System  Notice 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VA)  is 
considering  adding  a  new  routine  use  to 
the  system  of  reco^s  entitled 
Compensation,  Pension,  Education  and 
Rehabilitation  Records — ^VA  (58  VA  21/ 
22)  as  set  forth  in  Federal  Register 
publication.  "Privacy  Act  Issuances," 
1991  Compilation,  Volume  II,  pages 
967-971  as  amended  at  57  FR  12374  (4- 
9-92),  and  57  FR  44007  (9-23-92). 

If  a  court  that  is  located  in  a  state 
other  than  where  the  veteran’s  claims 
folder  is  located  issues  a  garnishment 
order,  the  court  must  be  able  to  obtain 
the  veteran’s  claims  file  number  and  the 
regional  office  location  of  the  claims 
folder  in  order  to  request  that  office  to 

^  T^s  routine  use  would  add 
provisions  to  allow  the  release  of  a 
defendant  veteran’s  claims  file  number 
and  the  folder  location  to  a  court  of 
proper  jurisdiction  which  has  issued  a 
garnishment  order  for  that  veteran 
imder  42  U.S.C  659  through  662. 


VA  has  determined  that  release  of 
information  under  the  circumstances 
described  above  is  a  necessary  and 
proper  use  of  information  in  this  system 
of  records  and  that  a  specific  routine  use 
for  transfer  of  this  information  is 
appropriate. 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
amended  routine  use  statements  to  the 
Secretary  of  Veterans  Affairs  (271A), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington, 
20420.  All  relevant  material  received 
before  November  22, 1993,  will  be 
considered.  All  written  comments 
received  will  be  available  for  public 
inspection  at  the  above  addreM  only 
between  the  hours  of  8  a.m.  and  4:30 
.m.,  Monday  through  Friday  (except 
olidays)  imtil  December  1, 1993. 

If  no  public  comment  is  received 
during  the  30  day  review  period 
allowed  for  public  comment  or  unless 
otherwise  published  in  the  Federal 
Register  by  the  Department  of  Veterans 
Affairs,  the  amendments  to  58  VA  21/ 

22  included  herein  are  effective 
November  22, 1993,  or  40  days  after  the 
notice  was  approved,  whichever  is 
latest. 

Approved:  October  13, 1993. 

JeeM  Brown, 

Secretary  of  Vetertuis  Affairs. 

Notice  of  Amendment  to  System  of 
Records 

The  system  of  records  identified  as  58 
VA  21/22,  "Compensation,  Pension, 
Education  and  Rehabilitation  records — 
VA"  as  set  forth  in  Fedwal  Register 
publication,  "Privacy  Act  Issuances,” 
1989  Compilation.  Voliune  II,  pages 
918-922,  is  amended  by  adding  ffie 
following: 
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58  VA  21/22 
svercMNAME: 

Compensation,  Prasion,  Education 
and  Renabilitation  Record^ — \A. 

•  •  •  •  • 

ROvnNi  USES  or  eecoeoa  HAMrAMEO  M  TNE 
SYSTEM,  atcujoeie  CATEeomES  or  usEAS  am 
THEM  ruerosES  or  such  uses: 

•  •  •  •  * 

57.  A  veteran's  claims  file  number 
and  folder  location  may  be  disclosed  to 
a  court  of  proper  furisdiction  which  has 
issued  a  garnishment  order  for  that 
veteran  under  42  UJS.C.  659  through 
662. 

•  •  •  *  • 

(FR  Doc  93-25979  Filed  10-21-93;  8:45  am] 
HLUNQ  CODE  tSaO-OI 


Performance  Review  Board  Members 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of  5 
U.S.C  4314(cX4)  agoQcies  are  required 
to  publish  a  notice  in  the  Federal 
Register  of  the  appointment  of 
Performance  Review  Board  (PRB) 
members.  This  notice  revises  the  list  of 
members  of  the  Department  of  Veterans 
Affairs  (VA)  Performance  Review 
Boards  which  was  published  in  the 
Federal  Register  on  November  19, 1992, 
(57  FR  54638). 

EFFECTIVE  DATE:  October  13, 1993. 

FOR  FURTWR  MFORMATION  CONTACT: 
Carol  A.  Kummer,  Office  of  Human 
Resources  Management  (053), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  535-8723. 


VA  Performance  Review  Board  (PRB) 

Ronald  E.  Cowles.  Acting  Assistant 
Secretary  for  Human  R^urces  and 
Administration  (Chairperson) 

Shirley  Carozza,  Deputy  Assistant 
Secretary  for  Budget 
Norman  B.  (Gabby)  Ylartnett,  Chief  of 
Staff.  Office  of  t^  Secretary 
C  Wayne  Hawkins,  Deputy  Under 
Secretary  for  Health  for 
Administration  and  Operaticms 
Gerald  K.  Hinch,  Deputy  Assistant 
Secretary  for  ^ual  Opportunity 
Msrv  Lou  keener,  Genem  Counsel 
William  T.  Merriman,  Deputy  Inspector 
General 

Roger  R.  Rapp,  Director  of  Field 
Operations,  National  Cemetery 
System 

John  Vogel.  Acting  Deputy  Chief 
Benefits  Director 

Veterans  Benefits  Administration  PRB 

Harold  F.  Gracey,  Jr.,  Chief  of  Staff 
(Chairperson) 

Raymond  R  Avent,  Director,  Eastern 
Area 

David  A.  Brigham,  Director,  Veterans 
Assistance  Service 
J.  Gary  Hickman,  Director, 
Compensation  and  Pension  Service 
Rhoda  K.  Mancher,  Director,  Office  of 
Information  Technology 
Richard  Pell,  Jr.,  Deputy  Chief  of  Staff 
David  M.  Walls,  Director,  Western  Area 

Veterans  Health  Administration  PRB 

John  T.  Farrar,  M.D.,  Deputy  Under 
Secretary  for  Health  (Chairperson) 

C  Wayne  Hawkins,  Deputy  Under 
Secretary  for  Health  for 
Adminirfratimi  and  Operations  (Co* 
Chairperson) 

Bernice  r.  Dorse,  R.D.,  Director,  Dietetic 
Service 

Clark  R.  Doughty,  Regional  Director, 
Westwn  Region 


Barbara  L  Gallagher,  Regional  Director. 
Eastern  Region 

Sanford  M.  Garfunkel,  Associate  Chief 
Medical  Directs  (CMD)  fw 
Operations 

Norman  B.  (Gabby)  Hartnett.  Chief  of 
Staff,  Office  of  the  Secretary 
David  H.  Law,  MJ}.,  Acting  Associate 
Deputy  CMD  for  Clinical  Programs 
Charles  A.  Milbrandt,  Acting  Associate 
CMD  for  Resource  Management 
Richard  P.  Miller,  Regional  IXrector, 
Southern  Region 

Alline  L.  Norman,  Associate  CMD  for 
Administration 

Elizabeth  M.  Short.  M.D.,  Associate 
CMD  for  Academic  Affairs 
Dennis  R  Smith.  Executive  Assistant  to 
the  Under  Secretary  for  Health 
Nancy  M.  Valentine,  Ph.D.,  RJ^I.. 

Assistant  CMD  for  Nursing  Programs 
Charles  V,  Yarbrough.  Associate  CMD 
for  Construction  Management 
Thomas  T.  Yoshikawa,  M.D.,  Assistant 
CMD  for  Geriatrics  and  Extended  Care 
Albert  Zamberlan,  Regional  Director. 
Central  Region 

Office  of  Inspectm  Gwieral  PRB 

Mihon  M.  MacDonald,  Deputy  Assistant 
Inspector  General  for  Audit, 
Department  of  State  (Chairperson) 
David  A.  Brinkman.  Assistant  Inspector 
General  for  Analysis  and  Follow-up. 
Department  of  Defense 
Sebastian  R.  Lorigo,  Deputy  Inspector 
General  for  Investigaticms, 
Department  of  Housing  and  Urban 
Development 
Dated;  October  13, 1993. 

Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

(FR  Doc.  93-25976  Filed  10-21-93;  8:45  am] 
■ajJNQ  CODE  ssao-oi-M 
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Sunshine  Act  Meetings 

Padaral  Ragiatar 

VoL  58.  Na  203 

Friday.  October  22,  1993 

This  MCtlon  of  «M  FBJERAL  REQiSTER 
containa  nodoM  of  meatingt  puMWMd  uiidor 
ttw  ‘XBovomment  in  tM  Sunahino  AcT  (Pub. 
L  94400)  5  U.S.C.  S5ab(a)(3). 


AfmCAN  DEVELOPMENT  FOUNDATION 
Board  of  Directors  Meeting 
TME:  11:00  a.m.-lK)0  p.m. 

PLACE:  ADP  Headquarters. 

DATE:  Wednesday,  October  27, 1990. 
STATUS:  Open. 

Agend* 

11:00 

President's  Report 
12:00 

Audit  Conuaittee  Repert 
12:30 

Executive  Session 

If  you  have  any  (meetH»»OT 
comments,  please  direet  them  to  Ma. 
Janis  McCollim,  Executive  Assistant  to 
the  President,  who  can  be  reached  at 
(202)  673-3916. 

Gregory  Robeson  Smith, 

President. 

(FR  Doc  93-26176  Filed  10-20-93;  2:32  pm] 
BILLJNa  CODE  SltS-Ot-M 

COMMOOmr  futures  tradinq  cowussion 
TME  AND  DATE:  11:00  a.m.,  Friday, 
November  5, 1993. 

PLACE:  2033  K  St.,  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters.  , 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  254-6314. 

Jesn  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc  93-26126  Filed  10-20-93;  10:23 
am] 

sauNO  cooe  ssst-oi-n 

coMMODnnr  futures  tradinq  commission 
TME  AND  DATE:  11:00  a.m.,  Friday, 
November  12, 1993. 

PLACE:  2033  K  St,  NW.,  Washington, 
DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 


MArmSTO  SI  CONSDERSD:  Surveillance 
Matters 

CONTACT  PMISON  POM  MORI  MP0RMAT10N: 

Jean  A.  Webb,  254-6314 
Jean  A.  Webb, 

Secretary  of  the  Comrtussion. 

(FR  Doc  93-26127  Piled  10-20-93;  10:23 
•m] 

BILUNQ  COM  e»1-0MI 

COMMOOfTY  FUTURES  TRADINQ  COMMISSION 
TME  AND  DATT.  11:00  a.m.,  Friday, 
November  19. 1993. 

PLACE:  2033  K  St,  NW.,  Washington, 

DC^  8th  FIom  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSiDEiMO:  Surveillanco 
Matters. 

C0NTA6T  PERSON  POM  MORE  WF0RMAT10N: 
Jean  A.  Webb,  254-6^14. 

Jean  A.  Webb; 

Secretary  of  the  Commission. 

[FR  Doc  26128  Filed  10-20-93;  10:23  am] 
ammo  com  ost-et-M 

COMMOOfTY  FUTURES  TRADINO  COMMISSION 
TME  AND  Date:  11:00  a.m.,  Friday, 
November  26, 1993. 

PLACE:  2033  K  St,  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc  93-26129  Filed  10-20-93;  10:23 
am] 

BlUiNO  COM  asi-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TME  AND  DATE:  10:00  a.m.,  Wednesday, 
October  27, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIOEREO: 


1.  Peraonnel  actUmatappaintmenta, 
pranotiont,  aaMgnmanM,  laaaignnMnti,  and 
salary  aetiana)  involving  individual  Fed^ 
Raaarva  System  anqdayaac 

2.  Any  itamacBRiad  fananidftoma 
previously  announoed  maating. 

CONTACT  PERSON  FOR  MORE  MPORMATION: 
Mr.  Joseph  R.  Coyne,  Aaaiatant  to  the. 
Boa^;  (202)  452-3204.  You  may  call 
(202)  452-3207,  haghiiringat 
approximately  5  p.m.  two  buainaga  days 
before  this  meeting,  fora  recorded 
annovmcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meetii^ 

Dated:  October  19. 1993. 

Jenniftr  ).  Johnson, 

Associate  Secretary  (rf  the  Board. 

(FR  Doc.  93-26134  Filed  10-20-93;  16;3T 
am] 

Mxmo  COM  sata-ot-p 

UNIFORMED  SERVICES  UNWERSITY  OP  THE 
HEALTH  SCIENCES 

Meeting  Notice 

TIME  AND  DATE:  9:00  a.m.,  November  1, 
1993. 

PLACE:  Uniformed  Services  University 
of  the  Health  Sciences,  Room  D3001, 
4301  Jones  Bridge  Road,  Bethesda, 
Maryland  20814-4799. 

STATUS:  Open — ^under  "Government  in 
the  Sunshine  Act”  (5  U.S.C.  552b(e)(3)). 

MATTERS  TO  BE  CONSIDERED: 

9:00  a.m. 

Meeting — Board  of  Regents 
(1)  Approval  of  Minutes — 9  August  1993; 
(2)  Awai^;  (3)  Graduate  Degrees;  (4)  Faculty 
Matters;  (5)  Departmental  Reportr,  (6) 
Financial  Report;  (7)  Report — President, 
USUHS;  (8)  Comments--Oiairman,  Board  of 
Regents. 

New  Business 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
George  A.  Drumbor,  Executive  Secretary 
of  the  Board  of  Regents.  301/295-3886. 

Dated:  October  20, 1993. 

Patricia  L.  Toppings, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

[FR  Doc.  93-26199  Filed  10-20-93;  2:33  pm) 
BCUNQ  COM  SOOO-OS-H 


Friday 

October  22,  1993 


Part  It 

Environmental 
Protection  Agency 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51, 52. 60. 61  and  64 

PL-64-2-6807:  FRL-4787-6] 

RIN  2060-nAD18 

Enhanced  Monitoring  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  notice  of 
opportunity  for  public  hearing. 

SUMMARY:  Pursuant  to  the  Clean  Air  Act 
(the  Act)  the  EPA  is  proposing  a  new 
Enhanced  Monitoring  Program, 
including  both  new  regulations  and 
certain  amendments  to  several  existing 
air  pollution  program  regulations.  The 
program  would  require  owners  or 
operators  of  both  major  stationary 
sources  of  non-hazardous  air  pollutants 
and  of  sources  subject  to  existing 
national  emission  standards  for 
hazardous  air  pollutants,  to  perform 
enhanced  monitoring  at  significant 
emissions  units  of  air  pollution.  The 
proposed  rule  would  require  that 
enhanced  monitoring  data  be  used  to 
determine  the  compliance  status  of 
affected  emissions  units  with  certain 
applicable  emission  limitations  or 
standards. 

The  proposed  rule  would  establish 
the  criteria  and  procedures  that  owners 
or  operators  must  satisfy  in  evaluating, 
selecting  and  demonstrating  enhanced 
monitoring,  and  would  include 
appendices  containing  enhanced 
monitoring  performance  and  quality 
assurance  requirements.  Proposed 
reporting  and  recordkeeping 
requirements  would  identify  the  basis, 
content,  frequency  and  other 
requirements  for  enhanced  monitoring 
reports.  The  reporting  requirements 
would  also  specify  that  enhanced 
monitoring  data  be  used  by  an  owner  or 
operator  to  certify  compliance  pursuant 
to  40  CFR  part  70  for  those  applicable 
requirements  subject  to  enhanced 
monitoring.  Finally,  the  proposed 
amendments  to  existing  regulations 
would  clarify  that  the  enhanced 
monitoring  program  could  be 
implemented  through  preconstruction 
permits  issued  under  the  Act  and  that 
enhanced  monitoring  and  certain  other 
information  collected  could  be  used  to 
determine  compliance  with  applicable 
emission  limitations  or  standards. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  by  December  20, 1993. 
The  EPA  will  hold  a  public  hearing  in 
Washington,  DC  on  the  proposed 
regulations  on  November  19, 1993. 
Requests  to  present  oral  testimony  must 


be  received  on  or  before  November  5, 

1993.  If  possible,  comments  should  be 
sent  in  both  computerized  form  and 
hardcopy.  Comments  generated  using 
word  processing  software  should  be  sent 
on  a  clearly  labeled,  3.5  inch  IBM- 
compatible  diskette.  Comments 
formatted  in  WordPerfect  5.0  or  5.1  may 
be  submitted  as  is;  comments  prepared 
by  other  word  processing  software, 
should  be  submitted  in  an 
“unformatted”  mode.  All  comments 
submitted  in  hardcopy  should  be 
submitted  in  duplicate.  Comments 
should  refer  to  page  numbers  and 
columns  whenever  possible. 

Docket:  Supporting  information  used 
in  developing  the  proposed  regulations 
is  contained  in  Docket  No.  A-91-52. 

This  docket  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  3:30  p.m.  Monday  through 
Friday,  at  the  address  listed  below.  A 
reasonable  fee  may  be  charged  for 
copying. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate,  if  possible)  to:  EPA  Air 
Docket  (LE-131),  Attention:  IDocket  No. 
A-91-52,  room  M-1500,  Waterside 
Mall,  401  M  Street  SW.,  Washington,  DC 
20460.  The  public  hearing  will  held 
in  the  Waterside  Mali  auditorium  at  the 
EPA's  Washington,  DC  Headquarters 
Office  on  November  19, 1993.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  contact  Mr.  Keith  Brown, 
Stationary  Source  Compliance  Division 
(EN-341W),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  telephone  (703) 
308-8676. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Brown  at  (703)  308-8676. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  the  preamble  are  listed  in 
the  following  outline: 

I.  Background  and  Purpose 

A.  Statutory  Authority 

B.  Alternatives  Considered 

C  Benefits  of  Enhanced  Monitoring 

D.  Public  Participation 

II.  Implementation  Principles 

A.  Ensure  Environmental  Protection 

B.  Incorporate  Broad-Based  Perspective  for 
Rule  Development 

C.  Maintain  an  Effective  Partnership  With 
State  and  Local  Governments 

D.  Minimize  Small  Business  Concerns 

E.  Promote  Pollution  Prevention 

F.  Facilitate  Use  of  Market-Based 
Incentives 

G.  Allow  Flexibility  in  State  Programs  and 
Source  Permits 

H.  Enable  Effective  and  Efficient 
Information  Transfer 

I.  Promote  Simple  and  Streamlined 
Regulations 

III.  Summary  of  Key  Concepts 

A.  Development  and  Selection  of  Enhanced 
Monitoring  Protocols 


B.  Purpose  of  Enhanced  Monitoring 

C.  Relationship  to  Title  V  Permit  Program 

IV.  Detailed  Discussion  of  the  Provisions  of 

the  Proposed  Regulations 

A.  Section  64.1 — Applicability 

B.  Section  64.2 — Definitions 

C.  Section  64.3 — Implementation 
Requirements 

D.  Section  64.4 — Enhanced  Monitoring 
Protocol  Requirements 

E.  Section  64.5 — Reporting  Requirements 

F.  Section  64.6 — Recordkeeping 
Requirements 

G.  Section  64.7 — Permit  Application 
Requirements 

H.  Section  64.8 — Permit  Requirements 

I.  Section  64.9 — Prohibitions 

).  40  CFR  Parts  51,  52, 60  and  61 
K.  SIP  Call 

V.  Other  Topics  for  Discussion 

A.  Relationship  to  Nonattainment  Area 
Provisions 

B.  Relationship  to  Section  112  Regulatory 
Developments 

C.  Relationship  to  Title  1  Permit  Programs 

VI.  Administrative  Requirements 

A.  Public  Hearing 

B.  Docket 

C.  Office  of  Management  and  Budget 
(OMB)  Review 

D.  Regulatory  Flexibility  Act 

E.  Paperwork  Reduction  Act 

The  first  section  of  this  preamble 
provides  background  on  the  statutory 
provisions  under  the  Act  that  require 
owners  or  operators  of  stationary 
sources  to  perform  enhanced  monitoring 
and  to  submit  compliance  certifications. 
This  section  also  provides  information 
on  the  purpose,  basic  options,  and  the 
expected  benefits  of  the  proposed 
enhanced  monitoring  program.  This 
section  also  relates  the  proposed 
enhanced  monitoring  program  to  the 
compliance  certification  requirements  of 
40  CFR  part  70. 

The  second  section  explains  the 
implementation  principles  EPA  has 
followed  while  developing  the  proposed 
regulations,  and  EPA’s  position  on 
associated  issues.  These  implementation 
principles  should  be  considered  when  ‘ 
the  reader  reviews  the  preamble  and 
proposed  regulations. 

The  third  section  provides  a  summary 
of  the  general  approach  EPA  has  taken 
in  developing  the  proposed  regulations. 

The  fourth  section  of  the  preamble 
presents  a  summary  of  each  section  of 
the  proposed  enhanced  monitoring 
program.  This  section  includes 
background  on  the  provisions  and  a 
discussion  of  issues  that  EPA  has 
identihed  and  would  like  especially  to 
be  considered  during  the  public 
comiffent  period. 

The  fifth  section  then  provides 
discussion  on  relationships  between  the 
enhanced  monitoring  program  and  other 
provisions  of  the  Act.  The  sixth  and 
final  section  of  the  preamble  contains 
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the  administrative  requirements  that 
accompany  Federal  regulatory  actions. 

The  preamble  includes  many  citations 
which  refer  the  reader  to  more  detailed 
discussions  of  a  topic  or  to  the  origin  of 
certain  requirements.  These  citation 
sections  will  generally  not  be  followed 
by  their  origin,  such  as  “of  this 
preamble”  or  “of  the  Act.”  Rather,  the 
reader  can  recognize  the  origins  of  the 
sections  by  their  nature:  sections  of  the 
preamble  begin  with  a  Roman  numeral; 
sections  of  the  proposed  regulations 
range  from  §§64.1  to  64.8;  sections  of 
existing  EPA  regulations  are  preceded 
by  40  CFR;  and  sections  of  the  Act  are 
referenced  by  a  three  digit  number,  such 
as  114  or  504. 

This  preamble  often  refers  to  “State” 
or  “permitting  authority.”  The  reader 
should  assume  that  where  the  preamble 
refers  to  a  “State,”  such  term  also 
includes  local  air  pollution  agencies, 
Indian  tribes,  and  territories  of  the 
United  States  to  the  extent  they  are  or 
will  be  the  permitting  authority  for  their 
area  or  have  been  or  will  be  delegated 
permitting  responsibilities  under  the 
Act.  In  addition,  the  term  “permitting 
authority”  would  also  include  EPA  to 
the  extent  EPA  is  the  permitting 
authority  of  record. 

Finally,  this  preamble  often  refers  to 
40  CFR  part  70,  the  regulations 
promulgated  July  21, 1992, 
implementing  the  operating  permits 
program  under  title  V  of  the  Act  (see  57 
FR  32250).  Those  regulations  provide 
requirements  applicable  to  federally- 
approved,  State-administered  operating 
permits  programs.  Where  a  State  fails  to 
submit  an  approvable  program  or  to 
adequately  administer  and  enforce  an 
approved  program,  EPA  will  have  to 
promulgate,  administer  and  enforce  a 
Federal  program  for  issuing  permits  in 
that  State.  The  reader  should  assume 
that  where  the  preamble  refers  to  40 
CFR  part  70,  such  term  may  also  refer 
to  an  EPA-administered  (Federal) 
operating  permits  program,  which  may 
be  promulgated  under  another  part  of  40 
CFR. 

I.  Background  and  Purpose 
A.  Statutory  Authority 

The  proposed  regulations  respond 
principally  to  the  statutory  mandate  in 
section  702(b)  of  the  Clean  Air  Act 
Amendments  of  1990,  Public  Law  101- 
549, 104  Stat.  2399,  which  requires  the 
Administrator  of  EPA  to  promulgate 
rules  on  enhanced  monitoring  and 
compliance  certifications.  Section 
702(b)  of  the  1990  Amendments  revised 
section  114(a)  of  the  Act  by  adding  a 
new  paragraph  (3)  that  provides,  in  part: 


The  Administrator  shall  in  the  case  of  any 
person  which  is  the  owner  or  operator  of  a 
major  stationary  source,  and  may,  in  the  case 
of  any  other  person,  require  enhanced 
monitoring  and  submission  of  compliance 
certifications.  Compliance  certifications  shall 
include  (A)  identification  of  the  applicable 
requirement  that  is  the  basis  of  the 
certification,  (B)  the  method  used  for 
determining  the  compliance  status  of  the 
source,  (C)  the  compliance  status.  (D) 
whether  compliance  is  continuous  or 
intermittent,  (E)  such  other  facts  as  the 
Administrator  may  require  *  *  * 

The  1990  Amendments  also  revised 
section  114(a)(1)  of  the  Act  to  provide 
additional  authority  concerning 
monitoring,  reporting,  and 
recordkeeping  requirements.  As 
amended,  that  section  provides  the 
Administrator  with  the  authority  to 
require  any  owner  or  operator  of  a 
source: 

On  a  one-time,  periodic  or  continuous 
basis  to — 

(A)  Establish  and  maintain  such 
records; 

(B)  Make  such  reports; 

(C)  Install,  use,  and  maintain  such 
monitoring  equipment  *  •  * 

(D)  Sample  such  emissions  (in 
accordance  with  such  procedures  or 
methods,  at  such  locations,  at  such 
intervals,  during  such  periods  and  in 
such  manner  as  the  Administrator  shall 
prescribe); 

(E)  Keep  records  on  control 
equipment  parameters,  production 
variables,  or  other  indirect  data  when 
direct  monitoring  of  emissions  is 
impractical; 

(F)  Submit  compliance  certifications 
in  accordance  with  section  114(a)(3); 
and 

(G)  Provide  such  other  information  as 
the  Administrator  may  reasonably 
require  *  *  *. 

In  addition,  related  provisions  under 
title  V  of  the  Act  specify  that  operating 
permits  must  include  requirements  for 
monitoring  and  compliance 
certification.  Section  504(c)  requires 
that  each  permit  must  set  forth 
“monitoring,  compliance  certification 
and  reporting  requirements  to  assure 
compliance  with  the  permit  terms  and 
conditions.”  Section  504(b)  permits  the 
Administrator  to  promulgate 
appropriate  test  methods  and 
monitoring  requirements  for 
determining  compliance.  That  section 
states  that  “continuous  emissions 
monitoring  need  not  be  required  if 
alternative  methods  are  available  that 
provide  sufiiciently  reliable  and  timely 
information  for  determining 
compliance.”  Because  this  section 
directly  refers  to  promulgating 
monitoring  requirements  for 
determining  compliance,  the  proposal 


cites  this  section  in  addition  to  section 
114(a)(3)  as  explicit  authority  for  the 
proposed  regulations. 

Section  504(a)  states  that  permits 
shall  include  “a  requirement  that  the 
permittee  submit  to  the  permitting 
authority,  no  less  often  than  every  six 
months,  the  results  of  any  required 
monitoring,  and  such  other  conditions 
as  are  necessary  to  assure  compliance 
with  applicable  requirements  of  the 
Act.”  Section  503(b)(2)  states  that 
permitted  sources  must  certify 
compliance  with  any  applicable  permit 
requirements  “no  less  fr^uently  than 
annually  •  •  *  and  promptly  report  any 
deviation  from  permit  requirements  to 
the  permitting  authority.” 

The  1990  Amendments  also  revised 
section  113  to  clarify  what  evidence 
may  be  used  to  prove  violations  of  the 
Act.  Section  113(e).  as  amended, 
provides  that  “the  duration”  of  a 
violation  may  be  established  “by  any 
credible  evidence  (including  evidence 
other  than  the  applicable  test  method).” 
The  Legislative  history  for  this 
provision  states  that  by  this  amendment. 
Congress  meant  to  clarify  that,  in  an 
enforcement  action,  “coiuls  may 
consider  any  evidence  of  violation  or 
compliance  admissible  under  the 
Federal  Rules  of  Evidence,  and  that  they 
are  not  limited  to  consideration  of 
evidence  that  is  based  solely  on  the 
applicable  test  method  in  the  State 
implementation  (sic]  or  regulation.”  (S. 
Rep.  No.  228, 101st  Cong.,  1st  Sess.,  366 
(1989)  reprinted  in  1990  U.S.  Code 
Cong.  &  Admin.  News  3385,  3749.) 

Coupled  with  these  changes  to  section 
113,  section  114(a)(3)  specifically 
requires  that  a  certification  be  based 
upon  a  determination  of  whether 
compliance  was  continuous  or 
intermittent.  Therefore,  the  enhanced 
monitoring  protocol  must  collect  data 
that  can  be  used  to  document 
compliance  and  facilitate  enforcement 
of  documented  violations.  Congress 
noted  in  a  Senate  Committee  Report  that 
“similar  to  the  reporting  requirements  of 
the  Clean  Water  Act.  33  U.S.C.  1342, 
compliance  certifications  and  emission 
data  submitted  pursuant  to  this  [section 
114(a)(3)l  authority  will  facilitate 
enforcement,  due  in  part  to  the  fact  that 
such  data  and  certifications  can  be  used 
as  evidence.”  (S.  Rep.  228, 101st  Cong.. 
1st  Sess.,  at  368  (1989)).  Similarly,  a 
House  Committee  Report  stated  that  this 
section  “confirms  that  EPA  has 
authority  under  section  114(a)  to  require 
enhanced  monitoring  and  to  require 
such  monitoring  in  compliance 
certifications.”  (H.R.  Rep.  490, 101st 
Cong.  2d  Sess.,  pt.  1.  at  394  (1990)). 
Thus,  Congress  linked  enhanced 
monitoring  and  compliance 
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certifications,  with  the  idea  that 
enhanced  monitoring  data  would  serve 
as  the  basis  for  certifying  compliance 
and  oould  be  used  to  determine  the 
existence  of  an  enforceable  violation. 

In  this  proposal,  EPA  is  proposing  a 
new  part  64  to  respond  to  the  direct 
mandate  in  section  114(aH3).  To  assure 
that  this  mandate  is  carried  out 
effectively  and  in  a  manner  that 
responds  to  amended  secticm  113,  EPA 
also  is  proposing  as  part  of  this  proposal 
revisions  to  portions  of  40  CFR  parts  51, 
52, 60  and  61.  These  proposed  revisions 
include  proposed  Federal 
implementation  language  that  will  be 
incorporated  into  SP's  for  States  that  do 
not  adequately  respond  to  a  SIP  Call 
that  EPA  will  issue  in  February  1994. 

See  sections  II1.B,  IV.).  and  IV.iC  below. 
For  these  proposed  revisions  to  40  CFR 
parts  51,  52,  60,  and  61,  EPA  is  relying 
on  the  procedural  requiremmts  of 
section  307(d)  of  the  Act. 

B.  Alternatives  Considered 

One  clear  objective  inherent  in  all  of 
these  statutory  provisions  is  to  assure 
that  owners  or  operators  are  accountable 
for  their  emissions  and  compliance 
status  on  a  continuous  basis.  Thus^ 
these  proposed  regulations  would 
require  that  the  owners  or  operators  of 
all  major  sources  of  non-hazardous  air 
pollutants,  or  any  permitted  emissions 
unit  subject  to  existing  hazardous  air 
pollutant  requirements  under  40  CFR 
part  61.  conduct  enhanced  monitoring 
for  the  purpose  of  determining  their 
comphwce  status  and  r^KMt  on  that 
status  in  compliance  certifications. 

To  achieve  that  (4)jective  in  a  cost* 
effective  manner  that  is  integrated  with 
other  regulatory  initiatives  umier  the 
Act,  EPA  investigated  alternatives  for 
three  separate  decisions.  First.  EPA 
considered  the  d^ree  to  which  the 
proposed  regulations  should  prescribe 
enhanced  monitoring  requirements. 
Second,  EPA  considered  to  which 
regulated  air  pollutants  and  sources  the 
proposed  regulations  ^ould  apply. 
Finally,  the  Agency  considered  in  what 
manner  the  proposed  regulations  could 
ensure  that  enhanced  monitoring 
provides  a  determination  of  whether 
compliance  is  continuous  or 
intermittent,  as  mandated  by  section 
n4(aK3). 

1.  Enhanced  Monitoring 
Prescriptiveness 

With  respect  to  enhanced  monitoring 
prescriptiveness,  one  possible  option  for 
achieving  accountability  would  be  to 
obtain  the  most  accurate,  timely  and 
reliable  data  that  is  technologi^ly 
feasible.  For  some  sources,  that  option 
would  entail  the  fiequent  use  of 


reference  test  method  procedures,  while 
for  others  it  would  entail  use  of 
continuous  emission  monitoring 
systems  (CEMS’s).  This  “top-down” 
option  was  rejected  by  EPA  as  too 
burdensome  and  as  inconsistent  with 
congressional  recognition  under  section 
504(b)  that  other  monitoring  options 
may  provide  suIBciently  reliable  and 
timely  information  to  determine 
compliance.  The  EPA  solicits  comments 
on  the  proTOsal  to  reject  this  option. 

A  second  option  considered  was  to 
specify  the  precise  enhanced  monitoring 
requirements  for  each  major  source 
category.  That  option  was  considered 
impractical  given  the  short  time  period 
for  issuing  the  enhanced  monitoring 
program,  the  large  number  of  source 
categories  afi^ected,  and  the  Agency 
resource  commitments  that  approach 
would  require.  Hie  EPA  solicits 
comments  on  the  proposal  to  reject  this 
option,  including  comments  as  to 
whether  it  may  Iw  feasible  to  develop 
specific  requirements  for  a  limited 
number  of  source  categories  and  use  the 
general  requirements  in  the  proposed 
regulations  fw  all  other  source 
categories.  For  those  comments  that 
support  the  development  of  specific 
requirements.  EPA  also  solicits 
comments  on  which  source  categories 
should  have  specific  requirements. 

A  third  option  considered  was  to 
specify  technical  criteria  that  an 
enhanced  monitCMing  protocol  must 
achieve  and  then  allow  an  owner  or 
operator  to  demonstrate  that  its 
proposed  enhanced  monitoring  protocol 
is  the  best  monitCMing  for  its  particular 
emissions  unit  that  could  achieve  these 
criteria.  This  option  forms  the  basis  for 
the  proposal.  It  provides  the  owner  or 
operator  with  significant  flexibility  in 
proposing  the  type  of  monitoring  ^at 
best  fits  ^  owner  or  operator’s 
circumstances,  while  at  the  same  time 
assuring  that  all  proposed  monitoring 
methodologies  meet  the  technical 
criteria  that  would  ensure  that  a 
proposed  protocol  provides  quality- 
assured.  representative  monitoring  data 
that  can  be  used  to  determine 
continuous  compliance  as  required  by 
section  114(a)(3). 

It  is  important  to  note  that  the  term 
“best”  as  would  be  used  in  the  proposed 
regulations  is  not  intended  to  require  a 
top-down  selecticHi  process  that  focuses 
on  the  best  monitoring  system  that  is 
technically  and  economically  feasible. 
Rather,  the  term  “best”  focuses  on  what 
monitoring  can  best  provide  an 
assurance  that  a  particular  emissions 
unit  remains  in  compliance.  This  use  of 
the  term  “best”  would  require 
evaluating  several  site-specific  factors, 
such  as  emissions  unit  and  control 


system  design,  operating  processes  at 
the  facility,  the  demonstrated  margin  of 
compliance  and  the  potential  variability 
of  emissions. 

For  instance,  the  best  monitoring  for 
determining  continuous  compliance  at  a 
large  uncontrolled  SIP  industrial  boiler 
burning  high  sulfur  coal  that  results  in 
emissions  close  to  the  SIP  emission 
limit  may  be  a  CEMS  given  the  potential 
variability  in  the  fuel.  However,  the  best 
system  for  a  similar  uncontrolled  boiler 
burning  fuel  oil  may  be  a  fuel  sampling 
and  analysis  program.  The  assurance  of 
continuing  compliance,  and  not  the 
technological  elements  of  the 
monitoring,  would  be  the  appropriate 
measure  of  what  is  “best.” 

The  selection  approach  described 
above  would  serve  as  the  basis  for  the 
proposed  regulations.  However,  to 
ensure  that  owners  or  operators  make 
informed  proposals  and  to  ensure  that 
the  permitting  authority  has  adequate 
information  to  act  upon  proposed 
enhanced  monitoring  protocols,  the 
proposed  regulations  would  include 
some  additional  evaluation  procedures 
for  the  enhanced  monitoring  protocol 
selection  process. 

The  first  option  for  evaluating  a 
monitoring  methodology  that  could  be 
used  as  enhanced  monitoring  would  be 
to  consider  the  best  “establi^ed 
monitoring.”  The  proposed  regulations 
would  define  this  term  to  include 
monitoring  that  has  been  established  in 
certain  previous  regulatory  actions 
governing  many  source  categories.  The 
EPA  believes  that  the  use  of  established 
monitoring  should  serve  to  decrease  the 
burden  on  permitting  authorities 
because  these  methods  are  familiar  and 
will  increase  the  standardization  of  the 
selection  process.  The  second  option 
that  an  owner  or  operator  would  have  is 
to  identify  all  technologically  feasible 
monitoring  approaches  in  order  to  select 
the  best  monitoring  methodology  for  a 
particular  emissions  unit  that  can  satisfy 
all  of  the  requirements  for  an  enhanced 
monitoring  protocol.  These  monitoring 
approaches  would  include  both 
established  monitoring  and  other 
monitoring  identified  by  the  owner  or 
operator.  This  evaluation  process  is 
discussed  in  further  detail  in  section  III. 
A. 

The  proposed  regulations  would  use 
the  operating  permits  program  as  the 
primary  vehicle  for  implementing  the 
evaluation  and  selection  process 
described  above.  The  owner  or  operator 
would  include  its  prop»osed  enhanced 
monitoring  protocol  and  supporting 
information  as  part  of  a  permit 
application.  The  permitting  authority 
would  then  review  aiul  approve  or  deny 
the  proposed  protocol  as  part  of  its 
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permit  issuance  process.  The 
performance  of  verification  tests  to 
certify  that  the  protocol  achieves 
technical  specifications  and 
requirements  then  would  occur  after 
permit  issuance  in  order  to  finally 
demonstrate  that  the  enhanced 
monitoring  protocol  achieves  all  of  the 
requirements  of  the  proposed 
regulations. 

The  operating  permits  program  will 
provide  a  vehicle  for  selecting  the  best 
monitoring  for  emissions  units  at  a 
particular  source.  Provided  that  the 
criteria  in  the  proposed  regulations  are 
satisfied,  a  broad  range  of  monitoring 
approaches  may  be  approved  as  the  best 
monitoring  at  a  particular  emissions 
unit.  Depending  on  the  circumstances  at 
the  emissions  unit  being  monitored, 
enhanced  monitoring  could  involve 
procediues  such  as  maintaining  records 
of,  analyung,  and  reporting  on  fuel  or 
raw  material  usage,  or  systems  such  as 
control  device  parameter  monitors  or 
continuous  emission  monitoring 
systems.  The  types  of  monitoring 
procedures  and  systems  that  could  be 
used  under  the  proposed  regulations  are 
discussed  in  section  in.A. 

The  reader  should  note  that  the 
proposed  regulations  also  would  be 
implemented  through  the 
preconstruction  permit  programs  for 
new  and  modified  sources  under  parts 
C  and  D  of  title  I  of  the  Act.  Selection 
of  enhanced  monitoring  at  the 
preconstruction  stage  would  assure  that 
enhanced  monitoring  needs  are 
considered  in  the  design  and 
construction  of  an  emissions  unit. 
Implementation  through 
preconstruction  permits  would  also 
allow  for  streamlined  conversion  of 
preconstruction  permits  into  operating 
permits  where  a  permitting  authority 
separates  the  issuance  of  the  two 
permits.  The  proposed  amendments  to 
40  CFR  part  51  and  40  CFR  52.21  in  the 
proposal  would  assure  that  permitting 
authorities  adopt  sufficient  legal 
authority  to  impose  enhanced 
monitoring  conditions  in 
preconstruction  permits.  This  issue  is 
discussed  in  further  detail  in  section 
V.C. 

As  stated  in  its  operating  permits  rule, 
the  Agency  intends  that  title  V  permits 
contain  all  the  requirements  of  the  Act 
applicable  to  the  permitted  source.  The 
title  V  process  was  not  intended  to 
establish  more  stringent  or  new 
requirements.  However,  the  one 
exception  is  for  compliance  provisions 
required  in  all  permits  by  title  V  and  40 
CFR  70.6.  The  part  70  rule  allows  in 
some  circumstances  for  the  addition  or 
clarification  of  compliance 
requirements — as  opposed  to  new 


emission  limits  or  standards.  For 
example,  an  addition  might  be  made 
through  this  process  to  specify  an 
averaging  period  or  periodic  monitoring 
requirement  where  the  underlying 
standard  fails  to  specify  these  elements 
as  a  part  of  the  monitoring  requirement. 
EPA  continues  to  intend  that  the  role  of 
the  title  V  permitting  process  is  to 
express  all  of  the  underlying 
requirements  applicable  to  the  source. 

2.  Enhanced  Monitoring  Program 
Applicability 

With  respect  to  the  scope  pf  the 
proposed  part  64  regulations,  EPA 
considered  several  alternatives  for 
defining  the  universe  of  sources, 
regulated  air  pollutants,  emission 
limitations  or  standards,  and  emissions 
units  that  should  be  subject  to  the 
enhanced  monitoring  requirement. 
Section  114(a)(3)  provides  a  general 
requirement  that  EPA  must  require 
enhanced  monitoring  at  major  stationary 
sources.  However,  section  114(a)(3)  does 
not  provide  EPA  with  any  further 
guidance  as  to  which  regulated  air 
pollutants,  emissions  units,  and 
emission  limitations  or  standards  at  a 
major  source  must  be  covered  by 
enhanced  monitoring  requirements. 

In  contrast,  section  504(c)  provides 
that  each  permit  must  include 
“inspection,  entry,  monitoring, 
compliance  certification  and  reporting 
requirements  to  assiue  compliance  with 
the  permit  terms  and  conditions.”  . 
Fur^ermore,  section  503(b)(2)  requires 
a  compliance  certification  for  “any 
applicable  i>ermit  requirements.” 
Because  of  the  language  in  these  two 
title  V  sections,  EPA  has  required 
monitoring  and  certification  at  all 
emissions  units  for  all  applicable 
requirements  under  the  Act  in  40  CFR 
part  70  becau.se  Congress  clearly 
required  in  title  V  that  all  applicable 
requirements  be  subject  to  appropriate 
monitoring  to  “assure  compliance.” 

Section  114(a)(3)  does  not  contain 
such  specific  language  regarding  the 
scope  of  the  part  64  program.  Thus, 
Congress  having  remained  silent  on  the 
precise  question  at  issue,  EPA  believes 
the  legislative  branch  was  providing  the 
Agency  with  broad  discretion  to 
determine  what  type  of  monitoring  is 
enhancement  enough  for  various 
emissions  units  at  major  sources.  See 
Chevron  USA,  Inc.,  v.  Natural  Resources 
Defense  Council,  456  U.S.  837  (1984). 
First,  as  a  general  rule,  EPA  has 
determined  that  the  proposed  rules 
should  only  apply  at  the  units  that  emit 
pollutants  for  which  the  source  is  major. 
EPA  believes  that  Congress’s  intent  in 
requiring  enhanced  monitoring  of  major 
sources  was  an  attempt  to  focus  on 


imposing  monitoring  most  immediately 
on  the  sources  that  may  emit  a 
particular  pollutant  in  large  amounts. 
With  respect  to  which  emission 
limitations  and  standards  are  covered  by 
the  enhanced  monitoring  rule,  EPA 
believes  that  part  64  should  apply  to  all 
emission  limitations  and  standards 
applicable  to  the  pollutants  for  which 
the  source  is  major  and  at  an  emissions 
unit  subject  to  part  64.  Finally,  the 
following  two  subsections  will  describe 
the  emissions  units  that  would  be 
subject  to  part  64. 

EPA  has  divided  the  applicability 
requirement  into  two  parts:  hazardous 
air  pollutants  and  other  regulated 
pollutants.  With  respect  to  these  two 
categories  of  pollutants.  EPA 
independently  explored  the  range  of 
applicability. 

a.  Hazardous  Air  Pollutant  Sources. 
Requirements  for  hazardous  air 
pollutants  under  the  Act  include 
existing  NESHAP  requirements  under 
40  CFR  part  61  and  will  include  new 
standards  developed  under  section  112 
as  amended  by  the  1990  Amendments. 
The  EPA  recognizes  that  both  minor  and 
major  sources  of  hazardous  air 
pollutants  are  of  significant  concern  and 
warrant  enhanced  monitoring. 

Therefore,  EPA  intends  to  apply 
enhanced  monitoring  under  section 
114(a)(3)  of  the  Act  to  as  many 
hazardous  air  pollutant  sources  as 
possible. 

First,  with  respect  to  sources  subject 
to  existing  part  61  requirements,  the 
proposed  regulations  would  apply  to 
any  emissions  unit  required  to  obtain  a 
permit  (regardless  of  whether  the  source 
is  a  major  or  area  source).  The  EPA  is 
not  required  to  establish  enhanced 
monitoring  for  area  sovuces  under 
section  114(a)(3),  but  has  been  granted 
discretion  to  establish  enhanced 
monitoring  for  those  sources.  Because  of 
the  significance  of  hazardous  air 
pollutants,  EPA  believes  that  area 
sources  that  must  also  obtain  permits 
under  part  70  should  develop  methods 
for  enhanced  monitoring  in  the  permit 
application  process.  However,  asbestos 
demolition  and  renovation  projects 
subject  to  subpart  M  of  part  61  are 
exempt  from  the  requirements  of  part 
70.  Because  EPA  is  not  requiring  States 
to  permit  these  sovuces  and  the  permit 
program  is  the  established  method  for 
implementing  enhanced  monitoring, 
EPA  has  exempted  these  sources  from 
the  requirements  of  part  64. 

With  respect  to  emissions  imits  ■ 
subject  to  new  hazardous  air  pollutant 
requirements  under  amended  section 
112  of  the  Act,  EPA  will  include 
appropriate  enhanced  monitoring 
requirements  as  part  of  those  new 
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hazardous  air  pollutant  Tequirements. 
This  approach  is  consistent  with  EPA’s 
statement  in  the  July  21, 1992  preamble 
to  40  CFR  part  70  that  all  future 
rulemakings  will  have  no  gaps  in  their 
monitoring  provisions  (see  57  FR 
32276).  Therefore,  EPA  will  exercise  its 
section  114(a)(3)  authority  to  require 
enhanced  monitoring  for  sources  subject 
to  new  section  112  requirements  in 
actions  taken  pursuant  to  the  amended 
section  112.  lliese  actions  include  the 
general  provisions  of  40  CTR  part  63 
and  the  individual  subparts  of  that  new 
part,  as  well  as  case-by-case  permit 
decisions  in  certain  instances.  The 
interrelationship  between  the  proposed 
regulations  and  NESHAP  regulatory 
development  is  discussed  in  further 
detail  in  Section  V.B. 

Finally,  as  to  sources  that  achieve 
early  reductions  in  accordance  with  the 
regulation  promulgated  pursuant  to 
section  112(i)(5),  57  FR  61970  (Dec.  29, 
1992),  to  be  codified  at  40  CFR  63.70  et 
seq.,  EPA  believes  that  the  monitoring 
required  pursuant  to  the  permits 
program  is  enhancement  enough.  The 
early  reductions  program  is  a  temporary 
program;  these  sources  will  ultimately 
need  to  comply  with  the  new  standards 
being  develop)^  rmder  section  112.  The 
EPA  believes  that  during  this  interim 
period,  the  monitoring  requirements  of 
the  permits  program  will  provide 
monitoring  sufficient  for  diese  sources 
to  certify  compliance  with  applicable 
emission  limitations. 

b.  Criteria  Pollutant  Sources.  With 
respect  to  sources  and  emissions  units 
that  emit  non-hazardous  pollutants, 

EPA  determined  to  use  its  discretion  to 
limit  the  scope  of  applicability  more 
than  for  haz^ous  air  pollutants.  First, 
EPA  determined  not  to  exercise  its 
discretion  to  require  enhanced 
monitoring  at  non-major  sources  at  this 
time.  With  respect  to  the  Act’s 
undefined  mandate  to  require  enhanced 
monitoring  at  major  stationary  sources, 
EPA  has  determined  that  some  proposed 
limitations  on  the  applicability  of  part 
64  at  certain  emissions  imits  located  at 
major  stationary  sources  would  be 
appropriate.  In  making  that 
determination.  EPA  considered  three 
factors:  the  statutory  requirement  of 
enhanced  monitoring  at  major  stationary 
sources,  the  results  of  its  Regulatory 
Impact  Analysis  (RIA),  and  &e 
monitoring  requirements  of  the  part  70 
operating  permits  program. 

EPA  is  i^uired  to  perform  an  RIA 
pursuant  to  E.0. 12291  in  order  to 
assess  the  costs  and  benefits  of  the 
proposed  rule  and  to  maximize  the  net 
benefits  to  society.  The  RLA  calculates 
net  benefits  in  two  ways.  For  attairunent 
areas,  the  calculation  involves  weighing 


health  and  welfore  benefits  associated 
with  emissions  reductions  against  the 
costs  of  complying  with  enhanced 
monitoring  requirements,  hr 
nonattainment  areas,  the  anticipated  net 
benefits  also  include  the  avoid^  cost  to 
the  regulated  source  of  ahemative 
emission  reduction  regulations  that 
would  be  necessary  to  achieve  emission 
reductions  required  for  attairunent  in 
the  absence  of  enhanced  monitoring 
requirements. 

The  RIA  takes  into  account  both  the 
permitting  authority  burden  costs  and 
costs  to  the  regulat^  community.  The 
costs  to  the  permitting  authorities 
include  costs  associated  with  review 
and  approval  of  proposed  enhanced 
monitoring  methods  and  subsequent 
review  of  monitoring  reports.  The  costs 
analyzed  for  the  regulated  community 
include  all  aspects  of  implementing 
enhanced  monitoring  at  a  source.  These 
include  any  one-time  capital  costs  for 
purchasing  and  installing  new 
monitoring  equipment,  and  recurring 
annual  costs  for  monitor  operation  and 
maintenance,  quality  assurance 
activities,  and  reporting,  compliance 
certification,  and  recor^eeping  burden 
costs.  Because  enhanced  monitoring 
does  not  change  the  stringency  of 
imderlying  standards  or  limitations,  any 
costs  associated  with  coming  into 
compliance  with  these  emissions 
limitations  or  standards  by  sources  are 
not  considered  costs  associated  with 
this  rule.  The  EPA  solicits  comments  on 
this  approach,  and  on  whether  other 
costs  to  the  permitting  authorities  and 
regulated  corrununity  should  be 
incorporated  in  the  analysis. 

Because  of  EPA’s  uncertainty  as  to  the 
scope  of  applicability,  the  Agency 
established  a  range  of  options  in  the  RIA 
for  imposing  the  enhanced  monitoring 
rule  to  units  at  major  stationary  sources. 
The  RIA  explored  in  detail  five 
gradations  of  coverage  for  the  part  64 
requirements: 

(1)  All  units  emitting  pollutants  for 
which  the  source  is  major  (Option  1); 

(2)  All  units  that  have  the  potential  to 
emit  pollutants  in  an  amount  equal  to  or 
greater  than  10%  of  the  applicable  major 
source  definition  (Option  2); 

(3)  All  units  that  have  the  potential  to 
emit  {jollutants  in  an  amount  equal  to  or 
greater  than  30%  of  the  applicable  major 
source  definition  (Option  3); 

(4)  All  imhs  that  have  the  potential  to 
emit  pollutants  in  an  amount  equal  to  or 
greater  than  50%  of  the  applicable  major 
somce  definition  (Option  4);  and 

(5)  All  units  that  have  the  potential  to 
emit  pollutants  in  an  amount  equal  to  or 
greater  than  the  applicable  major  source 
definition  (Option  5). 


The  EPA  also  considered  the  fact  that 
the  regulations  developed  under  part  70 
require  monitoring  at  all  emissions  units 
at  a  major  source.  The  monitoring 
required  by  part  70  in  many  instances 
will  be  an  enhancement  over  the 
existing  monitoring  at  an  emissions 
unit.  In  this  sense,  many  units  will  have 
established  some  enhancement  through 
the  permit  process  even  in  the  absence 
of  part  64.  For  the  other  units  covered 
by  part  70  monitoring,  EPA  believes  the 
existing  monitoring  is  sufficiently 
enhanced. 

Based  on  the  three  factors  discussed 
above,  EPA  has  decided  not  to  propose 
Option  5.  The  EPA  recognized  that 
under  that  option,  many  major 
stationary  sources  would  avoid  any 
additional  monitoring  beyond  that 
required  by  part  70.  'ftie  RIA  analysis 
indicates  that  only  47  percent  of  all 
major  stationary  sources  would  be 
subject  to  the  part  64  requirement  at  one 
or  more  emissions  units.  In  addition, 
this  option  would  have  the  undesirable 
effect  of  excluding  many  significant 
emissions  units  horn  the  part  64 
enhanced  monitoring  requirements.  For 
example,  a  source  Avith  several  90  tons 
per  year  emissions  units  would  avoid 
any  part  64  enhanced  monitoring 
requirement.  By  contrast,  a  source 
consisting  of  one  110  tons  per  year  unit 
would  be  subject  to  part  64  enhanced 
monitoring  under  this  option.  Finally, 
the  RIA  indicates  that  this  option  would 
not  present  the  greatest  net  benefits  (i.e., 
further  net  benefits  are  achieved  by 
moving  to  Option  4).  Therefore, 
balancing  the  fact  that  Option  5  would 
require  part  64  monitoring  at  less  than 
50  percent  of  all  major  stationary 
sources  with  the  fact  that  it  did  not 
produce  the  greatest  net  savings.  EPA 
determined  ^t  Option  5  would  not  be 
an  acceptable  proposed  approach. 

As  to  the  remaining  options.  EPA 
determined  that  there  were  positive  and 
negative  factors  supporting  each  option. 
Option  1  would  ensure  that  part  64 
monitoring  is  performed  at  all  emissions 
units  that  emit  the  pollutant  for  which 
the  source  is  major.  However,  this 
option  also  would  provide  the  lowest 
net  benefits  of  the  options  considered. 
The  RIA  estimates  the  loss  of  net 
benefits  of  moving  from  Option  4 
(which  would  maximize  net  benefits, 
i.e.  any  other  option  selected  would 
result  in  net  costs)  to  Option  1  at  $735 
million;  in  addition,  the  RIA  indicated 
that  the  marginal  cost  of  obtaining 
further  emission  reductions  by  moving 
from  Option  4  to  Option  1  would  be 
extremely  high  (approximately  $11,750 
per  ton).  Option  2,  while  ensuring  that 
approximately  82  percent  of  all  major 
stationary  sources  would  be  subject  to 
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the  part  64  requirements  at  one  or  more 
emissions  units,  also  would  result  in 
lower  net  benebts  ($197  million  less) 
than  those  provided  under  Option  4;  in 
addition,  the  RIA  indicates  that  the 
costs  for  the  incremental  emission 
reductions  would  remain  high 
(approximately  $5600  per  ton). 

Although  the  RIA  indicates  that 
Option  4  would  maximize  net  benefits, 
only  56  percent  of  ail  major  stationary 
sources  would  have  emissions  units 
subject  to  the  part  64  requirements 
under  this  option.  Moreover,  Option  4 
would  require  part  64  monitoring  at  less 
than  Va  of  ail  regulated  emissions  units 
at  major  stationary  sources  that  emit  the 
pollutant  for  which  the  source  is  major, 
leaving  some  significant  emissions  units 
to  be  regulated  by  the  monitoring 
requirements  of  part  70.  While  EPA 
believes  that  there  would  be  some 
support  for  this  option  because  of  the 
application  of  part  70  periodic 
monitoring  requirements  at  the 
remaining  major  stationary  sources,  the 
Agency  questions  whether  that 
monitoring  would  be  sufficiently 
enhanced  for  the  potentially  targe 
emissions  units  that  would  not  be 
subject  to  p>art  64  enhanced  monitoring. 

Finally.  Option  3  would  provide 
increased  coverage  of  major  stationary 
sources — 65  percent  of  all  stationary 
sources  that  are  major  for  one  or  more 
criteria  pollutants — and  the  RIA 
indicates  that  the  additional  emission 
reductions  that  could  be  achieved  horn 
moving  from  Option  4  to  3  would  be 
reasonable  in  light  of  the  projected 
additional  costs  achieved 
(approximately  $3000  p>er  tern  of 
additional  emissions  r^uced).  The  EPA 
also  believes  that  many  of  the  additional 
emissions  units  that  would  be  subject  to 
part  64  monitoring  under  Option  3 
should  be  considered  significant 
emissions  units  that  warrant  part  64  . 
enhanced  monitoring. 

Because  Option  3  appears  to  be  the 
best  approach  when  Iralancing  the  three 
factors  described  earlier,  EPA  has 
selected  this  option  for  the  proposed 
rule.  Option  3  would  ensure  64 
enhanc^  nmnitoring  at  one  or  more 
emissions  units  at  a  significant  number 
of  major  stationary  sources  (65  percent). 
The  remaining  major  sources  would  still 
be  subject  to  monitoring  tmder  part  70 
that  EPA  views  as  “enhanced”  for  units 
that  size.  Moreover,  those  emissions 
units  that  would  be  required  to  meet 
only  the  part  70  monitoring 
requirements  would  be  those  with  the 
potential  to  emit  less  than  30  percent  of 
the  pollutant  for  whidi  the  source  is 
major,  presumably  the  less  significant 
units. 


EPA  solicits  comment  on  its  proposed 
general  approach,  the  proposal  to 
Option  3  as  the  best  approach.  We  are 
also  interested  in  soliciting  comments 
on  any  <»r  all  options  appropriate  for 
consideration,  especially  Option  1 
which  is  the  most  inclusive,  and 
Options  4  and  5,  which  have  the  highest 
net  benefits.  With  respect  to  the 
decision  to  cover  only  units  that  emit 
the  pollutant  for  which  the  source  is 
major.  EPA  solicits  comment  on  tlie 
policy  and  legal  implications  of  the 
decision.  As  an  alternative  basis  for  not 
applying  the  part  64  requirements  to 
certain  units,  EPA  also  solicits 
comments  on  the  possible  use  of  a  de 
minimis  exception  to  exempt  certain 
units  from  the  part  64  monitoring 
requirements  in  light  of  the  general 
statutory  requirement  that  EPA  require 
enhanc^  monitoring  at  majev  stationary 
sources.  EPA  believes  that  a  de  minimis 
exception  for  certain  units  at  major 
sources  may  be  acceptable  because  the 
broad  language  of  section  114(aK3) 
would  not  pr^ude  the  drafting  of  such 
an  exception.  See  Alabama  Power  Co.  v. 
Costle.  636  F.2d  323, 357  (D.C  Gr. 
1979).  However,  EPA  believes  that  a  de 
minimis  exception  to  the  genera) 
requirement  of  enhanced  monitemng  at 
all  major  sources  would  be  appropriate 
only  if  there  were  trivia)  gains  in 
requiring  enhanced  monitoring  at  some 
subset  of  emissions  units.  Id.  at  361. 

Finally,  EPA  also  solicits  comment  on 
other  reasonable  alternatives.  For 
example.  EPA  solicits  comment  on 
whether  it  should  adopt  a  method  for 
determining  the  universe  of  units 
subject  to  part  64  that  is  based  upon 
uncontrolled  emissions  rather  than 
potential  to  emit,  as  such  an  approach 
arguably  would  bettw  address  the  units 
with  the  greatest  environmental  risk.  In 
other  words,  in  a  monitoring  rule  sudi 
as  part  64,  should  EPA  use  a  different 
definition  of  potential  to  emit  than  EPA 
has  used  for  other  purposes. 

The  reader  should  note  that  the  same 
30  percent  threshold  that  is  applied  to 
a  single  emissions  unit  as  described 
above  would  apply  to  a  group  of 
emissions  units  in  certain 
circumstances.  A  group  of  emissions 
units  at  a  major  source  may  in  some 
instances  achieve  compliance  with 
applicable  emission  limitations  or 
standards  by  aggregating,  averaging, 
apportioning  or  trading  emissions 
among  the  group  of  emissions  units.  For 
instance,  a  source  may  be  operating 
with  an  approved  bubble  plan  or  similar 
scheme.  In  such  circumstances,  if. 
collectively,  the  potential  emissions  of 
the  group  exceed  the  tons  per  year 
threshold  described  above  for  a  single 
emissions  unit,  then  the  proposed  rule 


would  apply  to  all  emissions  units  in 
the  group. 

One  final  alternative  approach  that 
EPA  considered  was  to  apply  these  rules 
only  to  major  stationary  sources  in 
nonattainment  areas.  The  EPA  rejected 
this  approach  as  inconsistent  with  the 
explicit  language  of  section  114(a)(3) 
and  because  it  would  fail  to  addr^  the 
benefits  that  can  be  achieved  by  * 
improving  compliance  with 
mainteirance-related  requirements  in 
attainment  as  well  as  lumattaiiunent 
areas. 

3.  Use  of  Enhanced  Monitoring  to 
Determine  Compliance 

As  discussed  in  further  detail  in 
Section  III.B..  the  purpose  of  orhanced 
monitoring  is  to  provide  a  means  for 
determining  and  certifying  whether 
compliance  is  continuous  or 
intermittent.  Many  existing  regulations 
do  not  include  a  regulatory  m^od  fw 
determining  compliance  on  that  basis. 

In  addition,  some  such  regulations  are 
written  in  such  a  manner  as  to  prohibit 
the  use  of  methods  not  included  in  the 
applicable  regulation  as  a  means  for 
determining  compliance.  Therefore, 
some  existing  rules  as  written  could  not 
allow  for  effective  implementation  of 
the  enhanced  monitoring  program 
mandated  by  section  114(aK3X 

The  EPA  considered  three  dternative 
means  for  addressing  this  concern.  First. 
EPA  considered  requiring  an  owner  or 
operator  to  establish  a  separately 
enforceable  permit  condition  whenever 
an  existing  rule  would  not  permit  a 
determiiuition  of  compliance  with  the 
underlying  emission  limitation  or 
standa^  on  the  basis  of  enhanced 
monitoring.  This  alternative  was 
rejected  as  inconsistent  with  the 
concept  discussed  in  the  part  70 
operating  permits  rule  that  the  permit 
generally  would  not  be  used  as  a  means 
of  establishing  new  requirements.  (The 
part  70  rule  does  in  limited 
circumstances  allow  fev  clarifying  or 
adding  compliance  requirements  as 
oppos^  to  new  emisaon  limitations  or 
standards,  e.g..  specifying  an  averaging 
period  or  specifying  a  periodic 
monitoring  requirement  where  no 
current  monitoring  exists.) 

The  second  alternative  considered 
was  to  construct  the  enhanced 
monitoring  rule  in  a  manner  designed  to 
work  within  the  structure  of  existing 
applicable  requirements,  and  to  provide 
incentive  for  owners  or  operators  to 
voluntarily  consent  to  the  use  of 
enharM:ed  monitoring  to  determine 
compliance  where  the  underlying 
applicable  requirement  would  allow. 
Under  this  alternative,  the  specified 
compliance  test  method  would  have  to 
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be  included  as  part  of  an  enhanced 
monitoring  protocol  if  the  underlying 
rule  prohibited  alternative  means  of 
determining  compliance  or  the  owner  or 
operator  did  not  consent  to  the 
alternative  means.  The  proposed  rule 
would  have  required  an  owner  or 
operator  to  conduct  the  compliance 
method  specified  in  the  applicable 
regulation  on  a  more  h^uent  basis  than 
currently  required  and  whenever  a  set 
amount  of  deviations  occurred.  This 
alternative  was  rejected  because  in 
many  instances  it  would  fail  to  provide 
sufficient  data  to  satisfy  the  statutory 
requirement  that  the  enhanced 
monitoring  be  able  to  establish  whether 
an  emissions  unit  is  in  continuous 
compliance  with  an  applicable 
retirement. 

The  third  alternative,  which  is  the 
approach  selected  for  the  proposed  rule, 
would  be  to  make  amendments  to  the 
general  provisions  in  Federal 
regulations,  and  to  issue  a  SIP  Call  to 
correct  any  deficiencies  in  State 
regulations.  These  amendments  and  SIP 
changes  would  allow  for  a 
determination  of  compliance  to  be  made 
on  the  basis  of  enhanced  monitoring. 
These  changes  would  best  address  the 
new  statutory  mandate  in  section 
114(a)(3)  and  would  allow  for  effective 
implementation  of  the  enhanced 
monitoring  program.  The  details  of  the 
proposed  amendments  and  SDP  Call  are 
discussed  in  sections  III.B.,  IV.).  and 
IV.K.  below. 

It  should  be  noted  that  the  proposed 
regulations,  although  intended  to  fulfill 
the  mandate  to  determine  whether 
compliance  is  continuous  or 
intermittent,  are  not  intended  to  change 
the  stringency  of  any  underlying 
emission  limitations  or  standards. 
Federal  regulations,  including  approved 
SIP  regulations,  generally  are  intended 
to  be  complied  with  at  all  times, 
consistent  with  any  associated  averaging 
time  and  any  federally-approved 
excused  periods  such  as  startup, 
shutdown  or  malfunction.  The  proposed 
regulations  would  measure  compliance 
consistent  with  averaging  periods,  and 
would  recognize  the  federally- 
enforceable  provisions  that  may  allow 
for  periods  of  excess  emissions.  The 
EPA  solicits  comments  on  the  issue  of 
whether,  and  if  so  how,  the  proposed 
regulations  would  increase  the 
stringency  of  an  emission  limitation  or 
standard. 

C.  Benefits  of  Enhanced  Monitoring 
A  primary  benefit  of  the  proposed 
enhanced  monitoring  program  would  be 
a  reduction  in  overall  emissions  through 
increased  compliance  with  the 
requirements  of  the  Act.  Continuing 


compliance  with  regulations  after 
demonstrating  initial  compliance  is 
necessary  to  assure  that  the  emission 
reductions  intended  by  regulations  are 
achieved.  One  of  the  key  elements  to 
assure  that  reductions  are  achieved  is  a 
self-monitoring  program  that  can 
quickly  alert  owners  or  operators  so  that 
they  may  take  corrective  or  preventive 
action  in  order  to  prevent  non¬ 
complying  conditions  and  to  minimize 
the  amount  of  environmental  harm 
caused. 

In  addition  to  the  direct 
environmental  benefit  of  decreased 
emissions,  increased  compliance  rates 
would  also  achieve  a  corollary 
economic  benefit.  As  a  general  matter, 
increased  compliance  rates  with 
existing  rules  would  lower  the  long¬ 
term  overall  cost  of  air  pollution  control 
by  decreasing  the  need  for  additional 
command  and  control  regulations  to 
obtain  the  necessary  emission 
reductions.  For  nonattainment  areas, 
this  benefit  would  be  especially 
important  as  States  that  contain  those 
areas  prepare  to  demonstrate  that 
reasonable  further  progress  toward 
attainment  is  being  achieved.  Increasing 
the  effectiveness  of  existing  and  future 
rules  would  allow  States  in  many 
instances  to  reduce  the  level  of 
additional  control  measures  needed  to 
achieve  the  necessary  emissions 
reductions.  The  extent  to  which  the 
States  with  an  enhanced  monitoring 
program  would  be  able  to  rely  upon 
increased  rule  effectiveness  in  meeting 
their  attainment  demonstration  burdens 
under  title  I  of  the  Act  is  discussed  in 
greater  detail  in  section  V.A. 

The  information  developed  through 
the  use  of  enhanced  monitoring  would 
have  other  benefits  as  well.  First, 
enhanced  monitoring  data  could  be 
used  to  establish  baseline  emission 
information  in  those  areas  where 
economic  incentive  programs  (such  as 
emissions  trading)  may  be  implemented. 
Economic  incentive  programs  will  also 
require  accurate  data  bases  of 
monitoring  information  to  allow  for 
emissions  trading  or  other  marketable 
emissions  concepts.  The  data  developed 
from  the  enhanced  monitoring  protocols 
that  would  be  required  under  the 
proposed  regulations  would  assist  in 
establishing  these  required  data  bases. 
This  point  is  addressed  in  greater  detail 
in  section  V.A.  of  the  preamble.  The 
increased  data  accuracy  that  would 
result  fit)m  conducting  enhanced 
monitoring  would  also  improve  the 
accuracy  of  title  I  emission  inventories 
and  emission  statements,  and  may  allow 
for  increased  accuracy  in  the  assessment 
of  permit  fees  imder  ^e  title  V 
operating  permits  program  to  the  extent 


a  permitting  authority  bases  its  fee 
program  on  actual  emissions. 

Enhanced  monitoring  would  also 
result  in  benefits  to  the  regulated 
community.  Although  a  self-monitoring 
program  may  not  always  be  justified 
purely  on  the  basis  of  economic  benefit 
to  a  source,  a  monitoring  program  often 
provides  an  owner  or  operator  with 
information  beneficial  to  reducing  other 
costs.  Self-monitoring  can  in  some 
situations  reduce  operating  costs.  For 
example,  monitoring  data  can  be  used  to 
increase  combustion  efficiency  in  an 
industrial  boiler  or  to  increase  capture 
and  reuse  of  solvents  at  a  coating  plant. 

A  1990  study  by  the  General  Accounting 
Office  entitled  “Air  Pollution: 
Improvements  Needed  in  Detecting  and 
Preventing  Violations”  noted  several 
instances  in  which  companies  have 
achieved  such  operating  cost 
reductions.  An  enhanced  monitoring 
program  could  also  alert  owners  or 
operators  that  potential  control  device 
problems  may  exist.  The  owner  or 
operator  can  use  this  information  to 
target  control  devices  for  routine 
maintenance  and  repair,  and  reduce  the 
potential  of  significant,  costly 
breakdowns. 

As  discussed  in  section  VI.C.,  a 
complete  analysis  of  the  costs  and 
benefits  of  the  proposed  regulations  is 
included  in  the  RIA.  As  stated 
previously,  the  Agency  solicits 
comments  on  its  approach.  The  RIA 
document  is  available  in  the  docket. 

D.  Public  Participation 

The  proposed  regulations  were 
developed  with  the  benefit  of  insight 
from  many  parties  that  would  be 
affected  by  the  proposed  regulations. 
These  groups  include  State  and  local  air 
pollution  control  agencies,  major 
industries,  trade  associations  and 
environmental  organizations. 

To  obtain  the  views  of  all  these 
parties,  as  well  as  the  general  public, 
EPA  published  a  notice  in  the  Federal 
Register  on  August  8, 1991  to  make 
available  a  Public  Information 
Document  on  enhanced  monitoring  and 
to  provide  notice  of  a  public  meeting  on 
the  subject  (56  FR  37700-01).  The 
meeting  was  held  in  Washington,  E)C  on 
August  22. 1991,  and  was  attended  by 
representatives  from  over  fifty 
organizations.  In  response  to  the  public 
meeting,  EPA  received  many  comments 
which  are  included  in  the  docket. 

Since  the  public  meeting.  EPA  has 
held  a  series  of  informal  informational 
and  discussion  sessions  with  interested 
organizations  to  receive  their  views  on 
enhanced  monitoring,  as  well  as  a 
recent  informational  meeting  with 
approximately  fifty  attendees  held  on 
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August  12. 1993.  (A  summary  of  those 
contacts  is  included  in  the  docket.)  The 
EPA  is  interested  in  receiving  comments 
from  these  and  other  intmested  parties 
during  the  public  comment  period  for 
the  proposed  regulations. 

n.  Implementation  Principles 

In  the  May  10. 1991  preamble  to  the 
proposed  40  CFR  part  70  regulations. 
EPA  annoimced  several  principles  that 
“should  griide  the  design  and 
implementaticm  of  title  V  regulations 
and  related  programs”  (56  FR  21714). 

As  noted  in  section  1.  above,  the 
proposed  regulations  would  be  related 
to  many  of  the  provisions  of  title  V.  In 
addition,  these  proposed  regulations 
would  be  implemented  in  le^  part 
through  the  operating  permits  program. 
Thus  EPA  has  developed  the  proposed 
regulations  in  a  manner  ccmsistent  with 
these  implementation  principles  of  title 
V.  The  following  discussion  provides  a 
brief  outline  of  some  of  the  title  V 
implementation  principles  that  most 
significantly  relate  to  the  proposed 
regulations. 

A.  Ensure  Environmental  Protection 

Congress’  basic  goal  in  adopting 

section  114(aM3)  and  related  provisions 
is  to  ensure  that  sources  continue  to 
remain  in  compliance  with  applicable 
requirements  of  the  Act  after 
demonstrating  initial  cmnpliance.  The 
proposed  enhanced  monitoring  program 
would  provide  EPA  and  States  with  the 
infmmation  necessary  to  oversee 
sources’  compliance  with  the  Act  The 
EPA  anticipates  that  through  improved 
oversight  capabilities,  overall 
compliance  with  the  Act’s  requirements 
will  improve  and  result  in  lowered 
emissions  and  improved  air  quality. 
This  increased  rule  efiectiveness  will 
reduce  the  need  to  adopt  additional  air 
pollutirm  control  requirements  in  order 
to  achieve  national  ambient  air  quality 
standards  (see  section  V  Jk.).  The  EPA 
believes  that  the  other  implementation 
objectives  stated  below  must 
complement  this  objective  and  not 
•  undercut  the  potential  of  the  proposed 
regulations  for  strengthening  air  quality 
management  efforts  across  &e  country. 

B.  Incorporate  Broad-Based  Perspective 
for  Rule  Development 

The  EPA  continually  seeks  a  better 
imderstanding  of  the  key  concerns  of 
those  most  affected  by  proposed 
rulemakings  in  order  to  have  a  broad- 
based  perspective  during  the  regulation 
development  process.  By  considering 
the  views  of  various  parties  affected  by 
a  proposed  regulation.  EPA  hopes  to 
ease  implementation  of  the  proposed 
'  regulations  and  to  minimize  resource 


expenditures.  As  noted  d)ove  in  section 
I.D.,  the  proposed  regulations  were 
develop^  with  the  benefit  of  insight 
from  important  affected  parties 
(including  State  and  loc^  governments, 
major  industries,  trade  associations,  and 
environmental  organizations)  that  are 
actively  involved  in  implementation  of 
the  Act  The  EPA  is  intwested  in 
receiving  additional  input  bom  these 
and  other  interested  pe^es  during  the 
public  comment  period. 

C.  Maintain  an  Effective  Partnership 
With  State  and  Load  Governments 

The  EPA  recognizes  that  the  bulk  of 
the  responsibility  for  implementing  the 
propoMd  regulaticms  would  fall  upon 
permitting  authorities  at  the  State  and 
local  leveL  A  key  priiMuple  in 
developing  the  proposed  rules  has  been 
to  build  upon  existing  mcmitoring 
programs  and  to  provide  the  States  with 
flexibility  wherever  possible  to  reduce 
the  burden  of  implementing  the  rules.  In 
addition.  EPA  has  develop^  a  reference 
document  to  accompany  these  rules  that 
would  i»ovide  assistance  in 
implementing  the  proposed  rules. 

D.  Minimize  Small  Business  Concerns 

The  EPA  is  sensitive  to  the  potential 
impact  of  regulations  on  small 
businesses.  To  minimize  such  impacts, 
the  proposed  regulaticms  would  apply 
only  to  emissicms  units  at  sources  of  the 
most  significant  concern.  In  additicm. 
the  proposal  could  complement  cost- 
effective  permitting  tec^ques,  such  as 
general  permits,  that  can  simplify  the 
permit  application  and  issuance 
prcx»ss.  For  instance,  in  some 
dicumstances,  a  group  of  feculities  with 
similar  emissions  units  suited  to  the 
propcrsed  rule  could  develop  a 
suggested  enhanced  monitoring  protcxol 
that,  if  cxmsidered  acceptable,  could 
then  be  incxrrporated  as  the  enhanced 
monitoring  requirement  in  a  general 
permit  applicable  to  each  fecdlity  in  the 
group.  Filially,  EPA  has  developed,  but 
not  mandated,  a  standardized  summary 
reporting  format  that  could  be  used  for 
reporting  under  the  proposed 
regulations.  Use  of  the  suggested 
standardized  format  would  simplify  and 
streamline  reporting  procedures.  The 
standardized  format  is  inclucfed  as  part 
of  the  draft  Enhanced  Monitoring 
Reference  Dcxoment  (see  section 
in.A.3.)  and  will  be  available  on  the 
technology  transfer  network  Imlletin 
board  system  (TTNBBS)  operated  by 
EPA’s  Office  of  Air  Quality  Planning 
and  Standards. 

E.  Promote  Pollution  Prevention 

The  EPA  eixx>urages  permitting 
authorities  to  promote  cost-effective 


pollution  prevention  ahematives  where 
possible  in  their  permitting  activities. 
Because  these  propcrsed  regulations 
would  not  cx>ver  emissions  units  %vith 
potential  emissions  below  a  minimum 
applicable  threshold  of  regulated  non- 
hazardous  air  pollutants,  the  proposal 
would  encourage  sources  to  limit  their 
potential  emissions  by  undertaking 
enforceable  pollution  {nevention 
measures  rather  than  required  to 
conduct  enhanc»d  monitcning.  In 
addition,  the  flexible  monitoring 
approach  in  the  prtmosed  regul^ons, 
induding  the  use  of  material  balance 
procedures  where  appropriate,  would  be 
compatible  with  materials  recx>very  and 
other  pollution  prevention  approadies 
for  controlling  emissicms. 

F.  Facilitate  Use  of  Market-Based 
Incentives 

The  operating  permits  program  and 
the  proposed  enhanced  mcmitoring 
program  are  intended  to  be  useful 
administrative  tools  for  acdiieving  cost- 
effective  impiuveromits  in  air  cjuality 
through  market-based  principles.  T^ 
propped  regulaticms  wcxild  fedlitate 
implementation  of  market-based 
programs  by  requiring  infcnmation  to  be 
collected  that  could  be  used  to 
determine  emission  baselines  and 
subsequent  reducticms.  This  type  of 
information  will  be  an  essentim  element 
of  any  eccmomic  incentive  program  that 
may  be  impIementecL 

G.  Allow  Flexibility  in  State  Programs 
and  Source  Permits 

The  EPA  recmgnizes  the  need  fcv 
flexibility  to  consider  different  but 
effec:tive  mcmitoring  techniciues  that 
would  meet  the  recpiirements  of  the 
proposed  enhanced  monitoring 
program.  Therefore  the  proposed 
regulations  would  allow  States  and 
owners  or  operators  a  flexible  range  of 
options  in  designing  source-specific 
enhanced  monitoring  requirements. 

H.  Enable  Effective  and  Efficient 
Information  Transfer 

The  EPA  intends  that  informaticm 
contained  in  enhanced  monitoring 
reports  (to  the  extent  not  protected 
under  laws  of  ccmfidenti^ty)  would  be 
used  for  several  air  cpiality  management 
purposes.  The  EPA  intends  to  promote 
consistent  data  submittals  to  tracdc 
progress,  consolidate  cnirrent  reporting 
burdens,  and  inform  affected- p^es  of 
a  scmice’s  complianc»  status  relative  to 
its  applicable  requirements. 

I.  Promote  Simple  and  Streandined 
Regjulations 

It  is  EPA’s  intmt  to  simplify  and 
streamline  these  regulations  to  the 
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extent  possible.  To  this  end.  EPA 
solicits  comments  as  to  how  this 
proposal  might  be  further  simplified  or 
streamlined. 

m.  Summary  of  Key  Concepts 

In  developing  these  proposed  rules  to 
implement  the  statutory  mandates  and 
intent  under  amended  section  114(a) 
and  title  V  of  the  Act.  there  are  several 
key  concepts  that  have  guided  the 
overall  approach  taken  in  the  proposed 
regulations: 

(1)  Enhanced  monitoring 
requirements  should  be  flexible  and 
allow  for  technological  innovation  and 
development; 

(2)  Enhanced  monitoring  data  must  be 
able  to  detect  deviations  with  sufficient 
representativeness,  accuracy,  precision, 
reliability,  hequency  and  timeliness  in 
order  for  an  owner  or  operator  to 
determine  and  certify  whether 
compliance  with  applicable  emission 
limitations  or  standards  is  continuous  or 
intermittent;  and 

(3)  A  link  between  the  provisions 
under  section  114(a)  and  the  provisions 
under  title  V  of  the  Act  was  intended  by 
Congress. 

Each  of  these  concepts  is  addressed  in 
further  detail  in  the  following 
subsections. 

A.  Development  and  Selection  of 
Enhanced  Monitoring  Protocols 

1.  General  Approach 

The  proposed  regulations  envision 
that  enhanced  monitoring  systems  and 
procedures  applicable  to  an  individual 
emissions  imit  would  be  set  forth  in  an 
enhanced  monitoring  protocol  to  be 
developed  and  proposed  by  an  owner  or 
operator  for  approval  by  the  permitting 
authority.  The  proposed  regulations 
would  require  an  owner  or  operator  to 
implement  an  enhanced  monitoring 
protocol  that  can  be  used  to  determine 
and  certify  continuous  or  intermittent 
compliance  in  accordance  with  section 
114(a)(3)  of  the  Act.  This  link  between 
the  enhanced  monitoring  protocol  and 
determining  whether  an  emissions  unit 
is  in  continuous  compliance  would 
serve  as  the  fundamental  criterion  on 
which  all  proposed  enhanced 
monitoring  protocols  must  be  evaluated. 

To  assure  sufficient  data  quality  for 
purposes  of  determining  continuous 
compliance  and  to  assist  in  the  selection 
and  evaluation  of  proposed  enhanced 
monitoring,  the  proposed  regulations 
would  require  that  an  enhanced 
monitoring  protocol  provide  for  the 
collection  of  data  wiffi  sufficient 
representativeness,  accuracy,  precision, 
reliability,  frequency  and  timeliness  to 
satisfy  the  basic  requirement  of 


determining  continuous  compliance. 

The  propo^  regulations  would 
include  specifications  and  requirements 
related  to  monitoring  equipment, 
installation,  performance,  performance 
verification  test,  and  quality  assurance 
procedures  to  assure  mat  ffiese  data 
quality  objectives  are  achieved. 

The  EPA  has  determined  ffiat  ffiere 
are  many  monitoring  systems  and 
procedures  ffiat  can  potentially  satisfy 
ffiese  basic  requirements  for  enhanced 
monitoring.  Depending  upon  ffie  nature 
of  me  emissions  unit  l^ing  monitored, 
an  enhanced  monitoring  protocol  could 
contain  elements  such  as:  continuous 
emission  monitoring  systems; 
continuous  process  or  control  device 
parameter  monitoring  systems  or 
procedures;  emission  calculations  based 
on  accepted  engineering  estimation 
techniques;  maintenance  and  analysis  of 
records  of  fuel  or  raw  materials  usage; 
periodic  verification  of  emissions, 
process  parameters  or  control  device 
parameters  using  portable  or  in  situ 
measurement  devices;  recording  results 
of  a  program  or  protocol  to  conduct 
specific  operation  and  maintenance 
procedures,  leak  detection,  fugitive  dust 
control,  or  offier  work  practices;  any 
other  form  of  measuring  emissions, 
process  parameters  or  control  device 
parameters  that  can  achieve  the 
requirements  of  the  proposed 
regulations;  or  any  combination  of  the 
above. 

Many  sources  subject  to  Federal 
regulatory  or  permit  requirements,  and 
some  SIP  sources,  use  one  or  more  of 
these  types  of  monitoring  systems  or 
procedures  already.  For  many  other  SIP 
sources,  one  or  more  of  these 
monitoring  methodologies  are  used  by 
similar  new  sources.  The  EPA  has 
proposed  to  classify  much  of  this 
existing  monitoring  as  “established 
monitoring.”  “Established  monitoring” 
would  be  defined  as  monitoring  that  has 
previously  been  demonstrated  as  a 
feasible  means  of  assessing  compliance 
at  a  specific  type  of  emissions  unit  at  a 
source,  without  taking  into  account  the 
date  of  construction  or  modification  of 
the  emissions  unit.  For  instance,  a 
monitoring  requirement  in  an  NSPS 
subpart  would  be  considered 
“established”  for  both  NSPS  and  SIP 
emissions  units  that  are  of  the  type 
covered  by  the  applicable  subpart. 
Established  monitoring  includes  the 
monitoring  requirements  specified  in  40 
CFR  part  60  (the  NSPS  program),  40 
CFR  part  61  (the  NESHAP  program), 
appendix  P  of  part  51  (SIP  GEMS 
requirements),  provisions  in  SIP’s  that 
implement  monitoring  systems  and 
procedures  identified  in  Control 
Technique  Guidelines  developed  by 


EPA  pursuant  to  section  108  of  the  Act, 
monitoring  requirements  in 
preconstruction  permits  issued  pursuant 
to  title  I  of  the  Act,  and.  the  Acid  Rain 
Program  monitoring  requirements  in  40 
CFR  part  75. 

The  proposed  regulations  would 
provide  as  one  option  that  an  owner  or 
operator  consider  using  the  best 
established  monitoring  for  the  owner  or 
operator’s  particular  emissions  unit  for 
the  purpose  of  enhanced  monitoring.  As 
not^  in  Section  I.B.I.,  the 
determination  of  what  is  the  “best” 
monitoring  would  involve  an 
assessment  of  the  circumstances  at  the 
particular  emissions  unit  in  question, 
and  would  not  necessarily  require  the 
use  of  the  best  technologically  and 
economically  feasible  monitoring. 

If  the  established  monitoring  satisfies 
the  requirements  of  part  64.  then  the 
owner  or  operator  could  propose  that 
monitoring  system  or  procedure  for 
purposes  of  its  proposed  enhanced 
monitoring  protocol.  If  necessary,  the 
owner  or  operator  would  modify  or  add 
to  the  performance  and  operating 
requirements  applicable  to  the 
established  monitoring  in  order  to 
satisfy  enhanced  monitoring 
performance  and  operating 
requirements  specified  imder  §  64.4(b), 
such  as  data  availability  requirements  or 
quality-assurance  procedures.  Where 
parameter  monitoring  is  involved,  the 
owner  or  operator  may  also  have  to 
include  procedures  for  establishing  a 
“demonstrated  compliance  parameter 
level”  in  order  to  demonstrate 
compliance  with  an  applic.able  emission 
limitation  or  standard.  (See  section 
IV.D.  for  discussions  of  these  topics.) 

If  no  established  monitoring  applies, 
or  if  the  owner  or  operator  considers  the 
established  monitoring  inappropriate, 
then  the  owner  or  operator  would  be 
able  to  propose  alternative  monitoring 
for  its  enhanced  monitoring  protocol.  In 
these  circumstances,  the  owner  or 
operator  would  have  to  identify  all 
monitoring  methodologies  that  are 
technologically  feasible  for  the 
particular  emissions  unit.  From  that 
group  of  potential  monitoring 
approaches,  the  owner  would  then  have 
to  select  a  methodology  that  can  best 
satisfy  enhanced  monitoring 
requirements  for  the  particular 
emissions  unit.  Again,  the 
determination  of  what  is  “best”  would 
involve  an  assessment  of  site-specific 
circumstances. 

After  the  evaluation  process,  the 
owner  or  operator  would  describe  and 
justify  in  a  permit  application  the 
proposed  enhanced  monitoring  protocol 
selected  on  the  basis  of  the  owner  or 
operator’s  evaluation.  The  application 
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would  have  to  list  the  monitoring 
methodologies  identiTied,  include  a 
summary  explanation  of  how  the 
proposed  monitoring  approach  would 
best  satisfy  the  enhanced  monitoring 
requirements  at  the  particular  emissions 
unit,  and  provide  detailed  supporting 
documentation  and  information. 

The  EPA  has  proposed  this  process  of 
identifying,  evaluating  and  proposing  an 
enhanced  monitoring  protocol  because 
it  emphasizes  the  use  of  monitoring 
systems  and  procedures  that  EPA  has 
previously  established  to  be  acceptable 
for  specific  emissions  units,  based  on 
the  specific  source  category,  the  type  of 
industry,  and  the  size  and  nature  of  the 
emissions  unit.  Where  an  owner  or 
operator  proposes  to  use  a  different  form 
of  monitoring,  then  the  process  of 
identifying  technologically  feasible 
monitoring  methodologies  before 
evaluating  a  methodology  for  use  in  an 
enhanced  monitoring  protocol  would 
assure  that  there  is  sufficient 
information  for  both  the  source  and  the 
permitting  authority  to  select  and 
approve  an  enhanced  monitoring 
protocol. 

It  should  be  noted  that  existing 
monitoring  systems  and  procedures, 
including  many  established  monitoring 
methodologies,  may  need  to  be 
upgraded,  either  through  improved 
instrumentation  or  through  improved 
practices  such  as  quality  assurance,  to 
meet  the  proposed  enhanced  monitoring 
protocol  requirements.  This  upgrading 
would  in  large  part  be  necessary  to 
satisfy  the  enhanced  quality  assurance 
and  data  availability  requirements  in  the 
proposed  regulations. 

Tne  EPA  has  proposed  this  flexible 
approach  for  selecting  an  enhanced 
monitoring  protocol  for  several  reasons. 
Given  the  short  time-frame  provided  by 
Congress  for  promulgating  regulations 
pursuant  to  section  114(a)(3),  it  would 
be  infeasible  for  EPA  to  develop 
regulations  dictating  the  enhanced 
monitoring  approach  that  each  possible 
source  category  must  adopt.  More 
importantly,  the  proposed  approach 
would  promote  the  development  of 
technological  advances  and  innovative 
ideas  for  cost-effective  enhanced 
monitoring  by  the  private  sector.  EPA  is 
committed  to  allowing  the  private 
market  to  develop  new  and  innovative 
means  of  achieving  the  air  quality  goals 
contained  in  the  Act.  One  of  the  primary 
fon:es  behind  the  1990  Amendments 
was  the  drive  to  increase  the  reliance 
upon  market-based  efficiencies  in 
developing  air  pollution  control 
requirements,  such  as  Congress 
included  in  the  allowance  trading 
provisions  for  the  Acid  Rain  Program 
under  title  IV  of  the  Act.  By  allowing 


source  owners  or  operators  to  have  a 
greater  input  on  the  type  of  monitoring 
that  can  be  used,  these  regulations  can 
allow  for  the  development  of  cost- 
effective  monitoring  alternatives  by  the 
regulated  community. 

This  flexible  approach  will  also  allow 
for  differences  in  sources’  potential 
variability  in  emissions  to  be  taken  into 
account.  The  emphasis  in  the  proposed 
rule  is  on  providing  monitoring  data 
that  can  determine  accurately  whether  a 
source  remains  in  compliance  with 
applicable  emission  limitations  or 
standards.  If  a  particular  emissions  unit 
has  a  large  margin  of  compliance  and 
low  potential  variability  in  emissions, 
then  less  sophisticated  monitoring 
would  be  more  appropriate  than  if  only 
a  small  margin  of  compliance  exists  or 
the  potential  variability  of  emissions  is 
high. 

The  EPA  anticipates  that  there 
generally  would  be  a  need  for  some  type 
of  continuous  instrumental  monitoring 
for  those  emissions  units  that  use  an 
add-on  control  device  to  achieve 
compliance  with  an  applicable  emission 
limitation  or  standard.  Proper  operation 
of  a  control  device  is  essential  for 
compliance  with  an  applicable  emission 
limitation  or  standard,  and  a  failure  of 
the  control  device  can  lead  to  significant 
emission  exceedances  even  if  a  large 
margin  of  compliance  is  demonstrated 
while  the  control  device  is  functioning 
properly. 

Because  many  types  of  control 
devices  are  subject  to  potential  reduced 
efficiency,  enhanced  monitoring 
generally  would  have  to  measure  on  a 
continuous  basis  the  efiectiveness  of  a 
control  device  in  order  to  determine 
continuous  compliance  with  the 
applicable  emission  limitation  or 
standard.  For  some  types  of  control 
devices,  an  owner  or  operator  may  be 
able  to  justify  less  frequent 
measurements  (e.g.,  less  frequent 
measurements  may  be  justified  for 
carbon  bed  adsorbers  used  to  control 
VOC  emissions  because  of  the 
operational  characteristics  of  that 
particular  control  device).  A  source 
generally  would  have  to  either  monitor 
the  emissions  exiting  the  control  device 
(and  entering  if  a  reduction  efficiency 
requirement  applies),  or  monitor  one  or 
more  operating  parameters  of  the 
control  device  and  maintain  appropriate 
records  for  the  emissions  unit. 

As  noted  earlier  in  section  I.B.,  the 
selection  and  use  of  monitoring, 
regardless  of  the  degree  of 
instrumentation  or  frequency  of  data 
collection,  is  not  intended  to  affect  the 
stringency  of  underlying  emission 
limitations  or  standards. 


2.  Distinguishing  Continuous 
Compliance  From  Continuous 
Monitoring 

The  reader  should  note  that  EPA  has 
included  within  the  monitoring 
approaches  listed  above  both 
continuous  and  p>eriodic  monitoring 
systems  and  procedures.  It  is  important 
to  distinguish  between  the  requirement 
under  section  114(a)(3)  to  determine 
“whether  compliance  is  continuous  or 
intermittent”  and  the  use  of  continuous 
or  periodic  monitoring  approaches. 
Continuous  compliance  generally  means 
to  remain  in  compliance  during  all 
times  that  compliance  is  required, 
consistent  with  the  applicable  averaging 
period.  Continuous  monitoring 
generally  means  to  measure  emissions 
or  parameters  on  an  extremely  fi^uent 
basis  and  then  to  average  those  results 
over  some  period  of  time. 

For  instance,  a  gaseous  CEMS  is 
required  under  40  CFR  part  60  to 
complete  one  cycle  of  measurement, 
analysis  and  data  recording  every  fifteen 
minutes,  and  then  those  individual 
measurements  are  averaged  over  a 
period  of  time,  often  one  hour,  to 
provide  a  single  average  emissions 
value.  For  many  emissions  units, 
frequent  measurements  and  averaging 
the  results  is  unnecessary  to  determine 
whether  compliance  is  continuous.  In 
these  circumstances,  periodic 
measurements  can  be  used  to  determine 
continuous  compliance. 

The  determination  of  measurement 
frequency  is  a  function  of  both  the 
averaging  period  for  the  emission 
limitation  or  standard  and  the  potential 
variability  of  emissions.  As  a  general 
matter,  a  determination  of  continuous 
compliance  will  require  some  data  for 
all  applicable  averaging  periods  for  a 
standard.  Where  the  potential  variability 
in  emissions  is  high,  then  several 
measurements  within  an  averaging 
period  may  be  required.  Where  the 
potential  variability  is  low,  a  single 
periodic  measurement  that  covers 
several  averaging  periods  may  be 
appropriate. 

For  instance,  fuel  sampling  and 
analysis  may  be  an  appropriate  form  of 
enhanced  monitoring  at  some  fossil 
fuel-fired  steam  generating  emissions 
units.  By  conducting  proper  fuel 
sampling  and  analysis,  sulfur  dioxide 
(SO2)  emission  rates  can  be  determined 
based  on  the  sulfur  content  of  the  fuel 
used  and  the  amount  of  fuel  consumed. 
If  an  hourly  averaging  time  is  specified, 
usage  rates  may  have  to  be  determined 
on  a  more  frequent  basis  than  if  the 
averaging  time  is  daily.  As  another 
example,  since  the  sulfur  content  of  coal 
is  more  variable  than  that  of  distillate 
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oil,  coal  generally  would  require  more 
frequent  sampling  and  analysis.  See 
section  IV.D.  for  a  further  discussion  of 
measurement  frequency  and  related 
performance  specifications. 

In  public  comments  received  during 
development  of  the  proposal,  some 
commenters  suggested  that  the  phrase 
“continuous  or  intermittent”  as  used  in 
section  114(a)(3)  referred  to  whether  the 
methodology  us^  for  determining 
compliance  was  continuous  or 
intermittent,  not  whether  compliance 
was  continuous  or  intermittent.  The 
EPA  believes  that  this  interpretation  of 
the  statute  is  contrary  to  the  explicit 
language  of  section  114(a)(3).  S^ion 
114(a)(3)  states  that  a  compliance 
certification  must  include,  among  other 
items,  two  discreet  elements:  the 
methods  used  to  “determine  the 
compliance  status  of  the  source"  and 
“whether  compliance  is  continuous  or 
intermittent."  If  Congress  had  intended 
the  latter  phrase  to  apply  to  the 
methodology  for  determining 
compliance.  Congress  would  have 
required  that  the  certification  identify 
whether  compliance  was  determined  on 
a  continuous  or  intermittent  basis. 

The  conhision  on  this  issue  may  stem 
in  part  from  language  in  section 
114(a)(1)  that  gives  the  Administrator 
the  authority  to  require  any  source  to 
conduct  monitoring,  testing,  reporting 
and  recordkeeping  “on  a  one-time, 
periodic  or  continuous  basis."  This 
language  was  added  to  section  114(a)(1) 
to  clarify  EPA’s  long-standing  ability  to 
require  any  owner  or  operator  to  collect 
and  submit  data  pursuant  to  section  114 
of  the  Act.  The  new  language  in  section 
114(a)(1)  reaffirms  EPA's  authority  to 
obtain  this  information  on  a  one-time, 
periodic,  or  continuous  basis.  The  EPA 
believes  that  the  citations  to  discussions 
in  a  Senate  report  (see  S.  Rep.  228, 101st 
Cong.,  1st  Sess.,  at  368  (1989))  made  by 
these  commenters  apply  to  this  general 
provision  and  are  not  related  to  the  term 
“enhanced  monitoring"  or  the  related 
provisions  of  section  114(a)(3). 

3.  Enhanced  Monitoring  Reference 
Document 

Included  in  the  docket  for  the 
proposed  regulations  is  a  separate 
preliminary  draft  “Enhanced 
Monitoring  Reference  Document” 
(referred  to  hereafter  as  the  “EM 
Reference  Document”).  The  EPA 
believes  that  this  dociiment,  when 
finalized,  will  serve  to  reduce  the 
burden  on  permitting  authorities  and 
sources  by  laying  out  the  protocol 
evaluation  process  and  including  many 
examples  of  acceptable  protocols. 

The  EM  Reference  Document  provides 
an  overview  of  the  enhanced  monitoring 


program  and  the  types  of  issues  that 
must  be  addressed  by  an  owner  or 
operator  that  seeks  to  comply  with  the 
proposed  part  64  requirements.  The 
document  also  reviews  the  selection 
process  and  provides  a  summary  of  the 
“established  monitoring"  from  existing 
monitoring  regulations  that  could  be 
evaluated  by  an  owner  or  operator 
where  applicable.  (See  the  discussion  of 
“established  monitoring"  in  sections 
in.A.l,  and  IV.D.5.) 

The  EM  Reference  Document  also 
provides  examples  of  other  monitoring 
systems  and  procedures  that  potentially 
could  be  used  as  enhanced  monitoring. 
The  document  also  describes 
performance  specifications,  calibration 
and  quality  assurance  procedures,  and 
data  availability  requirements  for 
enhanced  monitoring  protocols.  Finally, 
the  document  provides  guidance  on 
how  enhanced  monitoring  can  be 
addressed  in  preparing  permit 
applications  and  in  developing  permit 
terms  and  conditions. 

The  EM  Reference  Document  is  not 
included  as  part  of  the  proposed 
regulation  and  is  not  intended  to  be 
viewed  as  a  regulatory  requirement. 
Rather,  the  EM  Reference  Document  is 
intended  to  simplify  the  permitting 
process  to  the  maximum  extent  possible 
by  providing  a  compendium  of 
established  monitoring  and  other 
potential  approaches  to  enhanced 
monitoring.  Thus,  for  many  situations, 
an  owner  or  operator  would  be  able  to 
rely  on  the  EM  Reference  Document  as 
support  in  justifying  that  a  proposed 
enhanced  monitoring  protocol  can 
satisfy  the  regulatory  requirements. 

In  some  instances,  however,  the 
owner  or  operator,  or  the  permitting 
authority,  may  decide  that  a  system  or 
procedure  identified  in  the  EM 
Reference  Document  is  inappropriate  for 
an  emissions  unit  at  a  particular  source 
because  of  unit-speciHc  concerns,  such 
as  measurement  interferences  or  unique 
design  considerations.  In  other 
instances,  an  owner  or  operator  may 
propose  another  alternative  that  will 
provide  sufficient  data  to  satisfy 
enhanced  monitoring  requirements,  but 
that  is  less  costly  for  the  source.  Finally, 
due  to  the  scope  of  the  enhanced 
monitoring  program,  the  EM  Reference 
Document  caimot  be  all-encompassing. 
For  emissions  units  not  include,  the 
owner  or  operator  would  have  to 
demonstrate  to  the  permitting  authority 
that  its  proposed  enhanced  monitoring 
protocol  meets  the  requirements  of  the 
proposed  regulations. 

Tne  EPA  intends  that  the  EM 
Reference  Document  will  be  a  dynamic 
document  and  that  additional  non¬ 
instrumental  and  instrumental 


monitoring  approaches  will  be  added 
over  time  to  increase  the  effectiveness  of 
the  document  as  a  reference  tool  for 
permitting  authorities  and  the  regulated 
community.  The  EPA  anticipates  adding 
additional  examples  to  the  document 
prior  to  promulgation  of  final  enhanced 
monitoring  rules.  In  addition,  EPA 
encourages  all  affected  parties  to  submit 
comments  on  the  EM  Reference 
Document  and  to  propose  enhanced 
monitoring  protocols  for  consideration, 
not  only  before  promulgation  of  the  part 
64  regulations,  but  after  that  time  as 
well.  In  this  manner,  the  document  can 
be  updated  on  a  regular  basis. 

B.  Purpose  of  Enhanced  Monitoring 

The  enhanced  monitoring  and 
compliance  certification  program 
constitutes  a  new  initiative  under 
sections  114(a)(3)  and  113(e)  of  the  Act 
designed  to  increase  overall  compliance 
with  applicable  emission  limitations  or 
standards.  Historically,  the 
determination  of  the  compliance  status 
of  an  emissions  unit  has  been  made  in 
many  cases  on  the  basis  of  a  single 
compliance  demonstration,  sometimes 
followed  by  additional  (usually 
inh^uent)  compliance  demonstrations 
to  conHrm  continuing  compliance.  For 
new  sources,  an  initial  performance  test 
using  reference  test  method  procedures 
is  conducted  in  order  to  document  an 
emissions  unit’s  capability  to  comply 
with  applicable  emi^ion  limitations  or 
standards.  After  demonstrating  that  an 
emissions  unit  is  capable  of  compliance 
through  this  initial  test.  EPA  has 
generally  relied  upon  surveillance 
techniques  (e.g.,  inspections,  citizen 
complaints,  etc.)  to  target  sources  for 
further  compliance  demonstrations. 

^he  requirements  of  section  114(a)(3) 
shift  to  the  owner  or  operator  the 
burden  to  document  and  report  whether 
an  emissions  unit  remains  in 
compliance  with  applicable  emission 
limitations  or  standards  over  time.  As 
required  by  section  114(a)(3),  a 
responsible  official  of  the  source  must 
certify  “whether  compliance  is 
continuous  or  intermittent"  during  the 
reporting  period.  In  order  to  meet  the 
clean  air  goals  of  the  Act,  owners  or 
operators,  not  EPA  and  States,  must 
collect  sufficient  data  to  determine  and 
report  on  the  continuous  compliance 
status  of  their  emissions  units. 

The  EPA  anticipates  that  for  those 
source’s  subject  to  the  enhanced 
monitoring  requirements,  the  proposed 
enhanced  monitoring  program  coupled 
with  the  compliance  certification 
provisions  of  part  70  would  improve 
overall  compliance  with  emission 
limitations  or  standards  under  the  Act 
and  bring  noncomplying  owners  or 
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operators  into  compliance.  The 
increased  compliance  that  can  be 
achieved  through  effective 
implementation  of  these  proposed 
regulations  and  the  part  70  regulations 
would  reduce  emissions  signiHcantly 
below  current  levels.  The  data  analyzed 
by  EPA  in  developing  the  RIA  for  these 
proposed  regulations  (see  section  Vl.C.) 
indicate  that  where  monitoring 
programs  have  been  initiated  for 
determining  continuous  compliance, 
emissions  have  been  reduced 
significantly.  The  reduced  emissions 
that  would  occur  from  effective 
implementation  is  thus  a  primary 
environmental  benefit  of  these  proposed 
reflations. 

In  addition  to  environmental  beneffts, 
such  emissions  reductions  will  probably 
result  in  substantial  reductions  in  the 
overall  cost  of  air  pollution  control.  The 
RIA  performed  to  support  the  proposal 
documents  that  enhanced  monitoring 
can  achieve  emissions  reduction  more 
cost-effectively  than  additional  control 
technology  requirements.  By  increasing 
the  compliance  rate  with  existing 
requirements  through  the  performance 
of  enhanced  monitoring,  the  need  for 
additional,  more  costly  control 
regulations  can  be  avoided.  For 
instance,  with  respect  to  VOC  emission 
inventories  required  in  nonattainment 
areas,  EPA  currently  allows  States  to 
take  credit  for  only  80  percent  of  the 
emission  reductions  that  could  be 
achieved  by  full  compliance  with  a 
regulation.  Increased  compliance  would 
allow  States  to  take  credit  for  additional 
reductions.  In  particular,  where  a  State 
must  document  reasonable  further 
progress  in  nonattainment  areas 
pursuant  to  title  I  of  the  Act,  EPA  is 
considering  the  option  of  allowing  a 
State  that  has  implemented  these 
proposed  rules  to  take  credit  for  a 
signiffcant  portion  of  its  required 
progress  demonstration;  this  point  is 
discussed  in  further  detail  in  section 
V.A. 

Finally,  as  noted  earlier  in  section 
I.C.,  a  self-monitoring  program  can  have 
economic  benefits  for  many  sources  as 
well.  Self-monitoring  can  increase 
operating  efficiencies  and  reduce 
process  costs.  Monitoring  can  also 
document  the  need  to  perform  routine 
maintenance  of  control  equipment  and 
avoid  the  need  to  perform  costly  repairs 
to,  or  even  replacement  of,  a  large 
capital  investment.  Instrumental 
systems  can  frequently  be  used  to 
diagnose  control  device  problems.  In 
addition,  self-monitoring  could  provide 
data  that  would  allow  an  owner  or 
operator  to  rectify  control  device 
problems  before  a  period  of  non- 
compliance  occurs  and  eliminate 


potential  exposure  to  enforcement 
actions. 

Section  114(a)(3)  specifically  requires 
that  a  certification  be  based  upon  a 
determination  of  whether  compliance 
was  continuous  or  intermittent. 
Therefore,  the  enhanced  monitoring 
protocol  must  collect  data  that  can  be 
used  to  document  compliance  and 
facilitate  enforcement  of  documented 
violations.  Congress  noted  in  a  Senate 
Committee  Report  that  “similar  to  the 
reporting  requirements  of  the  Clean 
Water  Act,  33  U.S.C.  1342,  compliance 
certifications  and  emission  data 
submitted  pursuant  to  this  [section 
114(a)(3)]  authority  will  facilitate 
enforcement,  due  in  part  to  the  fact  that 
such  data  and  certifications  can  be  used 
as  evidence.”  (S.  Rep.  228, 101st  Cong., 
1st  Sess.,  at  368  (1989)).  Similarly,  a 
House  Committee  Report  stated  that  this 
section  “confirms  that  EPA  has  . 
authority  under  section  114(a)  to  require 
enhanced  monitoring  and  to  require 
such  monitoring  in  compliance 
certifications.”  (H.R.  Rep.  490, 101st 
Cong.  2d  Sess.,  pt.  1,  at  394  (1990).) 
Thus,  Congress  linked  enhanced 
monitoring  and  compliance 
certifications,  with  the  idea  that 
enhanced  monitoring  data  would  serve 
as  the  basis  for  certifying  compliance 
and  could  be  used  to  determine  the 
existence  of  an  enforceable  violation. 

To  be  effective,  this  program  must 
also  be  practical  and  cost-effective  for 
both  the  regulated  community  and  the 
regulatory  agencies  at  the  local.  State 
and  Federal  level.  The  EPA  realizes  that, 
because  many  existing  reference  test 
methods  require  expensive  in-stack 
sampling  te^niques,  it  would  often  be 
impractical  to  require  a  source  to 
conduct  such  tests  fiequently  enough  to 
have  representative  data  with  which  to 
determine  and  certify  its  compliance 
status  over  a  period  of  time.  However, 
some  existing  provisions  in  40  CFR 
parts  51,  52,  60  and  61,  and  in  some 
SIP’s,  are  written  in  a  manner  that 
potentially  limits  determinations  of 
compliance  to  such  reference  method 
test  procedures.  To  implement  the  new 
statutory  mandate  effectively,  the 
existing  provisions  must  be  modified  to 
allow  explicitly  for  the  enhanced 
monitoring  and  compliance  certification 
requirements  to  be  implemented 
through  40  CFR  parts  64  and  70. 

Thus,  this  proposal  would  include 
several  changes  to  40  CFR  parts  52,  60 
and  61  to  address  this  issue.  (Additional 
amendments  to  parts  51  and  52  to 
address  preconstruction  permit 
implementation  issues  are  discussed  in 
section  V.C.)  These  amendments  would 
allow  for  the  use  of  enhanced 
monitoring  protocols  approved  through 


the  part  64  process,  if  applicable  (and 
on  the  basis  of  other  monitoring 
approved  through  the  part  70  process), 
for  the  purpose  of  certifying 
compliance,  in  addition  to  the  means  of 
determining  and  certifying  compliance 
provided  for  in  the  referenced 
regulations.  The  EPA  also  intends  to 
require  through  State  implementation 
plan  (SIP)  call  procedures  that  all  SIP’s 
contain  adequate  authority  to  allow  for 
the  enhanced  monitoring  (and  other  part 
70  monitoring)  to  be  used  for 
compliance  certification  purposes. 

In  addition  to  making  enhanced 
monitoring  and  periodic  monitoring 
data  usable  for  compliance 
certifications,  the  amendments  and  the 
SIP  Call  also  will  make  changes  which 
make  EPA’s  enforcement  scheme 
consistent  with  the  changes  made  by 
Congress  to  section  113  of  the  Act. 
Congress  made  these  changes,  such  as 
providing  EPA  with  the  authority  to 
issue  administrative  penalty  orders 
under  the  Act,  to  strengthen  EPA’s 
ability  to  bring  enforcement  actions  for 
violations  of  the  Act. 

The  change  to  the  Act  most  relevant 
to  the  proposed  amendments  is  section 
113(e).  Section  113(e)  of  the  Act  is 
entitled  “Penalty  Assessment  Criteria,” 
which  in  addition  to  establishing  the 
factors  to  be  assessed  in  the  pendty 
phase  of  trial,  also  creates  presumptions 
for  proving  continuing  violations.  (See 
section  113(e)(2)  of  the  Act,  42  U.S.C. 
7413(e)(2).)  In  addition,  most  relevant 
for  the  purposes  of  this  proposed  rule, 
section  113(e)(1)  clarifies  that  violations 
can  be  proved  based  on  any  credible 
evidence  admissible  under  the  Federal 
Rules  of  Evidence.  Section  113(e)(1) 
now  provides  that  “in  determining  the 
amount  of  any  penalty  to  be  assessed 
*  •  *  the  Adiministrator  or  the  court,  as 
appropriate,  shall  take  into 
consideration  *  *  *  the  duration  of  the 
violation  as  established  by  any  credible 
evidence  (including  evidence  other  than 
the  applicable  test  method)*  *  *  .”  (See 
section  113(e)(1)  of  the  Act,  42  U.S.C. 
7413(e)(1).)  Under  the  Act,  penalties  are 
assessed  for  each  day  of  violation.  (See 
sections  113(b),  113(d)  and  113(e)(2),  42 
U.S.C.  7413(b),  7413(d)  and  7413(e)(2).) 
Therefore,  penalties  cannot  be 
considered  or  assessed  imless,  and 
until,  liability  for  the  underlying  days  of 
violation  has  been  established.  In  onder 
for  a  court  to  consider  penalty 
assessment  for  the  “duration  of  the 
violation,”  liability  for  the  violation 
must  first  be  established  by  appropriate 
means,  including  “as  established  by  any 
credible  evidence.” 

The  legislative  history  explains  that 
Congress  intended  to  grant  the  Agency 
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greater  flexibility  in  its  use  of  evidence 
in  proving  a  violation.  Congress  stated: 

*  *  *  the  amendment  clarifies  that  courts 
may  consider  any  evidence  of  violation  or 
compliance  admissible  under  the  Federal 
Rules  of  Evidence,  and  that  they  are  not 
limited  to  consideration  of  evidence  that  is 
based  solely  on  the  applicable  test  method  in 
the  State  implementation  (plan]  or 
regulation.  For  example,  Courts  may  consider 
evidence  from  continuous  emission 
monitoring  systems,  expert  testimony,  and 
bypassing  and  control  equipment 
malfunctions,  even  if  these  are  not  the 
applicable  test  methods.  Thus,  this 
amendment  overrules  the  ruling  in  United 
States  V.  Kaiser  Steel  Carp.,  No.  82-2623-IH 
(C.D.  Cal.  January  17, 1984)  to  the  extent  that 
the  court  in  that  case  excluded  the 
consideration  of  such  evidence.  (S.  Rep.  No. 
228, 101st  Cong.,  1st  Sess.  1,  366  (1989), 
reprinted  in  1990  U.S.  Code  Cong.  &  Admin. 
News  3385,  3749.) 

In  addition.  Congress  also  stated  that  the 
enforcement  title  of  the  Clean  Air  Act 
Amendments  of  1990  makes  “clear  that 
the  Agency  may  rely  upon  any  credible 
evidence  of  violations  in  pursuing 
alleged  violations.”  (S.  Rep.  No.  228, 
101st  Cong.,  1st  Sess.  1,  366  (1989), 
reprinted  in  1990  U.S.  Code  Cong.  & 
Admin.  News  3385,  3741.) 

The  statutory  language  and  the 
legislative  history  demonstrate  that 
Congress  intended  to  amend  the  penalty 
assessment  provision  in  part  to  overrule 
Kaiser  Steel.  In  Kaiser  Steel,  EPA  argued 
to  the  court  that  it  should  be  able  to 
prove  violations  based  on  evidence 
other  than  the  applicable  “reference” 
test  method.  Then,  as  now,  section 
113(a)  allowed  the  initiation  of  an 
enforcement  action  based  on  any 
information  available  to  the 
Administrator.  (See  section  113(a),  42 
U.S.C  7413(a).)  The  court  disagreed 
with  EPA’s  argument  and  ruled  that 
expert  testimony  of  the  opacity  of 
Kaiser’s  blast  furnace  exhaust  gases  was 
inadmissible  because  the  testimony  did 
not  strictly  comply  with  the  applicable 
test  method.  Thus,  EPA  was  limited  to 
proving  violations  on  days  for  which 
reference  test  data  was  available.  In 
overruling  Kaiser  Steel,  Congress 
intended  that  section  113(e)  would 
facilitate  enforcement  by  allowing  for 
the  use  of  any  credible  evidence  to 
prove  a  violation. 

*rhus,  section  113(e),  read  in 
conjunction  with  sections  113(a),  (b) 
and  (d),  authorizes  the  Agency  to  bring 
enforcement  actions  based  on  any 
credible  evidence.  However,  some 
provisions  now  in  applicable  state 
implementation  plans  and  in  existing 
Federal  regulations  (e.g.,  40  CFR 
52.12(c),  60.11,  and  61.12)  appear  to 
conflict  with  these  statutory  provisions. 


Accordingly,  EPA  is  planning  to  call 
for  States  to  amend  their  applicable 
implementation  plans  to  ensure  that 
owners  or  operators  may  use  enhanced 
monitoring  (or  other  monitoring 
approved  for  the  source  pursuant  to  part 
70)  for  compliance  certiflcation 
purposes,  and  that  data  from  this 
monitoring,  along  with  any  other 
credible  evidence,  may  be  used  as 
evidence  of  a  violation  of  an  applicable 
plan.  The  proposed  amendments  to 
parts  51,  52,  60,  and  61  would  have  the 
same  goal. 

The  EPA  considered  the  option  of 
requiring  States  to  revise  the  applicable 
plan  by  amending  each  individual 
f^ederally-enforceable  regulation 
applicable  to  emissions  units.  This 
approach,  however,  would  have  taken 
an  enormous  investment  of  time  and 
resources  by  the  States  and  by  EPA; 
moreover,  it  would  have  been  difficult 
to  implement  in  a  timely  manner, 
thereby  frustrating  implementation  of  a 
significant  new  initiative  under  the  Act. 
The  EPA,  therefore,  believes  that  the 
proposed  revisions  to  the  general 
provisions  of  the  applicable  regulations 
and  plans  would  achieve  the  statutory 
mandates  in  the  most  efflcient  manner. 

The  EPA  solicits  comments  on  the 
proposed  approaches  discussed  in  this 
section. 

C.  Relationship  to  Title  V  Permit 
Program 

In  accordance  with  title  V  of  the  Act, 
EPA  promulgated  regulations  requiring 
States  to  implement  and  enforce 
operating  permits  programs  at  40  CFR 
part  70  on  July  21, 1992  (57  FR  32314). 
The  operating  permits  program  signifies 
an  important  development  in  the 
administration  of  the  Act  and  makes  the 
air  program  consistent  with  other 
environmental  programs  that  use 
operating  permit  systems,  such  as  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  program 
under  the  Clean  Water  Act  (40  CFR 
parts  122-124)  and  the  hazardous  waste 
permit  program  under  the  Resource 
Conservation  and  Recovery  Act  (40  CFR 
parts  270  and  271). 

The  proposed  regulations  have  been 
developed  to  work  in  concert  with  the 
operating  permits  program.  (The  reader 
should  note  that  the  proposed 
regulations  also  would  implemented 
through  preconstruction  permits 
programs  pursuant  to  parts  C  and  D  of 
title  I  of  the  Act.  The  relationship 
between  the  propiosal  and  these  permit 
programs  is  discussed  in  section  V.C.  of 
this  preamble.)  The  following 
discussion  hi^lights  the  most 
significant  areas  of  interrelationship 
between  the  proposed  enhanced 


monitoring  program  and  the  opierating 
permits  program. 

1.  Implementation 

To  allow  for  a  flexible  approach  for 
enhanced  monitoring  protocol  selection, 
the  proposed  regulations  would  require 
that  the  enhanc^  monitoring  protocol 
for  each  affected  emissions  imit  be 
approved  through  the  operating  permit 
process.  An  owner  or  operator  would  be 
required  to  propose  an  enhanced 
monitoring  protocol  in  its  operating 
permit  application  which  could  then  be 
reviewed  and  acted  upon  by  the 
permitting  authority.  The  operating 
permit  issued  to  the  owner  or  operator 
would  contain  the  requirements 
associated  with  the  enhanced 
monitoring  protocol. 

The  enhanced  monitoring 
requirements  luider  part  64  would  be 
independent  requirements  separate  frum 
the  part  70  regulations.  However, 
because  of  the  close  link  between  these 
requirements  and  the  operating  permits 
program,  proposed  part  64  would  also 
contain  permit  application  and  content 
requirements.  The  EPA  believes  that 
this  implementation  guidance  would 
facilitate  eflective  implementation  of 
part  64  under  the  operating  permits 
program. 

It  should  also  be  noted  that,  although 
part  64  requirements  are  independent  of 
part  70,  owners  or  operators  would 
satisfy  the  general  part  70  monitoring 
requirements  for  those  emissions  units 
and  applicable  requirements  for  which 
sources  conduct  part  64  enhanced 
monitoring.  For  example,  an  emissions 
unit  currently  may  have  no  monitoring 
under  existing  requirements  that  can  be 
used  for  certifying  whether  compliance 
is  continuous  or  intermittent.  The 
general  provisions  of  §  70.6(a)(3)  would 
require  the  source  to  All  that  gap  as  part 
of  the  part  70  process.  If,  however,  that 
same  emissions  unit  would  be  subject  to 
the  part  64  requirements,  part  64  would 
nil  flie  gap  without  additional  measures 
required  under  part  70.  (See  the  earlier 
discussion  of  the  role  of  gap-filling  in 
the  title  V  process  in  section  I.B.) 

2.  Reporting 

As  mentioned  in  Section  I.,  title  V 
requires  monitoring  and  compliance 
certification.  Under  40  CFR  70.6,  all 
permits  must  contain  terms  and 
conditions  specifying  monitoring  and 
compliance  certiflcation  requirements. 
Moreover,  40  CFR  70.6(c)(5)  includes  all 
of  the  statutory  criteria  required  under 
section  114(a)(3)  for  the  content  of  a 
compliance  certiflcation,  including  a 
requirement  that  the  certiflcation  state 
whether  compliance  was  continuous  or 
intermittent.  That  section  also  states 
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that  the  certification  shall  include  such 
other  information  as  may  be  required 
pursuant  to  regulations  developed 
under  section  114(a)(3).  Because  the  40 
CFR  part  70  provisions  include  the 
minimum  statutory  criteria  concerning 
content  of  a  certification,  the  proposed 
regulations  would  not  require  a  separate 
annual  compliance  certification  under 
part  64,  but  would  simply  require  that 
the  annual  compliance  certihcation 
submitted  under  40  CFR  part  70  he 
based  on  enhanced  monitoring  data  for 
all  emissions  units  and  applic^le 
requirements  subject  to  part  64.  Thus 
the  reader  should  note  that,  although 
the  proposed  regulations  focus  on 
enhanced  monitoring  requirements,  the 
proposed  regulations  would  act  together 
with  the  previously  promulgated  part  70 
regulations  to  create  an  integrated 
enhanced  monitoring  and  compliance 
certification  program. 

3.  Flexible  and  Market  Strategies 

As  noted  in  section  II.,  flexibility  and 
the  use  of  market-based  incentives  are 
both  guiding  principles  behind  the 
implementation  of  the  title  V  operating 
permits  program  and  the  proposed 
regulations.  Two  specific  flexible 
strategies  highlighted  in  the 
promulgation  of  part  70  have  been 
incorporated  into  these  proposed 
regulations.  First,  40  CFR  70.4(bHl2)(ii), 
70.6(a)(8)  and  70.6(aKlO)  allow  a  State 
program  to  allow  permitted  sources  to 
trade  emissions  within  a  single  source 
where  the  applicable  implementation 
plan  allows  for  such  trading.  These 
provisions  are  intended  to  promote 
greater  reliance  on  market-based 
programs  and  least  cost  compliance 
planning.  The  proposal  would  apply  to 
such  emissions  units  at  a  source 
allowed  to  trade  emissions  under  this 
part  70  provision.  This  approach, 
coupled  with  the  flexible  monitoring 
selection  process  incorporated  in  the 
proposed  regulations,  would  give  the 
sources  the  necessary  flexibility  while  at 
the  same  time  requiring  the  accurate 
emissions  tracking  information  needed 
for  a  successful  and  enforceable  trading 
program. 

Tre  second  strategy  in  part  70  is  the 
concept  of  alternative  limits  adopted  at 
permit  issuance.  40  QrR  70.6(a){lMiii) 
allows  a  State  to  incorporate  at  permit 
issuance  an  alternative  limit  that  is 
equivalent  to  the  underlying 
requirement,  if  the  applicable 
implementation  plan  allows  for  such 
action.  That  section  requires  that  the 
alternative  limit  be  quantifiable, 
accountable,  «iforceable  and  based  on 
replicable  procedures. 

This  part  70  provision  could  assist  in 
the  facilitation  of  the  flexible  enhanced 


monitoring  protocol  selection  approach 
taken  in  tlw  proposed  regulation, 
especially  where  parameter  monitoring 
may  be  used.  Once  the  monitored 
parameter  (or  parameters)  satisfles  the 
requirements  above,  the  appropriate 
parameter  limitation(s)  could  be 
established  as  the  alternative  limit  to  the 
underlying  emission  limitation  or 
standard.  The  compliance  status  with 
the  alternative  limit  would  then  be 
determined  based  upon  the  enhanced 
monitoring  protocol  data. 

4.  Permit  Fees 

The  cost  of  implementing  part  64  will 
be  one  of  the  costs  that  can  be  recovered 
through  permit  fees  required  under  title 
V  of  the  Act.  Section  502(b)(3)(A) 
provides  that  a  State  program  must 
require  sources  subject  to  part  70  to  pay 
an  annual  fee  to  cover  all  “reasonable 
(direct  and  indirect)  costs”  required  to 
develop  and  administer  the  permit 
program.  Under  40  CFR  70.9(b),  the 
costs  of  “emissions  monitoring,” 
“supporting  and  tracking  of  permit 
applications,  compliance  certifications, 
and  data  entry,”  and  all  costs  associated 
with  “implementing  and  enforcing  the 
terms  of  any  part  70  permit”  are  all 
covered  by  the  fee  requirements. 

Enhanced  monitoring  will  prove  to  be 
an  aid  to  owners  or  operators  that  are 
assessed  a  fee  based  on  the  preceding 
year’s  actual  emissions.  Through  the 
implementation  of  the  proposed 
enhanced  monitoring  requirements,  an 
owner  or  operator  would  have  a  more 
accurate  data  base  with  which  to 
document  its  most  significant 
emissions.  This  could  lead  to  reduced 
overall  fees  for  the  owner  or  operator 
because  emissions  documented  through 
enhanced  monitoring  would  replace 
other  more  general  emi^ion  estimation 
techniques  which,  by  not  being  able  to 
take  into  account  actual  operating 
conditions,  can  inflate  the  actual 
emissions  that  occur  at  a  source. 

IV.  Discussion  of  the  Key  Aspects  of  the 
Proposed  Regulation 

A.  64.1 — Applicability 

1.  Applicability  To  Hazardous  Air 
Pollutant  Souris 

Section  64.1(a)  would  state  that  the 
enhanced  monitoring  requirements 
under  part  64  apply  to  all  emission 
limitations  m  standards  established 
under  40  CFR  part  61  at  any  source  that 
is  required  to  obtain  an  operating  permit 
under  part  70.  Part  61  (the  existing 
NESHAP  program)  governs  the  control 
of  several  hazardous  air  pollutants  firmn 
several  different  categories  of  stationary 
sources. 


These  existing  NE^lAP’s  generally 
contain  monitoring  requirements  and 
part  64  would  state  that  part  61 
monitoring  requirements  are  considered 
“established  monitoring”  for  the 
applicable  emissions  units.  The  EPA 
believes  that  owners  or  operators 
generally  would  be  able  to  use  such 
monitoring  to  propose  an  enhanced 
monitoring  protocol  without  making 
substantial  additional  efforts  to  comply 
with  proposed  part  64.  However,  the 
part  61  emission  standards  are  of 
significant  environmental  importance 
and  thus  EPA  considers  it  appropriate  to 
ensure  that  an  owner  or  operator  be 
required  to  monitor  for  continuous 
compliance  with  all  such  standards. 

The  EPA  considers  future  standards 
that  are  being  developed  for  hazardous 
air  pollutants  to  be  of  significant 
importance  and  intends  to  require 
enhanced  monitoring  of  sources  subject 
to  such  standards.  However,  EPA 
intends  to  address  the  enhanced 
monitoring  requirements  pursuant  to 
section  114(a)(3)  in  the  requirements 
developed  for  such  pollutants  and  not 
as  ptart  of  the  general  provisions  in 
proposed  part  64.  The  following 
discusMon  briefly  summarizes  Uiis 
proposed  approach. 

As  amended  in  1990,  section  112  of 
the  Act  requires  EPA  to  promulgate 
emission  standards  for  categories  or 
subcategories  of  additional  hazardous 
air  pollutant  sources  according  to  a 
prescribed  regulatory  schedule.  The 
emission  standards  are  to  be  based  on 
maximum  achievable  control 
technology  (MACT).  These  standards 
will  be  promulgated  at  40  CFR  part  63. 

If  EPA  foils  to  promulgate  a  standard  in 
a  timely  foshion,  section  112(j)  of  the 
Act  requires  that  a  permit  include  a 
standard  that  is  equivalent  to  the 
standard  that  would  be  required  under 
a  promulgated  rulemaking.  Similarly, 
section  112(g)  requires  a  case-by-case 
emission  standard  for  any  new  or 
modifled  major  hazardous  air  pollutant 
source  if  no  emission  standard  has  been 
promulgated  by  EPA. 

EPA  intends  that  the  general 
provisions  of  part  63,  MACT  standards 
promulgated  by  rulemaking  in 
individual  subparts  of  part  63,  or 
permit-speciflc  conditions  pursuant  to 
sections  112  (g)  and  (j),  will  include, 
pursuant  to  the  authority  in  section 
114(aK3)  of  the  Act.  appropriate 
enhanced  monitoring  provisions. 
Therefore,  the  general  enhuiced 
monitoring  requiremmits  in  the 
proposed  part  64  regulations  wpuld 
apply  only  to  the  part  61  NESHAP 
requirements  that  have  beoi  established 
without  implem^iting  section  114(aK3) 
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of  the  Act  and  not  to  these  new  section 
112  requirements. 

2.  Other  Regulated  Air  Pollutant 
Sources 

For  sources  of  non-hazardous 
regulated  air  pollutants,  the  proposed 
regulations  would  apply  only  to 
emissions  units  at  “major  stationary 
sources.”  As  defined  under  section  302 
of  the  Act,  that  term  generally  applies  to 
any  stationary  source  with  the  potential 
to  emit  100  tons  or  more  per  year  of  any 
air  pollutant.  However,  other  sections  of 
the  Act  modify  this  general  definition 
by  lowering  the  applicable  threshold. 
The  definition  of  “major  source” 
included  in  the  40  CFR  part  70 


operating  permit  regulations 
incorporates  both  the  general  section 
302  definition  (100  tons  per  year  of  any 
air  pollutant)  and  the  more  stringent 
thresholds  created  under  other  sections 
of  the  Act.  It  is  important  to  note  that 
this  part  70  definition  does  not  include 
the  “major  source”  threshold 
established  for  prevention  of  significant 
deterioration  (PSD)  permitting  under 
part  C  of  title  I  of  the  Act.  That 
threshold  in  some  instances  is  set  at  250 
tons  or  more  per  year.  The  maximum 
threshold  under  part  70  is  100  tons  per 
year. 

Since  the  part  70  definition  of  “major 
source”  also  includes  “major”  sources 
of  hazardous  air  pollutants  for  which 


enhanced  monitoring  will  be  addressed 
in  the  rulemakings  proposed  under  the 
amended  section  112  of  the  Act,  the  part 
70  definition  would  be  too  broad  for 
these  proposed  rules.  Therefore,  for 
purposes  of  the  proposal,  the  term 
“major  source”  would  be  defined  more 
narrowly  than  under  part  70  to  include 
only  the  following  sources: 

(1)  Sources  of  air  pollutants,  as 
defined  in  section  302  of  the  Act,  with 
the  potential  to  emit  100  tpy  or  more  of 
any  air  pollutant;  and 

(2)  Sources  subject  to  the 
nonattainment  area  provisions  of  title  I, 
part  D  of  the  Act,  with  the  potential  to 
emit  pollutants  in  the  following  or 
greater  amounts: 


Pollutant 

Nonattainment  status 

Major  source 
threshold  (in 
TPY) 

(i)  Ozone  (VOC  and  NOx)  ’  . 

Serious  . 

50. 

Areas  in  transport  regions  rK>t  classified  as  severe  or  extreme  . 

50  (VOC  only). 

Severe . . . 

25. 

Extreme . 

10. 

(ii)  Carbon  Monoxide . . 

Serious  (where  stationary  sources  contribute  significantly) . 

50. 

(iii)  Particulate  Matter  (PM-10) . 

Serious . 

70. 

1  For  this  purpose,  title  I  treats  volatile  organic  compounds  (VOC)  and  oxides  of  nitrogen  (NOx)  sources  differently.  Certain  areas  and  sources 
may  qualify  for  an  exemption  under  section  182(0  of  the  Act.  (Generally,  certain  sources  may  be  exempt  if,  during  implementation  plan  ap¬ 
proval,  the  Administrator  deterrr^s  net  air  quality  benefits  are* greater  in  the  absence  of  NOx  reductions  from  such  sources.  In  addition,  areas 
may  be  exempt  (in  whole  or  in  part)  if  the  Administrator  determines  that,  for  certain  areas,  additional  reductions  of  NOx  would  not  contribute  to 
ozor>e  attainment  or.  for  certain  other  areas,  rtot  produce  net  ozone  air  quality  benefits.)  In  those  areas  and  for  those  sources  covered  by  a  sec¬ 
tion  182(0  exemption,  sources  with  the  potential  to  emit  less  than  100  tpy  of  NOx  would  not  be  considered  major  sources  under  part  D  of  title  I. 
In  areas  not  qualifyirtg  for  this  exemption,  NOx  sources  are  subject  to  the  lower  thresholds  created  by  section  182(0-  In  ozone  transport  re¬ 
gions,  a  lower  threshold  of  50  tpy  for  VOC  sources  is  created  by  section  184(b).  Because  section  182(0  does  not  refer  to  section  184(b),  the 
lower  threshold  in  ozone  transport  regions  applies  to  VOC  sources,  but  not  to  NOx  sources.  Whatever  its  location,  any  100  tpy  source  would  be 
considered  a  major  source  under  section  302  of  the  Act 


At  these  major  sources,  the  proposed 
regulations  would  apply  only  to  the 
emission  limitations  or  standards 
applicable  to  those  regulated  air 
pollutants  for  which  a  source  is 
classified  as  a  major  source.  This 
approach  would  focus  part  64 
requirements  on  the  more  significant 
pollutants  at  each  source.  The  RIA 
conducted  in  support  of  the  proposal 
documents  greater  net  benefits  using 
this  approach  than  using  other 
alternatives  because  of  ^e  increased 
amount  of  potential  emissions 
reductions  of  the  more  significant 
pollutants.  Furthermore.  40  CFR  part  70 
will  still  require  monitoring  to  assure 
compliance  with  the  emission 
limitations  or  standards  for  the  other 
pollutants. 

With  respect  to  those  emission 
limitations  or  standards  applicable  to 
the  “major”  regulated  air  pollutants,  the 
proposed  regulations  generally  would 
apply  only  to  those  emissions  units  at 
a  major  source  with  potential  emissions 
of  the  “major”  regulated  air  pollutant 
equal  to  or  greater  than  30  percent  of  the 
tons  per  year  necessary  to  qualify  the 


source  as  a  major  source  for  that 
pollutant. 

As  an  example  of  how  the  thirty 
percent  threshold  would  apply,  a  source 
of  VOC  in  an  attainment  area,  which  is 
defined  under  part  70  as  being  major  at 
100  tons  per  year,  would  conduct 
enhanced  monitoring  at  all  emissions 
units  within  its  facility  that  had  the 
potential  to  emit  VCX^  in  amounts  equal 
to  or  greater  than  30  tons  per  year.  A 
source  of  VOC  in  an  area  that  is 
classified  as  extreme  nonattainment 
would  be  a  major  source  if  it  had  the 
potential  to  emit  10  tons  per  year  of 
VOC-,  at  such  a  major  source,  emissions 
units  which  had  the  potential  to  emit  3 
tons  per  year  of  WOC  would  be  subject 
to  enhanced  monitoring. 

It  is  important  to  note  that  the 
enhanced  monitoring  rule  applies  to 
major  sources  as  defined  at  part  70,  and 
not  as  defined  under  ail  applicable 
sections  of  the  Act.  Although  part  70 
refers  to  sections  112,  302  and  part  D  of 
the  Act  for  definitions  of  major  source, 
the  part  70  regulations  do  not  adopt  the 
major  source  definition  of  the 
Prevention  of  Significant  Deterioration 


(PSD)  provisions  at  part  C  of  title  I  of  the 
Act.  (Under  the  PSD  requirements,  a 
source  can,  in  some  instances,  be 
defined  as  a  major  source  if  it  has  the 
potential  to  emit  as  much  as  250  tons 
per  year  of  regulated  pollutant.)  This 
means  that  a  major  source,  including  a 
PSD  source,  is  one  that  has  the  potential 
to  emit  100  tons  or  more  per  year  of  a 
regulated  pollutant,  or  some  lesser 
amount  as  set  forth  in  part  70.  Thus,  for 
purposes  of  applicability  under  this 
rule,  the  30  percent  threshold  amount 
would  never  be  greater  than  30  tons  per 
year. 

The  EPA  realizes  that  this  proposed 
approach  would  not  apply  part  64 
requirements  to  all  emissions  units  at  a 
major  source  given  that  those  below  the 
percent  threshold  would  be  excluded.  In 
addition,  because  a  major  source  may  be 
comprised  only  of  such  small  emissions 
units,  the  proposed  rules  would  not 
necessarily  apply  to  all  major  sources. 

However,  as  noted  above  in  section 
I.B.,  the  RIA  conducted  in  support  of  the 
proposed  regulations  documents  that 
requiring  part  64  enhanced  monitoring 
at  all  emissions  units  at  a  major  source 
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would  result  in  less  net  benefits  than 
the  proposed  option.  In  addition,  that 
earlier  discussion  noted  that  part  70 
monitoring  data  must  assiue  compliance 
with  all  applicable  requirements. 

Section  70.6(c)(5)  specifically  links  the 
monitoring  required  under  §  70.6(a)(3) 
to  the  compliance  certification 
submitted  by  the  owner  or  operator. 
Based  on  the  results  of  the  RIA 
evahiation,  EPA  is  proposing  to 
consider  those  compliance  monitoring 
requirements  under  part  70  as  sufficient 
to  satisfy  §  114(a)(3)  of  the  Act  for  small 
emissions  units  at  a  major  source 
without  requiring  such  monitoring  to  be 
further  enhanced.  As  noted  in  section 
I.B.,  EPA  solicits  comments  on  this 
proposed  approach. 

a.  Applicability  to  Multiple  Emissions 
Units.  In  certain  instances,  the  potential 
emissions  firom  several  emissions  units 
would  be  combined  for  determining 
whether,  as  a  group,  such  emissions 
units  are  subject  to  enhanced 
monitoring.  Section  64.1(bK2)  would 
provide  that,  in  order  to  determine  if  an 
emissions  unit  was  subject  to  enhanced 
monitoring,  all  emissions  fixnn  any 
group  of  emissions  units  that  participate 
in  an  emissions  aggregatings  averaging, 
apportioning,  or  trading  program  at  a 
source  would  be  combined  to  determine 
whether,  collectively,  the  potential 
emissions  fi'om  such  group  of  units 
exceed  the  thirty  percent  of  a  major 
source  threshold  established  for  a 
typical  single  emissions  unit.  The  first 
type  of  emissions  unit  group  to  which 
this  provision  would  apply  would  be 
those  emissions  units  involved  in  some 
form  of  “bubbling”  or  trading  plan 
within  a  single  facility.  This  would 
include,  for  instance,  a  source  with 
emissions  units  sul^ect  to  either  an 
approved  “bubble”  consistent  with 
^A’s  December  4, 1986  Emission 
Trading  Policy  Statement  (51  FR  43829) 
or,  in  the  futiue,  EPA’s  policy  and  rule 
on  economic  incentives  programs.  (For 
EPA’s  guidance  to  States  on  establishing 
economic  incentive  programs,  see  58  FR 
11110,  February  23, 1993.  This  guidance 
also  served  as  a  proposed  rulemaking 
for  final  economic  incentive  program 
rules.)  Emissions  imits  also  may 
participate  in  source-wide  emissions 
trading  plans  as  contemplated  by  40 
CFR  part  70  (see  discussion  at  57  FR 
32267-32268,  July  21, 1992). 

In  these  and  similar  circumstances, 
the  pK)tential  emissions  firom  all  such 
emissions  imits  are  treated  collectively 
for  the  purposes  of  the  underlying 
regulatory  program  and  thus  would  be 
similarly  treat^  under  the  proposed 
part  64  regulations.  Althou^  the 
emissions  firom  such  emissicms  units 
would  be  treated  collectively  to 


determine  if  the  proposed  regulations 
are  applicabfo  to  su^  emissions  units, 
EPA  miticipates  that  such  emissions 
units  often  may  require  separate 
monitoring  in  order  to  provide  sufficient 
data  to  determine  complimice. 

The  second  type  of  emissions  unit 
group  for  which  emissions  would  be 
combined  under  this  provision  would 
be  fugitive  emissions  points  for  which 
compliance  is  evaluated  on  a  process¬ 
wide  or  fecility-wide  basis.  If  the  total 
fugitive  emissions  firom  such  points  at 
the  source  exceeds  an  ap|dicable  major 
source  threshold,  then  those  emissions 
would  be  subject  to  the  part  64 
requirements.  As  discussed  below  in 
section  IV.D.3.,  in  these  circumstances 
multiple  point  mcmitoring  of  these 
fugitive  emissions  would  be  expected. 
For  instmice,  a  facility-wide  visible 
emission  observation  protocol  mi^t  be 
used  for  the  purpose  of  mtmitoring 
fugitive  particulate  emissions  at  a  non- 
metallic  mineral  processing  facility. 
Under  that  protocol,  not  all  emissions 
pmints  creating  fugitive  particulate 
emissions  would  necessarily  have  to  be 
monitored  with  the  same  freipiency  that 
a  single  mnissions  unit  would  be 
monitored. 

Finally,  the  reader  should  note  that 
this  combined  treatmmit  of  emissions 
units  would  not  apply  to  emissions 
units  that  trade  allowances,  or  in  any 
other  mmmer  act  in  concert,  for  the  sole 
purpose  of  compliance  with  annual 
emission  limitations  or  standards  under 
the  Acid  Rain  Program  promulgated 
pursuant  to  title  IV  of  the  Act.  As 
discussed  below  in  section  IV.A.3..  part 
64  would  not  apply  to  those  emission 
limitations  since  tide  FV  requires  the 
estaUislmient  cd  distinct  ccmtinuous 
compliance  numitoring  requirements  for 
the  Acid  Rain  Pro^um.  Therefore,  this 
combined  treatmont  of  emissions  units 
would  not  apply  to  owners  or  operatcns 
seeking  to  ccunply  with  those  exnnpt 
annual  acid  rain  emission  limitations. 

b.  Meaning  of  ‘^PotoJtial  to  Emit.”  In 
determining  wheth»  a  particular 
emissions  unit  at  a  major  source  would 
be  subject  to  the  proposed  regulations, 
the  owner  or  operator  and  the 
permitting  authority  must  first 
determine  an  emissions  unit’s 
“potential  to  emit”  an  applicable 
regulated  air  pollutant  Tlie  definition  of 
“potential  to  emit”  considers  the 
maximiun  capacity  of  mi  emissions  unit 
to  emit  an  air  pollutant  under  die 
emissions  unit’s  physical  and 
operational  design.  Cwtain  factors  can 
be  considered  part  of  an  emissions 
unit’s  design  and  thus  reduce  its 
mmdmum  potential  to  emit.  These 
factors  include  air  pollution  control 
equipment,  restrictimis  on  hours  of 


operation,  or  restrictions  on  the  type  or 
content  of  fuel  or  raw  materials 
combusted,  stored  or  used  at  a  facility. 

In  order  to  take  these  factors  into 
consideration,  however,  the  use  of 
control  equipment  or  other  operating 
restrictions  must  constitute  limitations 
that  are  enforceable  by  the 
Administrator.  Because  proposed  part 
64  would  ^ply  only  to  sources  required 
to  obtain  a  permit,  such  restrictions 
would  have  to  be  included  as  part  of  the 
operating  permit  applicable  to  the 
emissions  unit.  In  contrast,  under  40 
CFR  part  70,  a  federally-enforceable 
limitation  may  be  outside  of  the 
operating  permit  because  an  owner  or 
operator  may  rely  on  that  limitation  to 
avoid  being  considered  a  “major 
source”  and.  therefore,  avoid  having  to 
obtain  a  part  70  operating  permit. 

A  requirement  to  use  control 
equipment  or  to  adopft  other  operating 
restrictions  mil  only  be  federally- 
enforceable  if  such  requirement  meets 
two  criteria.  First,  the  requirement 
either  must  be  an  “applicable 
requirement”  under  the  Act  as  that  term 
is  defined  under  40  CFR  70.2  or  be  a 
volimtary  emission  limitation  assumed 
at  the  request  of  an  ovmer  or  operator. 

As  noted  above,  for  the  purpose  of  the 
proposed  regulations,  that  voluntary 
limit  would  have  to  be  included  as  part 
of  the  source’s  fiaderally-enforceable 
operating  permit.  Second,  the 
requirement  must  be  enforceable  as  a 
practical  matter. 

The  EPA  has  previously  provided 
guidance  on  the  issue  of  “f^erally- 
enforceable  as  a  practical  matter”  in  the 
context  of  new  soiuce  permitting.  (See 
“CuidanGe  on  Limiting  Potential  to  Emit 
in  New  Source  Permitting,” 
Memorandum  from  Terrri  E.  Hunt, 
Associate  Enforcement  Counsel,  Air 
Enforcmnent  Division,  and  John  &  Seitz, 
Director,  Stationary  Source  Compliance 
Division,  June  13, 1989.  This  document 
is  included  in  the  docket  established  for 
this  rulemaking;  see  also  the  discussion 
in  the  preamble  to  the  final  rule  revising 
40  CFR  parts  51  and  52  to  amend  the 
Fecial  enforceability  requirements  in 
those  two  parts  (54  FR  27274,  27283, 
Jime  28, 1989).)  A  critical  element  of 
determining  whether  a  restriction  is  in 
fact  federally-miforceable  is  whether 
adequate  monitoring,  including 
recordkeeping  and  reporting 
requirements,  exists.  For  instmice, 
where  add-on  ctmtrols  operating  at  a 
certain  efficiency  are  us^  to  limit  an 
emissions  unit’s  potential  to  emit,  the 
guidance  states  that  operating 
parameters  must  be  included  as 
enforceable  conditions  of  any  permit.  In 
addition,  in  circumstances  where  setting 
appropriate  operating  parameters  is 
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infeasible,  short-term  emission  limits 
that  reflect  operation  of  the  control 
equipment  at  the  required  effldency 
level  and  requirements  to  use  CEMS 
data  to  determine  compliance  may  be 
used  to  limit  an  emissions  unit’s 
potential  to  emit. 

Thus,  for  purposes  of  these  proposed 
regulations,  in  determining  the  potential 
to  emit  of  an  emissions  unit,  an  owner 
or  operator  may  use  control  equipment 
as  a  means  of  defining  potential  to  emit 
only  if  an  operating  permit  includes 
enforceable  conditions  requiring  the 
owner  or  operator  to  either: 

(1)  measure  and  report  on  control 
device  operating  parameters  to 
demonstrate  compliance  with  specific 
operating  parameter  requirements 
established  in  the  source’s  permit;  or 

(2)  use  CEMS  data  to  demonstrate 
compliance  with  a  short-term  emission 
limit  which  assures  that  the  control 
system  operates  at  the  required 
efficiency. 

Similarly,  if  a  source  uses  operational 
restrictions  to  define  its  potential  to 
emit  (e.g.,  an  operating  time  restriction), 
then  the  source’s  permit  must  require 
the  source  to  record  and  report  on  the 
restricted  operations  (e.g.,  maintain  and 
report  on  an  operating  lo^. 

The  EPA  believes  that  the 
requirement  that  any  restrictions  on 
potential  to  emit  must  be  enforceable  in 
practice  can  assure  that  emissions  imits 
posing  significant  air  quality  concerns 
would  not  be  able  to  avoid  necessary 
monitoring  requirements.  In  essence, 
the  requirements  that  assure  that  the 
restrictions  on  an  emissions  unit’s 
potential  to  emit  are  enforceable  in 
practice  would  involve  requirements  to 
monitor  facility  operations  that  are 
similar  to  enhanced  monitoring 
requirements.  However,  as  noted  in 
section  I.B.,  EPA  solicits  comments  on 
whether  the  applicability  of  enhanced 
monitoring  should  be  based  on 
uncontrolled  rather  than  potential 
emissions.  That  approach  would 
eliminate  the  need  for  EPA  to  oversee 
proper  implementation  of  the  potential 
to  emit  guidance  on  a  permit-specific 
basis. 

3.  Exemptions 

The  proposed  regulation  would 
include  five  specific  exemptions.  First, 

§  64.1(c)(1)  would  provide  that  any 
emission  limitation  or  standard 
developed  piusuant  to  sections  404, 

405, 406, 407(a)  and  407(b)  of  title  IV  of 
the  Act  (the  Acid  Rain  Program)  would 
not  be  subject  to  part  64  requirements. 
Continuous  compliance  with  these 
annual  emission  limitations  created 
under  title  IV  are  subject  to  monitoring, 
reporting  and  certification  requirements 


under  regulations  promulgated  on 
January  11, 1993  at  40  CFR  parts  72-75 
(58  FR  3590).  Those  requirements  are 
sufficient  to  satisfy  the  enhanced 
monitoring  requirements  that  would  be 


that  meets  the  proposed  part  64 
applicability  threshold  for  emissions 
units  would  still  have  to  comply  with 
part  64  with  respect  to  other  emission 
limitations  or  standards  that  may  apply 
pursuant  to  a  SIP  or  NSPS  requirement. 

In  that  situation,  the  title  IV  monitoring 
requirements  could  be  used  to  fulfill  the 
proposed  enhanced  monitoring  protocol 
requirements,  since  the  monitoring 
could  produce  data  useable  to 
determine  compliance  with  the  other 
emission  limitations  or  standards 
pursuant  to  an  applicable  NSPS  or  SIP 
provision.  For  this  reason,  the  definition 
of  “established  monitoring’’  includes 
the  Acid  Rain  Program  monitoring 
requirements. 

Because  of  the  emphasis  placed  on 
the  use  of  established  monitoring  in  the 
proposed  regulations  (see  section 
IV.D.5.)  and  the  belief  that  owners  or 
operators  desire  to  minimize  costs,  EPA 
anticipates  that  owners  or  operators  of 
title  rv  emissions  units  would  in  most 
instances  use  the  required  title  IV 
monitoring  to  meet  the  enhanced 
monitoring  requirements  (using  any 
appropriate  conversion  factors  to  report 
data  in  terms  of  the  applicable  emission 
limitation  or  standard). 

Second,  §  64.1(c)(2)  would  exempt 
from  part  64  requirements  any  emission 
limitation  or  standard  required  to  be 
monitored  under  section  603  of  the  Act 
concerning  stratospheric  ozone 
protection.  The  stratospheric  ozone 
protection  program  is  separate  and 
distinct  firom  the  other  programs  under 
the  Act.  applies  to  producers  of  certain 
substances  and  not  necessarily  to  the 
sources  of  emissions  of  those 
substances,  and  will  be  subject  to 
separate  monitoring  and  certification 
requirements  for  compliance  purposes. 
The  EPA  believes  that  these 
circumstances  warrant  an  explicit 
exemption  fiom  the  proposed  part  64 
regulations  for  these  applicable 
retirements. 

Third,  as  discussed  earlier  in  this 
section  of  the  preamble,  the  proposed 
rule  would  specifically  exempt  all 
emission  limitations  or  standards 
established  pursuant  to  section  112  of 
the  Act,  except  for  standards  established 
in  40  Ct'R  part  61. 

The  fourth  and  fifth  exemptions 
would  be  for  requirements  applicable  to 
two  source  categories  exempt  under  part 
70:  NESHAP  standards  for  asbestos 
demolition  and  renovation  projects,  and 


NSPS  standards  for  residential 
woodheaters.  Because  neither  of  these 
source  types  is  required  to  obtain  a 
permit,  it  would  be  impractical  to  apply 
the  proposed  regulations  to  such 
sources. 

5.  Other  Monitoring  Requirements 

The  proposed  enhanced  monitoring 
program  requirements  would  not  affect 
the  monitoring  requirements  that  exist 
under  other  regulations.  Other  Federal 
and  State  regulations  may  impose 
additional  or  more  restrictive 
monitoring  requirements,  and  §  64.1(d) 
would  act  as  an  anti-backsliding 
provision  to  assure  that  those 
requirements  are  still  met.  Section 
64.1(d)  of  the  proposed  regulation  also 
would  clarify  that  the  part  64 
requirements  would  not  restrict  the 
authority  of  States  to  adopt  more 
stringent  requirements  under  State  laws 
and  regulations,  or  to  prevent  the 
Administrator  from  requiring  enhanced 
monitoring,  testing,  reporting  or 
recordkeeping  of  any  owner  or  operator 
when  using  other  authority  under  the 
Act,  including  the  Administrator’s 
general  section  114(a)  authority. 

B.  Section  64.2 — ^Definitions 

'This  section  of  the  proposed 
regulations  would  define  the  terms  used 
in  the  regulations.  Many  of  the  proposed 
definitions  would  incorporate  the 
language  provided  in  other  regulations 
developed  under  the  Act,  including  part 
70.  As  discussed  above,  these  proposed 
regulations  would  be  implemented 
through  the  operating  permits  program 
to  a  large  extent,  and  ^A  believes  that 
the  two  regulations  must  be  closely 
coordinated.  The  proposed  regulations 
would  rely  explicitly  on  the  part  70 
definitions  for  “major  source’’ 
(excluding  any  hazardous  air  pollutant 
source),  “regulated  air  pollutant,”  and 
“responsible  official.” 

Some  additional  definitions  that  are 
of  particular  importance  will  be  noted 
here.  Under  section  302  of  the  Act,  the 
terms  “emission  limitation,”  “emission 
standard,”  “means  of  emission 
limitation”  and  “standard  of 
performance”  are  all  used  to  define  the 
types  of  standards  that  can  be  used  to 
control  emissions,  ranging  from  a 
numerical  mass  emissions  limitation  to 
a  general  work  practice  requirement. 
These  terms  would  include  any 
“alternative”  or  “equivalent”  emission 
limitation,  emission  standard,  means  of 
emission  limitation  or  standard  of 
performance  that  may  be  applied 
pursuant  to  the  Act  (e.g.,  an  alternative 
means  of  emission  limitation  under 
section  112(h)(3)  of  the  Act).  The 
proposed  regulations  would  combine 
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these  terms  into  the  single  term 
“emission  limitation  or  standard.’*  The 
proposed  regulations  would  then  define 
“applicable  emission  limitation  or 
standard”  for  purposes  of  part  64  as  any 
such  limitation  or  standard'applicable 
to  either  a  non-hazardous  regulated  air 
pollutant  for  which  a  source  is 
considered  a  “major  source”  or  a 
regulated  hazardous  air  pollutant  under 
40  CFR  part  61. 

The  proposed  regulations  would 
require  that  the  data  from  an  enhanced 
monitoring  protocol  be  used  to  certify 
compliance.  Thus,  the  protocol  would 
have  to  provide  sufHcient  data  to 
determine  whether  compliance  is 
“continuous  or  intermittent.”  The 
proposed  terms  “deviation,” 
“continuous  compliance,”  and 
“intermittent  compliance”  under  §  64.2 
would  have  a  bearing  on  this 
determination  of  continuous  or  / 

intermittent  compliance. 

The  term  “deviation”  would  be 
defined  to  include  any  condition  which 
indicates  that  an  emissions  unit  has 
failed  to  meet  an  applicable  emission 
limitation  or  standard.  The  term 
deviation  would  include  emissions  that 
exceed  an  emission  limitation  or 
standard.  It  would  also  include  a  failure 
to  meet  a  required  minimum  limit  (e.g., 
a  minimum  incinerator  combustion 
temperature  limit).  A  deviation  could 
also  be  a  failure  to  observe  a  required 
work  practice  (e.g.,  failure  to  wet  down 
a  surface  area  or  to  repair  a  leaking  seal 
at  a  bulk  terminal). 

These  types  of  conditions  include 
both  actual  violations  of  the  limitation 
or  standard,  and  conditions  that  would 
be  violations  except  for  a  federally- 
approved  or  federally-promulgated 
exemption.  One  example  of  such  an 
exemption  is  the  limited  exemption  for 
startup,  shutdown  or  malfunctions 
provided  in  many  NSPS  requirements. 
Regardless  of  whether  a  deviation 
would  constitute  a  violation,  all 
deviations  would  have  to  be  reported. 

The  proposed  regulations  would  also 
deHne  the  related  terms  “continuous 
compliance”  and  “intermittent 
compliance.”  An  owner  or  operator 
would  have  to  document  three  events  in 
order  to  be  in  continuous  compliance 
with  an  applicable  emission  limitation 
or  standard.  First,  the  owner  or  operator 
would  have  to  obtain  sufficient  quality- 
assured  data  fi-om  the  enhanced 
monitoring  protocol  to  comply  with  the 
data  availability  requirement  imposed 
by  the  permitting  authority  piursuant  to 
§  64.4.  Second,  the  data  obtained  firom 
the  enhanced  monitoring  protocol 
would  have  to  document  that  the  owner 
or  operator  remained  in  compliance 
with  the  applicable  emission  limitation 


or  standard  throughout  the  reporting 
period.  Third,  if  any  other  data  were 
collected  during  the  reporting  period  for 
the  purpose  of  determining  compliance, 
that  data  would  also  have  to  document 
that  the  owner  or  operator  remained  in 
compliance  with  the  applicable 
emission  limitation  or  standard 
throughout  the  reporting  period. 

In  contrast,  a  source  or  emissions  unit 
would  be  in  “intermittent  compliance” 
with  an  applicable  emission  limitation 
or  standard  if,  during  the  reporting 
period,  either  the  data  availability 
requirement  was  not  satisfied  bemuse 
insufficient  quality-assured  data  was 
obtained  from  the  enhanced  monitoring 
protocol,  or  the  owner  or  operator 
violated  the  applicable  emission 
limitation  or  standard  because  a 
deviation  occurred  during  a  period  for 
which  no  federally-approved  or  ’ 
federally-promulgated  exemption 
applied. 

Other  proposed  definitions  are 
discussed  as  necessary  in  the  context  of 
the  individual  sections  of  the  proposed 
regulations. 

C.  Section  64.3 — Implementation 
Requirements 

Section  64.3(a)  of  the  proposed 
regulations  would  require  that  the 
requirements  of  part  64  be  implemented 
through  the  operating  permits  program 
under  40  CFR  part  70  and  the 
preconstruction  permits  programs 
developed  under  parts  C  and  D  of  title 
I  of  the  Act.  Sections  64.7  and  64.8  of 
the  proposed  regulations  would  provide 
the  details  of  how  permit  applications 
and  permits  must  address  enhanced 
monitoring  requirements  (see  section 
IV.G.  below). 

The  proposed  regulations  do  not 
specify  how  operating  permit 
applications  received  prior  to  the 
effective  date  of  these  proposed 
regulations  should  be  treated.  Under  40 
CFR  part  70,  a  source  must  include  in 
its  permit  application  proposed 
monitoring  procedures  only  for  all 
promulgated  or  approved  regulations. 
However,  in  the  event  that  a  permit 
application  is  submitted  but  not 
approved  prior  to  the  effective  date  of 
the  part  64  requirements,  EPA 
anticipates  that,  pursuant  to  40  CFR 
70.5(b),  the  permitting  authority  will 
require  the  source  to  submit  the 
necessary  supplemental  information. 

The  proposed  regulations  also  do  not 
specify  how  operating  permits  issued 
prior  to  the  effective  date  of  these 
proposed  regulations  would  be  treated. 
However,  40  CFR  70.7(f)(l)(i)  requires 
that  if  three  or  more  years  remain  in  the 
term  of  a  permit,  a  permit  must  be 
reopened  to  add  applicable 


requirements  that  become  effective  after 
issuance  of  the  permit.  Because  State 
operating  permits  program  submissions 
are  due  by  November  1993  and  EPA  has 
twelve  months  to  approve  or  disapprove 
the  submittals,  EPA  believes  few 
permits  will  be  approved  before 
promulgation  of  part  64;  therefore,  it  is 
unlikely  that  many  permits  would  have 
to  be  reopened  for  the  purpose  of  adding 
enhanced  monitoring  requirements. 

With  respect  to  new  source  permits, 
the  propos^  regulations  would  not 
apply  if  an  owner  or  operator  has 
received  a  preconstruction  permit  or  has 
submitted  a  complete  preconstruction 
permit  application  prior  to  the  effective 
date  of  the  proposed  regulations.  In 
those  instances,  §  64.3(c)  would  require 
the  owner  or  operator  to  satisfy  part  64 
requirements  only  when  the  owner  or 
operator  is  required  to  receive  an 
operating  permit  under  part  70. 

However,  if  the  source  files  a  joint 
preconstruction  and  operating  permit 
application,  then,  as  discussed  above, 
the  owner  or  operator  would  be  required 
to  supplement  the  application  prior  to 
permit  issuance. 

Section  64.3(d)  would  clarify  that  any 
change  in  an  approved  enhanced 
monitoring  protocol  would  require  a 
significant  permit  modification  under 
40  CFR  70.7.  That  approach  is 
consistent  with  40  CFR  70.7(e)(4)  which 
requires  a  significant  permit 
modification  for  any  significant  change 
to  an  underlying  monitoring 
requirement.  In  addition,  §  64.3(d) 
would  apply  to  situations  in  which  an 
emissions  unit  is  modified  after 
issuance  of  an  operating  permit  in  such 
a  manner  as  to  trigger  the  applicability 
of  part  64  requirements  or  to  make  an 
existing  approved  enhanced  monitoring 
protocol  no  longer  capable  of  meeting 
the  requirements  of  part  64.  Because 
part  64  would  rely  on  the  permit 
application  and  issuance  process  as  a 
vehicle  for  selecting  an  enhanced 
monitoring  protocol,  an  owner  or 
operator  would  not  be  able  in  such 
situations  to  comply  with  part  64 
without  the  involvement  of  the 
permitting  authority.  Thus,  §  64.3(d) 
would  require  that  in  such 
circumstances,  the  pix)cedures  for  a 
significant  permit  modification  under 
40  CFR  part  70  be  followed. 

The  EPA  believes  that  the  significant 
modifications  procedures  would  apply 
using  the  criteria  provided  in  40  CFR 
70.7(e)(2)(i)  even  without  this  explicit 
language  m  proposed  §  64.3(d).  The  EPA 
believes  that  this  explicit  cross- 
reference,  as  with  the  other  references  to 
permit  applications,  and  permit  terms 
and  conditions  provided  in  §§  64.7  and 
64.8  of  the  proposal,  would  assist  in  the 
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imptementation  of  pert  64,  but  would 
not  modify  any  requiratnents  or 
proGadures  adopted  in  40  CFR  part  70. 

DL  Section  64.4 — Enhanced  Monitoring 
Protocol  Requirements 

1.  General  Requirements 

Section  &4.4(al  would  establish  the 
basic  requirements  applicable  to  all 
enhanced  monitoring  protocols.  This 
section  would  require  that  an  enhanced 
monitoring  proto^  be  capable  of 
detecting  deviations  with  sufficient 
representativeness,  accuracy,  precision, 
reliability,  frequency,  and  tim^iness  to 
determine  whether  an  emissions  unit’s 
compliance  with  applicable  emission 
limitations  or  standards  over  the 
reporting  period  was  continuous  or 
intermittent  As  noted  in  section  ULB.. 
Congress  specifically  stated  that 
enhanced  monitoring  would  be  used  to 
document  compHance  and  facilitate 
enforcement  against  violatioiis.  Thus, 
these  basic  enhanced  monitoring  criteria 
rely  on  the  statutory  requirement  that  a 
source  ctmduct  enhanced  monitoring 
that  is  sufficient  to  certi^  whether 
compliance  is  “continuous  or 
intermittent." 

To  sati^  that  requirement,  enhanced 
monitoring  data  first  must  be 
“representative."  For  instance,  where  an 
enhanced  monitoring  protocol  uses 
emission  monitoring  techniques,  the 
sample  taken  by  the  mcxiitoring  device 
would  have  to  be  "representative”  of  the 
gas  stream  emitted  frtnn  the  emissions 
unit,  and  requirements  for  proper 
location  erf  a  sampling  device  would  be 
an  element  of  satisfying  this  criterion. 

An  enhanced  monitoring  protocol 
would  also  have  to  be  verified  initially 
as  producing  accurate  and  precise  data 
and  then  be  subject  to  cpiality  assurance 
requirements  to  provide  a  chedi  on 
monitor  accura<^  and  precision  over 
timei  Relative  accuracy  or  parameter 
correlation  tests  would  be  required  to 
assure  an  accurate  and  precise 
correlation  exists  between  the 
monitoring  data  and  that  fiom  the 
applicable  lest  method,  bi  addition,  the 
enhanced  monitoring  protocol  would 
have  to  be  “reliable,”  which  would 
require  that  the  protocol  be  able  to 
produce  data  over  time  on  a  specific 
schedule  without  unreasonably  firequent 
breakdowns  and  quality-assurance 
adjustments. 

The  frequency  criteriem  would  require 
that  sufficient  enhanced  monitoring 
data  be  collected  to  provide  an  accurate 
assessment  of  the  cmnpliance  status 
throughout  the  reporting  period.  As 
disottsed  earlier  in  section  in.A..  the 
frequency  of  data  collection  would  be  a 
funclicKi  of  the  averaging  time  of  the 


applicable  limitations  or  standards,  the 
likely  variability  of  potenti^  emissions 
from  an  emissions  unit,  and  the  margin 
of  compliance  demonstrated  by  the 
source.  Finally,  the  data  also  would 
have  to  be  available  on  a  timely  basis  to 
allow  for  determining  compliance  and 
reporting  compliance  status. 

2.  Parameter  Monitoring  Protocols 

If  a  source  proposes  to  use  process  or 
contitd  device  parameter  monitoring, 

§  64.4(c)  would  require  the  owner  or 
operator  of  a  source  to  justify  that  a 
known  and  conristent  relationship 
exists  between  the  emissions  subj^  to 
an  applicable  limitation  or  standard  arnl 
the  parameters  being  monitored.  The 
general  known  and  cmisistent 
relationship  would  then  be  specifically 
correlated  ror  the  peiticular  emissions 
unit  by  comparing  emission  test  method 
data  with  cemtemporaneous  parameter 
monitoring  data  as  part  of  the 
performance  verification  test  procedures 
for  demonstrating  the  system’s 
effectiveness.  Appendix  C  to  the 
proposed  regulations  would  provide  the 
correlation  test  procedures  for 
parameter  monitoring. 

One  type  of  correlation  that  can  apply 
to  a  limited  number  of  parameter 
monitoring  methodologies  is  ndiere  the 
owner  or  operator  uses  parameter  data 
to  predict  emissions  subject  to  an 
applicable  emission  limitation  or 
standard.  A  ccmimon  form  of  this 
approach  is  to  use  surface  coating  VOC 
content  records  and  then  calculate  VOC 
emissions  based  on  that  process 
parameter  data.  Another  example  would 
be  fuel  sampling  and  analysis 
procedures  that  monitor  sulfur 
content  of  fuel  to  predict  SO2  emissions. 
Anoth^  example  is  the  use  of 
parametric  relationships  to  predict  NOx 
emissions,  su(dt  as  is  provided  for  in 
appendix  E  to  40  CFR  part  75 
(ahemative  NOx  monitoring  for  oil-  and 
gas-fired  peaking  imits  stibject  to  the 
Acid  Rain  Program  based  on  a  load/NOx 
emission  rate  relationship).  In  all  of 
these  situations,  appendix  C  of  the 
proposed  regulations  would  define  the 
testing  proc^ures,  including  a  relative 
accuracy  test,  that  would  be  required  for 
such  pr^ictive  parameter  monitoring 
systems  and  procedures. 

A  second  tjfpe  of  correlation,  most 
common  with  ccmtnd  device  parameter 
monitoring,  is  a  demonsti^ed 
omipliance  correlation.  The  ovkmer  or 
operator  first  would  select  parameters  to 
be  monitored  based  on  known 
relationships  between  parameters  and 
emissions.  The  permit  application 
would  have  to  include  general  empirical 
or  theoretical  data  to  pistify  to  the 
permitting  authority  that  the 


relationship  exists  and  that  non- 
monitored  parameters  will  not  adversely 
affect  the  relationship. 

If  the  permitting  authority  approves 
an  enhanced  monitoring  protocol  based 
on  this  type  of  parametric  relationship, 
then  the  owner  or  operator  would 
monitor  those  parameters  during  a 
series  of  reference  method  tests  that 
show  compliance  with  an  applicable 
emission  limitation  or  standmd  to  verify 
the  performance  of  the  approved 
protocol.  The  owner  or  operator  would 
then  use  the  measured  parameter  values 
to  estabhsh  for  each  parameter  a 
parameter  value  (or  rango  of  parameter 
values)  that,  if  monitor^  and  achieved, 
would  assure  that  the  compliance 
documented  by  the  reference  method 
tests  would  be  maintained.  For  each 
separate  parameter  monitored,  the  value 
(or  range  of  values)  that  would  assure 
compliance  with  the  applicable 
emission  limitation  or  standard  would 
be  referred  to  as  a  "demonstrated 
compliance  parameter  level"  (DCPL). 

If  an  owner  or  operator  chooses  to 
propose  a  correlation  process  that 
results  in  a  DCPL  (or  series  of  DCPL’s  if 
multiple  parameters  must  be  monitored 
to  assure  compliance),  the  proposed 
regulations  would  provide  that  a  faihire 
to  adiieve  the  DCPL  (or  any  one  DCPL 
if  multiple  DCPL’s  apply)  will  be 
deemed  to  be  a  deviation  from  the 
applicable  emission  limitation  or 
standard.  In  essence,  a  DCPL  would 
constitute  a  surrogate  compliance/ 
deviation  measurement  in  place  of  the 
explicit  terms  of  the  applicable  emission 
limitation  or  standard.  It  is  important  to 
note  that  part  64  would  not  state  that  a 
failure  to  achieve  a  DCPL  is  a  deviation 
of  a  requirement  separate  from  the 
applicable  emission  limitation  or 
standard,  but  only  a  deviation  from  the 
applicable  emission  limitation  or 
standard.  However,  under  separate 
authority  the  permitting  authority  may 
include  the  DCPL  as  a  separate 
federally-enforceable  permit  conditiem. 
For  instance,  a  DCPL  may  be  a  federally- 
enforceable  permit  ccNodition  in  a 
preconstruction  permit  issued  under 
title  I  of  the  Act  that  serves  as  a 
federally-enforceable  limit  on  an 
emissions  unit’s  potential  to  emit. 

Finally,  it  should  also  be  noted  that 
where  an  applicable  requirement 
requires  an  owner  or  operator  to  comply 
with  a  parameter  limitation,  the  use  of 
parameter  monitoring  for  purposes  of 
enhanced  monitoring  with  respect  to 
that  parameter  limitation  would  be 
appropriate  without  having  to  conduct 
any  correlation  analysis,  bi  these  cases, 
however,  the  owner  or  operator  would 
still  have  to  demonstrate  that  the 
parameter  monitor  satisfied  the  general 
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regulatory  criteria  of  representativeness, 
accuracy,  precision,  reliability, 
frequency  and  timeliness. 

3.  Fugitive  Emissions  Monitoring 

Section  64.4(d)  of  the  proposed 
regulations  would  allow  a  source  to  use 
a  multi-point  monitoring  protocol  where 
fugitive  emissions  would  be  subject  to 
the  proposed  regulations.  In  this 
situation,  EPA  recognizes  that  for  many 
sources,  requiring  separate  monitoring 
at  each  fugitive  emissions  point  would 
be  impractical.  For  instance,  many 
sources  have  VCXH  fugitive  emissions 
from  hundreds  or  even  thousands  of 
emissicMis  points.  These  VCXZ  fugitive 
emission  points  are  generally  not 
regulated  separately,  but  are  covered  by 
leak  detection  and  repair  requirements 
applicable  on  a  process  unit  or  even  a 
facility-wide  basis.  Where  a  process  unit 
basis  is  used,  these  fugitive  emissions 
would  be  subject  to  enhanced 
monitoring  if  the  process  (i.e., 
emissions)  unit  meets  the  proposed 
applicability  thresholds  for  an ' 
emissions  unit  in  proposed  §  64.1(b).  If 
a  facility-wide  requirement  applies, 
then  the  fugitive  points  would  be 
subject  to  the  proposed  regulations  if 
the  total  of  such  emissions  exceeded  the 
applicability  threshold  because  of  the 
provisions  in  §  64.1(b)  that  combine 
emissions  hum  a  group  of  emissions 
units  to  determine  applicability.  (See 
the  discussion  of  this  issue  in  section 
IV.A.2.) 

At  other  types  of  operations,  fugitive 
particulate  emissions  can  arise  from 
certain  mineral  processing  operations  or 
can  come  from  storage  areas,  roadways 
and  other  non-production  facilities. 
Again,  at  many  of  those  sources,  the 
emission  limitation  or  standard 
applicable  to  the  fugitive  emissions  is  a 
source-wide  work  practice  standard  or 
other  set  of  operation  and  maintenance 
procedures.  In  this  situation,  these 
fugitive  emissions  points  could  be 
subject  to  the  proposal  if  the  combined 
emissions  frxtm  all  such  points  exceed 
the  applicability  thresholds  in  proposed 
§  64.1(b), 

Under  any  of  these  scenarios,  EPA 
believes  it  would  be  impractical  to 
require  that  each  separate  fugitive 
emissions  point  be  monitored 
separately.  Because  of  that  concern, 

§  64.4(d)  would  provide  the  owner  or 
operator  the  ability  to  use  multiple 
point  monitoring  of  fugitive  emissions. 
That  provision  would  require  only  that 
a  fugitive  emissions  enhanced 
monitoring  protocol  collect  data  that  are 
sufficiently  frequent  to  assure  that 
representative  periods  of  deviation  are 
detected  at  each  emissions  ptoint. 


4.  Protocol  Performance  and  Operating 
Requirements 

Section  64.4(b)  of  the  proposed 
regulations  would  require  that  every 
enhanced  monitoring  protocol  be 
subject  to  minimum  performance 
specifications,  performance  verification, 
quality  assurance  and  data  availability 
requirements.  Both  instrumental  and 
non-instrumental  monitoring  elements 
of  an  enhanced  monitoring  protocol 
would  be  subject  to  these  general 
requirements,  although  only  certain 
elements  within  each  general  category 
would  apply  to  certain  monitoring 
techniques. 

To  implement  the  requirements  in 
§  64.4(b),  appendices  A  through  D  of 
part  64  would  provide  general 
performance  specifications  (including 
installation,  equipment  and  calibration 
gac  specifications),  performance 
verification  test  procedures  and  quality 
assurance  procedures.  For  continuous 
emission  and  opacity  monitoring 
systems,  existing  Federal  requirements 
already  have  developed  specific 
procediues  for  each  of  these  areas.  Each 
of  the  appendices  would  refer  to  these 
existing  requirements  and  would 
require  that,  if  such  systems  are  used  as 
part  of  an  enhanced  monitoring 
protocol,  the  existing  requirements  be 
followed  in  addition  to  any  additional 
requirements  imposed  in  ffie  part  64 
appendices.  For  elements  of  an 
enhanced  monitoring  protocol  where 
those  types  of  specific  procedures  are 
not  available,  the  appendices  would 
provide  the  basic  criteria  for 
establishing  these  procedures  on  a 
source-specific  basis. 

Section  64.4(b)(5)  would  state  that  a 
permitting  authority  could  allow  an 
owner  or  operator  to  adopt  alternative 
procedures  to  those  provided  in 
apptendices  A  throu^  D.  This  decision 
would  be  especially  important  for 
CEMS’s  and  COMS’s  for  which  some 
States  have  highly  developed 
performance  and  quality  assurance 
requirements  that  vary  slightly  from 
corresponding  Federal  requirements. 

This  section  would  require  that  any 
alternative  procedures  satisfy  three 
criteria.  First,  the  alternative  procedures 
must  have  elements  that  correspond  to 
the  elements  in  appendices  A  through 
D.  For  instance,  if  a  test  to  determine 
calibration  error  is  required,  the 
alternative  procedure  must  also  include 
a  calibration  error  test. 

The  second  criterion  is  that  the 
alternative  must  provide  relative 
accuracy,  calibration  error  and 
measurement  frequency  specifications 
that  are  at  least  as  stringent  as  the 
specifications  in  the  part  64  appendices. 


For  instance,  by  cross-referencing 
appendix  B  of  40  CFR  part  60,  appendix 
A  of  part  64  would  require  a  CEMS  to 
satisfy  a  20  percent  relative  accuracy 
specification.  Similarly,  by  cross- 
referencing  40  CFR  60.13,  appendix  A 
would  also  require  a  gas  CEMS  to  use 
four  equally-spaced  data  points  to 
calculate  hourly  averages. 

The  third  and  final  criterion  would 
require  that  the  alternative  procedures 
provide  the  same  degree  of  confidence 
in  the  data  fr-om  the  enhanced 
monitoring  protocol  in  terms  of 
representativeness,  accuracy,  precision, 
reliability,  frequency  and  timeliness. 

This  criterion  would  apply  to 
confidence  at  both  the  initial 
verification  stage  and  over  time  as 
documented  by  quality  assurance 
activities. 

With  respect  to  non-instrumental 
monitoring  approaches,  the 
requirements  of  §  64.4(b)  and  the 
appendices  would  apply  only  to  the 
extent  that  they  are  relevant.  For 
example,  if  leak  detection  monitoring 
involves  the  use  of  a  portable  VOC 
detection  device,  the  requirements 
under  §  64.4(b)  would  require  that 
appropriate  performance  specifications, 
calibration  and  quality  assurance 
procedures  be  follow^  for  those 
devices,  such  as  are  required  imder  40 
CFR  part  60,  appendix  A,  Method  21. 

The  basic  performance  and  operating 
requirements  of  §  64.4(b)  would  be  the 
following: 

a.  Performance  Specifications.  Section 
64.4(b)(1)  would  require  an  owner  or 
operator  to  satisfy  performance 
specification  procedures  as  set  forth  in 
appendices  A  and  B  of  part  64.  Those 
appendices  provide  general  elements 
that  all  performance  specificaticns  must 
address,  and  in  some  cases  create 
specific  requirements.  In  addition, 
because  existing  requirements  already 
impose  specific  performance 
specifications  for  CEMS’s  and  COMS’s, 
those  specifications  would  be  cross- 
referenced  and  would  have  to  be 
followed  to  satisfy  part  64. 

The  basic  performance  specifications 
that  would  have  to  be  addressed  are  as 
follows: 

Measurement  frequency.  Section  2  of 
appendix  A  would  establish  the  criteria 
for  evaluating  the  appropriate 
measurement  frequency  of  an  enhanced 
monitoring  protocol.  The  required 
objective  would  be  that  measurements 
be  performed  frequently  enough  to 
allow  the  owner  or  ojjerator  to  certify 
whether  the  owner  or  operator  achieved 
compliance  with  an  applicable  emission 
limitation  or  standard  on  a  continuous 
or  intermittent  basis,  consistent  with  the 
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averaging  tline  period  the  pwmitted 
emission  limitatkMi  or  standard. 

To  s^isfy  this  objective,  the  required 
specification  would  be  that  the  owner  or 
operatcK'  specify  a  frequextcy  of 
measurements  for  the  elements  of  a 
protocol  and  for  calculating  averages  of 
data  points  that  are  commensurate  with 
the  averaging  time  of  the  emission  limit 
Measurement  frequency  would  have  to 
be  stifficient  such  that  the  enhanced 
monitoring  protocol  can  provide  data 
within  eacm  averaging  period  during 
operation  of  an  emissions  unit  with  two 
exceptions. 

First,  the  reqviirements  for 
measurements  within  each  averaging 
period  would  not  apply  if 
measurements  are  not  obtainable 
because  of  periods  of  allowaUe  monitor 
downtime  to  perform  quafity  assurance 
and  routine  maintenance  as  provided  in 
§64.4(bH4). 

Second,  ihe  permitting  authority  may 
approve  less  frequent  measurentents 
where  the  owner  or  operator 
demonstrates  that  d)e  potential 
variability  of  emissions,  when 
consider^  fai  conjunction  with  the 
margin  of  compliance  demonstrated  for 
the  emissions  unit,  is  sufficiently  low  so 
that  a  determination  of  contmuons  or 
intermittent  compliance  does  not 
require  data  to  be  collected  within  each 
averaging  period,  fai  such 
circumstances,  the  measurement 
frequency  would  have  to  be  established 
at  a  level  that  can  reliably  determine  if 
compliance  is  achieved  on  a  continuous 
basis. 

Relative  accuracy.  Relative  accuracy 
is  an  evaluation  of  monitor  accuracy  % 
correlating  data  from  the  enhanced 
monitoring  protocol  with  that  of  a 
specified  reference  emission  testing 
method  (RM)  over  a  series  of 
measurements  under  actual  source 
conditions.  A  relative  accuracy  test 
consists  of  a  series  of  at  least  nine 
comparison  measurements. 

Tm  owner  ox  operator  would  have  to 
specify  in  a  permit  api^katian  a 
prop<»ed  relative  accuracy  ^lecification 
in  terms  of  ranges  of  measurement  or 
the  permitted  esiisskm  Ihnitatums  or 
standards.  The  stringency  of  the 
proposed  relative  acciuacy  would  have 
to  be  at  least  20  percent,  which  is  the 
relative  accuracy  required  for  a  CEMS 
pursuant  to  appendix  B  of  40  CFR  part 
60.  The  demonstration  that  the 
enhanced  monitoring  prc^ocol  achieves 
the  proposed  r^athre  accuracy  would  be 
determined  as  part  of  the  verification 
tests  required  by  8{^>endix  C 
Some  types  of  monitoring 
methodok^es  would  not  require  a 
relative  aa:uracy  specification.  First,  a 
parameter  monitoring  system  would 


only  require  a  relative  accuracy 
specification  if  the  owner  or  operator 
intends  to  use  the  parameter  monitoring 
to  predict  emissions  (such  as  fuel 
sampling  and  analysis  \ised  to  predict 
SO]  emissions).  In  place  the  relative 
accuracy  requirement,  specifications  for 
parametric  relationships,  verified  by 
correlation  tests  establishing  parameter 
levels  that  demonstrate  compliance  with 
emission  limitations  or  standards, 
would  be  required.  These  correlation 
test  procedures  would  be  similar  to  the 
relative  accuracy  test  procedures  except 
that  the  relative  accuracy  equation 
applied  to  the  test  results  would  not  be 
used.  Parameter  correlation  testing  may 
also  require  testing  imder  a  broader 
range  of  operating  conditions.  (See  the 
preceding  section  IVJ).2.  for  a 
discussion  of  parameter  monitoring.) 

Second,  a  relative  accuracy 
specification  and  test  requirements 
would  not  apply  to  a  continuous  opacity 
monitoring  system  because  there  is  no 
scientifically  indepmdent  test  method 
for  determining  in-st«±  opacity.  This 
approach  is  consistent  wi^  existing 
requirements  for  opacity  monitors. 
(Theoretically,  an  owner  or  operator 
could  propose  to  use  a  COMS  as  a 
predictive  parameter  methodology  for 
predicting  particulate  emissions,  in 
which  case  a  relative  accuracy 
specificati(Mt  and  test  would  apply.  In 
practice,  this  use  of  a  CX)MS  is  not 
expected  to  occur  given  the  greater 
burden  of  establishing  a  predictive,  as 
opposed  to  d»nonstratea  compliance, 
relatitmship  between  opacity  l^els  and 
particulate  emissions.) 

Calibration  error.  C^ilaaticHi  errm  is 
the  difference  in  enhanced  monitorirtg 
protocol  output  readings  from  an 
established  reference  vahie  (e.g.,  known 
concentration  of  the  cylinder  gas,  value 
of  a  parameter,  or  concurrent  emission 
measurements)  after  a  stated  period  of 
operation  during  which  no  unscheduled 
maintenance,  repair,  mr  adjustment  to 
the  monitoring  fHotocoI  takes  place.  To  . 
assure  accuracy  over  the  measurement 
range,  the  owner  or  operator  would  have 
to  propose  in  the  pennit  applicaticm  a 
level  of  calibration  error,  with  no  single 
comparison  measur«nent  during  a  test 
for  c^bration  error  to  exceed  ±5 
percent.  Appendix  C  would  specify  the 
initial  test  procedure  to  check 
calibration  error  at  the  low,  mid,  and 
high  measurement  levels.  As  discussed 
below  in  this  section,  the  (Hoposed 
quality  assurance  plan  wmikt  have  to 
include  procedures  for  periodic 
calibration  error  checks  both  at  low  and 
high  measurement  levels,  and,  at  less 
frequent  intervals,  at  low,  mid,  and  high 
measurement  levels.  Ihe  permitting 
authority  would  have  discretion  to 


approve  fewer  measurement  levels 
where  appropriate. 

Measurement  span.  Measurement 
span  is  the  anticipated  range  of 
emissions  or  parameters  that  roust  be 
measured  to  determine  the  compliance 
status  of  the  affected  emissions  unit 
with  the  applicable  emission  limitsbons 
or  standards.  The  owner  or  operator 
would  have  to  ccmsider  the 
measurement  span  in  any  existing 
regulation  and  pit^xise  a  span  for  the 
enhanced  monitoring  protoctrf  vdiich 
meets  any  re<piired  measurement  span. 
Where  no  existing  span  requirement 
applies,  the  owner  or  operator  would 
have  to  propose  a  span  that  is  sufficient 
to  assure  that  the  enhanced  roonitaring 
protocol  can  provide  accurate  data  for 
all  potential  emissira  or  parameter 
values  that  nuty  occur. 

There  are  two  types  of  span 
specifications.  First,  some  spans  include 
all  potential  coacentratioos.  This  type  of 
specification  may  require  multiple  range 
pollutant  or  flow  analyzers  and 
parameter  instrumoitatkMa  in  thq 
enhanced  monitcwing  protocol  to  meet 
the  required  accuracy.  The  frequency  of 
measurements  also  may  be  affKted. 
Second,  some  spans  in^ude  a  limited 
range  oi  emission  concentrations  at 
cori^ted  parameter  ranges.  This  type 
of  specification  sets  an  upper  limit  that 
normally  includes  the  permitted  levels 
plus  a  range  or  value  beyond  the 
permitted  emission  standard  or 
parameter  limitation  (e.g.,  1.25  times  the 
parameter  or  emission  limitation). 

Response  time.  Response  time  is  the 
time  interval  between  the  start  of  a  step 
change  in  the  system  input  (e.g.,  change 
of  calibration  gas  or  change  in  source 
concentration)  and  the  time  when  the 
data  acquisition  and  handling  system 
(DAHS)  displays  95  percent  of  the  final 
value.  This  type  of  response  time  is 
most  important  when  time-sharing  of 
enhanced  monitoring  protocols  among 
two  or  more  measurement  locations 
.  occurs,  or  when  the  regulations  require 
an  enhanced  monitoring  protocol  to 
measiire  short  duration  pennit 
limitation  exceedances,  e.g., 
concentration  spikes. 

Response  time  also  would  be  defined 
to  include  the  time  interval  between  the 
initial  accumulation  of  information  to 
assess  the  afiected  emissions  unit’s 
emissions  and  the  availability  of  the 
information  for  emission  level  status 
review.  Thus,  for  a  VOC  surface  coating 
operation,  response  time  could  be  the 
review  within  24  hours  of  the  daily 
records  and  coating  analyses  to 
determine  compliance  with  a  daily  VOC 
limitation. 

The  owner  or  operatm’  would  have  to 
include  in  a  permit  application  a 
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proposed  response  time  speciHcation  for 
the  enhanced  monitoring  protocol  that 
includes  upscale  and  downscale 
response  times  for  all  instrumental 
components  of  the  protocol,  and  a 
combined  response  time  for  the  system 
output.  The  combined  response  time 
would  have  to  be  commensurate  with 
the  measurement  frequency 
requirements.  Since  response  time  is 
inherently  rapid  with  some  instruments, 
the  permitting  authority  would  have  the 
authority  to  waive  the  individual 
component  specification.  Finally,  where 
a  proposed  protocol  includes 
recordkeeping  procedures  to  assess 
corhpliance,  the  response  time 
speciHcation  would  have  to  reflect  the 
time  interval  appropriate  for  analyzing 
such  records  and  providing  an  output 
that  relates  to  the  compliance  status  of 
the  monitored  emissions  unit. 

Parametric  relationship.  If  a  proposed 
enhanced  monitoring  protocol  includes 
the  use  of  parameter  monitoring,  a 
parametric  relationship  speciHcation 
would  apply.  The  parametric 
relationship  is  the  known  relationship 
between  tbe  monitored  parameters  and 
the  applicable  emission  limitations  or 
standards.  Requirements  for  parametric 
relationship  speciflcations  would  not 
apply  where  the  emission  limitation  or 
standard  is  already  expressed  in  terms 
of  the  monitored  parameters.  For 
example,  no  parametric  relationship 
specification  would  apply  if  an  owner 
or  operator  proposed  to  use  a  fuel 
sampling  and  analysis  protocol  to 
monitor  compliance  with  a  sulfur  in 
fuel  standard. 

Appendix  A  would  establish  a  two- 
step  process  for  establishing  a 
parametric  relationship  specification.  In 
the  permit  application,  an  owner  or 
operator  would  be  required  to  propose 
a  general  specification,  describing  the 
known  relationship.  The  owner  or 
operator  would  have  to  provide  general 
empirical  or  theoretical  data  to  justify 
the  general  specification.  Finally,  the 
application  would  have  to  include  the 
correlation  test  plan  the  owner  or 
operator  would  use  to  refine  and  verify 
the  known  relationship. 

The  second  step  would  be  to  perform 
the  correlation  tests  to  further  establish 
and  verify  the  known  relationship. 
Based  on  these  tests,  the  owner  or 
operator  would  describe  the  correlation 
in  the  form  of  an  equation  or  graph  if 
the  owner  or  operator  intends  to  use  the 
parameter  monitoring  to  predict 
emissions,  emission  rates,  or  control 
efficiency  rates.  If  the  owner  or  operator 
intends  to  establish  parameter  levels 
that  demonstrate  compliance  with  an 
emission  limitation  or  standard,  then 
the  correlation  would  be  described  in 


the  form  of  a  minimum  or  maximum 
value  (or  range  of  values  between  a 
minimum  and  maximum  value)  for  one 
or  more  parameters  that,  if  achieved, 
assures  compliance  with  an  emission 
limitation  or  standard. 

Measurement  technique  procedures. 
An  enhanced  monitoring  protocol  that 
includes  recordkeeping  or  qualifies 
under  §  64.4(d)  as  multiple  fugitive 
emissions  point  monitoring  would  have 
to  include  appropriate  measurement 
technique  procedures.  For  instance,  a 
protocol  that  relies  primarily  on 
calculating  VOC  emissions  from  coating 
manufacturer  formulation  data  would 
also  have  to  include  periodic 
measurements  of  coatings  to  verify  the 
accuracy  of  the  formulation  records. 

Measurement  technique  procedures 
may  include,  but  are  not  limited  to: 
Method  9  or  22  of  appendix  A  of  part 
60  of  this  chapter  for  opacity  or 
particulate  emission  limitations; 

Method  21  of  appendix  A  of  part  60  of 
this  chapter  for  volatile  or  toxic  organic 
compound  leak  detection  and  repair 
programs;  Method  19  of  appendix  A  of 
part  60  of  this  chapter  for  sulfur  dioxide 
emissions  from  combustion  devices 
without  control  devices;  and  Method  24 
of  appendix  A  of  part  60  of  this  chapter 
for  vex  content  of  coatings.  The  owner 
or  operator  would  have  to  consider  the 
measurement  technique  procedures  in 
any  existing  regulation  and  propose  a 
measurement  technique  procedure  that 
is  based  on  the  affected  emissions  unit's 
operation. 

b.  Equipment,  Installation  and 
Calibration  Gas  Specifications. 
Appendix  B  would  establish 
requirements  for  equipment  design  and 
location,  and  for  calibration  gas 
materials.  For  other  types  of  enhanced 
monitoring  protocols,  specifications  for 
equipment  design  and  location,  and 
calibration  reference  materials,  would 
have  to  be  handled  on  a  case-by-case 
basis  in  order  to  assure  that 
representative  measurements  are 
obtained  by  the  monitoring  protocol. 

c.  Performance  Verification  Test 
Procedures.  Verification  that  the 
monitoring  procedures  or  systems 
provide  data  that  satisfy  all  of  the 
regulatory  criteria  is  an  essential  part  of 
enhanced  monitoring.  Section  64.4(b)(2) 
would  require,  as  provided  in  appendix 
C  to  the  proposed  regulations,  that  an 
owner  or  operator  conduct  certain  test 
procedures  similar  to  those  under 
existing  programs.  The  three  basic  tests 
that  would  be  required,  as  applicable, 
are  a  calibration  error  test,  response 
time  test  and  relative  accuracy  test. 
Where  existing  Federal  provisions 
contain  requirements  that  satisfy  these 
general  test  requirements,  the  owner  or 


operator  would  not  be  required  to 
conduct  separate  veriHcation  tests  under 
part  64.  In  addition,  appendix  C  would 
specify  the  procedures  for  correlation  of 
parameter  monitoring  to  an  applicable 
emission  limitation  or  standaid.  This 
concept  was  discussed  above  in  section 
IV.D.2. 

d.  Quality  Assurance.  Section 
64.4(b)(3)  would  require  that  an  owner 
or  operator  conduct  quality  assurance 
activities  that  are  designed  to  identify 
periods  of  unreliable  data  in  accordance 
with  the  speciHcations  in  appendix  D  to 
the  propHJsed  regulations.  If  the 
enhanc^  monitoring  protocol  uses  a 
CEMS,  appendix  D  would  require  the 
owner  or  operator  to  follow  appendix  F 
of  40  CFR  part  60  as  well  as  any' 
additional  general  requirements  in 
appendix  D.  If  the  protocol  uses  a 
COMS,  appendix  D  would  require  that 
40  CFR  part  51,  appendix  M,  Method 
203  also  be  follow^  as  well  as  any 
additional  general  requirements  in 
appendix  D. 

Of  course,  the  permitting  authority 
could  allow  the  use  of  alternative 
procedures  as  described  above  and  thus 
appendix  F  or  Method  203  would  not 
have  to  be  followed  exactly.  Some 
existing  quality  assurance  provisions, 
while  ^ndamentally  similar,  may  have 
slight  variations  that  EPA  believes 
should  be  allowed  to  remain  without 
requiring  duplicative  efforts  (e.g.,  the 
Commonwealth  of  Pennsylvania  has 
established  different  quality  assurance 
requirements  from  appendix  F). 

Where  systems  or  procedures  other 
than  a  CEMS  or  COMS  are  used,  the 
proposed  regulations  would  require  that 
the  enhanced  monitoring  protocol 
include  procedures  that  satisfy  the 
general  elements  described  in  appendix 
D  to  part  64.  The  quality  assurance  plan 
would  have  to  include  a  program  of 
frequent  (e.g.,  daily)  and  less  frequent 
(e.g.,  quarterly  and  annual)  checlu  of  an 
enhanced  monitoring  protocol.  Quality 
control  programs  used  for  the 
certiheation  of  emissions  and  enhanced 
monitoring  protocol  output  veriHcation 
could  include  daily,  quarterly  and 
annual  evaluations.  Such  programs 
would  not  be  limited  to  just 
instrumental  sampling  and  analysis,  but 
also  quality  assessments  of  material 
inventories  used  for  establishing 
affected  unit  emissions.  The 
rigorousness  and  hequency  of 
assessment  would  have  to  be 
commensurate  with  the  proposed 
protocol  and  would  be  proposed  by  the 
source  owner  or  operator  at  the  time  of 
permit  application  for  incorporation 
into  the  permit.  The  basic  elements  to 
be  included  would  be: 
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Quality  control  (QC)  checks  and  error 
assessments.  QC  checks  and  error 
assessments  (e.g.,  temperature  and 
pressure  recording  devices  have  failed) 
would  have  to  be  done  daily,  unless  the 
permit  applicant  can  justify  less 
frequent  assessments  to  the  permitting 
authority.  For  recordkeeping 
components  of  a  proposed  protocol,  the 
QC  checks  would  have  to  involve 
checking  the  data  forms  to  see  that  all 
required  information  is  recorded  and 
the  information  is  recorded  correctly. 

For  a  proposed  protocol  that  involves 
instrumental  measurements,  the  QC 
checks  would  have  to  describe  the 
procedure  for  checking  the  calibration 
error  of  each  instrument  at  the  zero 
(low)  and  span  (high)  levels. 

Alternatives  could  be  used  subject  to  the 
approval  of  the  permitting  authority. 

The  proposed  quality  assurance  plan 
would  also  have  to  specify  the  criteria 
for  excessive  error,  i.e.,  when  the 
enhanced  monitoring  protocol’s  data  are 
invalid  (e.g.,  outside  performance 
specifications  including  recording  of 
insufficient  information).  The  plan 
proposed  by  the  owner  or  opierator 
would  have  to  ensure  that  the  beginning 
and  ending  times  of  the  invalid  data 
period  are  identified. 

Data  accuracy  assessment.  The  QA 
plan  would  have  to  include  procedures 
(e.g.,  calibration  error,  relative  accuracy 
testing,  inventory  assessment,  or 
fugitive  emission  assessment  plan 
review)  for  a  quarterly  and  annual 
assessment  of  the  proposed  protocol’s 
data  accuracy  and  would  have  to  specify 
the  criteria  for  excessive  error  (e.g.,  does 
not  meet  the  relative  accuracy 
requirement  or  fails  to  statistically  prove 
that  leaks  were  less  than  1  percent  of  all 
potential  leaks). 

Minimum  data  availability.  The 
proposed  regulations  require  owners  or 
operators  to  operate  and  maintain  an 
enhanced  monitoring  protocol  to  ensure 
quality  data  during  all  times  when  an 
emissions  unit  is  operating,  except 
during  defined  periods  of  calibration, 
routine  maintenance,  and  QA  activities. 
The  Q.A  plan  submitted  by  the  owner  or 
operator  as  a  part  of  an  enhanced 
monitoring  protocol  would  have  to 
include  an  identification  of  and 
justification  for  the  periods  of  monitor 
downtime  associated  with  QA  activities 
and  accounting  for  and  responding  to 
mechanical  breakdowns.  This  topic  is 
discussed  in  the  section  following  this 
discussion  of  quality  assurance  plan 
retirements. 

Reporting  and  recordkeeping.  The 
requirements  for  reporting  and 
recordkeeping  for  enhanced  monitoring 
protocols  would  be  provided  in  §§  64.5 
and  64.6.  The  QA  plan  proposed  by  the 


owner  or  operator  would  have  to  detail 
how  the  information  necessary  for 
conformance  with  those  sections  will  be 
obtained  and  maintained. 

e.  Data  Availability.  Section  64.4(b)(4) 
would  require  that  an  enhanced 
monitoring  protocol  satisfy  a  data 
availability  requirement.  For  some 
enhanced  monitoring  protocols,  an 
applicable  NSPS  or  NESHAP  may 
already  include  a  data  availability 
requirement  (e.g.,  40  CFR  part  60, 
subpart  Ea  includes  a  data  availability 
requirement  for  SO2,  NOx.  CO,  and 
temperature  monitoring  systems  at 
municipal  waste  combustors).  The 
proposed  regulations  would  allow  an 
owner  or  operator  to  use  such  existing 
requirements  where  applicable.  The 
proposed  regulations  would  not  rely  on 
existing  data  availability  requirements 
in  SIP’s  because  of  a  concern  that  such 
data  availability  requirements  may  not 
have  been  designed  to  support 
monitoring  us^  for  determining 
continuous  compliance. 

Where  an  existing  Federal  data 
availability  requirement  does  not  apply, 
the  owner  or  operator  must  generally 
provide  quality-assured  data  for  all 
periods  of  emissions  unit  operation 
(consistent  with  the  required 
measurement  frequency  of  data 
collection  for  the  enhanced  monitoring 
protocol).  The  only  acceptable 
downtime  would  be  the  period  of  time 
that  the  owner  or  operator  justifies  to 
the  permitting  authority  (and  that  the 
'permitting  authority  approves)  as 
necessary  to  conduct  required  quality 
assurance  activities,  including  routine 
maintenance.  Pursuant  to  §64.8,  the 
permitting  authority  would  include  a 
data  availability  requirement  in  the 
permit  (often  expressed  as  a  percentage 
of  operating  time)  that  reflects  the 
proposed  requirements  of  §  64.4(b)(4). 

Tne  EPA  has  received  input  from 
several  industry  representatives  that 
have  argued  for  an  exception  to  a  data 
availability  requirement  if  a  sudden  and 
unforeseeable  event  causes  elements  of 
a  protocol  to  be  out  of  service  for  an 
extended  period.  In  response  to  those 
concerns,  §  64.4(g)(2)  would  provide 
that  where  an  enhanced  monitoring 
protocol  fails  to  perform  due  to  a 
sudden  and  unforeseeable  monitor 
malfunction  beyond  the  control  of  the 
owner  or  operator  (e.g.,  a  lightning 
strike),  the  owner  or  operator  could  use 
the  existence  of  that  malfunction  as  an 
affirmative  defense  against  a  violation  of 
the  data  availability  requirement 
(imposed  pursuant  to  §  64.4(b)(4))  that 
occurs  as  a  result  of  the  malfunction. 
(There  would  be,  however,  a  duty  to 
submit  other  interim  monitoring  data  if 
the  enhanced  monitoring  protocol  is 


down  for  an  extended  period;  see 
Section  IV.D.6.) 

Monitor  failures  that  are  due  in  whole 
or  in  part  to  poor  maintenance,  careless 
operation  or  other  preventable 
conditions  would  not  be  con.sidered  to 
be  "malfunction”  events  "beyond  the 
control  of  the  owner  or  operator.”  In 
addition,  if  an  enhanced  monitoring 
protocol  for  a  particular  emissions  unit 
includes  a  backup  monitoring  system, 
including  statistical  missing  data 
procedures,  the  malfunction  of  the 
primary  monitoring  system  would  not 
relieve  the  owner  or  operator  from 
employing  the  backup  system  or 
procedures.  In  addition,  the  defense 
does  not  preclude  the  Administrator  or 
the  permitting  authority  from  requiring 
additional  testing  and  monitoring  or 
from  taking  enforcement  action  based 
on  that  or  any  other  credible 
information. 

Finally,  §  64.4(g)(3)  would  clarify  that 
the  owner  or  operator  has  the  burden  of 
proof  at  all  times  that  a  monitor  failure 
was  in  fact  a  sudden  and  unforeseeable 
malfunction.  (For  further  discussion  of 
notice  and  other  requirements  related  to 
monitor  failures  generally,  see  section 
IV.D.6.  below.) 

5.  Proposed  Enhanced  Monitoring 
Protocol  Evaluation  and  Demonstration 

Sections  64.4(e)  and  (f)  would  detail 
the  procedures  an  owner  or  operator 
must  follow  in  order  to  obtain  approval 
of  an  enhanced  monitoring  protocol, 
and  the  consequences  of  failing  to 
achieve  compliance  with  enhanced 
monitoring  requirements.  As  a  starting 
point,  the  owner  or  operator  would  have 
the  option  to  first  evaluate  the  best 
“established  monitoring”  (as  dehned  in 
§  64.2)  for  the  particular  emissions  unit. 
As  discussed  in  section  I.B.I.,  the 
determination  of  what  is  the  "best” 
monitoring  would  focus  on  what  is  the 
best  means  for  the  particular  emissions 
unit  to  determine  continuous 
compliance,  not  what  is  the  "best” 
technologically  available  monitoring 
system. 

Established  monitoring  would  include 
any  monitoring  methodology  that  has 
already  been  evaluated  by  EPA  and 
determined  to  be  a  feasible  means  of 
assessing  compliance  with  an  emission 
limitation  or  standard  for  a  specific  type 
of  emissions  unit  at  a  source.  The  types 
of  monitoring  that  would  be  included 
are: 

(1)  Monitoring  identified  in  an 
applicable  subpart  of  40  CFR  part  60  or 
part  61  (NSPS  and  NESHAP  standards); 

(2)  Appendix  P  of  part  51  (SIP  CEMS 
reguirements); 

(3)  Monitoring  requirements  in 
implementation  plans  approved  or 
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promulgated  by  the  Administrator 
pursuant  to  Title  I  of  the  Act  that  reflect 
a  Control  Technique  Guideline 
published  by  the  Administrator  under 
section  108  of  the  Act; 

(4)  Monitoring  requirements 
established  in  any  preconstruction 
permit  issued  pursuant  to  regulations 
approved  or  promulgated  through 
rulemaking  under  title  I,  including  parts 
C  or  D,  of  the  Act;  and 

(5)  Monitoring  requirements 
established  in  40  CFR  part  75. 

This  type  of  established  monitoring 
would  be  of  most  assistance  to  SIP 
sources  that  can  look  to  NSPS  or  new 
source  review  permit  requirements  to 
assess  the  types  of  monitoring  that  are 
required  of  new  facilities  within  a 
similar  source  category.  The  reader 
should  also  note  that  the  reference  to 
new  source  permits  has  been  included 
with  the  knowledge  that  the 
“established  monitoring”  in  these 
permits  will  vary.  The  EPA  recognizes 
that  many  older  permits  may  in  fact 
have  monitoring  that  would  no  longer 
be  considered  adequate  and  would  not 
likely  satisfy  enhanced  monitoring 
requirements.  The  EM  Reference 
E)ocument  will  provide  a  list  of 
generally  applied  monitoring  in  new 
source  review  permits  that  could 
potentially  be  used  to  satisfy  part  64  as 
well  as  general  guidance  on  how  the 
owner  or  operator  can  access 
information  on  monitoring  requirements 
in  new  source  review  permits  that  could 
be  used  for  enhanced  monitoring 
OSes. 

e  “established  monitoring” 
methodology  could  be  one  that  has  been 
established  for  the  purpose  of  either 
determining  compliance  or  merely 
indicating  compliance.  Thus,  a 
monitoring  methodology  could  qualify 
as  established  monitoring  and  not 
necessarily  satisfy  enhanced  monitoring 
requirements.  Therefore,  an  owner  or 
operator  that  proposes  a  monitoring 
methodology  in  its  enhanced 
monitoring  protocol  that  qualifies  as 
established  monitoring  still  would  be 
required  to  justify  that  the  methodology 
would  be  able  to  satisfy  the 
requirements  for  enhanced  monitoring 
in  part  64.  The  owner  or  operator  would 
not  be  required  to  compare  its  proposed 
monitoring  against  other  potential 
monitoring  methods,  even  if  other 
established  monitoring  methods  may 
apply. 

Established  monitoring  that  is  already 
used  to  determine  continuous 
compliance  would  likely  satisfy 
enhanced  monitoring  requirements 
without  any  additional  enhancements. 
However,  (^er  forms  of  established 
monitoring  could  often  require 


enhancements  in  order  for  the 
monitoring  to  satisfy  enhanced 
monitoring  requirements.  Examples  of 
the  types  of  enhancements  that  could  be 
required  include:  (1)  Imposing  quality 
assurance  procedures,  (2)  requiring 
more  frequent  measurements,  or  (3) 
establishing  a  data  availability 
requirement. 

Unless  the  owner  or  operator 
proposes  to  use  established  monitoring, 

§  64.4(e)(2)  would  require  an  owner  or 
operator  to  identify  all  technologically 
feasible  monitoring  methodologies  for  a 
particular  emissions  unit.  The  owner  or 
operator  would  then  be  able  to  select 
and  prop>ose  the  identified  methodology 
that  best  satisfies  at  the  particular 
emissions  unit  all  of  the  technical 
criteria  for  an  enhanced  monitoring 
protocol.  Again,  in  determining  what  is 
the  “best”  monitoring  for  the  particular 
emissions  unit,  the  owner  or  operator 
would  take  into  account  circumstances 
at  the  particular  emissions  unit  and  not 
necessarily  be  required  to  propiose  the 
“best”  technologically  feasible 
monitoring  system. 

Section  64.4(e)(3)  would  state  that  an 
owner  or  operator  ^s  the  burden  of 
proof  to  justify  that  a  proposed 
enhanced  monitoring  protocol  can 
satisfy  all  of  the  enhanced  monitoring 
requirements  in  part  64.  To  assist  the 
owner  or  operator  in  meeting  this 
burden.  §  64.4(e)(3)  would  state  that,  in 
accordance  with  §  64.7,  a  permit 
application  include  all  necessary 
information  concerning  the  proposed 
enhanced  monitoring  protocol. 

Section  64.7(b)  would  provide  a 
general  requirement  that  a  permit 
application  include  all  descriptions, 
explanations,  justifications,  and 
supporting  information  necessary  to 
show  that  a  proposed  protocol  can 
satisfy  part  &4  requirements.  Section 
64.7(b)  then  provides  a  list  of  particular 
types  of  information  to  be  included.. 

The  application  would  have  to 
include  a  complete  description  of  the 
proposed  protocol.  The  description 
would  have  to  include  a  description  of 
the  components  and  procedures  that 
comprise  the  protocoL  This  type  of 
information  should  include 
manufacturer  literature  and  model 
number  of  any  instrumental 
components.  The  description  should 
also  include  scaled  drawings  of  the 
emissions  unit  that  indicate  the  location 
of  any  fixed  monitor  components,  or 
sampling  locations  for  non-fixed 
components.  This  type  of  description 
would  also  have  to  include  calculation, 
data  reduction  and  conversion,  and 
similar  types  of  procedures.  The 
description  would  also  have  to  include, 
as  applicable,  all  |>erformance. 


equipment,  and  installation 
specifications;  a  proposed  quality 
assurance  plan;  and  a  proposed  data 
availability  requirement. 

The  permit  application  would  also 
have  to  describe  the  physical  and 
operational  characteristics  of  the 
emissions  unit  and  any  potential 
interferences  or  other  adverse  impacts 
on  the  proposed  protocol  that  such 
characteristics  may  have.  This 
information  will  be  essential  for  the 
permitting  authority  in  determining 
whether  the  proposed  protocol  can 
satisfy  the  part  64  requirements  given 
the  expect^  range  of  facility  operations. 

Second,  the  permit  application  would 
have  to  include  justifications  for  the 
specifications,  quality  assurance 
procedures  and  data  availability 
requirement  proposed  by  the  owner  or 
operator.  This  type  of  information  could 
include,  for  instance,  a  justification  for 
reduced  measurement  frequency  based 
on  the  potential  variability  of  emissions 
and  the  demonstrated  margin  of 
compliance  at  the  emissions  unit.  (See 
section  IV.D.4.a.  above.) 

The  third  type  of  information  that 
would  be  included  relates  to  the 
evaluation  process.  If  required,  the 
owner  or  operator  would  list  the 
monitoring  methodologies  identified  as 
technologically  feasible  and  then 
provide  documentation  of  any 
evaluations  conducted.  In  all  instances, 
however,  the  owner  or  operator  would 
have  to  explain  how  the  proposed 
monitoring  could  provide  sufficiently 
representative,  accurate,  precise, 
reliable,  frequent  and  timely  data  to 
detect  deviations  and  determine 
whether  compliance  is  continuous  or 
intermittent. 

The  fourth  item  that  §  64.7(b)  would 
require  to  be  included  in  a  permit 
application  is  a  test  plan  and  schedule 
for  conducting  performance  verification 
testing  in  accordance  with  appendix  C 
that  includes  the  elements  described  in 
§  64.4(f). 

Section  64.4(f)  would  require  that  the 
plan  describe  the  conditions  under 
which  tests  will  be  performed,  the 
reference  test  procedures  to  be 
employed,  and  any  other  pertinent  or 
vmique  information  that  describes  the 
testing  approach.  If  the  proposed 
enhanced  monitoring  protocol  includes 
the  use  of  parameter  monitoring,  then 
the  test  plan  would  have  to  include  the 
correlation  test  procedures  to  be 
employed.  This  would  include  a 
description  of  the  operating  conditions 
to  be  varied  during  the  correlation  test 
to  demonstrate  the  vaUdity  of  the 
correlation  over  the  potential  range  ot 
facility  operations.  The  test  plan  would 
also  have  to  describe  any  parameters  not 
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monitored  as  part  of  the  protocol  that 
could  affect  the  correlation  and 
demonstrate  that  excluding  such 
parameters  will  not  adversely  affect  the 
validity  of  the  correlation. 

Section  64.4(f)(2)  would  establish  as  a 
general  requirement  that  all  testing  be 
completed  and  test  results  submitted 
“as  expeditiously  as  practicable”  after 
approval  of  the  selection  of  the 
proposed  enhanced  monitoring 
protocol,  and  would  require  that  an 
enforceable  test  schedule  be  included  in 
the  permit  that  reflects  this  general 
duty.  No  outside  date  for  completion  of 
the  tests  would  be  specified  in  the 
regulation  because  of  the  wide  variety  of 
systems  and  procedures  to  be  tested  and 
the  desire  not  to  establish  that  outside 
date  as  the  presumptive  norm  for  all 
types  of  enhanced  monitoring  protocols. 
For  instance,  if  an  enhanced  monitoring 
protocol  involved  the  proposal  to  install 
and  operate  a  continuous  opacity 
monitoring  system,  “as  expeditiously  as 
practicable”  would  have  to  provide'  a 
significant  period  to  allow  time  for 
delivery  and  installation  prior  to 
conditioning  and  operational  test 
periods,  and  performance  tests.  On  the 
other  hand,  if  the  enhanced  monitoring 
protocol  involved  the  use  of  a 
previously  installed  continuous  opacity 
monitoring  system,  “as  expeditiously  as 
practicable”  would  require  less  time 
because  there  would  be  no  allowance 
for  delivery  and  installation. 

Once  an  owner  or  operator  has 
completed  the  performance  verification 
tests,  §  64.4(f)(3)  would  require  that  the 
enhanced  monitoring  protocol  be 
operated  and  maintained  in  accordance 
with  all  requirements,  including  quality 
assurance  procedures.  The  owner  or 
operator  would  also  have  to  record  and 
rejwrt  data  as  required  under  part  64. 

Section  64.4(f)(4). would  then  detail 
under  what  circumstances  the  owner  or 
operator  would  be  considered  to  have 
failed  to  achieve  compliance  with 
enhanced  monitoring  requirements.  The 
proposed  regulations  would  list  three 
instances  in  which  such  failure  could 
occur 

(1)  If  the  owner  or  op>erator  fails  to 
submit  complete  test  results: 

(2)  If  the  test  results  submitted 
demonstrate  that  the  enhanced 
monitoring  protocol  fails  to  satisfy  the 
applicable  performance  specifications 
and  other  requirements  for  the 
enhanced  monitoring  protocol  specified 
in  the  permit;  or 

(3)  If,  after  approval  of  test  results,  the 
permitting  authority  or  EPA  obtains 
information  that  a  previously  approved 
enhanced  monitoring  protocol  no  longer 
is  achieving  the  performance 


requirements  of  the  proposed 
regulations. 

The  proposed  regulations  do  not 
specify  what  actions  will  be  taken  upon 
a  failure  to  achieve  compliance  with 
part  64.  Under  these  circumstances,  the 
owner  or  operator  would  be  subject  to 
enforcement,  including  administrative 
or  judicial  actions  depending  upon  the 
circumstances.  Section  64.4(f)(5)  of  the 
proposed  regulations  would  specifically 
state  that  one  non-exclusive  option 
available  to  EPA  or  the  permitting 
authority  upon  a  failure  to  achieve 
compliance  would  be  to  reopen  the 
source’s  permit  to  assure  compliance 
with  part  64.  This  explicit  provision 
would  clarify  the  general  authority 
under  40  CFR  70.7(f)(l)(iv)  of  the 
operating  permit  regulations,  and  is  not 
intended  in  any  manner  to  alter  the 
requirements  of  part  70. 

6.  Monitor  Failures 
Sections  64.4(g)  and  64.5(e)  of  the 
proposed  regulations  would  establish 
requirements  for  responding  to  monitor 
failures.  Section  64.4(g)  would  detail  the 
types  of  monitor  failures  that  could 
occur  and  the  owner  or  operator’s 
general  obligations  as  a  result  of  the 
failure.  Section  64.5(e)  would  detail  the 
notice  and  reporting  requirements. 

For  any  failure  that  has  the  potential 
to  interrupt  the  normal  operation  of  an 
enhanced  monitoring  protocol  for  more 
than  48  hours,  the  owner  or  operator 
would  have  to  notify  the  permitting 
authority.  The  notice  would  have  to  be 
in  accordance  with  notification 
requirements  established  by  the 
permitting  authority,  or,  if  there  are 
none,  within  24  hours. 

The  next  required  step  to  address  a 
monitor  failure  would  be  to  correct  the 
problem  and  return  the  monitoring 
protocol  to  normal  operation.  Section 
64.5(e)(2)  would  require  the  owner  or 
operator  to  certify  that  the  corrective 
action  has  taken  place  and  that  the 
enhanced  monitoring  protocol  has 
resumed  operation  and  production  of 
valid  quality-assured  data  within  two 
weeks  of  the  failure. 

There  may  be  certain  monitor  failures 
that  cannot  feasibly  be  addressed  within 
a  two-week  timeframe.  In  these 
instances,  instead  of  the  two-week 
certification,  §  64.5(e)(3)  would  require 
the  owner  or  operator  to  submit  for 
approval  by  the  permitting  authority  a 
proposed  corrective  action  plan  that 
addressed  two  separate  issues: 
correcting  the  problem  and  collecting 
data  in  the  interim.  The  proposed  plan 
would  have  to  be  submitted  within  two 
weeks  of  the  failure. 

To  address  how  the  owner  or  operator 
intends  to  correct  the  failure,  the 


proposed  plan  would  have  to  include  a 
schedule  with  milestones  to  correct  the 
failure  as  expeditiously  as  possible,  but 
in  no  event  later  than  six  months  after 
the  occurrence  of  the  failure.  For 
interim  monitoring,  the  owner  or 
operator  would  have  to  provide 
substitute  monitoring  to  determine 
compliance;  the  permitting  authority 
could  accept  substitute  monitoring  that 
does  not  satisfy  all  of  the  enhanced 
monitoring  performance  and  operating 
criteria  in  §  64.4(b)  of  the  proposed 
regulations. 

As  noted  earlier  in  section  rV.D.4., 
where  an  owner  or  operator  can  prove 
that  a  monitor  failure  occurs  as  a  result 
of  a  sudden  and  unforeseeable 
malfunction,  the  owner  or  operator 
would  be  able  to  use  that  occurrence  as 
a  defense  against  an  alleged  violation  of 
the  data  availability  requirement.  Where 
the  defense  does  not  apply,  the  owner 
or  operator  would  be  subject  to 
enforcement  for  alleged  violations  that 
result  fi'om  the  monitor  failure.  The 
proposed  notice  and  other  reporting 
requirements  for  monitor  failure  (i.e., 
either  a  certification  that  corrective 
action  is  completed  or  a  proposed 
corrective  action  plan)  are  not  intended 
to  excuse  the  failure  or  in  any  way  limit 
the  permitting  authority,  the 
Administrator  or  a  citizen  (to  the  extent 
permitted  under  section  304  of  the  Act) 
from  seeking  enforcement  against  the 
owner  or  operator  for  any  alleged 
violation  of  the  proposed  regulations. 

E.  Section  64.5 — Reporting 
Requirements 

1.  General  Requirements 

Section  64.5  of  the  proposal  contains 
the  basic  reporting  requirements  that 
each  major  source  would  have  to  meet 
to  satisfy  section  114(a)(3)  of  the  Act. 
First,  §  64.5(a)  of  the  proposed 
regulations  would  require  that  a 
responsible  official  for  a  source  subject 
to  these  regulations  use  the  enhanced 
monitoring  data  (and  any  other  data 
collected  for  the  purpose  of  determining 
compliance  during  the.  period)  as  the 
basis  for  an  annual  compliance 
certification  submitted  under  40  CFR 
part  70  for  those  emissions  units  and 
emission  limitations  or  standards  that 
are  subject  to  these  proposed 
regulations. 

Section  64.5(a)  would  create  an 
interim  exemption  from  this 
requirement  where  an  underlying  SIP 
requirement  establishes  a  different 
method  as  the  exclusive  method  for 
certifying  compliance.  As  discussed 
below  in  section  IV.K.,  EPA  plans  to 
issue  a  SIP  call  to  cure  this  problem,  but 
is  concerned  that  there  may  be  some 
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time  period  when  permits  are  being 
issued  prior  to  the  correction  of  the 
underlying  SIP.  Section  64.5(a)  would 
allow  the  source  to  use  the  SIP  method 
until  the  underlying  provision  is 
changed.  The  permitting  authority  and 
the  owner  or  operator  could  also  at  the 
time  of  permit  issuance  specify  in  the 
permit  that  when  the  SIP  provision  is 
corrected,  the  approved  enhanced 
monitoring  protocol  could  be  used  for 
certifying  compliance.  Unless  that  type 
of  provision  is  included  in  the  permit, 
the  permit  would  have  to  be  reopened 
to  allow  for  the  enhanced  monitoring 
protocol  to  be  used  as  a  basis  for  a 
compliance  certification.  This  topic  is 
discussed  in  further  detail  in  section 
IV.K. 

Second,  a  responsible  official  would 
have  to  submit  quarterly  enhanced 
monitoring  reports.  Section  64.5(b)  of 
the  proposal  would  require  a  report  for 
each  enhanced  monitoring  protocol 
used  at  a  source. 

2.  Content  of  the  Report.  Section 
64.5(b)  of  the  proposed  regulations 
would  outline  the  general  information 
that  must  be  included  in  an  enhanced 
monitoring  report.  The  proposed 
reporting  requirements  are  based 
primarily  upon  the  summary  monitoring 
reports  required  for  NSPS  sources 
pursuant  to  40  CFR  60.7. 

First,  §  64.5(b)(l)-(7)  would  require 
that  a  report  contain  basic  information 
concerning  the  source,  the  emissions 
unit  and  the  enhanced  monitoring 
protocol.  Second,  the  report  would  have 
to  identify  the  pollutant  and  applicable 
emission  limitations  or  standards  for 
which  information  is  being  provided. 
Finally,  the  basic  information  would 
have  to  include  the  calendar  period 
covered  by  the  report  and  the  operating 
time  for  the  emissions  unit  during  thh 
period.  Operating  time  information  is 
necessary  to  ensure  compliance  with 
applicable  monitoring  data  availability 
requirements  and  to  provide  a 
normalized  basis  for  assessing  the  total 
duration  of  deviations. 

Following  the  basic  data 
requirements,  §  64.5(b)  would  specify 
that  the  report  summarize  the 
monitoring  results  for  the  quarter.  The 
report  would  identify  the  number  and 
duration  of  deviations  detected  by 
enhanced  monitoring.  The  proposed 
regulations  would  require  that 
deviations  be  classified  by  reason  for  the 
deviation,  including  known  causes  for 
which  a  federally-approved  or  federally- 
promulgated  exemption  firom  an 
emission  limitation  or  standard  applies, 
unknown  causes,  and  known  causes  for 
which  no  federally-approved  or 
federally-promulgated  exemption  from 
an  emission  limitation  or  standard 


applies.  This  approach  is  consistent 
with  the  summary  report  format  under 
the  NSPS  general  provisions. 

Under  the  proposal,  deviations  are  not 
necessarily  violations  and  would  be 
reported  whether  they  are  in  fact 
violations  of  the  standards.  For 
example,  even  if  deviations  are  exempt 
under  existing  regulations,  these 
deviations  would  be  reported,  with  an 
indication  that  the  owner  or  operator 
believes  the  deviations  to  be  from 
known  causes  but  exempt  under 
applicable  requirements.  The  EPA 
considers  this  requirement  necessary,  in 
part  to  ensure  that  the  reports  do  not 
omit  any  potential  violation  based  on  an 
interpretation  made  by  the  owner  or 
operator,  and  in  part  to  help  the 
reviewing  agency  ensure  that  proper 
action  was  taken  to  minimize  excess 
emissions  or  other  deviations.  The 
proposed  requirement  to  report  exempt 
deviations  is  also  consistent  with  EPA’s 
longstanding  policy  on  the  reporting  of 
exceedances  imder  the  NSPS  program 
pursuant  to  40  CFR  60.7. 

The  proposed  regulations  would  not 
require  that  information  concerning  the 
magnitude  of  each  deviation  be 
reported,  nor  would  supporting 
documentation  be  required  in  all 
submissions.  However,  where  the  owner 
or  operator  identifies  any  deviation  as 
resulting  from  a  known  cause  for  which 
no  federally-approved  or  federally- 
promulgated  exemption  from  an 
emission  limitation  or  standard  applies, 
or  where  deviations  occur  for  a  certain 
percentage  of  the  emissions  unit’s 
operating  time,  then  §§64.5(b)(ll)  and 
64.5(b)(12),  respectively,  would  re<^uire 
that  the  report  include  full 
documentation  pertaining  to  all  periods 
of  violations  and  deviations,  including 
m^nitude  information. 

Tne  proposed  rule  would  allow  the 
permitting  authority  to  establish  the 
appropriate  percentage  threshold  for  not 
including  full  documentation  on  a  case- 
by-case  l^sis,  but  not  to  exceed  five 
percent.  This  requirement  is  similar  to 
the  NSPS  approach  (see  40  CFR 
60.7(d)(1)),  but  provides  greater 
flexibility  in  establishing  the  exact 
operating  time  percentage.  The  EPA 
believes  that  this  flexibility  is 
appropriate  given  the  large  variety  of 
sources  that  will  be  covered  by  these 
proposed  rules. 

Tne  rep>ort  would  also  have  to  include 
information  on  the  performance  of  the 
enhanced  monitoring  protocol.  First,  the 
report  would  specify  the  data 
availability  achieved  during  the 
reporting  period.  Second,  the  report 
would  have  to  identify  any  periods  in 
which  the  protocol  was  not  operating  in 
accordance  with  its  design  while  the 


emissions  unit  was  in  operation,  or  in 
which  the  protocol  was  operating  but 
producing  data  that  did  not  meet  data 
quality  requirements.  Again,  this 
approach  would  be  consistent  with 
NSPS  reporting  requirements  for 
monitor  performance. 

Similar  to  the  deviation  reporting 
provisions,  §  64.5(b)(13)  would  require 
that  documentation  pertaining  to  all 
periods  of  monitor  downtime  be 
submitted  only  if  a  monitoring  protocol 
failed  to  achieve  an  established 
percentage  of  data  availability.  Again, 
the  permitting  authority  would  establish 
the  percentage  on  a  case-by-case  basis, 
but  the  percentage  could  not  be  less 
than  the  data  availability  requirement 
established  in  the  permit  for  the 
enhanced  monitoring  protocol. 

Following  the  basic  data  requirements 
and  the  deviation  and  monitor 
downtime  summaries,  §  64.5(b)(10) 
would  require  that  the  report  indicate 
the  compliance  status  of  the  emissions 
unit  with  those  emission  limitations  or 
standards  monitored  pursuant  to  part 
64.  TTie  report  would  indicate  the 
compliance  status  as  of  the  end  of  the 
reporting  period  and  whether 
compliance  was  continuous  or 
intermittent  during  the  reporting  period. 
This  information  would  act  as  a 
summary  of  compliance  based  on  the 
reported  monitoring  data  and  monitor 
operation  information. 

Section  64.5(b)(14)  would  require  that 
the  report  also  include  a  narrative 
description  and  the  results,  if 
applicable,  of  any  other  required 
activity  related  to  compliance  with  an 
applicable  emission  limitation  or 
standard  for  which  information  is  being 
provided  or  to  an  enhanced  monitoring 
protocol  requirement  (other  than  quality 
assurance  activities).  'This  provision  is 
necessary  so  that  all  information 
relevant  to  compliance  with  an 
applicable  limitation  or  standard,  or 
with  the  enhanced  monitoring 
requirements  of  the  proposed 
regulation,  is  obtained  in  the  report. 

One  example  of  the  information  that 
could  be  required  pursuant  to  this 
section  is  data  related  to  the 
performance  of  an  enhanced  monitoring 
protocol  for  fugitive  emissions.  For 
instance,  for  some  leak  detection  and 
repair  programs,  the  existence  of  a  leak 
may  not  constitute  a  deviation  that  must 
be  reported  under  §  64.5(b)(8).  However, 
the  permitting  authority  may  need  to 
obtain  a  summary  of  the  number  of 
leaking  points  found  and  the  number 
repaired  in  order  to  determine  whether 
a  deviation  has  occxirred.  (This 
approach  would  be  consistent  with 
existing  NSPS  leak  detection  and  repair 
reporting;  see,  for  example,  40  CFR 
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60.487.)  The  propesed  language  of 
§  64^9<b)(l‘4)  ie  intended  to  be  broad- 
enough  to  alloW' such  infonnation  tO'be 
included  in  the  report  where  these 
special  Gircunwtsnces' exist. 

The  propeaed  ingul^ons  would  also' 
establish  certain  other  procedural' 
requirements  forenhanced  monitoring' 
reports.  Under  §64.  S(e),  the  report 
would  have  to  besignedby  a 
responsible  official'as  de{rned'under40 
CFR  part  70  who  would  certify  as  to  the 
truth,  accuracy  uid  completeness  of  the 
report  reciting  verbatim  speeifiG 
certification  language  in  me  proposed 
reguiadon.  This  requiremeirt  would' 
mirrorthe  certification-  of  reports 
required‘  under  the  Acid  Rmn  Program 
(40  CFR  part  72)'and'tha  National 
Pollutant  Discharge  Elimination  Systrnn 
(NPDES)  under  the  dean  Water  Act  (see 
40  CFR  part  122);  In  addition,  §  64^.5(d)' 
of  the  proposal  would  require  that’ the 
report  be  postmarked  no  later  than 
thirty  days  following  the  last  day  of  the 
reporting  period. 

As  noted-  above,  the  reporting 
elements  in  proposed  §64.S  are 
modelled  in  major  part  after  40'CFR 
60.7,  which  sets  reporting 
requirements  for  continuous  monitoring 
systems  and  monitoring  devices  for 
NSPS  sources,  ^milarto  the  approach 
under  §  60.7,  EPA  has  develop^  s 
standffld  summary  report  format  for  this 
program.  Although  the  proposed  rules 
would  not  require  use  of  this  example 
format,  its  use  by  permitting  aufoorities 
and  owners  or  operators  of  affected 
emissions  units  would  be  strongly 
encouraged  because  the  summary 
format  umuld  reduce  the  burden  for 
owners  oroperators  of  affected 
emissions  units  that  must  report  and  for 
agencies  reviewing  the  reports. 

To  fodlitate  use  of  this  rormat,  EFA 
has  included  tfae  format  in  the  draft 
Enhanced  Monitoring  Reference 
Docummit  (see  Section  III.A.)  and.  afto* 
receiving  public  comment  on  that 
document,  intends  to  place  the  format 
on  an  electronic  bulletin  board  system 
accessible  to  both  owners  oroperators  of 
affected  emissions  imits  and  permitting- 
authorities. 

Although  these  proposed  regulations 
would  not  require  the  use  of  electronic 
reporting  media,  the  format  can  be  used 
in  conjunction  with  electronic  reporting 
and  States  are  encouraged  to  do  so 
whenevor  possible.  Electronic  reporting 
will  provide  greater  flexibility  amf 
responsivenaaato  the  needs  ^different 
agencies  and  will'  simplify  theburdm  of 
data  handling  for  all  concerned.  Ths 
EPA  solicits  comment  on  whethw  the 
Agency  should  add  to  the  proposed 
reguiadon  a  presumption  of  electronic 
submission  ^  reports  except  whov 


otherwise  directed  by  the  permitting 
authority. 

The  EPA  also  solicits  comments  oil 
the  genfflul  approach  to  reporting  iii  the 
proposed  regulations.  Specifically,  EPA 
requests  comments  on  how- the 
reporting  provisions  should  address 
potential  overlap  with  other  reporting 
requirements  aiid  whether  the  proposed 
requirements,  in  conjunction  with  the 
proposed  recordkeeping,  requimnents, 
provide  adequate  inibnnation  ta 
facilitate  enforcement  of  violations  of 
the  Act  by  EPA,  States,  and  citizens. 

3.  Confidential  htformation 

Section  64,5(i)  of- the  proposed 
regulations  would  provide  explicitly 
that  an  owner  or  operator  may  assert  a- 
confidentiality  claim  for  information 
reported. under  §  64,3  tooths  ext«U  such 
information  is  entitled  to  protection- 
under  section  114(c),  of  the  Act.  A 
number  of  representatives  from 
industries  th^  would  he  afiected  by  the 
proposed  regulations  have  stated  \JtkaA 
they  considw  certain  infoimadon, 
especialiy  emismona  unit  operating 
time,  to  W  confidential  information. 
Section  114(e)  of  the  Act  provides 
explicit  protection  of  information  (other 
thw  emission8>related  infbrmatian) 
upim  a  satisfactory  drawing,  that 
reported  information  constitutes  a  trade 
secret.  The  provisions  of  40  CFR  part  2 
provide  fiirfoer  detail  on  dw  proeeduies 
an  ownu  or  oparator  must  follow  to  , 
make  a  confidentiality  claim  and  the 
procedures  EPA  will  use  to  act  on  that 
claim.  This  proposed  section  would 
simply  reiterate  that  this  statutory 
protection  may  extend  to  information 
submitted  in  enhanced  monitoring 
reports. 

4.  Use  of  Reported  Information 

The  EPA  believes  that  §- 114(a)(3) 
requires  die  Agency  to  establish  an: 
enhanced  monitoring  and  compliance 
certificadoir  program  that  will  be  used 
to  determine  compliance  and  facilitate 
enforcement.  Thus  it  is  the  intent  of 
these  proposed  regulations  that  where 
EPA  ora  permitting  authority 
determines  that  reported  deviations 
constitute  noncompliance,  the^  owner  or 
operator  of  an  emissions  unit  may  be 
subject  to  enforcement  under  sections 
113  or  304  of  the  Act  and  any  similar 
State  enforcement  authority.  In 
accordraice  widi  the  provisions  of 
section  113  of  die  Act,  an  owneror 
operator  of  an  mnissions  unit  may  also 
be  subject  to  enforcement  and  penalties 
for  otherreesons,  sudi  as  foiling  to 
report  or  keep  records,  foiling  to  satisfy 
required  monitor  performance  and 
operatingrequirements,  omitting 


required' data,  or  reportingjnaccurate  or 
false  data.. 

F.  Sectioa  S4.6 — Recordkeeping 
Requirements 

Recordkeeping  provisions  would' be 
included  in  §  64.6  of  the-  proposed 
regulations;  These  provisions  would* 
requirethetalf  dbeumentation  relating 
to  enhanced  mmiitoring  including  raw 
enhanced  monitoring- dbta  and' all' 
documents  supporting  the  enhanced" 
monitoring  reports  and- compliance 
ceitificaftiens  submitted*  pursuant  tn 
§  64.5.  bar  available  to*  the  permitting 
authority  for  at  least  five-  years  after  the 
dat»  that  any  required  activity  occurs. 

For  instance,  records  concerning 
installation  of  a  system  would  Im  kept 
for  fi-ve  years  from  the  required' 
installation  date  (or  actual' installation 
date,  if  later)',  and  records  snpportihg  a 
compliance  certification  would  be  kept 
for  five  years  horn  the  date  of  the 
certification.  The  recordkeeping 
requirements  (including,  the  five  year 
period)  are  consistent  with  the 
minimum  recordkeeping  provisions  in 
40  CFR  T0.6(a)(3): 

Althou^  each  major  area  of 
documentation  would  be  noted  in  the 
proposed  regulation,,  detailed  formats 
and  specifications  would  not  be 
included.  This  is  due  in  part  tu  practical' 
limitations  involving  the  large  variety  of 
monitoring  approaches  and  data 
requirements,  that  would  ultimately  be 
included  under  part  64  as  proposed,  and 
in  part  to  a  desire  to  give  the  permitting 
aufoority  the  flexibility  to  implement 
these  regulations  with  reasonable 
latitude. 

The  records  must  be  available  at  the 
source  for  inspection  or  at  a  different 
site  approved  by  the  permitting 
authority.  The  use  of  a.difierent  site 
would  likely  be  necessary  for  remote 
sources- (su^  as  some  natural  gas 
pipeline  compressor  stations)  where  the 
data  may  be  relayed  and  stored  at  a 
central  location.  In  addition,  such 
records  must  be  maintained  so  as  to 
permit  prompt  submittal  if  requested  by 
EPA  or  the  pomitting  authority  or  if 
required  pursuant  to  §  64.5.  In.gmieral, 
however..  EPA  ha&nig  proposed  that, 
records  be  submitted  (except  as  required: 
under  proposed  §  64.5  if  significant 
deviations  or  monitor  downtime 
occurs):  this  approach  would  reduce  the, 
burden  of  the  proposed  regulations  on 
both  the  regulated  community  and  the 
regulatory,  agencies. 

G.  Section  64<7— Permit  Application 
Requirements 

The  proposal  would  include 
application  requirements  for 
preconstruction  and  operating  permits. 
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including  the  application  requirements 
discussed  in  section  IV.D.  with  respect 
to  §  64.4(e)  of  the  proposed  regulations. 

Section  64.7(c)  would  require  that  an 
owner  or  operator  identify  in  an 
application  for  renewal  of  a  permit  any 
new  technologically  feasible  monitoring 
methodologies  that  have  become 
available  since  the  original  permit  was 
issued.  The  application  could  include  a 
new  proposed  enhanced  monitoring 
protocol  if  the  owner  or  operator 
considers  any  of  the  new  methodologies 
to  be  a  more  appropriate  methodology 
than  the  enhanced  monitoring  protocol 
previously  approved.  This  provision 
would  assure  that  as  new  monitoring 
technologies  are  developed,  those 
technologies  would  be  considered  for 
application  at  existing  sources. 

However,  provided  that  the  already 
approved  enhanced  monitoring  protocol 
remains  in  compliance  with  the 
requirements  of  this  part,  an  owner  or 
operator  would  not  be  obligated  to 
propose  replacing  the  existing  enhanced 
monitoring  protocol  with  a  new 
protocol. 

These  application  requirements 
would  be  supplementary  to  other  permit 
application  requirements  under  existing 
permit  programs  and,  as  is  the  case  with 
other  provisions  in  proposed  part  64, 
they  would  not  preempt  any  other 
requirements  unless  they  are  in  conflict 
and  the  part  64  requirements  are  more 
restrictive.  In  many  cases  the  permitting 
authority  will  have  established  policies 
or  guidelines  to  assist  each  applicant  in 
proposing  adequate  monitoring.  The  EM 
Reference  Document  published  together 
with  the  proposal  would  also  provide 
assistance  to  the  applicant.  However, 
the  proposed  regulations  would  allow 
the  applicant  to  recommend  the  most 
cost-effective  approach  for  its  particular 
circumstances,  taking  into  account  the 
policies  and  guidelines  adopted  by  the 
permitting  authority. 

H.  Section  64.8 — Permit  Requirements 

Section  64.8(a)  of  the  proposed 
regulations  would  specify  the  operating 
permit  conditions  needed  to  satisfy 
enhanced  monitoring  requirements. 
These  conditions  would  restate  and 
cross  reference  the  applicable 
requirements  of  part  64.  Under  these 
proposed  regulations,  the  operating 
permit  for  every  emissions  unit  would 
contain  all  of  the  requirements  needed 
to  implement  part  64  and  these 
requirements  would  be  independently 
enforceable  permit  conditions.  It  is  not 
EPA’s  intent  that  §  64.8  would  create 
new  procedural  obligations  for  the 
permitting  authority.  Rather,  §  64.8 
would  instruct  the  permitting  authority 
on  how  to  adopt  the  part  64 


requirements  as  permit  conditions  in  a 
preconstruction  or  operating  permit. 

One  specific  provision  in  §  64.8 
should  be  noted.  In  general,  an  owner  or 
operator  would  be  required  to  use  data 
from  an  enhanced  monitoring  protocol 
as  an  enforceable  basis  for  certifying 
compliance.  However,  as  discussed 
above  in  section  IV.E.l.  and  below  in 
section  IV.K.,  there  may  be  certain 
emission  limitations  or  standards  in 
existing  State  implementation  plans  for 
which  the  underlying  requirement  may 
not  allow  a  certification  of  compliance 
to  be  based  on  the  approved  enhanced 
monitoring.  The  EPA  is  planning  to 
issue  a  SIP  Call  to  address  this  issue,  but 
there  may  be  permits  approved  prior  to 
the  applicable  SIP  requirement  being 
corrected.  Sections  64.8(a)(3)  and  (4), 
and  (b)  would  address  this  interim 
concern,  as  discussed  in  detail  below  in 
section  IV.K.  concerning  the  SIP  Call. 

/.  Section  64.9 — Prohibitions 

Section  64.9  would  clarify  that  any 
failure  to  satisfy  a  requirement  of 
proposed  part  64  would  constitute  a 
violation  of  the  proposed  regulations 
and  of  the  Act,  and  would  subject  the 
owner  or  operator  to  enforcement  imder 
the  Act.  This  section  would  also  clarify 
that  each  day  of  a  continuing  violation 
would  be  treated  as  a  separate  violation. 

/.  40  CFR  Parts  51.  52.  60  and  61 

The  proposal  includes  several 
amendments  to  existing  regulations  that 
EPA  believes  are  necessary  to  effectively 
implement  the  statutory  mandates  of 
sections  113  and  114  of  the  Act.  Several 
provisions  in  40  CFR  parts  51,  52, 60 
and  61  appear  to  establish  exclusive 
methods  for  determining  compliance 
with  an  underlying  emission  limitation 
or  standard.  In  addition,  many  sources 
and  States  interpret  SIP’s  to  limit  the 
methods  for  determining  compliance 
with  emission  limitations  and 
standards.  The  EPA  believes  that  this 
language  is  inconsistent  with  the 
requirements  of  sections  110(a)(2), 

113(a)  and  (e),  and  114(a).  As  stated  in 
section  m.B.,  EPA  believes  that  the 
amended  Act  significantly  revised  the 
process  for  determining  compliance  and 
establishing  violations  of  the  Act’s 
requirements.  Therefore,  EPA  is 
proposing  to  amend  various  provisions 
in  40  CFR  parts  51,  52,  60  and  61  so  that 
they  will  conform  with  the  requirements 
of  the  amended  Act  and  with  the 
enhanced  monitoring  regulations  being 
proposed  for  promulgation  into  part  64. 

S^tion  114(a)(3)  provides  that  “(tlhe 
Administrator  shall  in  the  case  of  any 
person  which  is  the  owner  or  operator 
of  a  major  stationary  source,  and  may, 
in  the  case  of  any  other  person,  require 


enhanced  monitoring  and  the 
submission  of  compliance 
certincations."  The  EPA  believes  this 
requires  the  Administrator  to  develop 
regulations  requiring  major  stationary 
sources  to  i}erform  enhanced  monitoring 
and  to  certify  compliance  with 
applicable  emission  limitations  and 
standards.  By  this  provision,  EPA 
believes  Congress  intended  to 
accomplish  two  results.  First,  with 
respect  to  monitoring.  Congress  wanted 
sources  to  perform  monitoring  that  was 
better  than  is  currently  being  performed. 
In  many  instances,  sources  perform  an 
initial  test  at  start-up.  but  are  not 
required  to  follow-up  with  monitoring 
or  testing  that  is  representative  of 
continuing  compliance  after  the  initial 
compliance  demonstration.  In  other 
instances,  monitoring  or  testing  may  be 
required  infrequently  in  relation  to  the 
terms  of  the  emission  limitation  or 
standard  (e.g.,  a  once  a  year  stack  test 
for  a  source  that  has  an  hourly  emission 
limitation).  The  EPA  believes  that 
Congress’  call  for  enhancement  means 
that  sources  should  perform  monitoring 
that  is  representative  of  continuous 
compliance  with  applicable  emission 
limitations  or  standards. 

Second,  EPA  believes  that  Congress 
established  a  link  between  the  enhanced 
monitoring  and  compliance 
certification.  In  other  words.  Congress 
wanted  sources  to  not  only  perform 
enhanced  monitoring,  but  also  to  be  able 
to  certify  compliance  based  on  the 
results  of  that  monitoring.  See  H.R.  Rep. 
490, 101st  Cong.  2d  Sess.,  pt.  1.  at  394 
(The  “amendment  clarifies  and  confirms 
that  EPA  has  authority  under  section 
114(a)  to  require  enhanced  monitoring 
and  to  require  such  monitoring  in 
compliance  certiheations.’’). 

The  proposed  enhanced  monitoring 
regulations  have  been  developed  with 
those  goals  in  mind.  However,  to 
accomplish  those  goals.  EPA  also  needs 
to  revise  those  regulations  that  EPA 
previously  had  promulgated  and  that 
could  now  be  interpret^  to  hinder  the 
use  of  enhanced  monitoring  as  a  basis 
for  determining  compliance.  Therefore. 
EPA  is  proposing  revisions  to  40  CFR 
51.165(a)(2)(ii).  51.166,  51.212,  52.12, 
52.21,  60.11  and  61.12  that  would 
clarify  that  enhanced  monitoring  data 
may  ^  used  for  the  purpose  of 
certifying  compliance.  In  order  to 
ensure  that  imderlying  requirements 
will  be  interpreted  consistently  with  the 
enhanced  monitoring  requirement,  EPA 
has  based  the  propK)^  revisions  to 
these  provisions  on  the  language  in 
proposed  §  64.5(a).  The  proposed 
revisions  would  state  that,  in  addition  to 
any  underlying  compliance  test 
methods,  compliance  certification  may 
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be  based  on  enhanced  monitoring  or 
part  70  monitoring.  These  propo^ 
revisiona  wouldallow  sources  tocnrtify 
compliance  consistent  with;  the  tmms  of 
parts  04  and  70  which' require  sources 
to  cmtify  compliuice  bas^  on  the 
monitoring  adiopted  pursuant  to  the 
permitting  process. 

In  addition,  sectimi  113(el  of  the 
amended  Act  now  clarifies  that  for 
purposes  of  enforcmnent  actions 
brought  in  Federal  court,  neither 
nord^e  source  is  bound  by  the  method 
Indicated  in  the  underlying  regulation 
for  purposes  of  proving  whether  a' 
violation  of  the  emission  standard  or 
limitation  has  occurred;  In  the  past, 
courts  have  interpreted  language  in 
EPA's  regulations  as  well  as  in.SIP’s  as 
limiting  the  evidence  that  could  be  used 
in  enfcHT»ment  cases.  In  orderto  ensure 
that  EPA’s  regulations  and  the  SIP’s  will 
be  interpreted  consistent  with  section 
113(e),  B’A  is  proposing  specific 
language  that  would  address 
enforcement  as  well  as  compliance 
certification  in  the  Federal  regulatory 
provisions  identified' above.  Section 
113(e);  provides  the  basis  for  EPA  to 
revise  its  Fedwal  regulations  and  to  call 
for  revisions  to  SlPa,  as  Federal  laws  in 
order  to  <darify  what  will  be  the  basis  for 
establishing  a  violation  of  the 
underlying  emission  limitatian  or 
standard  in  Federal  court. 

In  order  to  implement  sections  113- 
and  114,  EPA  is  proposing  the  fallowing 
revisions  to  existing  regulations. 
Revisions  to  the  preconstruction  permit 
program  requiremmits  under  40  CFR 
51.165,  51.166  and  52.21  would  be 
included  to  assure  that  the  enhanced 
monitoring  program  could  be 
implemmited  through  Federal  and.  State 
programs  for  issuing  permits  under 
parts  C  and  D  of  title  I'of  the  Act  Many 
existing  preconstruction  permit 
programs  already  require  extensive 
monitoring  that  could  be  used  for 
enhanced:  monitoring  purposes.  As 
stated-  previously,  because  Q*A  is 
concerned  that  for  certain  programs,  the 
permitting  authority  may  consider 
enhanced  monitoring  requirements  to  be 
beyond  the  scope  of  authority  granted  in. 
their  current  programs,  the  proposed 
amendments  would  require  changes  to 
these  existing  permit  programs  to 
account  for.  the  new- mandate  to  adopt, 
enhanced  monitoring  through  the 
preconstruction  permit  process. 

EPA  has  determined  to  make  these 
revisions  because  of  the  history  of 
establishing  by  regulation  the 
requirements  for  the  new  source  review 
program.  However,  these  revisions  are 
duplicative  of  the  SIP  Call  (described 
below)  since  it  will  require  a  revision  to 
address  ail  SIP  provisions  including 


new  source  review,  believes  that 
the  language  suggested:  for  purposes  of 
the  SIP  Gall  would  adequately  address 
new  source  review  to  the  extent  it  is 
adopted  into  the  SIP. 

Tne  second  set  of  amendments  that 
would  be  made  under  the  proposal  are 
to  the  compliance  certification  and' 
enforcmnent  provisions  in  40  CFR 
51.212.  52. t2(c).  60.11,  and  6t.l<Z.  As 
noted  earlier.  ^A  is  also  planning  to 
issue  a  call  for  States  to  revise  their 
SIP’s  to  be  consistent  with  the  authority 
in  section  113(e)  and  tl4(a)(3):  EPA  is 
proposing  to  revise  the  general 
provisions  of  40  CFR  parts  60  and  61  to. 
clarify  what  the  bases  are  for  certifying 
compliance  and  for  establishing 
violations  for  NSPS  and'NESHAP 
sources. 

It  is  important  to  note  that  these 
proposed  revisions  to  40  CFR  parts  51; 

52.  60  and  61  and  SIP’s  are  not.  changes 
which  in  and  of  themselves  would 
create  new  methods  for  certifying 
compliance  or  establishing  a  violation  of 
any  emission  limitation  or  standard. 
Rather  these  proposed  revisions  simply 
would  allow  EPA  to  fully  implement  the 
compliance  certification  provisions  of 
parts  64  and  TO  and  tO' fully  enforce 
those  provisions  inr  accordance  with- 
sections  113(e)'and  114(a)(3)  of  the  Act. 

For  purposes  of  compliance 
certification,  the  proposed  revisions  to 
40  CFR  parts  51,  52. 60  and  61,  as  well 
as  the  SIP  Call,  merely  would  indicate 
that  the  regul^iomor  SIP  does  not 
establish  an  exclusive  method  for 
determining  compliance.  The  revisions 
would  allow  that  monitoring  methods 
developed  in  accordance  with  part  64  or 
70,  and  approved  for  the  source  into  a 
federal  ly-enforceable  permit',  may  be 
used  as  a  basis  for  certifying  compliance 
with  the  applicable  emission  limits. 

For  purposes  of  enforcement,  the 
proposed  revisions  would' include 
changes  to  several  sets  of  regulatory 
langua^  concerning  method  used  for 
establishing  whether  the  source  is  in 
violation  of  an  emission  limitation. or 
standard.  First,  in  the  proposed  rule, 

EPA  would  establish  that  data  horn 
certain  testing  and  monitoring  methods 
are  presumptively  credible  evidence 
that  a  violation  did  or  did  not:  occur. 

The  methods  would  be  those  that  have 
been  specifically  adopted' as  compliance 
test  methods  for  the  source  (or  source 
category)  in  a  SIP,  in  Federal  regulations 
(e.g.,  NSPS)  or  through  the  process  of 
developing  monitoring  or  testing  in 
issuing  a  federally-enforceable  permit', 
including  both  part  70  operating  permits 
and  preconstruction  permits  under  p>an 
C  or  D  of  title  I  of  the  Act. 

Second,  these  proposed-revisions 
would  identify  other  testing  and- 


monitoring  methods  that- have  been 
adopted;  through  notice-and-comment 
rulemaking  procedures.  These- methods 
would  be  considered  presumptively 
credible  methods,  but  there  would  be  no 
automatic  presumption  as  to  whether 
date  from  these  methods  indicate  that  a 
source  did  or  did  not  violate  an 
emission  limitation  or  standard.  To  the 
extent  that  H*A  offers  data  horn  such 
methods  or  other  credible  evidence  to 
the  court  in  a  case,  the  burden  would  be 
on  EPA  to  show  that  data  from  such 
methods  is  credible  evidence  of  a 
violation  and  the  burden  would  be  on 
the  source  to  rebut  a  claim  of  violation 
on  the  basis  of  data  from  such  methods 
or  other  credible  evidence. 

There  are  several  instances  in  which 
EPA  may  need  to  rely  on  evidence  that 
is  something  other  than  the  monitoring 
or  testing  method  specified  in  an 
operating  permit  or  a  regulation  in  order 
to  establish  a  violation  of  an  emission 
limitation  or  standard.  The  following  is 
a  simplified,  hypothetical  example. 
Source  A  has  an  operating  permit  that 
includes  use  of  a  continuous  emission 
monitoring  system  (CEMS)  as  the 
enhanced  monitoring  method  for  one  of 
its  emissions  units.  The.CEMS  fails  and 
must  be  repaired.  During  this  period, 

EPA  gathers  other  information 
concerning  the  temperatures  at  which 
the  control  system  at  Source  A’s 
emissions  unit  has  been  operating. 
Experts  will  testify  that  one  critical 
component  of  proper  operation  of  the 
control  equipment  at  that  unit. is 
temperature,  and  that  if  the  control 
equipment  is  operated  below.  a  specific 
temperature  it  will. not  achieve  the 
control  efficiency  necessary  for  Source 
A  to  achieve  compliance  with  the 
applicable  emission  limit.  The  EPA  has 
information  that  shows  the  control 
equipment  was  operated  below  that' 
temperature  on  several  occasions.  The 
EPA  would  be  able  to  present  that 
information  and  the  accompanying 
expert  testimony.  to  the  courti  in  an 
enforcement  action;  the  court  would; 
determine  whether  such  information! 
was  credible  evidence  of  a  violation  at 
Source  A. 

A  second  example  is  for  a  source, 
Source  B,  that  has  an  enhanced- 
monitoring  system  that  Source  B  claims 
is  operating  correctly.  In  fact.  Source  B’s 
monitoring  system  is  faulty  and'shows 
compliance  with  the  emission  limitation 
or  standard  when,  in  fact,  violations  are 
occurring.  The  EPA  has  other 
inforr-  ation  that  shows  violations  of  the 
applicable  emission  limitation  or 
standard.  The  EPA  would  have  the 
opportunity,  to  present  such  information 
to  the  court  and  the  court  would 
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determine  whether  it  was  credible 
evidence  of  a  violation  at  Source  B. 

By  these  proposed  revisions,  EPA 
would  not  be  promulgating  any  new 
emission  limits,  test  meth^s  or 
monitoring  requirements;  rather,  EPA 
would  be  ensuring  that  the  door  is  open 
for  adopting  part  64  and  part  70 
monitoring  methods  for  compliance 
certification  and  ensuring  that  for 
enforcement  in  Federal  court,  the  court 
may  rely  on  any  evidrace  admissible 
under  Federal  Rules  of  Evidence. 

New  methods  for  certifying 
compliance  will  be  adopted  through  the 
permitting  processes  of  part  70  and 
parts  C  and  D  to  title  1  of  the  Act.  The 
revisions  to  the  SIP‘s  and  Federal 
regulatory  changes  would  ensure  that 
these  methods  may  be  used  by  both  EPA 
and  sources  for  compliance 
certifications  and  for  enforcement  As 
stated  above,  however,  there  may  be 
instances  when  it  is  necessary  to  rely  on 
evidence  other  than  these  methods;  EPA 
believes  that  section  113  of  the  Act 
authorizes  the  use  of  other  evidence  in 
enforcemmit  acti(His.  If  such  other 
evidence  is  used,  the  court  is  the  arbiter 
of  whether  that  evidence  is  credible.  A 
determinatkm  of  whethw  evidence 
other  than  that  specifically  identified  in 
the  permit  for  a  source  is  credible  may 
depend  in  some  instances  on  the 
language  in  the  underlying  regulatory 
requirement.  In  such  cases,  tlm  court 
will  ultimately  decide  wbethw  the 
parties  have  sufficiently  demonstrated 
whether  the  evidence  is  credible  in  light 
of  the  regulatory  language. 

K.  SIP  Call 

In  addition  to  revising  40  CFR  52.12, 
which  establishes  the  basis  for  Federal 
enforcement  actions  involving  SIPs, 
EPA  will  issue  a  SIP  Call  pursuant  to 
section  110(kK5)  of  the  Act.  requiring 
States  to  revise  their  SIP‘s  on  ti^  bfisis 
that  they  are  substantially  inadequate  to 
comply  with  the  requirements  of 
sections  110(aK2)  (A),  (C)  and  (F),  113 
(a)  and  (e)  and  114(a)(3).  Paragraphs  (A), 
(C)  and  (F)  of  section  110(aK2)  focus  on 
the  need  for  a  SIP  to  provide  enforceable 
emission  limitations,  to  establish  an 
adequate  enforcement  program  the 
State  and  to  require  ‘‘as  may  be 
prescribed  by  the  Administrator’* 
owners  or  operators  of  stationary 
sources  to  implement  other  necessary 
steps  to  mcmitor  emissions  from  such 
sources,  submit  periodic  reports  of  such 
emissions,  and  to  require  States  to 
correlate  such  reports  with  the 
applicable  emission  limitation  ot 
standard.  The  EPA  believes  that  existing 
SIP’s  are  inadequate  for  States  (as 
permitting  authorities)  or  EPA  to  fully 
implement  sectiem  114(aK3)  added  to 


the  Act  as  part  of  the  1990  Amendments 
(for  purposes  of  compliance  certification 
and  enforceability)  as  required  by 
section  110(a)(2),  because  the  SIP’s  may 
be  interpreted  to  limit  the  types  of 
testing  or  monitoring  data  that  may  be 
used  for  determining  cmnpliance  and 
establishing  violations. 

For  the  same  reason,  such  SIP 
provisions  may  further  be  interpreted  to 
restrict  EPA’s  enforcement  authorities  as 
provided  in  sectiem  113  (a)  and  (e). 
Therefme,  EPA  is  also  requiring  ^ates 
to  revise  their  SIP’s  to  clarify  that  any 
monitoring  under  part  64  or  part  70  that 
is  approv^  for  the  source  and  included 
in  a  tederally-enforceable  operating 
permit  may  form  the  basis  of  the 
compliance  certification  and  that  any 
credible  evidence  may  be  used  for 
purposes  of  enforcement  in  Federal 
court.  Furthermore,  because  the  SIP 
becomes  Federal  law  when  approved  by 
EPA,  EPA  is  concerned  that  some  courts 
may  inappropriately  interpret  a  SIP  to 
restrict  the  authority  of  113(e)  and  the 
Federal  regulations  promulgated 
concerning  enforcement  of  SIP’s  (e.g..  40 
CFR  52.12).  The  EPA  believes  that  ^ 
ambiwity  with  respect  to  the  issue 
should  be  eliminated;  States  must  revise 
their  SIP’s  to  ensiue  consistent 
interpretation  of  section  113(e)  in  all 
Federal  actions. 

Therefore,  in  addition  to  proposing 
revisions  to  40  CFR  parts  51,  52, 60  and 
61,  EPA  will  issue  a  SIP  Call  by 
February  15. 1994  pursuant  to  section 
110(k)(5)  to  require  States  to  clarify  in 
their  SIP’s  that  other  testing  and 
monitoring  methods  may  be  used  for 
determining  compliance  with  and  for 
establishing  violations  of  the  underlying 
emission  limitation  or  standard.  Sources 
will  be  required  to  revise  their  SIPs  by 
the  later  of  the  final  promulgation  of  the 
enhanced  monitoring  rule  on  November 
15, 1994.  In  addition.  EPA  is  proposing 
Federal  implementation  plan  language 
for  those  areas  that  fail  to  submit  a  SIP 
revision  in  response  to  the  SIP  Call  or 
submit  a  revision  that  EPA  disapproves. 
The  EPA  anticipates  final  action  on  the 
SIPs  and  FIPs  by  Jime  30, 1995. 

1.  Interim  CompUance  Certification 

The  EPA  has  established  the  above 
dates  for  the  purpose  of  ensuring  that 
this  language  is  in  the  SIP  prior  to  the 
time  the  State  begins  to  issue  permits. 
Many  emission  limits  in  existing  SIP’s 
are  not  exclusively  linked  to  test 
methods.  In  such  instances,  the 
permitting  authority  would  be  required 
under  §§  64.5(a)  and  64.8(a)  to  identify 
in  the  permit  that  the  enhanced 
mcmitoring  method  is  a  means  of 
certifying  compliance  vrith  the  emission 
limitation  or  standard.  However, 


because  EPA  recognizes  that  some  SIPs 
may  not  be  revised  before  permits  are 
issued,  the  proposed  enhanced 
monitoring  rule  would  provide  in 
§§  64.5(a)  and  64.8(b)  that,  if  the 
existing  SIP  provides  an  exclusive 
means  of  determining  compliance  with 
an  applicable  emission  limitation  or 
standard,  the  permitting  authevity  may 
insert  that  m^od  in  the  permit  as  the 
means  of  certifying  compliance  with 
that  limitation  or  standanl  for  an 
interim  period  until  the  approval  of  the 
SIP  revision  m  the  promulgation  of  a 
FIP  by  EPA.  However,  under  these 
circumstances,  the  permitting  authority 
is  not  excused  horn  providing  an 
enhanced  monitoring  protocol  in  the 
permit.  Although  the  imderlying  SIP 
may  prohibit  the  use  of  information 
from  enhanced  monitoring  lor  purposes 
of  certifying  compliance  with  the 
underlying  emission  limitation,  the 
source  would  still  be  required  to 
perform  enhanced  monitoring  under 
part  64.  Upon  approval  of  the  SIP 
revision  or  pimnulgation  of  a  Federal 
implementatimi  pl^  by  EPA.  the 
permitting  authority  would  have  to 
reopen  the  permit  in  order  to  require  the 
use  of  the  enhanced  monitming  in  the 
permit  as  a  means  for  certifying 
compliance. 

Although  the  State  may  issue  a 
permit,  as  provided  above,  on  the  basis 
that  the  SIP  prohihits  the  use  of 
methods  othW  than  the  compliance 
method  for  certifying  compliance  with 
the  underlying  emission  limitation  or 
standard,  ^A  does  not  believe  that  this 
will  limit  EPA’s  authority  to  bring  an 
enforcement  actiem  based  on  any 
credible  evidmee.  The  proposed 
revisions  to  EPA’s  regumtions  at  40  CFR 
52.12(c)  would  clarify  that  EPA  may  use 
any  cre^ble  evidence  to  establish  a 
violation  of  a  SIP  requirmnent  and 
would  set  forth  evidentiary  guidelines 
for  EPA’s  Federal  enforcement  of  SIP 
requirements.  As  stated  previously,  the 
proposed  revisions  to  40  CFR  52.12(c) 
would  not  establish  any  substantive 
requirements,  they  simply  would 
identify  some  cre^ble  methods  that 
may  be  used  to  determine  whether  a 
violation  of  the  substantive  provisions 
of  the  SIP  have  occurred. 

Although  EPA  is  proposing  numerous 
revisions  to  its  regulations  to  clarify  that 
section  11 3(e).  allows  enforcement 
actions  to  be  brought  based  on  any 
credible  evidence,  EPA  believes  that 
even  in  the  absence  of  these  proposed 
regulations  section  113(e)  would  control 
over  limiting  language  in  SIP’s,  permits 
or  other  requirements.  Therefore,  even 
though  a  limited  number  of  permits  may 
not  specify  the  enhanced  monitoring 
method  as  a  means  of  certifying 
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compliance  with  an  applicable  emission 
limitation  or  standard,  information  horn 
the  enhanced  monitoring  method  as 
well  as  any  other  credible  evidence  may 
be  presented  in  Federal  court  to 
establish  whether  a  violation  at  that 
source  has  occurred;  the  court  would 
then  rule  on  the  credibility  of  the 
evidence  and  the  existence  of  a 
violation  based  on  all  of  the  evidence 
before  it.  As  stated  before,  the  proposed 
revisions  to  40  CFR  52.12,  as  well  as  to 
the  other  regulations  in  40  CFR  parts  51, 
52,  60  and  61,  would  ensure  that  EPA’s 
enforcement  provisions  are  consistent 
with  sections  113  (a)  and  (e)  and 
114(a)(3)  of  the  Act. 

Finally,  EPA  notes  that  the  part  70 
permits  rule  allows  States  to  create  a 
permit  shield,  shielding  the  soiuce  in 
some  instances  firom  claims  based  on 
violations  of  emission  limits  or 
standards  that  are  not  in  the  permit. 

(This  shield  would  not  apply  to 
emission  limitations  or  standards  that 
were  promulgated  or  established 
subsequent  to  the  permit  being  issued.) 
However,  where  the  emission  limitation 
or  standard  is  already  in  the  permit, 

EPA  does  not  believe  that  the  permit 
shield  would  protect  a  source  ht>m  an 
enforcement  action  alleging  a  violation 
based  on  a  monitoring  or  testing  method 
not  expressly  provided  in  the  permit. 
The  EPA  believes  the  permit  shield  is 
intended  to  protect  the  source  in  some 
instances  from  alleged  violations  of 
emission  limits  or  standards  not  in  the 
permit,  but  it  does  not  shield  the  source 
frx)m  enforcement  based  on  evidence  not 
specified  in  the  permit.  This 
interpretation  is  consistent  with  section 
113(e),  which  provides  that  a  court  may 
consider  any  credible  evidence — 
including  evidence  other  than  that 
produced  by  the  applicable  test 
method — in  an  enforcement  action. 

V.  Other  Topics  for  Discussion 

A.  Relationship  to  Nonattainment  Area 
Provisions 

The  amended  Act  contains  significant 
new  provisions  related  to  those  areas 
that  have  not  yet  achieved  full 
compliance  with  national  ambient  air 
quality  standards.  Many  of  those 
provisions  require  States  and  sources  to 
improve  upon  existing  data  for 
stationary  source  emissions,  especially 
with  respect  to  VOC  and  NOx 
emissions.  The  following  discussion 
provides  further  detail  on  the 
interrelationship  of  the  amended  title  I 
nonattainment  provisions  and  the 
proposed  regulations. 


1.  Economic  Incentive  Programs 

Under  section  182(g)(4)(B)  of  the  Act, 
EPA  is  required  to  promulgate  rules  for 
economic  incentive  programs.  Other 
sections  of  the  Act  mandate,  or  identify 
as  one  of  three  options,  the  use  of 
economic  incentive  programs  in  certain 
cases.  For  example,  section  182(g)(5) 
requires  a  State  in  an  extreme  ozone 
nonattainment  area  to  implement  an 
economic  incentive  program  upon  the 
failure  of  the  State  to  submit  a  periodic 
demonstration  of  reasonable  further 
progress  (or  to  meet  applicable 
milestones  for  reasonable  further 
progress).  Also,  section  182(g)(3)  lists 
adoption  of  an  economic  incentive 
program  as  one  option  for  responding  to 
such  failure  in  serious  and  severe  ozone 
attainment  areas.  Section  187(d)(3)  also 
requires  a  State  to  adopt  an  economic 
incentive  program  upon  the  failure  of 
the  State  to  submit  a  milestone 
demonstration,  to  meet  a  required 
specific  emission  reduction  milestone, 
or  to  attain  the  standard  in  serious 
carbon  monoxide  (CO)  nonattainment 
areas.  The  EPA  has  established  guidance 
to  assist  States  in  developing  economic 
incentive  programs  in  these  cases  (58  FR 
11110,  February  23, 1993).  (This 
guidance  also  served  as  a  proposed 
rulemaking  for  final  economic  incentive 
program  rules.) 

S^ion  182(^(4)(B)  of  the  Act  lists 
some  examples  of  strategies  that  may  be 
used  in  the  development  of  an  economic 
incentive  program.  One  such  strategy  is 
based  on  marketable  emission  limits.  In 
such  programs,  emission  sources  may 
achieve  their  permitted  emission  limits 
either  directly  or  by  purchasing 
emission  credits  from  other  sources. 
Allowing  sources  with  lower  cost 
abatement  alternatives  to  trade  emission 
credits  to  sources  facing  more  expensive 
alternatives  reduces  the  overall  cost  of 
meeting  a  given  total  level  of  abatement. 

Another  category  of  economic 
incentive  programs  is  based  on  the  use 
of  emission  fees.  Such  programs 
establish  and  collect  a  fee  on  emissions, 
providing  a  direct  economic  incentive 
for  emitters  to  decrease  emissions  to  the 
point  where  the  cost  of  abating 
emissions  equals  the  fee. 

The  monitoring,  recordkeeping,  and 
reporting  requirements  contained  in 
these  propo^  regulations  would  be 
beneficial  in  helping  sources  comply 
with  economic  incentive  programs  ^at 
are  developed  by  the  States.  Economic 
incentive  programs,  which  are 
inherently  more  flexible  and  less 
prescriptive  than  traditional  technology 
or  performance  standards,  depend  more 
strongly  on  monitoring,  recordkeeping, 
and  reporting  to  ensure  compliance  and 


to  allow  for  adequate  enforcement.  The 
EPA  anticipates  that  in  many  instances 
sources  subject  to  an  economic 
incentive  program  will  be  subject  to 
more  stringent  monitoring  and  reporting 
requirements  than  contained  in  these 
proposed  regulations.  However,  the 
monitoring,  recordkeeping,  and 
reporting  requirements  of  this  proposed 
regulation  would  provide  a  reliable 
monitoring  baseline  that  in  some 
instances  would  require  only  minor 
enhancements  to  satisfy  the  more 
stringent  requirements  of  an  economic 
incentive  program. 

In  addition,  the  requirements  of  this 
proposed  regulation  would  establish  a 
level  playing  field  for  sources, 
regardless  of  their  location,  and  thus 
maintain  regional  competitiveness. 
Without  the  monitoring,  reporting,  and 
recordkeeping  requirements  of  the 
proposed  enhanced  monitoring 
regulations,  only  those  major  sources 
located  in  areas  for  which  economic 
incentive  programs  are  mandated  would 
be  faced  with  the  costs  of  complying 
with  the  additional  monitoring 
requirements  of  an  economic  incentive 
program.  Under  this  proposal,  all  major 
sources  would  face  similar  cost  burdens. 
As  a  result,  promulgation  of  an 
economic  incentive  program  would  be 
less  likely  to  harm  the  competitiveness 
of  industries  in  an  area  subject  to  such 
a  program. 

2.  Reasonable  Further  Progress  and 
Emission  Inventory  Eflorts 

Prior  to  the  1990  Clean  Air  Act 
Amendments,  all  ozone  nonattainment 
areas  were  required  to  make  “reasonable 
further  progress”  each  year  toward 
meeting  the  national  ambient  air  quality 
standaMs.  Section  182  of  the  amended 
Act  now  defines  this  requirement  based 
on  the  severity  of  the  ozone  problem 
within  a  specific  area.  For  moderate 
(and  worse)  nonattainment  areas,  an 
area  must  reduce  VOC  emissions  by  15 
percent  over  the  six  year  period  from 
November  15, 1990  to  November  15, 
1996.  (Section  182(b)(1)(A).)  For  serious, 
severe,  and  extreme  areas,  there  is  an 
additional  3  percent  per  year  average 
reduction  requirement  for  emissions  of 
VOC  and/or  NOx  for  each  subsequent  3 
year  period  until  the  attainment  date. 
(Section  182(c)(2)(B).) 

In  addition,  under  sections  182(a)  (1) 
and  (3)(A)  of  the  Act,  States  must 
submit  for  each  ozone  nonattainment 
area  a  revised  inventory  of  actual 
emissions  within  two  years  after 
enactment  of  the  1990  Amendments  (by 
November  15, 1992),  and  then  every 
three  years  thereafter  until  the  area  is 
redesignated  as  attainment.  The  EPA 
anticipates  that  following  the  inventory 
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that  was  due  in  1992,  subsequent 
inventories  will  be  performed  in 
conjunction  with  reasonable  further 
progress  milestone  demonstrations.  (See 
discussion  of  this  topic  in  the  General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Gean  Air  Act  Amendments 
of  1990.  57  FR  13498,  April  16, 1992.) 

As  noted  in  section  IIl.B..  EPA 
believes  that  compliance  levels  would 
increase  significantly  if  these  proposed 
regulations  are  implemented.  Increased 
compliance  would  in  turn  result  in 
significant  emission  reductions.  In 
recognition  of  the  benebts  of 
implementing  this  proposal,  EPA  is 
considering  the  possibility  of  granting 
nonattainment  areas  a  cr^it  toward  the 
15  percent  reasonable  further  progress 
reduction  requirement  upon 
implementation  of  an  enhanced 
monitoring  and  compliance  certification 
program.  One  mechanism  for 
implementing  this  credit  would  be  to 
adjust  the  80  percent  rule  effectiveness 
rate  used  as  the  baseline  for  estimating 
emission  reductions  resulting  from 
implementation  of  VOC  rules  that  apply 
to  source  categories  in  which  a 
significant  percentage  of  emissions  units 
would  be  subject  to  enhanced 
monitoring.  For  States  that  apply 
enhanced  monitoring  to  additional, 
smaller  emissions  units  on  a  source 
category  basis,  the  adjustment  to  the  80 
percent  rule  effectiveness  bgure  would 
be  increased  to  reflect  the  increased 
percentage  of  emissions  units  required 
to  conduct  enhanced  monitoring.  The 
EPA  solicits  comment  on  the  feasibility 
of  this  option,  including  the  possibility 
of  demonstrating,  throu^  a  pilot  study 
or  other  mechanism,  the  appropriate 
emission  reduction  credit  that  should  be 
allowed  under  this  option. 

Even  if  EPA  determines  that  this 
option  is  not  appropriate,  EPA  believes 
that  the  data  developed  pursuant  to  this 
proposal  would  greatly  ease  the  burden 
of  documenting  the  required  emission 
reductions.  Moreover,  if  added 
reductions  are  achieved  at  already 
controlled  sources,  this  couk) 
potentially  alleviate  the  need  for  more 
stringent  controls. 

The  data  collected  and  reported  under 
the  proposed  regulations  would  also 
improve  the  overall  accuracy  of  a  State's 
emission  inventory  efforts.  In  addition, 
section  182(a)(3)(B)(i)  also  generally 
requires  sources  that  emit  VOC  or  NOx 
and  that  are  located  in  a  nonattainment 
area  to  submit  annual  statements  of 
actual  emissions.  The  data  collected  and 
reported  pursuant  to  these  proposed 
regulations  would  enable  many  such 
sources  to  comply  with  the  emission 
statement  requirement  with  little  or  no 


additional  effort  for  those  units 
regulated  under  part  64. 

B.  Relationship  to  Section  112 
Regulatory  D^elopments 

The  hazardous  air  pollutant 
provisions  in  the  Act  have  expanded 
significantly  from  the  pre-1990  Act. 
S^ion  112  of  the  Act  now  includes  a 
list  of  189  hazardous  air  pollutants.  For 
many  sources  of  those  pollutants,  EPA 
must  develop  emission  standards  under 
section  112.  The  EPA  published  a  list  of 
source  categories  or  subcategories  of 
major  sources  (and  such  area  sources  as 
warrant  regulation  under  section  112) 
that  emit  these  fmllutants  on  July  16, 
1992  (57  FR  31576).  The  EPA  must  issue 
maximum  achievable  control 
technology  (MACT)  standards  for  each 
listed  major  source  category  or 
subcategwy  according  to  a  prescribed 
regulatory  schedule.  For  example, 
standards  for  40  categories  must  be  set 
within  2  years  of  enactment.  The 
standards  for  new  sources  are  to  be 
based  on  the  maximum  emissions 
reductions  achieved  on  the  best 
controlled  similar  source,  while  the 
standards  for  existing  sources  must,  in 
general,  be  at  least  as  stringent  as  the 
average  of  the  best  controlled  12  percent 
of  the  sources  in  the  category. 
Companies  that  accomplish  early 
reductions  of  emissions  receive  a  6- year 
compliance  extension  for  meeting  the 
MACT  requirements  if  they  reduce  their 
annual  emissions  of  listed  hazardous  air 
pollutants  by  90  percent  over  a  given 
baseline  (95  percent  for  particulate 
pollutants)  subject  to  certain  criteria.  All 
major  sources  subject  to  section  112 
must  obtain  a  permit  issued  pursuant  to 
a  title  V  permit  program.  (States  are  not 
required  to  issue  operating  permits  to 
area  sources  under  40  CFR  part  70  until 
such  time  as  EPA  promulgates  revisions 
to  part  70  to  cover  such  sources.)  The 
following  subsections  discuss  the 
relationship  of  these  section  112 
requirements  and  the  proposal. 

1.  Emission  Standards 

As  noted  in  sections  I.B.  and  rV.A.  of 
the  preamble,  part  64  would  apply  to 
emissions  units  at  major  and  non-major 
hazardous  air  pollutant  sources  only  to 
the  extent  requirements  under  40  CFR 
part  61  apply.  Part  61  contains  existing 
NESHAP  requirements  applicable  to 
several  source  categories.  For  sources 
that  are  subject  to  ^ese  existing 
NESHAP  requirements,  EPA  brieves 
that  the  existing  monitoring 
requirements  would  in  most  cases 
generally  satisfy  enhanced  monitoring 
protocol  requirements  with  little  or  no 
modification.  All  part  61  NESHAP 
monitoring  would  be  considered 


“established  monitoring”  as  defined  in 
part  64  (see  section  IV.B.  above)  and 
owners  or  operators  would  be  expected 
to  use  their  existing  monitoring  as  the 
starting  (mint  for  addressing  enhanced 
monitoring 

The  EPA  also  is  currently  developing 
general  provisions  for  the  new  MACT 
standards  to  be  promulgated  at  40  CFR 
part  63.  These  general  provisions  would 
be  based  primarily  on  the  existing 
general  provisions  for  the  NESHAP 
program  under  40  CFR  part  61,  but 
would  also  include  general  enhanced 
monitoring  provisions.  As  currently 
envisioned,  the  new  MACT  standees  in 
the  individual  subparts  to  part  63  will 
include  their  own  specific  enhanced 
monitoring  requirements  to  comply 
with  section  114(a)(3).  Finally.  EPA 
intends  that  specific  enhanc^ 
monitoring  requirements  be  adopted  as 
(>cirt  of  establishing  case-by-case  MACT 
requirements  pursuant  to  [>aragraphs  (g) 
or  (j)  of  section  112.  Therefore,  these 
new  requirements  being  develo{>ed 
under  section  112  will  not  be  subject  to 
the  enhanced  monitoring  requirements 
established  in  this  {)art  64. 

Because  enhancM  monitoring 
requirements  will  be  incorporated 
directly  Into  these  new  section  112 
rulemakings,  part  64  would  not  apply  to 
such  requirements.  The  benefits  and 
costs  associated  with  applying 
enhartced  monitoring  to  hazaHous  air 
(mllutant  sources,  therefore,  will  be 
evaluated  as  [)art  of  the  section  112 
rulemaking  process. 

2.  Early  Reductions 

Section  112(i)(5)  provides  an 
extension  few  existing  sources  to  comply 
with  otherwise  applicable  standards  for 
hazardous  air  (>ollutants  provided 
certain  criteria  concerning  early 
reductions  are  met.  That  subsection 
requires  that  an  operating  permit  under 
title  V  allow  an  existing  source  to  meet 
an  alternative  emission  limitation  that 
reflects  a  90  {>ercent  reduction  in 
hazardous  air  (mllutant  emissions  (95 
percent  in  the  case  of  particulate 
hazardous  emissions)  in  lieu  of  the 
otherwise  applicable  standard.  The 
extension  would  apply  for  six  years 
from  the  compliance  date  for  the 
otherwise  applicable  standard,  provided 
that  the  reduction  is  achieved  prior  to 
pro[>osal,  or  provided  that  the  source 
makes  a  fiederally-enforceable 
commitment  to  achieve  the  reductions 
by  January  1, 1994.  The  EPA 
promulgated  regulations  for  determining 
when  reductions  are  sufficient  and 
verifiable  on  December  29. 1992  (57  FR 
61970). 

The  EPA  anticipates  that  a  source  that 
opts  for  the  early  reduction  program 
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will  have  to  adopt  adequate  monitoring 
to  verify  the  emission  reductions  that  it 
achieves.  That  monitoring  would 
become  part  of  a  source’s  enforceable 
commitment  under  the  early  reduction 
program.  Thus,  EPA  would  expect  that 
a  source  that  has  entered  the  early 
reduction  program  would  propose, 
when  it  is  required  to  obtain  a  permit, 
to  use  the  monitoring  it  uses  to  verify  its 
reductions.  The  EPA  believes  that  this 
monitoring  approved  under  the  part  70 
permits  program  is  sufficient  for  the 
sources  that  take  advantage  of  the 
interim  early  reductions  program.  The 
explicit  enhanced  monitoring  for  those 
sources  will  be  included  in  the  MACT 
standards  that  will  become  effective  for 
those  sources  at  the  end  of  the  six  year 
extension  p>eriod. 

C.  Relationship  to  Title  I  Permit 
Programs 

The  proposed  regulations  would  be 
implemented  in  part  through 
preconstruction  permits  issued  pursuant 
to  parts  C  and  D  of  title  I  of  the  Act.  In 
many  cases,  States  have  already  been 
using  these  permit  processes  to  require 
the  equivalent  of  enhanced  monitoring 
at  new  sources.  However,  there  may  be 
certain  State  preconstruction  permit 
programs  that  have  insufficient 
authority  to  effectively  implement  an 
enhanc^  monitoring  program.  Because 
of  this  concern,  the  proposal  includes 
certain  amendments  to  the 
preconstruction  permit  program 
provisions  in  40  CFR  parts  51  and  52. 
These  amendments  are  intended  to 
require  States  to  have  adequate 
authority  to  require  enhanced 
monitoring  in  preconstruction  permits. 
Although  this  approach  may  cause  some 
short-term  burdens  on  particular  States, 
the  long-term  result  will  be  coordinated 
title  I  and  title  V  permit  procedures  that 
will  reduce  burdens  on  both  the 
regulated  sources  and  the  permitting 
authorities. 

VI.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held  to 
discuss  the  proposed  regulations. 
Persons  wishing  to  make  oral 
presentations  at  the  public  hearing 
should  contact  EPA  at  the  address  given 
in  the  ADDRESSES  section  of  this 
preamble.  If  necessary,  oral 
presentations  will  be  limited  to  15 
minutes  each.  Any  member  of  the 
public  may  file  a  written  statement  with 
EPA  before,  during,  or  within  30  days 
after  the  hearing.  Written  statements 
should  be  addressed  to  the  Air  IDocket 
address  given  in  the  ADDRESSES  section 
of  this  preamble. 


A  verbatim  transcript  of  the  public 
hearing  and  all  written  statements  will 
be  available  for  public  inspection  and 
copying  during  normal  working  hours  at 
EPA’s  Air  Docket  in  Washington,  DC 
(see  the  ADDRESSES  section  of  this 
preamble). 

B.  Docket 

The  docket  for  this  regulatory  action 
is  A-91-52.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  To  allow 
interested  parties  a  means  to  identify 
and  locate  documents  so  that  they  can 
effectively  participate  in  the  rulemaking 
process,  and  (2)  to  serve  as  the  record 
in  case  of  judicial  review.  The  docket  is 
available  for  public  inspection  at  EPA’s 
Air  Docket,  which  is  listed  under  the 
ADDRESSES  section  of  this  notice. 

C.  Office  of  Management  and  Budget 
(OMB)  Review 

Under  Executive  Order  12291  (E.O. 
12291),  EPA  must  judge  whether  a 
regulation  is  “major,”  and  therefore 
subject  to  the  requirement  “to  the  extent 
permitted  by  law”  to  prepare  a 
Regulatory  Impact  Analysis  (RIA)  in 
connection  with  each  major  rule.  Major 
rules  are  defined  as  those  likely  to  result 
in  the  following: 

(1)  An  annual  cost  to  the  economy  of 
$100  million  or  more. 

(2)  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries. 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or 
international  trade. 

The  total  cost  of  implementing  the 
enhanced  monitoring  and  compliance 
certification  requirements  for  all  major 
sources  would  incur  annualized  costs  in 
excess  of  $100  million.  The 
requirements  for  these  costs  are 
contained  in  section  114(a)(3)  of  the 
Act,  as  well  as  related  provisions  under 
section  114(a)(1)  and  title  V  of  the  Act. 
Although  some  of  these  costs  may 
represent  some  baseline  costs  due  to 
existing  State  and  Federal  monitoring 
and  compliance  certification 
requirements  and  not  new  costs,  EPA 
has  accounted  for  these  costs  in  these 
proposed  regulations.  Accordingly,  a 
Regulatory  Impact  Analysis  has  b^n 
pr^ared. 

Given  the  mandate  under  section  114 
of  the  Act  to  develop  these  regulations, 
EPA  has  taken  steps  to  provide  for  the 
timely  accomplishment  of  the  required 
objectives.  In  following  the 
implementation  principles  previously 
described  in  section  II.,  EPA  has 


proposed  to  allow  flexibility  in 
monitoring  selection  and  has  developed 
a  draft  EM  Reference  Document  to 
expedite  the  selection  process  for  many 
sources.  The  flexibility  and  the  EM 
Reference  Document  will  generally 
enable  some  sources  to  rely  on  existing 
monitoring  systems  with  little  or  no 
modifications.  The  EPA  has  thus 
reduced  the  overall  societal  cost  and 
any  adverse  economic  impact  associated 
with  meeting  the  environmental 
objectives  of  section  114.  Moreover, 
EPA’s  analysis  shows  that  there  are  net 
societal  benefits  to  implementing  this 
rule  in  conjunction  with  40  CFR  part  70 
under  the  Act.  In  addition,  the  permit 
fee  revenue  collections  from  sources 
under  title  V  will  provide  State  and 
local  agencies  the  resources  to  develop 
and  implement  an  accountable  and 
enforceable  enhanced  monitoring  and 
compliance  certification  program. 

These  regulations  and  the  draft  RIA 
will  be  submitted  to  OMB  for  review  as 
required  by  E.O.  12291.  Any  written 
comments  from  OMB  to  EPA,  and  any 
EPA  responses  to  those  comments,  will 
be  included  in  Docket  A-91-52. 

D.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C,  601,  et  seq.,  whenever  an 
Agency  publishes  any  proposed  or  final 
rule  in  the  Federal  Register,  it  must 
prepare  a  Regulatory  Flexibility 
Analysis  (RFA)  that  describes  the 
impact  of  the  rule  on  small  entities  (i.e., 
small  businesses,  organizations,  and 
governmental  jurisdictions).  That 
analysis  is  not  necessary,  however,  if  an 
Agency’s  Administrator  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  EPA  has  established  guidelines 
for  determining  whether  an  RFA  is 
required  to  accompany  a  rulemaking 
package.  The  guidelines  state  the 
criteria  for  determining  when  the 
number  of  affected  small  entities  is 
“substantial”  and  whether  there  is  a 
significant  impact.  The  determination  of 
significant  impact  for  small  businesses 
depends  essentially  upon  compliance 
costs,  production  costs,  and  predicted 
closures.  For  small  governments,  the 
determination  of  significant  impact 
depends  upon  compliance  costs, 
operating  costs,  and  recordkeeping 
costs. 

A  regulatory  flexibility  screening 
analysis  was  prepared  to  examine  the 
potential  for  significant  adverse  impacts 
on  small  entities  associated  with 
specific  monitoring  and  certification 
provisions.  The  initial  results  of  this 
analysis  reveal  that  substantial  numbers 
of  small  qj^tities  will  not  be  adversely 
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impacted,  in  large  part  because  EPA  has 
proposed  to  apply  the  regulations  only 
to  certain  emissions  units  at  major 
sources  and  to  emissions  units  subject 
to  40  CFR  part  61  (NESHAP) 
requirements,  and  to  rely  on  the  section 
112  standards  setting  process  to 
determine  enhanced  monitoring  for  all 
other  hazardous  air  pollutant  emissions 
units.  In  addition,  EPA  has  also  allowed 
for  the  use  of  general  permits  under  title 
V  and  will  provide  assistance  through 
the  small  business  assistance  program 
provisions  of  title  V.  These  initiatives 
will  provide  further  relief  to  those  small 
businesses  that  may  be  affected  by  the 
proposed  regulations. 

Consequently,  EPA  does  not  believe 
that  a  substantial  number  of  small 
entities  will  be  adversely  affected  or 
experience  signihcant  impacts.  As  such, 
EPA  proposes  to  certify  that  this  rule,  if 
promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  and  thereby  does  not  require  an 
RFA.  The  EPA,  however,  solicits  any 
information  or  data  that  might  affect  this 
proposed  certification,  and  EPA  will 
reexamine  this  issue  if  necessary.  Any 
subsequent  analysis  of  information 
received  would  also  be  available  in  the 
docket  and  will  be  taken  into  account 
before  promulgation. 

E.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  by  EPA  (ICR  No.  1663.01) 
and  a  copy  may  be  obtained  from  Sandy 
Farmer,  Information  Policy  Branch 
(PM-223Y),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  or  by  calling 
(202) 260-2740. 

This  collection  of  information  is 
estimated  to  have  an  average  annual 
reporting  burden  ranging  from  119  to 
503  hours  and  to  require  from  1  to  45 
hours  per  recordkeeping  annually 
depending  on  the  enhanced  monitoring 
protocol  required.  This  includes  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to: 
Chief,  Information  Policy  Branch  (PM- 
223 Y),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 


Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
"Attention;  Desk  Officer  for  EPA.”  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

List  of  Subjects 
40  CFR  Part  51 

Environmental  protection.  Air 
pollution  control.  Continuous  emission 
monitors.  New  source  review. 

Prevention  of  significant  deterioration. 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Continuous  emission 
monitors.  Prevention  of  significant 
deterioration.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  60 

Environmental  protection,  Air 
pollution  control.  Continuous  emission 
monitors.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  61 

Environmental  protection.  Air 
pollution  control.  Continuous  emission 
monitors.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  64 

Environmental  protection.  Air 
pollution  control.  Continuous  emission 
monitors.  New  source  review.  Operating 
permits.  Prevention  of  significant 
deterioration.  Reporting  and 
recordkeeping  requirements. 

Dated:  September  30, 1993. 

Carol  M.  Browner, 

Administrator,  U.S.  Environmental  Protection 
Agency. 

For  the  reasons  set  forth  in  the 
preamble  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51  is 
revised  to  read  as  follows; 

Authority:  42  U.S.C  7401(b)(1),  7401, 

7411,  7414,  7470-7479,  7491,  7501-7508, 
7601,  7602  and  7661c. 

2.  Section  51.165  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§51.165  Permit  requirements. 

(a).  *  * 


(2)(i)  Each  plan  shall  adopt  a 
preconstruction  review  program  to 
satisfy  the  requirements  of  sections 
172(b)(6)  and  173  of  the  Act  for  any  area 
designated  nonattainment  for  any 
national  ambient  air  quality  standard 
under  40  CFR  81.300.  Such  a  program 
shall  apply  to  any  new  major  stationary 
source  or  major  modification  that  is 
major  for  the  pollutant  for  which  the 
area  is  designated  nonattainment,  if  the 
stationary  source  or  modification  would 
locate  anywhere  in  the  designated 
nonattainment  area. 

(ii)  A  preconstruction  permit  program 
or  its  equivalent  required  under  this 
section  shall  include  adequate  authority 
and  procedures  for  implementing  the 
enhanced  monitoring  requirements  of 
part  64  of  this  chapter,  including  the 
authority  to  require  that  such  enhanced 
monitoring  be  used  to  determine 
compliance  with  any  emission 
limitations  or  standards  imposed 
pursuant  to  sections  172(b)(6)  and  173 
of  the  Act. 

•  •  *  •  « 

3.  Section  51.166  is  amended  by 
adding  new  paragraphs  (a)(7),  (j)(5)  and 
(n)(2)(iv)  and  revising  paragraph 
(n)(2)(iii)  to  read  as  follows; 

§  51.166  Prevention  of  significant 
deterioration  of  air  quality. 

(a)*  •  * 

(7)  Enhanced  monitoring 
implementation.  A  preconstruction 
permit  program  or  its  equivalent 
required  under  this  section  shall 
include  adequate  authority  and 
procedures  for  implementing  the 
enhanced  monitoring  requirements  of 
part  64  of  this  chapter,  inclikling  the 
authority  to  require  that  such  enhanced 
monitoring  be  used  to  determine 
compliance  with  any  emission 
limitations  or  standards  imposed 
pursuant  to  section  160  of  the  Act. 

«  •  *  *  * 

())*  *  * 

(5)  For  the  air  pollution  control 
requirements  applicable  pursuant  to  this 
section,  the  source  will  monitor,  keep 
records,  and  provide  reports  necessary 
to  determine  compliance  with  and 
deviations  from  applicable  requirements 
and  meet  the  enhanced  monitoring 
requirements  of  part  64  of  this  chapter. 
***** 

(n).  .  * 

(2)*  *  * 

(iii)  A  detailed  description  as  to  what 
system  of  continuous  emission 
reduction  is  planned  by  the  source'or 
modification,  emission  estimates,  and 
any  other  information  as  necessary  to 
determine  that  best  available  control 
technology  as  applicable  would  be 
applied;  and 
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(iv)  A  detailed  description  as  to  what 
continuous  monitoring  methodolc^  is 
planned  by  the  source  to  determine 
compliance  with  and  deviations  from 
applicable  emission  limitations  or 
standards,  and  compliance  with 
emission  reductions  planned  or 
assurance  that  emission  reductions  are 
achieved,  and  any  information 
necessary  to  determine  that  the 
enhanced  monitoring  requirements  of 
part  64  of  this  chapter  would  be  met. 

•  *  •  *  * 

4.  Section  51.212  is  revised  to  read  as 
follows: 

§  51J21 2  Testing.  Inspection,  enforcement 
and  complaints. 

(a)  The  plan  must  provide  for: 

(1)  Periodic  testing  and  inspection  of 
stationary  sources. 

(2)  Establishment  of  a  system  for 
detecting  violations  of  any  rules  and 
regulations  through  the  enforcement  of 
appropriate  emission  limitations  and  for 
investigating  complaints. 

(3)  Enforceable  test  methods  for  each 
emission  limit  specified  in  the  plan. 
Inclusion  of  such  methods,  however, 
shall  not  preclude  enfmcement  based  on 
other  credible  evidence.  As  an 
enforceable  method.  States  may  use: 

(i)  Any  of  the  appropriate  methods  in 
apfiendix  M  of  this  part.  Recommended 
Test  Methods  for  State  Implementation 
Plans:  or 

(ii)  An  alternative  method  following 
review  and  approval  of  that  method  by 
the  Administrator,  or 

(iii)  Any  appropriate  method  in 
appendix  A  of  part  60  of  this  chapter. 

(b)  The  plan  must  provide  that,  for  the 
purpose  of  submitting  compliance 
certifications,  an  owner  or  operator  is 
not  prohilnted  bom  using  the  following 
in  addition  to  any  specified  compliance 
test  methods: 

(1)  An  enhanced  monitoring  protocol 
approved  for  the  source  pursuant  to  part 
64  of  this  chapter. 

(2)  Any  other  monitoring  method 
approved  for  the  source  pursuant  to 
§  70.6(a)(3)  of  this  chapter  and 
incorporated  in  a  federally-enforceable 
operating  permit. 

(c)  The  plan  must  allow  for  the  use  of 
any  credible  evidence  for  the  purpose  of 
establishing  whether  a  person  has 
violated  or  is  in  violation  of  any  such 
plan  and  must  provide  for  the  following: 

(1)  Information  from  the  use  of  the 
following  methods  is  presumptively 
credible  evidence  of  whether  a  violation 
has  occurred  at  a  source: 

(i)  An  enhanced  monitoring  protocol 
approved  for  the  source  pursuant  to  part 
64  of  this  chapter. 

(ii)  A  monitoring  method  approved 
for  the  source  pursuant  to  §  70.6(a)(3)  of 


this  chapter  and  incorporated  in  a 
federally-enforceable  operating  permit. 

(iii)  Compliance  test  methods 
specified  in  the  applicable  plan. 

(iv)  Testing  or  monitoring  methods 
approved  for  the  source  in  a  federally- 
enforceable  permit  issued  pursuant  to 
part  C  or  D  of  title  I  of  the  Act. 

(2)  The  following  testing,  monitoring 
or  information-gathering  methods  are 
presumptively  credible  testing, 
monitoring  or  information-gathering 
methods: 

(i)  Any  federally-enforceable 
monitoring  or  testing  methods, 
including  those  in  parts  51. 60, 61  and 
75  of  this  chapter. 

(ii)  Other  testing,  monitoring  or 
information-gathering  methods  that 
produce  information  comparable  to  that 
produced  by  any  method  in  paragraph 
(c)(1)  or  (c)(2)(i)  of  this  section. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et.  seq. 

2.  Section  52.12  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  52.1 2  Source  surveillance. 
***** 

(c)  Notwithstanding  any  other 
provisions  of  this  part,  for  purposes  of 
enforcement  under  sections  113  or  304 
of  the  Act  of  any  plan  promulgated  or 
approved  by  the  Administrator,  any 
cr^ible  evidence  may  be  used  for  the 
purpose  of  establishing  wdiether  a 
person  has  violated  or  is  in  violation  of 
any  such  plan. 

(1)  Information  bom  the  use  of  the 
following  methods  is  presumptively 
credible  evidence  of  whether  a  violation 
has  occurred  at  a  source: 

(1)  An  enhanced  monitoring  protocol 
approved  for  the  source  pursuant  to  part 
64  of  this  chapter. 

(ii)  A  monitoring  method  approved 
for  the  source  pursuant  to  §  70.6(a)(3)  of 
this  chapter  and  incorporated  in  a 
federally-enforceable  operating  permit. 

(iii)  Compliance  test  methods 
specified  in  the  applicable  plan 
approved  in  this  part. 

(iv)  Testing  or  monitoring  methods 
approved  for  the  source  in  a  federally- 
enforceable  permit  issued  pursuant  to 
part  C  or  D  of  title  I  of  the  Act. 

(2)  The  following  testing,  monitoring 
or  information-gathering  methods  are 
presumptively  credible  testing, 
monitoring  or  information-gathering 
methods: 

(i)  Any  federally-enforceable 
monitoring  or  testing  methods. 


including  those  in  parts  51. 60, 61  and 
75  of  this  chapter. 

(ii)  Other  testing,  monitoring  or 
information-gathering  methods  that 
produce  information  comparable  to  that 
produced  by  any  method  in  paragraph 
(c)(1)  or  (c)(2)(i)  of  this  section. 

3.  Section  52.21  is  amended  by 
adding  new  paragraphs  (i)(5).  (n)(2)(iii) 
and  (n)(2)(iv)  to  read  as  follows: 

§  52.21  Prevention  of  significant 
deterioration  of  air  quality. 
***** 

(j).  •  . 

(5)  For  the  air  pollution  control 
'  requirements  applicable  pursuant  to  this 
section,  the  source  will  monitor,  keep 
records,  and  provide  reports  necessary 
to  determine  compliance  with  and 
deviations  from  the  applicable 
requirements  and  meet  the  enhanced 
monitoring  requirements  of  part  64  of 
this  chapter. 

***** 

(n)  *  *  * 

(2)  *  *  * 

(iii)  A  detailed  description  as  to  what 
system  of  continuous  emission 
reduction  is  planned  by  the  source  or 
modification,  emission  estimates,  and 
any  other  information  as  necessary  to 
determine  that  best  available  control 
technology  as  applicable  would  be 
applied;  and 

(iv)  A  detailed  description  as  to  what 
continuous  monitoring  methodology  is 
planned  by  the  source  to  determine 
compliance  with  and  deviations  bom 
applicable  emission  limitations  or 
standards,  and  compliance  with 
emission  reductions  planned  or 
assurance  that  emission  reductions  are 
achieved,  and  any  information 
necessary  to  determine  that  the 
enhanced  monitoring  requirements  of 
part  64  of  this  chapter  would  be  met. 

4.  Subpart  A  of  part  52  is  amended  by 
adding  a  new  §  52.30  to  read  as  follows: 

§  52.30  Compliance  certiflcations. 

(a)  Notwithstanding  any  other 
provision  in  any  plan  promulgated  or 
approved  by  the  Administrator  and 
listed  in  paragraph  (c)  of  this  section,  for 
the  purpose  of  submission  of 
compliemce  certifications  an  owner  or 
operator  is  not  prohibited  bom  using 
the  following  in  addition  to  any 
specified  compliance  test  methods: 

(1)  An  enhanced  monitoring  protocol 
approved  for  the  source  pursuant  to  part 
64  of  this  chapter. 

(2)  Any  other  monitoring  method 
approved  for  the  source  pursuant  to 
§  70.6(a)(3)  of  this  chapter  and 
incorporated  in  a  federally-enforceable 
operating  permit. 

(b)  For  tne  purposes  of  enforcement 
under  sections  113  or  304  of  the  Act  of 
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any  plan  promulgated  or  approved  by 
the  Administrator  and  listed  in 
paragraph  (c)  of  this  section,  §  52.12(c) 
shall  apply. 

(c)  For  the  following  state  and  federal 
implementation  plans,  paragraphs  (a) 
and  (b)  of  this  section  are  incorporated 
into  the  plan: 

(1) The  federal  implementation  plan 
provisions  at  §§  52.741-52.742 
(Chicago,  IL). 

(2)  Tne  federal  implementation  plan 
provisions  at  §52.1881  (Cuyahoga,  OH). 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

1.  The  authority  citation  for  part  60  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7411,  7414, 
7416,  7601,  and  7661c. 

2.  Section  60.11  is  amended  by 
revising  paragraphs  (a),  (b),  (e)(5)  and  (f) 
and  by  adding  paragraphs  (g)  and  (h)  to 
read  as  follows: 

§60.11  Compliance  with  standards  and 
maintenance  requirements. 

(a)  Compliance  with  standards  in  this 
part,  other  than  opacity  standards,  may 
be  determined  by  performance  tests 
established  by  §  60.8  as  required  by  this 
part,  unless  otherwise  specified  in  the 
applicable  subpart.  Nothing  in  this 
paragraph  (a)  of  this  section  shall 
preclude  the  use  of  other  methods  and 
procedures  for  the  purposes  set  forth  in 
paragraphs  (g)  and  (h)  of  this  section. 

(b)  Compliance  with  opacity 
standards  in  this  part  may  be 
determined  by  conducting  observations 
as  required  by  this  part  in  accordance  . 
with  Reference  Method  9  in  appendix  A 
of  this  part,  any  alternative  or 
equivalent  method  that  is  approved  by 
the  Administrator  pursuant  to  §  60.8,  or 
as  provided  in  paragraph  (e)(5)  of  this 
section.  For  purposes  of  determining 
initial  compliance,  the  minimum  total 
time  of  observations  shall  be  3  hours  (30 
6-minute  averages)  for  the  performance 
test  or  other  set  of  observations 
(meaning  those  fugitive-type  emission 
sources  subject  only  to  an  opacity 
standard).  Nothing  in  paragraph  (b)  of 
this  section  shall  preclude  the  use  of 
other  methods  and  procedures  for  the 
purposes  set  forth  in  paragraphs  (g)  and 
(h)  of  this  section. 

*  «  •  •  « 

(e)  •  *  * 

(5)  An  owmer  or  operator  of  an 
affected  facility  subject  to  an  opacity 
standard  may  submit,  for  compliance 
purposes,  continuous  opacity 
monitoring  system  (COMS)  data  results 
produced  during  any  performance  test 
required  under  §60.8  in  lieu  of  Method 


9  observation  data.  If  an  owner  or 
ofierator  elects  to  submit  COMS  data  for 
compliance  with  the  opacity  standard, 
he  shall  notify  the  Administrator  of  that 
decision,  in  writing,  at  least  30  days 
before  any  performance  test  required 
under  §  60.8  is  conducted.  For  the 
purpose  of  determining  compliance 
with  the  opacity  standard  during  a 
performance  test  required  under  §  60.8 
using  COMS  data,  the  minimum  total 
time  of  COMS  data  collection  shall  be 
averages  of  all  6-minute  continuous 
periods  within  the  duration  of  the  mass 
emission  performance  test.  Results  of 
the  COMS  opacity  determinations  shall 
be  submitted  along  with  the  results  of 
the  performance  test  required  under 
§  60.8.  The  owner  or  operator  of  an 
affected  facility  using  a  COMS  for 
compliance  piiiposes  is  responsible  for 
demonstrating  that  the  COMS  meets  the 
requirements  specified  in  §  60.13(c), 
that  the  COMS  has  been  properly 
maintained  and  operated,  and  that  the 
resulting  data  have  not  been  altered  in 
any  way. 

U)  Special  provisions  set  forth  under 
an  applicable  subpart  of  this  part  shall 
supersede  any  conflicting  provisions  of 
this  section,  provided  that  no  such 
special  provisions  shall  be  deemed  to 
exclude  the  use  of  monitoring  methods 
pursuant  to  paragraph  (g)  of  this  section 
for  the  purpose  of  certifying  compliance 
or  the  use  of  any  credible  evidence 
pursuant  to  paragraph  (h)  of  this  section 
h)r  the  purpose  of  establishing  whether 
a  person  has  violated  or  is  in  violation 
of  a  standard  in  this  part. 

(g)  Notwithstanding  any  other 
provision  in  this  part,  for  the  purpose  of 
submission  of  compliance  certifications 
for  any  standard  under  this  part,  an 
owner  or  operator  is  not  prohibited  from 
using  the  following  methods  in  addition 
to  any  appropriate  specified  test 
methods  in  this  section  or  the 
applicable  subpart: 

(1)  An  enhanced  monitoring  protocol 
approved  for  an  affected  facility 
pursuant  to  part  64  of  this  chapter. 

(2)  Any  other  monitoring  method 
approved  for  an  affected  facility 
pursuant  to  §  70.6(a)(3)  of  this  chapter 
and  incorporated  in  a  federally- 
enforceable  operating  permit. 

(h) (1)  Notwithstanding  any  other 
provisions  of  this  part,  for  purposes  of 
an  enforcement  action  under  section 
113  or  304  of  the  Act,  any  credible 
evidence  may  be  used  for  the  purpose 
of  establishing  whether  a  person  has 
violated  or  is  in  violation  of  a 
requirement  in  this  part. 

(2)  Information  hrom  the  use  of  the 
following  methods  is  presumptively 
credible  evidence  of  whether  a  violation 
has  occurred  at  an  affected  facility: 


(i)  An  enhanced  monitoring  protocol 
approved  for  the  affected  facility 
pursuant  to  part  64  of  this  chapter. 

(ii)  A  monitoring  method  approved 
for  the  affected  facility  pursuant  to 

§  70.6(a)(3)  of  this  chapter  and 
incorporated  in  a  federally-enforceable 
operating  permit. 

(iii)  Testing  or  monitoring  methods 
approved  for  the  affected  facility  in  a 
f^erally-enforceable  permit  issued 
pursuant  to  part  C  or  D  of  title  1  of  the 
Act. 

(iv)  Compliance  test  methods 
established  in  the  applicable  subpart  of 
this  part,  including  observations 
conducted  in  accordance  with  Reference 
Method  9  in  appendix  A  of  this  part  for 

-  the  Durpose  of  opacity  standards. 

(vj  Alternative  or  equivalent  test 
methods  approved  by  the  Administrator 
and  established  pursuant  to  §  60.8,  or  a 
continuous  opacity  monitoring  system 
as  provided  for  in  §  60.11(e)(5). 

(vi)  Compliance  test  methods 
specified  in  an  applicable  plan 
approved  pursuant  to  subpart  B  of  this 
part  with  respect  to  designated  facilities 
as  defined  in  §  60.21. 

(3)  The  following  testing,  monitoring 
or  information-gathering  methods  are 
presumptively  credible  testing, 
monitoring  or  information-gathering 
methods: 

(i)  Any  federally-enforceable 
monitoring  or  testing  methods, 
including  those  in  parts  51, 60,  61  and 
75  of  this  chapter. 

(ii)  Other  testing,  monitoring  or 
information-gathering  methods  that 
produce  information  comparable  to  that 
produced  by  any  method  in  paragraph 
(h)(2)  or  (h)(3)(i)  of  this  section. 

PART  61— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS 

1.  The  authority  citation  for  part  61  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7412,  7414, 
7416,  7601,  and  7661c. 

2.  Section  61.12  is  amended  by 
revising  paragraphs  (a)  and  (b),  and 
adding  paragraphs  (e)  and  (f),  to  read  as 
follows: 

§61.12  Compliance  with  standards  and 
maintenance  requirements. 

(a)  Compliance  with  numerical 
emission  limits  may  be  determined  by 
emission  tests  established  in  §61.13  or 
as  otherwise  specified  in  an  individual 
subpart.  Nothing  in  paragraph  (a)  of  this 
section  shall  preclude  the  use  of  other 
methods  and  procedures  for  the 
purposes  set  forth  in  paragraphs  (e)  and 
(f)  of  this  section. 

(b)  Compliance  with  design, 
equipment,  work  practice  or  operational 
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standards  may  be  determined  as 
speciHed  in  an  individual  subpart. 
Nothing  in  paragraph  (b)  shall  preclude 
the  use  of  other  methods  and 
procedures  for  the  purposes  set  forth  in 
paragraphs  (e)  and  (f)  of  this  section. 

*  •  •  ^  «k  * 

(e)  Notwithstanding  any  other 
provision  in  this  part,  for  the  purpose  of 
submission  of  compliance  certihcations 
for  any  standard  under  this  part,  an 
owner  or  operator  is  not  prohibited  from 
using  the  following  in  addition  to  any 
specified  test  methods  in  §61.13  or  the 
applicable  subpart: 

(1)  An  enhanced  monitoring  protocol 
approved  for  an  affected  facility 
pursuant  to  part  64  of  this  chapter. 

(2)  Any  other  monitoring  method 
approved  for  an  affected  facility 
pursuant  to  §  70.6(a)(3)  of  this  chapter 
and  incorporated  in  a  federally- 
enforceable  operating  permit. 

(0(1)  Notwithstanding  any  other 
provisions  of  this  part,  for  purposes  of 
an  enforcement  action  under  section 
113  or  304  of  the  Act,  any  credible 
evidence  may  be  used  for  the  purpose 
of  establishing  whether  a  person  has 
violated  or  is  in  violation  of  a  standard 
in  this  part. 

(2)  Information  from  the  use  of  the 
following  methods  is  presumptively 
credible  evidence  of  whether  a  violation 
has  occurred  at  an  affected  facility: 

(i)  Emission  tests  established  in 
§61.13  or  as  otherwise  specified  in  the 
applicable  subpart. 

(ii)  An  enhanced  monitoring  protocol 
approved  for  the  source  pursuant  to  part 
64  of  this  chapter. 

(iii)  A  monitoring  method  approved 
for  the  source  pursuant  to  §  70.6(a)(3)  of 
this  chapter  and  incorporated  in  a 
federally-enforceable  operating  permit. 

(iv)  Testing  or  monitoring  methods 
approved  for  the  aHected  facility  in  a 
f^erally-enforceable  permit  issued 
pursuant  to  part  C  or  D  of  title  I  of  the 
Act. 

(3)  The  following  testing,  monitoring 
or  information-gathering  methods  are 
presumptively  credible  testing, 
monitoring  or  information-gathering 
methods: 

(i)  Any  federally-enforceable 
monitoring  or  testing  methods, 
including  those  in  parts  51, 60, 61  and 
75  of  this  diapter. 

(ii)  Other  testing,  monitoring  or 
information-gathering  methods  that 
produce  information  comparable  to  that 
produced  by  any  method  in  paragraph 

(f) (2)  or  (f)(3)(i)  of  this  section. 

Part  64  is  added  to  read  as  follows: 


PART  64— ENHANCED  MONITORING 
PROGRAM 

Sec. 

64.1  Applicability. 

64.2  Definitions. 

64.3  Implementation  requirements. 

64.4  Enhanced  monitoring  protocol 
requirements. 

64.5  Reporting  requirements. 

64.6  Recordkeeping  requirements. 

64.7  Permit  application  requirements.  ' 

64.8  Permit  requirements. 

64.9  Prohibitions. 

Appendix  A  to  Part  64 — General 
Performance  SpedBcations  for  Enhanced 
Monitoring  Protocols 

Appendix  B  to  Part  64 — General  Equipment, 
Installation,  and  Calibration  Gas 
Specifications  for  Enhanced  Monitoring 
Protocols 

Appendix  C  to  Part  64 — General 
Performance  Verification  Test  Procedures 
for  Enhanced  Monitoring  Protocols 

Appendix  D  to  Part  64— General  Quality 
Assurance  Plan  Specifications  fi>r  Enhanced 
Monitoring  Protocols 
Authority:  42  U.S.C.  7414  and  7661c. 

§64.1  Applicability. 

(a)  Regulated  hazardous  air  pollutant 
sources.  The  requirements  of  this  prurt 
shall  apply  to  each  emissions  unit  that 
is  sub)^  to  an  emission  limitation  or 
standard  under  part  61  of  this  chapter 
and  is  required  to  obtain  a  permit,  but 
only  with  respect  to  such  emission 
limitation  or  standard. 

(b)  Other  regulated  air  pollutant 
sources.  Except  as  provided  in 
paragraph  (a)  of  this  section  with 
respect  to  emissions  units  subject  to 
requirements  under  part  61  of  this 
chapter,  the  requirements  of  this  part 
shall  apply  to  the  following  emissions 
units  at  a  major  source,  but  only  with 
respect  to  emission  limitations  or 
standards  applicable  to  a  regulated  air 
pollutant  for  which  the  stationary 
source  is  classified  as  a  major  source: 

(1)  Each  emissions  unit  that  has  the 
potential  to  emit  any  such  regulated  air 
pollutant  in  amounts  equal  to  or  greater 
than  thirty  percent  of  the  minimum 
potential  emissions,  in  tons  per  year, 
required  for  the  source  to  be  classified 
as  a  major  source  under  the  Act  for  that 
regulated  air  pollutant. 

(2)  Each  group  of  emissions  units  at 
a  major  source  for  which  compliance 
with  an  applicable  emission  limitation 
or  standard  is  achieved  by  aggregating, 
averaging,  apportioning  or  trading 
emissions  among  such  units  if, 
collectively,  the  group  of  emissions 
units  has  the  potential  to  emit  any  such 
regulated  air  pollutant  in  amounts  equal 
to  or  greater  than  thirty  percent  of  the 
minimum  potential  emissions,  in  tons 


per  year,  required  for  the  source  to  be 
classified  as«  major  source  under  the 
Act  for  that  regulated  air  pollutant. 

(c)  Exemptions.  The  provisions  of  this 
part  shall  not  apply  to  any  emission 
limitations  or  standards  established 
pursuant  to  the  following: 

(1)  Sections  404,  405,  406,  407(a).  and 
407(b)  of  the  Act. 

(2)  Section  603  of  the  Act. 

(3)  Section  112  of  the  Act,  except  for 
standards  established  in  part  61  of  this 
chapter.  The  requirements  for  enhanced 
monitoring  under  section  114(a)(3)  of 
the  Act  for  emission  limitations  or 
standards  under  section  112  of  the  Act, 
other  than  standards  established  in  part 
61  of  this  chapter,  shall  be  specified  in 
the  individual  emission  limitations  or 
standards  established  pursuant  to 
section  112  of  the  Act. 

(4)  Part  61  of  this  chapter.  Subpart 
M — National  Emission  Standard  for 
Hazardous  Air  Pollutants  for  Asbestos, 
§61.145,  Standard  of  Demolition  and 
Renovation. 

(5)  Part  60  of  this  chapter.  Subpart 
AAA — Standards  of  Performance  for 
New  Residential  Wood  Heaters. 

(d)  Additional  requirements.  Unless 
explicitly  stated  otherwise,  nothing  in 
this  part  shall: 

(1)  Excuse  the  owner  or  operator  of  a 
source  from  any  other  monitoring, 
recordkeeping  or  reporting  requirement 
that  may  apply  pursuant  to  any  other 
provision  of  the  Act. 

(2)  Restrict  the  authority  of  the 
Administrator  or  the  permitting 
authority  to  impose  additional  or  more 
restrictive  monitoring,  recordkeeping, 
testing,  or  reporting  requirements  on 
any  owner  or  operator  of  a  source  under 
any  other  provision  of  the  Act, 
including  section  114(a)(1).  or  State  law. 
as  applicable. 

§64.2  Definitions. 

The  following  definitions  apply  to 
part  64.  Except  as  specifically  provided 
in  this  section,  terms  used  in  this  part 
retain  the  meaning  accorded  them  under 
the  applicable  provisions  of  the  Act. 

Act  means  the  Clean  Air  Act.  as 
amended  by  Public  Law  101-549,  42 
U.S.C.  7401  et  seq. 

Applicable  emission  limitation  or 
standard  means  an  emission  limitation 
or  standard  subject  to  the  requirements 
of  this  part,  including: 

(1)  An  emission  limitation  or  standard 
applicable  to  a  regulated  hazardous  air 
pollutant  under  part  61  of  this  chapter; 
or 

(2)  An  emission  limitation  or  standard 
applicable  to  a  regulated  air  pollutant, 
other  than  a  hazardous  air  pollutant 
under  section  112  of  the  Act,  for  which 
the  source  is  classified  as  a  major 
source. 
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Continuous  compliance  mens,  with 
respect  to  an  applic^>le  emis»oa 
limitation  or  standercU  that: 

(1)  An  owner  or  operator  has  ofaftained 
quality~assured  data  from  an  enhanced 
monitoring  protocoi  all  periods  in  a 
reporting  period  during  which  the 
eimanced  monitoring  protocol  is 
reouired  to  operate; 

(2)  Such  data  demonstrate  that  an 
owner  or  operator  has  complied  %rith 
the  appUcwle  emission  Umitatioa  or 
standard  during  all  monitored  periods 
during  the  reporting  period;  and 

(3)  Any  otMr  data  collected  for  the 
purpose  of  determining  compliance 
during  the  period  demcmstrate  that  an 
owner  or  operator  has  complied  with  an 
applicable  emLssioa  limitation  or 
standard  dutringthe  periods  in  which 
such  data  were  coUe^ed. 

Demonstrated  compliance  parameter 
level  means  a  mininmm  or  maximuni 
value  (or  range  of  values  between  a 
minimum  and  maximum  value) 
established  for  a  control  device  or 
process  parametw  which,  if  achieved  by 
itself  or  in  combination  with  one  or 
more  other  demonstrated  compliance 
parameter  levels,  demonstrates  that  an 
owner  or  operator  has  complied  with  an 
applicable  emission  limitation  or 
standard.  A  demonstrated  compliance 
parameter  level  is  established  pursuant 
to  the  correlation  test  procedures  in 
appendix  C  of  this  part. 

Deviation  means  any  condition 
determined  by  data  an  enhanced 
monitoring  protocol,  or  any  other  data 
collected  that  can  be  used  to  determine 
compliance,  that  identifies  that  an 
emissions  unit  subject  to  this  part  has 
failed  to  meet  an  appHcable  emission 
limitation  or  standard.  A  deviation 
includes  a  condition  that  either  violates 
an  applicable  emission  limitation  or 
standard  or  that  would  omstitute  a 
violation  except  fora  provision 
promulgated  or  approved  by  the 
Administrator  pursuant  to  die  Act  that 
exempts  such  condition  from  being  a 
federally-enibrceable  violation. 

Included  within  the  meaning  of 
“deviation'*  are  any  of  the  following: 

(1)  Emissions  th^  exceed  an  wnission 
limitatitm  or  standard. 

(2)  A  process  or  ctmtrol  device 
prarameter  value  which  demonstrates 
that  an  emission  limitation  or  standard 
has  not  been  met. 

(3)  Any  othM*  condition  in  which  data 
cotl^ed  that  can  be  used  to  determine 


compliance  identifies  that  an  applicable 
emission  limitation  or  standard  has  not 
been  met. 

Emission  limitatkm  or  standard 
means  any  federally-enforceable 
emission  limitatkm,  emisskm  standard, 
standard  of  performance  ox  means  of 


emisskm  limitation  as  defined  under  the 
Act.  An  emission  limitation  or  standard 
may  be  expressed  in  terms  of  the 
pollutant,  expressed  either  as  a  smecifk; 
quantity,  rate  or  concentration  of 
emissions  (e.g.,  lbs.  of  SCVbr,  lbs.  of 
SCbAnmBtu,  or  kilograms  of  VOC/liter 
of  appHed  coating  solids)  or  as  the 
relationship  of  imcontrolled  to 
controlled  emissions  (e.g.«percentage 
capture  and  destruction  efficiency  of 
VOC  or  percentage  reduction  of  SO2). 

An  emission  limitation  or  standard  may 
also  he  expressed  either  as  a  work 
practice  (e.g.,  leak  detection  and  repair 
programs  for  VOC  or  meroiry 
emissions),  process  or  control  device 
parameter  (e.g.,  incinerator  temperature 
for  VOC  destruction  efficiency),  or  other 
form  of  design,  equipment,  operational 
or  operation  and  maintenance 
remrirement. 

Emissions  unit  means  any  part  or 
activity  of  a  source  that  emits  or  has  the 
potent  to  emit  any  regulated  air 

fmllutmit  for  which  an  emission 
imitation  or  standard  has  been 
estaMished.  This  term  is  not  meant  to 
alter  or  affisct  the  definition  of  the  term 


*‘unit“  for  purposes  of  title  IV  of  the  Act 
or  of  the  term  **emissions  unit**  for 
purposes  of  title  V  of  die  Act. 

Enhanced  monitoring  means  the 
methodology  used  by  an  owner  or 
operator  to  detect  d^atkms  with 
sufficient  representativeness,  accuracy, 
precision,  reliability,  frequency  and 
timeliness  in  order  to  determine  if 
compliance  is  continuous  during  a 
reporting  period.  Sudi  monitoring  shall 
be  conducted  throu^  an  enhanced 
monitoring  protocol  established  in 
accordance  with  §64.4. 

Enhanced  monitoring  protocol  means 
the  methodoloOT,  and  installation, 
equipment,  performance,  operation  and 
quality  assurance  requirements 
applic^le  to  such  methodology, 
deWloped  by  the  o%vner  or  operator  and 
approved  by  the  permitting  authority  ftir 
the  purpose  of  conducting  enhanced 
monitoring. 

Estabhsned  monitoring  mema  a 
monitoring  methodology  thsA  has  hem 
demonstr^ed  to  be  a  feasible  means  of 
assessing  compliance  with  emission 
limitations  or  standards  for  a  specific 
type  of  emissions  unit.  In  considering 
whether  established  nKmitoring  is 
applicable  to  a  particular  emissions 
unit,  limitations  in  the  applicable 
requirement  in  which  the  monitoring  is 
established  that  relate  to  the  date  of 
construction  or  modification  of  an 
emissions  imit  shall  not  be  taken  into 
account.  Mrmitoring  methodologies 
develc^ied  pursuant  to  the  following 
requirements  shall  be  considered 
established  monitoring  methodologies: 


(1)  Monitoring  requirements 
established  under  part  60  or  6t  of  this 
chapter. 

(2)  Monitoring  requirements 
established  in  appendix  P  of  part  51  of 
this  chapter. 

(3)  Monitoring  requirements  in 
implementation  plans  approved  or 
promulgated  by  the  Administrator 
pursuant  to  trtfe  I  of  the  Act  that  reflect 
a  Control  Tecdmique  Guideline 
published  by  the  Administrator  under 
section  108  of  the  Act. 

(4)  Monitoring  reqmrements 
estabUdied  in  any  preconstruction 
penait  issaed  pursuant  to  regulations 
approved  or  promulgated  throu^ 
rulemaking  under  title  1.  including  pert 
C  or  D,  of  the  Act. 

(5)  Monitoring  requirements 
established  in  part  75  of  this  chapter. 

Fugitive  emissions  are  those 
emiesions  which  could  not  reasonably 
pass  throu^  a  stack,  chimney,  vent,  or 
other  functionany^uivalent  opening. 

tatermUtemt  compliance  means,  wm 
respect  to  an  applicable  emisskm 
limkatkm  or  standard,  that  an  ownier  or 
operator  has  either 

(1)  Deviated  from  the  applicable 
emission  limitstkiD  or  standtfd  fora 
period  in  u^ich  no  federally-approved 
or  promulgated  exemption  from  such 
deviation  applies;  or 

(2)  Faikm  to  obtain  quality-assttred 
enhanced  monitwing  (voto^  data 
during  a  period  in  wfrkh  obtaining  sucdh 
data  was  required  to  be  obtained  under 
an  approved  eahanced  monitoting 
protocoL 

Mo/or  source  means  any  B^or  source 
as  defined  in  §  70i.2  erf  this  chapter, 
excluding  any  hazardous  air  pirihitapt 
source  included  in  peragraph  (1)  of  dmt 
definition. 

Owner  or  operator  means  any  person 
who  owns,  leases,  operates,  controls  ox 
supervises  a  stationary  source  subject  to 
thfe  part 

Permit  means  any  sj^icable  pennit 
issued,  renewed,  amended,  revised,  or 
modified  under  part  C  or  D  of  title  I  of 
the  Act.  or  title  V  of  the  Act 

Permitting  authority  means  eitbw  of 
the  following  with  respect  to  any  permit 
program: 

(1)  The  Administrator,  in  the  case  of 
EPA-implemented  programs;  or 

(2)  The  State  air  pollution  control 
agency,  local  agpncy.  other  State  agency, 
or  other  agency  aut^rized  by  the 
Achninistrator  to  manage  a  pennit 
program  under  part  C  or  D  of  title  I  of 
the  Act,  or  title  V  of  the  Act. 

Potential  to  emit  means  the  maximum 
capacity  of  a  stationary  source  or  an 
emissions  unit  to  emit  any  air  pollutant 
under  its  physical  and  operational 
design.  Any  physical  or  opterational 
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limitation  on  the  capacity  of  an 
emissions  unit  to  emit  an  air  pollutant, 
including  air  pollution  control 
equipment  and  restrictions  on  hours  of 
operation  or  on  the  type  or  amount  of 
material  combusted,  stored  or 
processed,  shall  be  treated  as  part  of  its 
design  if  the  limitation  is  enforceable  by 
the  Administrator.  This  term  does  not 
alter  or  affect  the  use  of  this  term  for  any 
other  purposes  under  the  Act,  or  the 
term  “capacity  factor”  as  used  in  title  IV 
of  the  Act  or  die  regulations 
promulgated  thereunder. 

Regulated  air  pollutant  shall  have  the 
same  meaning  as  provided  under  part 
70  of  this  chapter. 

Responsible  official  shall  have  the 
same  meaning  as  provided  under  part 
70  of  this  chapter. 

§64.3  Implementation  requirements. 

(a)  Implementation  through  permits. 
The  enhanced  monitoring  requirements 
of  this  part  shall  be  implemented 
through  the  regulations  established  for 
issuing  permits  pursuant  to  part  C  or  D 
of  title  I  of  the  Act.  or  title  V  of  the  Act, 
and  as  further  specified  in  §§  64.7  and 
64.8. 

(b)  Effective  date.  The  requirements  of 
this  part  shall  become  effective  (Insert 
date  30  days  from  the  date  of 
publicadon  of  the  final  rule). 

(g)  Previously  submitted  part  CorD 
permit  applications.  If  a  source  has 
submitted  a  permit  application  for  a 
permit  required  under  part  C  or  D  of 
title  I  of  t^  Act  prior  to  the  effective 
date  of  the  regulations  under  this  part, 
the  requirements  of  this  part  shall  not 
apply  to  such  source  until  such  source 
is  required  to  obtain  an  operating  permit 
pursuant  to  title  V  of  the  Act. 

(d)  Permit  modifications.  In 
accordance  with  the  requirements 
specified  in  §  70.7  of  this  chapter, 
subsequent  to  the  issuance  of  an 
operating  permit  pursuant  to  a  program 
approved  under  title  V  of  the  Act,  an 
owner  or  operator  shall  submit  a 
proposed  enhanced  monitoring  protocol 
and  be  required  to  obtain  a  significant 
permit  mtxlification  pursuant  to  the 
procedures  in  §  70.7(e)(4)  of  this  chapter 
(or  any  corresponding  procedures 
included  in  any  Federal  {>ermit  program 
promulgated  under  title  V  of  the  Act) 
prior  to  modifying  an  approved 
enhanced  monitoring  protocol,  or 
modifying  any  emissions  unit  in  such  a 
maimer  that: 

(1)  The  emissions  unit  becomes 
subject  to  the  requirements  of  this  part; 
or 

(2)  The  enhanced  monitoring  protocol 
previously  approved  for  such  emissions 
unit  would  foil  to  satisfy  the 


requirements  of  this  part  after  such 
modification. 

§  64.4  Enhanced  monitoring  protocol 
requirements. 

(a)  General  requirements.  (1)  An 
owner  or  operator  shall  use  an  enhanced 
monitoring  protocol  that  meets  the 
requirements  of  this  section  for  each 
emissions  unit  subject  to  this  part  in 
order  to  determine  continuous  or 
intermittent  compliance  with  each 
applicable  emission  limitation  or 
standard.  To  meet  this  requirement,  the 
enhanced  monitoring  protocol  shall  be 
sufficiently  representative,  accurate, 
precise,  reliable,  frequent  and  timely  to 
determine  whether  a  deviation  -from  an 
applicable  emission  limitation  or 
standard  occurs. 

(2)  An  enhanced  monitoring  protocol 
may  include  existing,  modified  or  new 
monitoring  systems  or  other  monitoring 
procedures  at  cm  emissions  unit. 
Depending  on  the  type  of  emission 
limitation  or  standaid,  regulated  air 
pollutant  and  emissions  unit,  an 
enhanced  monitoring  protocol  could 
include  one  or  more  of  the  following 
upon  a  demonstration  that  the 
requirements  in  this  part  are  satisfied: 

(i)  Continuous  emission  monitoring 
systems. 

(ii)  Continuous  process  or  control 
device  parcuneter  monitoring  systems  or 
procedures. 

(iii)  Emission  calculations  based  on 
accepted  engineering  estimation 
techniques. 

«  (iv)  Maintenance  and  analysis  of 
records  of  fuel  or  raw  materials  usage. 

(v)  Periodic  verification  of  emissions, 
process  parameters  or  control  device 
parameters  using  portable  or  in  situ 
measurement  devices. 

(vi)  Recording  results  of  a  program  or 
protocol  to  conduct  specific  operation 
and  maintenance  procedures,  leak 
detection,  fugitive  dust  control,  or  other 
work  practices. 

(vii)  Any  other  form  of  measuring 
emissions,  process  parameters  or  control 
device  parameters  that  can  achieve  the 
reouirements  of  this  part. 

(d)  Protocol  peiformance  and 
operating  requirements.  The  owner  or 
operator  shall: 

(1)  Satisfy  applicable  performance, 
equipment,  installation  and  calibration 
gas  specifications  in  accordance  with 
the  specifications  and  procedures 
provided  in  appendices  A  and  B  of  this 
part. 

(2)  Conduct  applicable  performance 
verification  test  procedures  in 
accordance  with  the  procedures 
provided  in  appendix  C  of  this  part. 

(3)  Conduct  a  program  of  quality 
assurance  activities  in  accordance  with 


the  quality  assurance  procedures 
provided  in  appendix  D  of  this  part. 

(4)  Obtain  quality-assured  data  from 
the  enhanced  monitoring  protocol, 
consistent  with  the  measurement 
frequency  specification  for,  and  the 
other  design  elements  of,  the  protocol, 
for  all  periods  of  emissions  unit 
operating  time  that  is  sufficient  to 
satisfy: 

(i)  Any  minimum  data  availability 
requirement  that  an  owner  or  operator 
must  satisfy  with  respect  to  an 
applicable  emission  limitation  or 
standard  pursuant  to  part  60  or  61  of 
this  chapter;  or 

(ii)  If  no  such  provision  applies  to  an 
applicable  emission  limitation  or 
standard,  a  minimum  data  availability 
requirement  that  reflects  obtaining 
quality-assured  data  for  all  emissions 
unit  operating  time  periods  excluding  a 
fixed  percentage  of  operating  time  that 
the  owner  or  operator  justifies  to  the 
permitting  authority  as  necessary  to 
conduct  quality  assurance  procedures 
pursuant  to  paragraph  (b)(3)  of  this 
section,  including  routine  maintenance 
activities. 

(5)  A  permitting  authority  may  allow 
an  owner  or  operator  to  use  alternative 
performance  specifications,  equipment, 
installation  and  calibration  gas 
specifications,  performance  verification 
procedures  or  quality  assurance 
procedures  tliat  are  comparable  to  the 
specifications  and  procedures  set  forth 
in  appendices  A,  B,  C  and  D  of  this  part, 
provided  that  such  alternative 
specifications  and  procedures: 

(i)  Contain  elements  that  correspond 
to  the  elements  in  the  specifications, 
tests  and  procedures  included  in  the 
appendices  of  this  part; 

(ii)  Require  relative  accuracy, 
calibration  error  and  measurement 
fiequency  specifications  that  are  at  least 
as  stringent  as  the  specifications 
include  in  appendix  A  of  this  part;  and 

(iii)  In  all  other  respects  provide,  at  a 
minimum,  the  same  degree  of 
confidence  in  the  representativeness, 
accuracy,  precision^  reliabiUty, 
fiequency  and  timeliness  of  the  data 
from  the  enhanced  monitoring  protocol 
as  the  performance  and  operating 
requirements  set  forth  in  appendices  A, 
B,  C  and  D  of  this  part. 

(c)  Parameter  monitoring.  (1)  If  the 
owner  or  operator  proposes  to  use  the 
monitoring  of  process  or  control  device 
parameters  as  part  of  an  enhanced 
monitoring  protocol,  the  owner  or 
operator  shall: 

(i)  Establish  and  demonstrate  a 
correlation  specification  between  the 
monitored  parameters  and  the 
applicable  emission  limitations  or 


Feder^  Register  /  VoL  5d,  Na  203  /  Friday,  October  22,  1993  /  Proposed  Rules 


54687 


standards  in  accordance  with 
appendices  A  and  C  of  this  part. 

(ii)  If  necessary,  propose  to  estaUish 
demonstrated  compliance  parameter 
levels  in  accordance  with  section  7  of 
appendix  C  in  order  for  the 
measurements  taken  by  the  parameter 
monitoring  system  to  act  as  surrogate 
measurements  of  compliance  with  the 
applicable  emission  limitation  or 
standard. 

(2)  If  an  enhanced  monitoring 
protocol  includes  the  use  of  one  or  more 
demonstrated  compliance  parameter 
levels,  a  failure  to  achieve  such 
parameter  level  (or  any  one  such  level 
if  the  proposed  enhanced  monitoring 
protocol  involves  the  monitoring  of 
more  than  one  parameter)  shall 
constitute  a  deviation  from  the 
applicable  emission  limitation  or 
standard  being  monitored.  Nothing  in 
this  part  shall  require  that  a  ^lure  to 
achieve  a  demonstrated  compliance 
parameter  level  omstitutes  a  deviation 
of  a  requirement  of  this  part  in  addition 
to  a  deviation  from  the  applicaUe 
emission  limitation  or  standard. 

(d)  Fugitive  emissions  monitoring. 
Where  an  owner  or  operator  must 
conduct  enhanced  monitoring  of 
fugitive  emissions  of  a  regulated  air 
pollutant,  an  owner  or  operator  may  use 
a  single  enhanced  monitoring  protocol 
for  multiple  fugitive  emissions  points  at 
a  source.  Such  protocol  shall  provide 
assurance  that  representative  periods  of 
deviation  horn  an  applicable  emission 
limitation  or  standaitl  will  be  detected 
and  recorded  at  all  fugitive  emissions 
points  monitored  by  such  protocol. 

(e)  Selection  and  proposal 
requirements  for  proposed  enhanced 
monitoring  protocols — {,1}  Established 
monitoring^i)  Use  of  best  established 
monitoring.  The  owner  or  operator  may 
propose  to  use  the  best  established 
monitoring  for  the  particular  emissicms 
unit  for  purposes  of  an  enhanced 
monitoring  protocol  if  the  established 
mcmitoring  can  satisfy  the  requirements 
of  this  part 

(ii)  Determining  the  best  established 
monitoring.  In  determining  what  is  the 
best  established  monitoring  for  a 
particular  emissions  unit,  an  owner  or 
operator  may  take  into  account  any  of 
the  circumstances  at  the  particular 
emissions  unit  that  affect  the  ability  of 
the  proposed  enhanced  nxHiitoring 
protocol  to  determine  continuous  or 
intermittent  compliance,  including: 

(A)  The  terms  of  the  applicable 
emission  limitation  or  standard. 

(B)  Design  and  process  operating 
circumstances. 

(C)  The  demonstrated  margin  of 
compliance  at  the  emissions  unit  in 
conjunction  with  the  potential 


variability  of  emissions  from  the 
emissions  unit. 

(iii)  Modifications  to  Established 
Monitoring.  The  owner  or  operator  may 
consider  modifying  or  adding  to  the 
established  monitoring  in  or^r  to  meet 
the  retirements  of  this  part,  including: 

(A)  Performance  and  operating 
specifications  and  procedures  to  satisfy 
paragraph  of  this  section;  and 

(B)  R^uirements  for  denmnstrated 
compliance  parameter  levels  to  satisfy 
para^ph  (c)  of  this  section. 

(2)  Use  of  other  potential  protocols. 
Unless  the  owner  or  operator  proposes 
to  use  the  best  established  monitoring 
for  the  particular  emissions  unit 
pursuant  to  paragraph  (eKl)  of  this 
section,  the  owner  or  operator  shall 
identify  all  technologically  feasible 
monitoring  methodologies  for  a 
particular  emissions  unit  in  order  to 
select  as  a  proposed  enhanced 
monitoring  protocol  the  best  other 
monitoring  methodology  for  providing 
suHicieDtly  representative,  accurate, 
precise,  reliabte,  frequent  and  timely 
data  to  satisfy  the  requirements  of  this 
part  at  the  particular  emissions  uniL 
The  owner  or  operator  may  consider  the 
particular  circumstances  at  the 
emissions  unit,  as  provided  in 
paragraph  (eMlKii)  of  this  section,  in 
determining  what  is  the  best  other 
monitoring  methodology  for  the 
particular  emissions  unit. 

(3)  Permii  application  submittal 
requirements.  The  owner  or  operator 
shall  have  the  burden  of  proof  that  a 
proposed  enhanced  monitwing 
protocol,  if  approved,  will  satisfy  all  of 
the  requirements  of  this  part.  In 
accordance  with  §64.7,  the  owner  or 
operator  shall  sulnnit  as  part  of  a  permit 
applicatkm  all  of  the  descriptions, 
explanations,  jtistifications  and 
supporting  data  necessary  to  justify  that 
a  proposed  enhanced  monitoring 
protocol  can  satisfy  the  requirements  of 
this  part,  includii^  documentation  of  all 
monitoring  methods  and  procedures 
evaluated  pursuant  to  this  section. 

(f)  Performance  verification  test 
requirements — (1)  Test  plan 
requirements.  The  owner  or  operator 
shall  submit  a  test  plan  with  a  permit 
application  that  dmcribes  the 
procedures,  ref»ence  methods,  test 
preparations,  locations,  and  other 
pertinent  information  for  all 
performance  verification  tests  required 
pursuant  tc  appendix  C  of  this  part  For 
correlation  tests  involving  parameter 
monitoring,  the  owner  cb*  operator  also 
shall,  pursuant  to  section  7  of  appendix 
C  of  this  part  describe  any  significant 
parameters  dtet  are  not  included  in  the 
proposed  enhmiced  monitoring 
protocol,  demonstrate  that  the  tests 


being  conducted  will  account  for  the 
potential  effect  of  variations  in  such 
parameters,  and  demonstrate  that  the 
validity  of  the  correlation  will  iK)t  be 
affected  by  the  maximum  potential 
variations  in  sudi  parameters. 

(2)  Test  schedule.  The  owner  or 
operator  shall  propose  in  a  permit 
applicatkm  a  schedule  for  conducting 
the  performance  verification  tests 
required  in  appendix  C  of  this  part  The 
schedule  shall  provide  for  the 
commencem^  and  completion  of  such 
tests  and  the  submittal  of  all  test  results 
as  expeditiously  as  practicable  after 
issuance  of  a  permit  Approval  of  an 
enhanced  monitoring  protocol  in  a 
permit  shall  be  ccmditional  until  all 
performance  verification  tests  are 
completed  in  accordance  with  the 
schedule  and  the  results  of  such  tests 
demonstrate  that  the  enhanced 
monitoring  protocol  achieves  the 
performance  requirements  of  this  part. 
The  permitting  authority  may  approve 
the  enhanced  monitoring  proto^  on 
the  condition  that  the  owner  or  operator 
modifies  such  schedule  as  the 
permitting  authority  considers 
appropriate.  The  permitting  authcmty 
also  may  designate  the  form  for 
submittal  of  test  results. 

(3)  Completion  of  tests.  After  the  date 
on  which  perfomumce  verification  tests 
are  completed,  the  owner  or  operator 
shall  operate  the  enhanced  motoring 
protocol  in  accordance  with  the 
requirements  of  this  part  and  shall 
record  and  report  data  measured  and 
recwded  by  the  enhanced  monit(«ing 
protocol  in  accordance  with  §  64.5  ai^ 

§  64.6.  Unless  the  p«mitting  authority 
or  the  Administrator  determines  that  the 
test  results  demonstrate  that  the 
enhanced  monitoring  protocol  fails  to 
achieve  compliance  with  this  part,  all 
such  data  will  be  considmed  valid, 
quality-assured  data  retroactive  to  the 
completion  date  of  the  performance 
verificadon  tests. 

(4)  Failure  to  achieve  compliance. 
After  issuance  of  a  pmmit  specifying 
enhanced  monitoring  requirements 
pursuant  to  this  part,  the  owner  or 
operator  shall  be  considmed  to  have 
failed  to  achieve  compliance  with  this 
section  if  any  of  the  events  set  forth  in 
paragraph  (f)(4}  of  this  section  occur. 
The  events  de«ned  to  constitute  a 
violation  of  this  sectton  that  are  listed 
in  paragraph  tf)(4)  of  this  aectkm  shall 
be  supplemental  to.  and  not  be  a 
limitation  of,  any  other  events  that 
could  constitute  a  violatioB  of  this  part 
The  following  events  shall  constitute  a 
violation  of  this  section: 

(i)  The  owner  or  operator  fells  to 
submit  complete  test  results  as  required 
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in  this  section  in  accordance  with  the 
approved  schedule. 

(ii)  The  test  results  submitted  by  the 
owner  or  operator  demonstrate  that  the 
enhanced  monitoring  protocol  has  failed 
to  achieve  the  performance 
requirements  of  this  part. 

(iii)  Upon  information  available  to  the 
permitting  authority  or  the 
Administrator  after  approval  of  the  test 
results  submitted  by  the  owner  or 
operator,  the  permitting  authority  or  the 
Administrator  determines  that  the 
enhanced  monitoring  protocol  fails  to 
satisfy  the  requirements  of  this  part. 

(5)  Permit  reopenings,  (i)  In  the  event 
an  enhanced  monitoring  protocol  fails 
to  achieve  compliance  with  this  part  for 
any  of  the  reasons  provided  in 
paragraph  (f)(4)  of  this  section,  the 
Administrator  or  the  permitting 
authority  may  reopen  a  permit  for  cause 
pursuant  to  §  70.7(0(1  )(iv)  of  this 
chapter  to  assure  compliance  with  the 
requirements  of  this  part. 

(ii)  Reopening  of  a  permit  shall  be 
supplemental  to.  and  shall  not  be  a 
defense  to  any  alleged  violation  of,  the 
requirements  of  this  part. 

(g)  Monitor  failures.  (1)  If  the  normal 
operation  of  an  enhanced  monitoring 
protocol  is  interrupted  as  a  result  of  a 
monitor  failure,  and  such  interruption 
has  the  potential  to  continue  in  excess 
of  48  consecutive  hours,  the  owner  or 
operator  shall  report  such  failure  to  the 
permitting  authority  and  comply  with 
other  notification  requirements  as 
specified  in  §  64.S(e). 

(2)  In  the  event  that  an  enhanced 
monitoring  protocol  fails  to  perform  in 
accordance  with  this  section  because  of 
a  monitor  malfunction  that  results  firom 
a  sudden  and  unforeseeable  event 
beyond  the  control  of  the  owner  or 
operator,  such  event  shall  be  a  defense 
to  any  alleged  violation  of  this  part  with 
respect  to  an  applicable  data  availability 
requirement  pursuant  to  §  64.4(b)(4). 
This  defense  shall  not  apply  to  the 
extent  a  monitor  failure  is  caused  by 
improperly  designed  equipment,  lack  of 
preventive  maintenance,  careless  or 
improper  operation,  or  operator  error. 
The  owner  or  operator  shall  have  the 
burden  of  proof  in  demonstrating  that  a 
monitor  malfunction  was  sudden  and 
unforeseeable  through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

(i)  A  sudden  and  unforeseeable 
malfunction  occurred  and  that  the 
owner  or  operator  can  identify  the 
cause(s); 

(ii)  The  monitoring  systems  and 
procedures  had  been  properly  operated 
and  maintained  at  the  time  of  and  prior 
to  the  malfunction;  and 


(iii)  During  the  period  of  the  monitor 
malfunction,  the  owner  or  operator  took 
all  reasonable  steps  to  minimize  the 
period  of  inoperation  of  the  monitoring 
systems  and  procedures. 

(3)  In  the  written  two-week  notice  or 
corrective  action  plan  required  by 
§  64.5(e),  the  owner  or  operator  shall 
describe  any  monitor  malfunction 
subject  to  paragraph  (g)(2)  of  this  section 
and  demonstrate  to  the  permitting 
authority  that  such  monitor  malfunction 
was  sudden  and  unforeseeable.  Such 
demonstration  shall  include,  at  a 
minimum,  the  information  required  in 
paragraph  (g)(2)  of  this  section.  In  any 
enforcement  proceeding,  the  owner  or 
operator  seeking  to  establish  the 
occurrence  of  a  sudden  and 
unforeseeable  malfunction  has  the 
burden  of  proof. 

§64.5  Reporting  requirements. 

(a)  Compliance  certifications.  (1) 

Except  as  provided  in  paragraph  (a)(2) 
of  this  section,  for  each  applicable 
emission  limitation  or  standard  at  an 
emissions  unit  subject  to  the 
requirements  of  this  part,  a  responsible 
official  shall  use  the  data  collected  from 
the  enhanced  monitoring  protocol,  and 
any  other  data  collected  for  the  purpose 
of  determining  compliance  during  the 
period,  to  certify  compliance  in 
accordance  with  section  114(a)(3)  of  the 
Act  pursuant  to  part  70  of  this  chapter 
or  pursuant  to  any  Federal  permit 
program  promulgated  under  title  V  of 
the  Act. 

(2)  If  at  the  time  of  issuance  of  the 
permit  a  requirement  in  an  applicable 
implementation  plan  approved  or 
promulgated  by  ^e  Administrator 
pursuant  to  title  I  of  the  Act  specifies  an 
exclusive  means  of  determining 
compliance,  the  permitting  authority 
and  the  source  may  establish  that 
method  as  the  sole  basis  for  certifying 
compliance.  In  addition  to  specifying 
that  method  as  the  sole  basis  for 
certifying  compliance,  the  permit  may 
also  establish  that  a  compliance 
certification  will  be  based  upon  the 
enhanced  monitoring  data  upon 
revision  of  the  applicable  requirement 
to  allow  for  a  certification  of  compliance 
on  such  basis. 

(3)  If  under  paragraph  (a)(2)  of  this 
section  the  permitting  authority  and  the 
source  do  not  identify  the  enhanced 
monitoring  method  as  a  basis  for 
certifying  compliance  with  an 
applicable  emission  limitation  or 
standard,  the  permit  must  be  reopened 
pursuant  to  §  70,7(f)(l)(iv)  of  this 
chapter  upon  revision  of  the  applicable 
requirement  to  provide  that  the 
enhanced  monitoring  method  or  other 
additional  means  of  determining 


compliance  with  the  emission  limitation 
or  standard  must  be  used  for  purposes 
of  certifying  compliance. 

(b)  Enhanced  monitoring  reports.  On 
and  after  the  effective  date  of  this  part, 
the  responsible  official  of  a  source 
subject  to  this  part  shall  submit  to  the 
permitting  authority,  no  less  frequently 
than  quarterly,  an  enhanced  monitoring 
report  for  each  enhanced  monitoring 
protocol  required.  The  enhanced 
monitoring  report  shall  include  all  of 
the  following  information: 

(1)  The  company  name  and  mailing 
address,  the  facility  name  and  street 
location,  if  different,  and  the 
identification  code  for  the  facility 
assigned  by  the  Administrator. 

(2)  The  name,  daytime  telephone 
number  and  facsimile  number  (if 
available)  of  the  responsible  ofHcial 
submitting  the  report,  and  of  the  facility 
site  manager  or  contact,  if  different. 

(3)  The  emissions  unit(s)  (or  fugitive 
emissions  points)  and  regulated  air 
pollutant  for  which  information  is  being 
provided. 

(4)  Specific  identification  of  the 
applicable  regulation  and  permit 
condition,  and  the  emission  limitation 
or  standard  for  which  information  is 
being  provided. 

(5)  A  brief  identification  of  the 
enhanced  monitoring  protocol. 

(6)  The  calendar  period  covered  by 
the  report. 

(7)  The  number  of  hours  during  the 
reporting  period  that  the  emissions  unit 
operated. 

(8)  A  summary  of  the  number  and 
duration  of  deviations  during  the 
reporting  period.  classiHed  by  reason, 
including  known  causes  for  which  a 
federally-approved  or  promulgated 
exemption  from  an  emission  limitation 
or  standard  may  apply. 

(9)  Identification  of  the  data 
availability  achieved  during  the 
reporting  period,  including  a  summary 
of  the  niunber  and  total  duration  of 
incidents  that  the  enhanced  monitoring 
protocol  failed  to  operate  in  accordance 
with  the  design  of  ^e  protocol  or 
produced  data  that  did  not  meet 
minimum  data  accuracy  and  precision 
reouirements,  classified  by  reason. 

(10)  Identification  of  the  compliance 
status  6s  of  the  last  day  of  the  reporting 
period  and  whether  compliance  was 
continuous  or  intermittent  during  the 
reporting  period. 

(11)  If,  pursuant  to  paragraph  (b)(8)  of 
this  section,  the  owner  or  operator 
identifies  any  deviation  as  resulting 
fix)m  a  known  cause  for  which  no 
federally-approved  or  promulgated 
exemption  ^m  an  emission  limitation 
or  standard  applies,  the  enhanced 
monitoring  report  shall  also  include  a 
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copy  of  the  records  required  to  be 
maintained  pursuant  to  §  64.6(a)(3)  (i) 
and  (v)  that  pertain  to  the  i>eriods 
during  which  such  deviation  occurred. 

(12)  If  the  total  duration  of  deviations 
for  the  reporting  period  exceeds  a 
percentage  of  the  total  enhanced 
monitoring  time  for  the  reporting  period 
established  by  the  permitting  authority 
(not  to  exceed  five  percent),  the 
enhanced  monitoring  report  shall  also 
include  a  copy  of  the  records  required 
to  be  maintained  pursuant  to  §64 .6(a)(3) 

(i)  and  (v)  that  pertain  to  the  periods 
during  which  a  deviation  occurred. 

(13)  If  the  total  data  availability  for  an 
enhanced  monitoring  protocol  during 
the  reporting  period  is  less  than  a 
percentage  of  the  total  source  operating 
time  for  the  reporting  period  establish^ 
by  the  permitting  authority  (not  less 
than  the  data  availability  requirement 
for  the  enhanced  monitoring  protocol 
established  pursuant  to  §  64.8(a)(2)),  the 
enhanced  monitoring  report  shall  also 
include  a  copy  of  the  records  required 
to  be  maintained  pursuant  to  §  64.6(a)(3) 
(iii)  and  (iv). 

(14)  The  enhanced  monitoring  report 
shall  summarize  the  results  of  any  other 
required  activity  during  the  reporting 
period  (other  than  any  required  quality 
assurance  activity)  which  was  required 
to  attain  or  demonstrate  compliance 
with  an  applicable  emission  limitation 
or  standard,  or  with  an  enhanced 
monitoring  protocol  requirement. 

(c)  Signature  requirement  Each 
enhanced  monitoring  report  submitted 
pursuant  to  this  part  shall  be  signed  by 
a  responsible  official.  The  responsible 
official  shall  certify,  by  his  or  her 
signature,  the  following  statement:  *T 
certify  under  penalty  oil  law  that  I  have 
personally  examined,  and  am  familiar 
with,  the  statements  and  information 
submitted  in  this  document  and  all  its 
attachments.  Based  on  my  inquiry  of 
those  individuals  with  primary 
responsibility  for  obtaining  the 
information,  I  certify  that  the  statements 
and  information  are  to  the  best  of  my 
knowledge  and  belief  true,  accurate  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
statements  and  information  or  omitting 
required  statements  and  information, 
including  the  possibility  of  fine  or 
imprisonment.” 

(d)  Due  date.  Each  enhanced 
monitoring  report  shall  be  postmarked 
no  later  than  ffiirty  days  following  the 
last  day  of  the  reporting  period. 

(e)  Monitor  failure  notification  and 
corrective  action  plan  requirements — (1) 
InitiaJ  Notice.  In  the  event  a  monitor 
failure  occurs  pursuant  to  §  64.4(g),  the 
owner  or  operator  shall  notify  the 
permitting  authority  in  accordance  with 


any  applicable  notification  requirements 
established  by  the  permitting  authority 
or  if  no  such  requirements  exist  then 
within  twenty-four  hours  of  such 
failure. 

(2)  Certification  of  failure  correction. 
Except  as  provided  in  paragraph  (e)(3) 
of  this  section,  within  two  weeks  of  a 
failure  subject  to  §  64.4(g)  the  owner  or 
operator  shall  submit  to  the  permitting 
authority  a  statement  certifying  that  the 
monitor  failure  has  been  corrected  and 
the  enhanced  monitoring  protocol  has 
resumed  operation  and  production  of 
quality-assured  data. 

(3)  Corrective  action  plan.  In  the  event 
that  a  failure  subject  to  §  64.4(g)  cannot 
feasibly  be  repaired  within  the  two 
week  period  required  for  the 
certification  statement  in  paragraph 
(e)(2)  of  this  section,  the  owner  or 
operator  shall  submit  in  place  of  such 
statement  a  proposed  corrective  action 
plan  that  includes  all  of  the  following 
elements: 

(i)  A  schedule  with  appropriate 
milestones  to  perform  one  of  the 
following  activities  as  expeditiously  as 
practicable  but  within  a  period  not  to 
exceed  six  months  from  the  date  of  the 
failure: 

(A)  Correction  of  the  failure;  or 

(B)  Development,  installation  (if 
necessary),  testing,  maintenance  and 
operation  of  a  new  enhanced  monitoring 
protocol. 

(ii)  Collection  and  reporting  of  data 
from  other  monitoring  systems  or 
procedures  to  detect  deviations  with 
sufficient  representativeness,  accuracy, 
precision,  reliability,  frequency  and 
timeliness  to  determine  whether 
compliance  is  continuous  or 
intermittent  with  applicable  emission 
limitations  or  standards  during  the 
period  that  quality-assured  data  from 
the  enhanced  monitoring  protocol  are 
not  available.  During  this  interim 
period,  the  permitting  authority  may 
accept  data  from  monitoring  systems  or 
procedures  that  do  not  satisfy  all  of  the 
enhanced  monitoring  protocol 
performance  and  operating 
requirements  of  §  64.4(b). 

(4)  The  owner  or  operator  shall 
comply  with  the  proposed  corrective 
action  plan  until  such  plan  is  denied, 
modified  or  approved  by  the  permitting 
authority.  If  the  plan  is  approved  or 
modified  by  the  permitting  authority, 
the  owner  or  operator  shall  comply  with 
such  approved  or  modified  plan.  If  the 
plan  is  denied  by  the  permitting 
authority,  notwithstanding  any  other 
provisions  of  this  part,  operation  of  an 
emissions  imit  without  the  use  of  an 
approved  enhanced  monitoring  protocol 
shall  be  a  violation  of  this  part  until 


such  time  as  a  corrective  action  plan  is 
approved  by  the  permitting  authority. 

(5)  Sudden  and  unforeseeable  monitor 
maljfunction  information.  The 
description  of  any  sudden  and 
unforeseeable  monitor  malfunction 
required  pursuant  to  §  64.4(g)(3)  shall 
accompany  either  the  certification 
statement  or  proposed  corrective  action 
plan  required  pursuant  to  paragraph 
(e)(2)  or  (e)(3)  of  this  section. 

(6)  Nonwaiver  of  remedies.  Except  for 
a  sudden  and  unforeseeable  monitor 
malfunction  as  set  forth  in  §  64.4  (g)(2) 
and  (g)(3),  compliance  with  the 
requirements  of  this  paragraph  (e)  shall 
be  supplemental  to,  and  ^all  not  be  a 
defense  to  any  alleged  violation  of,  the 
other  requirements  of  this  part. 

(f)  Confidentiality  requirements.  The 
provisions  of  section  114(c)  of  the  Act 
shall  apply  to  the  protection  from  public 
disclosure  of  information  (other  than 
emission  data)  submitted  pursuant  to 
this  section. 

$64.6  Recordkeeping  requirements. 

(a)  General  requirements.  On  and  after 
the  effective  date  of  this  part,  the  owner 
or  operator  of  a  source  subject  to  this 
part  shall  maintain  records  of  all 
monitoring  data  and  supporting 
information  for  a  minimum  of  five  years 
firom  the  date  of  any  monitoring  sample, 
measurement,  testing,  certification, 
report  or  other  activity  required  under 
this  part.  These  records  shall  include: 

(1)  All  dociunentation  relating  to  the 
design,  installation  and  testing  of  all 
elements  of  the  enhanced  monitoring 
protocol  and  all  required  corrective 
action  or  compliance  plan  activities. 

(2)  All  maintenance  logs,  calibration 
checks,  and  other  requii^  quality 
assurance  activities,  tmd  all  records  of 
corrective  and  preventive  action. 

(3)  All  dociunentation  supporting  the 
enhanced  monitoring  report  requir^ 
under  §  64.5  and  those  elements  of  a 
compliance  certification  submitted 
pursuant  to  part  70  of  this  chapter  (or 
pursuant  to  any  Federal  permit  program 
promulgated  under  title  V  of  the  Act) 
that  are  based  upon  data  firom  an 
enhanced  monitoring  protocol, 
including  documentation  of  all  of  the 
following: 

(i)  Ea(^  period  that  the  enhanced 
monitoring  protocol  identified 
deviations  fiom  the  applicable  emission 
limitations  or  standards,  including: 

(A)  The  date  and  time  that  each 
peric^  of  deviation  began  and  ended; 

(B)  The  magnitude  of  each  deviation 
(or  of  each  failure  to  achieve  a 
demonstrated  compliance  parameter 
level,  where  applicable); 

(C)  The  reason  for  each  deviation;  ana 
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(D)  A  description  of  the  corrective 
action  taken  few  each  deviation, 
including  action  taken  to  minimize  each 
deviation  and  action  taken  to  prevent 
recurrence. 

(ii)  The  date  and  time  of  the  beginning 
and  ending  of  each  period  that  the 
emissions  unit  was  net  in  opwation. 

(iii)  Eadi  period  that  any  element  of 
the  enhanced  nmnitoring  protocol  was 
not  operating  in  accordance  with  its 
design  while  the  emissions  unit  was  in 
operation,  and  each  period  that  the 
enhanced  monitoring  protocol  was  in 
operation  but  producing  unacceptable 
data  (as  determined  by  applicable 
quality  assurance  procedures 
established  pursuant  to  appendix  D  of 
this  part),  including; 

(A)  The  date  and  time  that  each 
period  began  and  ended: 

(B)  An  indication  for  each  period  of 
whether  the  monitoring  protocol  was 
not  in  operation  or  was  producing 
unaocnitable  data: 

(C)  Tne  reason  for  inoperation  or 
unacceptable  data:  and 

'  (D)  A  description  of  the  corrective 
action  that  was  taken  for  each  incident, 
including  action  taken  to  prevent  a 
recurrence. 

(iv)  All  calibrations  and  other  quality 
assurance  activities  performed  on  any 
element  of  the  enhanced  monitoring 
protocoL 

(v)  All  calculation  factors  and 
equations. 

(vi)  All  measurements  and 
calculations. 

(vii)  All  other  data  collected  or 
recorded  as  part  of  the  enhanced 
monitorinfi  protocc^. 

(b)  Avau^lity.  The  owner  or 
operator  of  a  source  sub)ect  to  this  part 
shall  maintain  the  records  required  by 
this  section  at  the  source,  or  at  such 
other  site  approved  by  the  permitting 
authority,  in  a  manner  so  that  they  may 
be  inspected  by  the  permitting  authority 
or  the  Administrator,  and  so  that  they 
may  be  submitted  expeditiously  to  the 
permitting  authority  or  the 
Administrator,  if  so  requested  or 
required. 

§  64.7  PtfhnH  application  requirements. 

(a)  General  requirements.  On  and  after 
the  elective  date  of  this  part,  each 
application  for  a  permit  shall  include  a 
proposed  enhanc^  monitoring  protocol 
that  can  meet  the  requirements  of  this 
part  for  every  applicable  emission 
limitation  or  standard  at  each  emissions 
unit  subject  to  the  requirements  of  this 
part. 

(b)  Content.  The  application  shall 
contain  all  of  the  information, 
descriptions,  explanations, 
justifications,  and  supporting 


documentation  required  by  any 
provision  of  this  part,  including  the 
following: 

(1)  A  description  of  all  elements, 
components  and  procedures  of  the 
enhanced  monitoring  protocol, 
including  all  propose  performance 
specifications,  equipment,  installation 
and  calibration  gas  specifications,  data 
reduction  and  calculation  procedures, 
quality  assurance  procedures,  and  data 
availability  requirements. 

(2)  A  description  of  the  physical  and 
operational  characteristics  of  the 
emissions  unit  that  may  affect  the 
performance  of  the  enhanced 
monitoring  protocol. 

(3)  A  justification  for  all  proposed 
performance  specifications,  equipment, 
installation  and  calibration  gas 
specifications,  quality  assurance 
procedures,  and  data  availability 
requirements  to  the  extent  necessary 
under  the  requirements  of  this  part. 

(4)  A  list  of  all  technologically 
feasible  monitoring  methodologies 
identified  pursuant  to  §64.4(eH2). 

(5)  Documentation  of  monitoring 
methodologies  evaluated  for  use  as  an 
enhanced  monitoring  protocol. 

(6)  An  explanation  of  how  the 
proposed  enhanced  monitoring  protocol 
best  provides  for  the  particular 
emissions  unit  sufficiently 
representative,  accurate,  precise, 
reliable,  fiequent  and  timely  data  to 
determine  whether  a  deviation  occurs  in 
order  to  determine  whether  compliance 
is  continuous  or  intermittent. 

(7)  A  test  plan  and  schedule  for 
conducting  performance  verification 
tests  required  pursuant  to  appendix  C  of 
this  part  that  contain  the  elements 
described  in  §  64.4(f). 

(8)  Such  other  supporting  information 
as  may  be  necessary  to  justify  that  the 
proposed  enhanced  monitoring  protocol 
can  satisfy  the  requirements  of  this  part. 

(c)  Permit  renewal  applications.  Prior 
to  submitting  an  application  for  renewal 
of  a  permit,  an  owner  or  operator  shall 
identify  technologically  feasible 
monitoring  methodologies  that  have 
become  available  since  approval  of  the 
current  enhanced  monitoring  protocol 
used  by  the  owner  or  operator.  The 
application  shall  include  a  list  of  all 
such  potential  protocols,  and.  if 
appropriate,  a  revised  or  new  proposed 
enhanced  monitoring  protocol. 

(d)  Additional  requirements.  Nothing 
in  this  section  shall  excuse  the  owner  or 
operator  of  a  source  from  complying 
with  any  other  permit  application 
requirement  established  by  Federal 
regulation  or  by  a  permitting  authority 
under  a  federally-approved  permit 
program. 


§  64.8  Permit  requirements. 

(a)  Permit  conditions.  On  and  after  the 
effective  date  of  this  part,  each  permit 
shall  include,  as  applicable,  enforceable 
conditions  that  shall  require  the  owner 
or  operator  to  comply  with  all  of  the 
requirements  of  this  part  by  the  date  of 
permit  issuance,  or,  as  applicable,  the 
scheduled  date  for  completion  of 
performance  verification  tests  and 
submittal  of  test  results,  including; 

(1)  Implementation  of  an  enhanced 
monitoring  protocol  that  satisfies  the 
requirements  of  this  part  for 
determining  the  compliance  status  of 
each  emissions  unit  subject  to  this  part. 

(2)  Performance  and  operating 
requirements  applicable  to  an  enhanced 
monitoring  protocol,  including  a 
minimum  data  availability  requirement 
that  reflects  the  requirements  of 

§  64.4(b)(4). 

(3)  Certification  of  compliance  for 
each  emissions  unit  and  each  applicable 
emission  limitation  or  standard  as 
required  in  §  64.5(a).  using  data 
collected  from  the  enhanced  monitoring 
protocol  required  in  §  64.4,  except  as 
otherwise  provided  in  §  64.5(a). 

(4)  If  applicable  pursuant  to  §  64.5(a), 
a  condition  specifying  that  the 
enhanced  monitoring  data  will  be  used 
to  certify  compliance  upon  revision  of 
an  applicable  requirement  that  specifies 
a  method  different  from  the  enhanced 


monitoring  protocol  as  the  sole  means  of 
determining  compliance. 

(5)  Submission  of  enhanced 


monitoring  reports  required  pursuant  to 
§  64.5  and  maintenance  of  records 


reouired  pursuant  to  §  64.6. 

(6)  An  enforceable  condition  requiring 
an  owner  or  operator  to  comply  with  a 
test  schedule  in  accordance  with 


§  64.4(f)  for  conducting  performance 
verification  tests  and  submitting  the  test 
results. 


(7)  Where  necessary  pursuant  to 
§  64.4(c)  for  enhanced  monitoring 
protocols  that  involve  parameter 
monitoring,  a  permit  condition 
specifying  the  use  of  demonstrated 
compliance  parameter  levels  as  a 
surrogate  measurement  of  compliance 
with  an  applicable  emission  limitation 
or  standaM  upon  the  establishment  and 
verification  of  such  parameter  levels 
pursuant  to  the  test  procedures  in 
section  7  of  appendix  C  of  this  part. 

(b)  Permit  reopenings.  If,  at  the  time 
of  issuance  of  a  permit,  an  applicable 
requirement  specifies  as  an  exclusive 
means  of  determining  compliance  a 
method  other  than  the  approved 
enhanced  monitoring  protocol,  and  a 
permit  does  not  include  a  condition 
pursuant  to  paragraph  (a)(4)  of  this 
section  that  provides  for  certifying 
compliance  based  upon  the  enhanced 
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monitoring  data  upon  revision  of  the 
applicable  requirement,  then  a  permit 
issued  pursuant  to  part  70  of  this 
chapter  must  be  reopened  under 
§  70.7(f){l)(iv)  of  this  chapter  upon 
revision  of  the  applicable  requirement 
to  provide  for  the  additional  means  of 
determining  compliance. 

§  64.9  Prohibitions. 

(1)  Failure  to  comply  with  any 
requirement  of  this  part  shall  be  a 
violation  of  this  part  and  the  Act  for 
each  day  that  a  violation  occurs  or 
continues. 

Appendix  A  to  Part  64 — General 
Performance  Specifications  for 
Enhanced  Monitoring  Protocols 

1.  Introduction 

This  appendix  provides  direction  on  the 
basic  performance  speciBcation  requirements 
of  an  enhanced  monitoring  protocol  (EMP). 
An  EMP  may  include,  provided  that  the 
criteria  in  §64.4  are  satisfied: 

(a)  Continuous  emission  monitoring 
systems  (CEMS’s)  or  continuous  opacity 
monitoring  systems  (COMS's); 

(b)  Continuous  process  or  control  device 
parameter  monitoring  systems  or  procedures; 

(c)  Emission  calculations  based  on 
accepted  engineering  estimation  techniques; 

(d)  Maintenance  and  analysis  of  records  of 
fuel  or  raw  materials  usage; 

(e)  Periodic  verification  of  emissions, 
process  parameters  or  control  device 
parameters  using  in  situ  or  portable 
measurement  devices; 

(f)  Recording  results  of  a  program  to 
conduct  speciBc  operation  and  maintenance 
procedures,  leak  detection,  fugitive  dust 
control,  or  other  work  practices; 

(g)  Other  forms  of  monitoring  emissions, 
process  parameters  or  control  device 
parameters  such  as  continuous  emission  rate 
monitoring  systems  (CERMS’s);  and 

(h)  Any  combination  of  the  above. 

1.1  An  EMP  proposed  in  an  operating 
permit  application  by  an  owner  or  operator 
of  an  affected  emission  unit  must  be 
accompanied  by  proposed  performance 
specifications  (PS's)  which  define  the  criteria 
for  an  acceptable  EMP  and  shall  consist  of 
the  following,  as  applicable: 

(a)  Measurement  frequency; 

(b)  Relative  accuracy  (RA); 

(c)  Calibration  eptir  (^); 

(d)  Instrument  span  (range); 

(e)  Response  time; 

(f)  Parametric  relationship  limits;  and 

(g)  Measurement  technique  procedures. 

In  accordance  with  §64.4,  the  ability  of  the 
EMP  to  achieve  the  performance 
specifications  will  be  verified  in  accordance 
with  the  procedures  in  appendix  C  of  this 
part  after  issuance  of  a  permit. 

1.2  This  appendix  also  provides  specific 
Performance  Specifications  (PS  101  and  102) 
for  volatile  organic  compound  monitoring 
systems  being  proposed  for  an  EMP.  These 
specifrcations  are  included  because  appendix 
A  is  anticipated  to  be  a  repository  of  specific 
performance  specifrcations  as  those 


specifications  are  developed  in  the  event  that 
particular  monitoring  systems  are  used  to 
satisfy  part  64.  However,  the  presence  of 
these  performance  specifications  are  not 
intended  to  require  that  such  monitoring 
systems  be  used  for  enhanced  monitoring  or 
intended  to  prohibit  the  use  of  monitoring 
systems  for  which  no  specific  performance 
specifications  are  provided. 

1.3  Owners  or  operators  proposing  an 
EMP  which  includes  recordkeeping,  or 
qualifying  under  §  64.4(d)  for  monitoring 
multiple  fugitive  emission  points,  must 
address  the  following  aspects  of  performance 
specifications: 

(a)  Measurement  frequency; 

(b)  Calibration  error; 

(c)  Response  time;  and 

(d)  Measurement  technique  procedures. 

1.4  Unless  otherwise  specified  in  this 
part,  owners  or  operators  proposing  an  EMP 
which  includes  a  parameter  monitoring 
system,  CEMS,  COMS  or  CERMS  must 
address  the  following  aspects  of  performance 
specifications: 

(a)  Measurement  frequency; 

(b)  Relative  accuracy  (RA); 

(c)  Calibration  error  (CE); 

(d)  Instrument  span  (range); 

(e)  Response  time;  and 

(f)  Parametric  relationship  limits  for  a 
parameter  monitoring  system. 

In  addition  to  the  general  requirements 
contained  in  this  appendix  A,  the  following 
monitoring  systems  shall  use  the  following 
referenced  specifications: 

1.4.1  CEMS’s  and  COMS's.  All  CEMS’s 
and  COMS’s  that  are  included  as  part  of  an 
enhanced  monitoring  protocol  shall  follow 
the  corresponding  performance  specifications 
provided  in  appendix  B  of  part  60  of  this 
chapter.  Unless  a  CEMS  or  COMS  is  subject 
to  part  60  pursuant  to  a  Federal  regulation 
(other  than  this  part  or  part  51  of  this 
chapter),  where  reference  is  made  to  the 
"Administrator”  in  appendix  B  of  part  60, 
the  term  “permitting  authority”  should  be 
inserted  for  the  purpose  of  this  appendix; 
and  where  the  term  "Reference  Method”  is 
used  in  appendix  B  of  part  60,  a  permitting 
authority  may  allow  the  use  of  either  the 
reference  method  approved  by  the  permitting 
authority  or  the  federally-approved  reference 
method  included  in  part  60  of  this  chapter. 
The  owner  or  operator  also  can  elect  to 
follow  the  specifrcations  provided  in 
appendix  A  of  part  75  of  this  chapter  for  a 
gas  CEMS,  with  the  same  modifications  in 
terms  as  provided  in  the  previous  sentence. 

In  addition,  all  such  systems  shall: 

1.4. 1.1  Conduct  zero  and  span  check 
procedures  as  provided  in  §  60.13(d)  of  this 
chapter, 

1.4.1. 2  Satisfy  the  fi*equency  of 
measurement  requirements  contained  in 
§  60.13(e)  of  this  chapter;  and 

1.4. 1.3  Reduce  data  and  calculate 
averages  in  accordance  with  procedures  in 
§  60.13(h)  of  this  chapter. 

1.4.2  VOC monitoring  systems.  All 
continuous  monitoring  systems  designed  to 
measure  VOC  that  are  included  as  part  of  an 
enhanced  monitoring  protocol  shall  meet 
Performance  Specifrcations  101  or  102,  as 
applicable,  included  in  this  appendix  A. 

1.4.3  CERMS’s.  All  continuous  emission 
rate  monitoring  systems  shall  meet  the 


performance  specifications  in  appendix  B  of 
part  60  of  this  chapter.  The  owner  or  operator 
also  can  elect  to  follow  the  specifications 
provided  in  appendix  A  of  part  75  of  this 
chapter  for  a  CERMS.  Modifications  to  the 
terms  “Administrator”  and  “Reference 
Method”  in  the  referenced  appendices  shall 
be  made  as  specified  in  section  1.4.1  of  this 
appendix  A. 

2.  Measurement  Frequency 

2.1  Definition  of  “continuous."  Although 
the  term  “continuous”  means  “at  all  times,” 
the  Agency  has  determined  that  less  frequent 
measurements  can  be  used  to  determine 
continuous  compliance.  The  potential 
variability  of  the  emissions  or  parameters 
about  a  mean  value  is  a  primary  factor  in 
establishing  frequency  of  measurements, 
especially  when  considered  in  conjunction 
with  the  demonstrated  margin  of  compliance 
under  normal  operating  conditions  at  a 
source.  If  the  potential  variability  is  high 
relative  to  the  margin  of  compliance, 
measurements  must  be  done  more  frequently 
than  if  the  potential  variability  is  low.  For 
example,  40  CFR  60.13(e)(2)  requires 
measurements  once  every  15  minutes  for  gas 
CEMS’s.  In  subpart  Db  of  40  CFR  part  60, 
distillate  fuel  sulfur  analysis  conducted  by 
the  vendor  according  to  American  Society  for 
Testing  and  Materials  procedures  can  be 
submitted  on  an  as-received  basis. 
Measurements,  however,  must  be  performed 
frequently  enough  to  allow  the  owner  or 
operator  to  certify  whether  the  owner  or 
operator  achieved  compliance  with  an 
applicable  emission  limitation  or  standard  on 
a  continuous  or  intermittent  basis,  consistent 
with  the  averaging  time  period  of  the 
permitted  emission  limitation  or  standard. 

2.2  Objective.  In  addition  to  the  potential 
variability  of  the  emissions  or  parameters,  the 
specification  for  measurement  frequency 
must  consider  the  averaging  time  of  the 
emission  limit  and  must  show  the  method  for 
calculating  the  average.  Some  examples  are: 
average  four  15-minule  measurements  to 
obtain  a  1-hour  average,  average  three  1-hour 
averages  to  obtain  a  3-hour  average,  average 
thirty-six  10-second  readings  to  obtain  a  6 
minute  average,  and  average  the  results  of 
fifteen  days  of  24-hour  samples  for  a  rolling 
daily  average  emission  Hmitation. 

2.3  Specification.  The  owner  or  operator 
shall  specify  in  the  permit  application  a 
proposed  fr^uency  of  measurements  for  the 
elements  of  an  EMP  and  for  calculating 
averages  of  data  points  that  are 
commensurate  with  the  averaging  time  of  the 
emission  limit.  Measurement  frequency  must 
be  sufficient  such  that  the  enhanced 
monitoring  protocol  will  provide  data  for 
each  averaging  period  during  operation  of  an 
emissions  unit,  except  as  follows: 

2.3.1  QA  activities.  The  requirements  for 
measurements  within  each  averaging  period 
shall  not  apply  if  measurements  are  not 
obtainable  because  of  periods  of  allowable 
monitor  downtime  to  perform  quality 
assurance  and  routine  maintenance  as 
provided  in  §  64.4(b). 

2.3.2  Potential  emissions  variability.  The 
permitting  authority  inay  approve  less 
frequent  measurements  than  would 
otherwise  be  required  pursuant  to  this 
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section  2.3  where  the  owner  or  operator 
demonstrates  that  the  potential  variability  of 
emissions,  when  considering  the  maigin  of 
compliance  demonstrated  for  the  emissions 
unit,  is  sufficiently  low  so  that  a 
determination  of  continuous  or  intermittent 
compliance  does  not  require  data  to  be 
collected  within  each  averting  period  of  an 
emission  limitation  or  standard  during 
operation  of  an  emissions  unit.  In  such 


circumstances,  measurement  frequency  shall, 
at  a  minimum,  be  established  at  a  level  that 
can  reliably  determine  if  compliance  is 
achieved  on  a  continuous  basis. 

3.  Relative  Accuracy 

3.1  Definition.  The  RA  test  (see  appendix 
C  of  this  part)  evaluates  the  EMP  accuracy  by 
correlating  data  from  the  EMP  with  that  of  a 
specified  reference  emission  testing  method 


(RM)  over  a  series  of  measurements  under 
actual  source  conditions.  Relative  accuracy  is 
“the  absolute  mean  difference  between  the 
EMP  output  values  and  the  RM  output  values 
plus  a  2.5  percent  error  confidence 
coefficient  divided  by  the  mean  of  the  RM 
values  expressed  as  a  percentage.”  The  RA 
test  consists  of  a  series  of  at  least  nine 
comparison  measurements.  In  mathematical 
terms: 


I  Mean  Diffefence|  Confidence  Coefficient  ^ 

Reference  Method  Average 


In  cases  where  a  source's  measured  emission 
levels  are  less  than  50  percent  of  the 
permitted  emission  standard,  the  emission 
standard  value  may  be  substituted  into  the 
equation  in  place  of  the  RM  average  to  allow 
EMP  acceptance  flexibility  in  the  lower 
measurement  range. 

3.1.1  Requirements  for  relative  accuracy 
do  not  apply  to  a  COMS  (unless  the  owner 
or  operator  proposes  to  use  the  COMS  as  a 
parameter  methodology  to  predict  particulate 
emissions),  to  a  parameter  monitoring  system 
that  is  used  to  determine  compliance  with  an 
emission  limitation  or  standard  expressed  in 
terms  of  the  monitored  parameter,  or  to  a 
parameter  monitoring  system  that  involves 
establishing  a  demonstrated  compliance 
parameter  level  pursuant  to  Section  7  of 
appendix  C  of  this  part. 

3.2  Specification.  The  owner  or  operator 
shall  specify  in  the  permit  application  a 
proposed  RA  specification  in  terms  of  a  range 
of  measurement  or  the  permitted  emission 
limitations  or  standards.  The  RA  must  be  at 
least  as  stringent  as  the  RA  required  for  a 
CEMS  pursuant  to  appendix  B  of  part  60  of 
this  chapter.  The  RA  must  be  determined  as 
part  of  tiie  validation  demonstration  of 
appendix  C  by  the  owner  or  operator  prior  to 
approval  of  the  EMP. 

4.  Calibration  Error 

4.1  Definition.  The  calibration  error  (CE) 
test  demonstrates  the  stability  of  the  EMP 
measurements  or  calibration  over  time  and 
documents  the  calibration  (or  measurement 
ability)  of  the  EMP  equipment  over  the  entire 
emission  or  parameter  measurement  range. 
Calibration  error  is  the  difference  in  the 
average  of  a  certain  number  of  reported 
responses  from  an  established  reference 
value  (e.g..  known  concentration  of  the 
cylinder  gas,  value  of  a  parameter,  or 
concurrent  emission  measurements)  after  a 
stated  period  of  operation  during  which  no 
unschooled  maintenance,  repair,  or 
adjustment  to  the  monitoring  protoo^  takes 
place.  No  one  response  shall  exceed  ±5 
percent  of  the  reference  value. 

4.2  Specification.  To  assure  accuracy  over 
the  measurement  range,  the  owner  or 
operator  of  an  affected  emissions  unit  shall 
specify  in  the  permit  application  a  proposed 
level  of  CE  and  procedures  for  periOic  (e.g., 
daily)  CE  checks  at  low  and  hi^ 
measurement  levels.  Initial  and  periodic  (see 
appendices  C  and  D  of  this  part)  checks  shall 
also  be  specifred  in  the  permit  application 
and  include  CE  checks  at  low,  mid,  and  high 
measurement  levels. 


4.3  The  demonstration  of  the  CE  levels  of 
the  EMP  shall  be  conducted  immediately 
prior  to  or  after  any  RA  demonstration. 

5.  Measurement  Span 

5.1  Definition.  Measurement  span  is  the 
anticipated  range  of  emissions  or  parameters 
that  must  be  measured  to  determine  the 
compliance  status  of  the  affected  emissions 
unit  with  the  applicable  emission  limitations 
or  standards. 

5.2  Specification.  The  owner  or  operator 
should  consider  the  measurement  span  in  the 
existing  regulation  and  shall  specify  in  the 
permit  application  a  proposed  EMP  span 
which  meets  any  existing  measurement  span 
requirement  or  the  anticipated  range  of 
emissions  or  parameter  that  must 
measured.  There  are  two  types  of  span 
specifications: 

5.2.1  Spans  that  include  all  potential 
concentrations.  This  type  of  specification 
may  require  multiple  range  pollutant  or  flow 
analyzers  and  parameter  instrumentation  in 
the  EMP  to  meet  the  required  accuracy.  The 
frequency  of  measurements  also  may  be 
affected. 

5.2.2  Spans  that  include  a  limited  range 
of  emission  concentrations  or  correlated 
parameter  ranges.  This  type  of  specification 
sets  an  upper  limit  that  normally  includes 
the  permitted  levels  plus  a  range  or  value 
beyond  the  permitted  emission  standard  or 
parameter  limitation  (e.g.,  1.25  times  the 
parameter  or  emission  limitation). 

6.  Response  time 

6.1  Definition.  Response  time  is  the  time 
interval  between  the  start  of  a  step  change  in 
the  system  input  (e.g.,  change  of  calibration 
gas  or  change  in  source  concentration)  and 
the  time  when  the  data  acquisition  and 
handling  system  (DAHS)  displays  95  percent 
of  the  final  value.  A  response  time  also  may 
be  the  time  interval  between  the  initial 
accumulation  of  information  to  assess  the 
affected  emissions  unit’s  compliance  status 
and  tile  availability  of  the  information  for 
emission  level  status  review  (e.g..  a  daily 
VCXI  emission  limit  based  on  the  evaluation 
of  three  coating  analyses  and  daily  coating 
use  records).  Response  times  are  most 
important  when  time-sharing  of  EMPs  among 
two  OT  more  measurement  locations  occurs, 
or  when  the  r^ulations  require  the  EMP  to 
measure  short  duration  permit  limitation 
exceedances,  e.g.,  concentration  spikes. 

6.2  Specification.  The  owner  or  operator 
shall  specify  in  a  permit  application  a 


proposed  response  time  for  the  EMP  which 
will  include:  upscale  and  downscale 
response  times  for  all  instrumental 
components  of  the  EMP  and  a  combined 
response  time  for  the  system  output.  A 
demonstration  of  the  associated  response 
time(s)  shall  be  performed  under  normal 
operation,  including  all  EMP  components  to 
be  u.sed  in  obtaining  and  recording 
measurements,  and,  if  applicable,  during 
time  sharing  operations.  Since  response  time 
is  inherently  rapid  with  some  insfriiments, 
the  permitting  authority  may  waive  the 
individual  component  specification.  The 
combined  EMP  response  time  shall  be 
commensurate  with  the  measurement 
frequency  requirements.  Where  an  EMP 
includes  recc^keeping  procedures  to  assess 
compliance,  the  response  time  specification 
shall  reflect  the  time  interval  appropriate  for 
analyzing  such  records  and  providing  an 
output  that  relates  to  the  compliance  status 
of  the  monitored  emissions  unit. 

7.  Parametric  Relationship 

7.1  Definition.  The  parametric 
relationship  for  a  parameter  monitoring 
system  is  the  correlation  between  the 
monitored  parameters  and  the  affected 
emissions  units'  permitted  emission 
limitations  or  standards  (other  than  emission 
limitations  or  standards  that  are  already 
expressed  in  terms  of  the  monitored 
parameters,  e.g.,.use  of  a  fuel  sampling  and 
analysis  protocol  to  monitor  compliance  with 
a  sulfur  in  fuel  standard).  The  correlation  can 
be  described  in  the  form  of  an  equation  or 
graph  if  a  parameter  monitoring  system  is 
used  to  pr^ict  emissions,  emission  rates,  or 
control  efficiency  rates.  If  a  parameter 
monitoring  system  involves  the  use  of  a 
demonstrated  compliance  parameter 
limitation  established  pursuant  to  section  7 
of  appendix  C  of  this  part  in  order  to 
determine  compliance  with  an  applicable 
emission  limitation  or  standard,  then  the 
correlation  can  be  described,  for  each 
parameter  included  in  the  EMP,  in  the  form 
of  a  minimum  or  maximum  value  (or  a  range 
of  values),  depending  on  the  type  of 
parameter  monitored. 

7.2  Specification. 

7.2.1  Initial  specification.  For  each 
parameter  monitoring  system  EMP,  the 
owner  or  operator  shall  describe  in  die 
permit  application  the  known  relationship 
between  the  parameters  and  emission  rates, 
propose  a  range  of  apiplicability,  and  limit  its 
application  to  these  ranges.  The  known 
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relationship  may  be  based  on  site-specific 
studies,  other  empirical  studies,  or 
theoretical  considerations  based  on  generally 
accepted  engineering  principles.  The  permit 
application  must  describe  how  the  known 
relationship  can  be  further  defined  through 
correlation  tests  performed  pursuant  to 
section  7  of  appendix  C  of  tnis  part  and  shall 
include  a  correlation  test  plan  in  accordance 
with  §64.4. 

7.2.2  Verified  specification.  The 
correlation  of  the  monitored  parameters  to 
the  emission  limitations  or  standards  being 
monitored  shall  be  established  and  verified 
pursuant  to  performance  verihcation  tests 
conducted  pursuant  to  appendix  C  of  this 
part.  The  final  specification  for  the 
parametric  relationship  shall  be  described  in 
the  form  of  a  parametric  equatioii,  graph,  or 
demonstrated  compliance  pasaxneter  level(s}, 
as  applicable. 

8.  Measurement  Technique  Procedures 

8.1  An  EMP  which  includes 
recordkeeping  or  qualifies  under  §  64.4(d)  as 
multiple  hjgitive  emissions  point  monitoring 
must  include  appropriate  measurement 
technique  proc^ures.  Measurement 
technique  procedures  may  include,  but  are 
not  limited  to:  Methods  9  or  22  of  appendix 
A  of  part  60  of  this  chapter  for  opacity  or 
particulate  emission  limitations:  Method  21 
of  appendix  A  of  part  60  of  this  chapter  for 
volatile  or  toxic  organic  compound  leak 
detection  and  repair  programs:  Method  19  of 
appendix  A  of  pint  60  of  this  chapter  for 
sulfur  dioxide  emissioiu  from  cmiUiustion 
devices  without  control  devices:  and  Method 
24  of  appendix  A  of  part  60  of  this  chapter 
for  VOC  content  of  coatings. 

8.2  Specification.  The  owner  or  operator 
should  consider  the  nleasurement  tedmique 
procedures  in  the  existing  regulation  and 
shall  include  in  a  permit  application  a 
proposed  EMP  measurement  technique 
procedure  based  on  the  affected  emissions 
unit’s  operation. 

Performance  Specification  101 — Performance 
Specifications  for  Volatile  Organic 
Compound  Continuous  Emission  Monitoring 
Systems  in  Stationary  Sources 

1.  ApplicabUity  and  Principle 

1.1  ApplicabUity. 

1.1.1  These  requirements  apply  to 
continuous  emission  monitrxing  systems 
(CEMS’s)  that  measure  volatile  organic 
compound  (VOC)  emissions.  The  analyser 
may  operate  by  flame  ionisatioD  detection 
(FID),  photoionization  detection  (PID),  non- 
dispersive  infrared  (NDIR)  absorption,  or 
other  detection  principles  that  respond  to 
VOC  levels.  The  requirements  include 

I  procedures  to  evaluate  the  acceptability  of 

I  the  CEMS  at  the  time  of  its  installation  and 

!  whenever  specified  in  legulations  or  permits. 

The  procedures  evaluate  CEMS  perfc^ance 
at  the  time  of  installation  and  not  over  an 
extended  period  of  time.  Quality  assurance 
procedures  for  calibrating,  maintaining,  and 
operating  the  CEMS  properly  at  all  times  are 
given  in  appendix  D  of  ^is  part. 

1.1.2  In  most  cases,  VOC  monitors 
provide  only  a  measure  of  the  relative 
concentration  level  of  a  mixture  of  organics, 

I  rather  than  quantitation  of  the  organic 


species  present  This  trait  necessitates  the 
use  of  VOC  CEMS's  more  as  a  relative 
indicator  than  a  conventional  emissions 
monitor.  However,  it  may  be  possible  to 
consider  the  VOC  monitor  as  a  conventional 
CEMS  in  some  instances.  These  instances 
include  cases  where  only  one  organic  species 
is  present  or  where  equ^  incremental 
amounts  of  each  of  the  organic  species 
present  generate  equal  instrument  responses. 

1.2  Princjp/e.  Calibration  error,  response 
time,  and  performance  audit  tests  are 
conducted  to  determine  conformance  of  the 
CEMS  with  these  specifications.  The 
requirements  include  specifications  for 
installation  and  measurement  location, 
equipment  and  performance,  and  procedures 
for  testing  and  data  reduction. 

2.  Definitions 

The  definitions  are  the  same  as  in  tiie  other 
portions  of  appendix  A  of  this  part  and  the 
following: 

2.1  Instrument  range.  The  minimum  and 
maxiirum  concentrations  that  can  be 
measured  by  a  specific  instrument  The  range 
statement  often  assumes  the  minimum  to  be 
zero  and  expresses  the  range  only  as  the 
maximum. 

2.2  Instrument  span  or  span  value.  Full 
scale  range  of  interest 

3.  Installation  and  Measurement  Location 
Specifications 

3.1  CEMS  installation  and  measurement 
locations.  Same  as  in  section  3.1  of  appendix 
B  of  this  part.  The  CEMS  shall  be  installed 
in  a  location  where  meesurements  give 
representative  indication  of  the  source’s 
emissions. 

3.2  Stratification  test  procedure.  To 
determine  whether  VOC  stratification  exists, 
use  a  dual  probe  system  as  follows;  Measure 
the  VOC  concentration  at  each  traverse  point 
according  to  Method  1  (40  CFR  part  60. 
appendix  A)  with  one  probe  and  the  VOC 
concentration  at  the  st^  or  duct  centroid 
with  the  other  probe.  Alternatively  measiue 
5-minute  VOC  concentrations  at  each 
traverse  point  and  at  the  centroid.  Normalize 
the  data  using  the  measurements  at  the 
centroid.  Then  calculate  the  deviation  of  the 
VOC  concentration  at  each  traverse  point 
from  the  overall  average.  The  installation 
location  is  unacceptable  if  the  VOC 

•  concentration  deviation  at  any  point  more 
than  two  inches  from  the  duct  or  stad:  wail 
exceeds  10  percent.  If  tiie  location  is 
acceptable,  then  locate  the  CEMS  probe  at  a 
point  of  average  concentration  that  is  vrithin 
or  closest  to  the  centroTdal  area. 

4.  CEMS  Performance  and  Equipment 
Specifications 

4.1  Presurvey  sample  analysis.  Use 
Method  18  (40  CFR  p^  60,  appendix  A), 
process  chemistry,  or  previous  studies  to 
determine  at  least  90  percent  of  the  VOC 
components  in  the  ef^ent  stream.  *11160 
select  an  appropriate  CEMS  for  measuring 
the  VOC  If  applied  in  hif^ly  explosive  areas, 
exercise  caution  in  choosing  and  installing 
the  CEMS. 

4.2  Somp/ing  system.  Unless  the  osvner  or 
operator  can  demonstrate  otherwise  to  the 
satisfection  of  the  permitting  authority,  the 
sampling  system  shall  require  heating  to 


maintain  the  temperature  of  the  sample  gas 
above  150®C  (30C^)  throughout  the  system. 
This  means  heating  all  system  components 
such  as  the  probe,  calibration  valve,  filter, 
sample  lines,  pump,  and  the  analyzer  to 
prevent  moisture  from  condensing.  In 
addition,  the  sampling  system  shall  include 
an  in-stack  or  heated  out-of-stack  filter. 

4.3  Instrument  span.  For  a  CEMS 
intended  to  measure  uiurontrolled  emissions, 
the  instrument  span  must  be  between  1.1  and 

1.3  times  the  average  potential  emission.  For 
a  CEMS  installed  to  measure  controlled 
emissions  or  emissions  that  comply  with  an 
applicable  regulation,  the  instrument  span 
must  be  between  1.5  and  2  times  the  level  of 
the  emission  limit 

4.4  Calibration  gases. 

4.4.1  Zero  gas.  High  purity  air  with  less 
than  0.1  ppm  by  volume  of  hydrocarbons  as 
methane  or  carbon  equivalent  or  less  than  0.1 
percent  of  the  span,  whichever  is  greater. 

4.4.2  Upscale  calibration  gases.  Same  as 
in  section  4.1.3  in  appendix  B  of  this  part. 
Have  the  manufactiirer  of  the  cylinder 
provide  a  recommended  shelf  life  for  each 
calibration  gas  cylinder  over  which  the 
concentration  does  not  change  by  more  than 
2  percent  from  the  certified  value.  Prepare 
mid-level  (40  to  60  percent  of  span)  and  high- 
level  (80  to  100  percent  of  span)  calibration 
gases  by  source  type  containing  the  following 
components: 

4.4.2.1  Process  source.  Use  the  VCX^ 
components  in  the  same  proportion  that 
make  up  90  percent  of  the  VOC  in  the 
effluent  stream. 

4.4.2.2  Combustion  source.  Use  propane 
gas. 

4.5  Performance  audit  gas.  A  certified 
EPA  audit  gas  shall  be  used,  when  possible. 

A  Protocol  1  gas  mixture  within  the 
calibration  range  may  bq  used  when  EPA 
performance  audit  materials  are  not 
available. 

4.6  Data  recorder  scale.  The  strip  chart 
recorder,  computer,  or  digital  recorder  must 
be  capable  of  recording  all  readings  within 
the  CEMS  measurement  range  and  shall  have 
a  resolution  of  0.5  percent  of  span. 

4.7  Response  time.  The  response  time  for 
the  CEMS  must  not  exceed  2  minutes  to 
achieve  95  percent  of  the  final  stable  value. 

4.8  Calibration  error.  Hie  CEMS  must 
allow  the  determination  of  daily  calibration 
error  (CE)  at  all  three  calibration  levels.  For 
the  initial  7-day  CE  test,  the  CEMS 
calibration  response  must  not  differ  by  more 
than  5  percent  from  the  calibration  gas  value 
at  each  level  after  each  24-hour  peri^. 

4.9  Performance  audit  specification.  ’The 
instrument  relative  error  shall  be  less  than  or 
equal  to  10  percent 

4.10  Measurement  and  recording 
frequency.  The  sample  shall  flow 
continuously  throu^  the  measurement 
section  of  the  analyzer.  The  detector  shall 
measure  the  sample  concentration  at  least 
once  every  minute,  and  the  data  acquisition 
system  shall  compute  and  record  fr^  these 
determinations  an  average  hourly  VOC 
concentration. 

5.  Performance  Specification  Test  (PST) 
Periods 

5.1  Pretest  preparation  period.  Install  the 
CEMS,  prepare  the  test  site  according  to  the 
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specifications  in  Section  3.  and  prepare  the 
CXMS  for  operation  and  calibration 
according  to  the  manufacturer’s  written 
instructions.  To  verify  the  operational  status 
of  the  CEMS,  the  owner  or  operator  should 
conduct  a  pretest  conditioning  period  similar 
to  that  of  the  7-day  CE  test. 

5.2  7-Day  CE  test  period.  Same  as  in 
section  3.3.1  of  appendix  C  of  this  part. 

5.3  Response  time  test  period,  induct 
the  response  time  test  once  during  the  7-day 
GE  test  period  and  quarterly  thereafter. 

5.4  Perfonnance  audit  test  periods. 

Conduct  the  perfonnance  audit  once  during 
the  initial  CE  test  and  quarterly  thereafter. 

6.  Performance  Specification  Test  Procedures 

6.1  7-Day  CE  test. 

6.1.1  Somp7/ng  strategy.  Conduct  the  7- 
day  CE  test  at  24-hour  intei^'als  for  seven 
consecutive  days  following  Section  4.1  of 
appendix  C  of  this  part,  except  determine  CE 
at  the  specified  three  levels. 

6.1.2  Calculations.  Summarize  the  results 
on  a  data  sheet.  Average  the  differences 
between  the  instrument  response  and  the 
certified  cylinder  gas  value  for  each  gas. 
Calculate  three  CE  results  according  to 
Equation  1  of  appendix  C  of  this  part.  The 
CE  calculations  do  not  use  a  confidence 
coefficient 

6.2  Response  time.  Same  as  in  section  5.1 
of  appendix  C  of  this  part. 

6.3  Performance  audit. 

6.3.1  Testing  strategy.  Conduct  the 
performance  audit  following  the  daily 
calibration  of  the  instrument.  Introduce  the 
audit  gases  into  the  sampling  system  at  the 
sampling  probe.  The  gas  shall  pass  through 
all  CEMS  components  used  during  normal 
sampling. 

6.3.2  Calculation.  Calculate  the  CEMS 
relative  error  using  the  following  Equation  1: 

RE=^'^~^*  XlOO 

C. 

where: 

RE  =  Relative  error  of  the  performance  audit 
test,  prercent 

Cm  =  Average  CEMS  response,  ppm. 

C^  =  Audit  gas  reference  value,  ppm. 

Performance  Specification  102 — 
Performance  Sprecificatkms  for  Gas 
Chromatographic  Continuous  Emission 
Monitoring  Systems  in  Stationary  Sources 

J.  Applicability  and  Principle 
1.1  Applicability.  These  requirements 
apply  to  continuous  emission  monitoring 
systems  (CEMS’s)  that  use  gas 
chromatography  (GQ  to  measure  gaseous 
organic  compound  emissions.  The 
requirements  include  procedures  intended  to 
evaluate  the  acceptability  of  the  CEMS  at  the 
time  of  its  iirstallation  and  whenever 
sp)ecified  in  regulations  or  prermits.  The 
procedures  evaluate  CEMS  prerformance  at 
the  time  of  installation  and  not  over  extended 
preriods  of  time.  Quality  assurance 
procedures  for  calibrating,  maintaining,  and 
oporating  the  CEMS  proporly  at  ail  times  are 
given  in  apprendix  D  of  ^is  p>art.  A  GC  CEMS 
may  not  be  suitable  for  applications  where 
the  number  of  V(XI  components  to  be 
monitored  exceeds  five. 


1.2  Principle.  Calibration  error, 
calibration  precision,  and  performance  audit 
tests  are  conducted  to  determine 
conformance  of  the  CEMS  with  these 
sprecifications.  The  requirements  include 
sprecifications  for  installation  and 
measurement  location,  equipment  and 
porformance,  and  procedures  for  testing  and 
data  reduction. 

2.  Definitions 

The  definitions  are  the  same  as  in  the  other 
parts  of  appondix  A  of  this  p>art,  including 
Performance  Sprecification  (PS)  101,  and  also 
include  the  following; 

2.1  Gas  chromatograph  (GC).  That 
portion  of  the  system  that  separates  and 
detects  organic  analytes  and  generates  an 
output  proportional  to  the  gas  concentration. 
The  GC  must  be  temperature  programmable. 

2.1.1  Column.  An  analytical  column 
capable  cd  separating  the  analytes  of  interest. 

2.1.2  Detector.  A  detection  system 
caprable  of  detecting  and  quantifying  all 
analytes  of  interest. 

2.1.3  Integrator.  That  portion  of  the 
system  that  quantifies  the  area  under  a 
particular  sample  peak  generated  by  the  GC 

2.2  Calibration  precision.  The  agreement 
between  triplicate  injections  of  each 
calibration  standard. 

3.  Installation  and  Measurement  Location 
Specifications 

These  spocifications  are  the  same  as  in 
section  3  of  PS  101. 

4.  CEMS  Performance  and  Equipment 
Sp>ecifications 

4.1  Presurvey  sample  analysis  and  GC 
selection.  Use  Method  18  (40  CFR  part  60, 
appondix  A),  process  chemistry,  or  previous 
studies  as  a  guide  to  determine  at  least  98 
porcent  of  the  (xganic  components  by  mass 
in  the  effluent  stream.  Then  select  an 
appropriate  GC  configuration  to  measure  the 
organic  compounds.  The  GC  components 
shall  include  a  heated  sample  injection  loop, 
separation  column,  temporature- 
programmable  oven,  and  detector.  If  this 
method  is  applied  in  highly  explosive  areas, 
caution  should  be  exercised  in  selecting  the 
equipment  and  method  of  installation. 

4.2  Sampling  system.  Same  as  in  section 

4.2  of  PS  101,  except  the  sample  loop  and 
chromatograph  shall  also  be  heated. 

4.3  Calibration  gases.  Same  as  in  section 

4.1.3  of  appondix  B  of  this  part.  The 
techniques  spocified  in  section  6.2  of  Method 
18  (40  CFR  piart  60,  apprendix  A)  may  also  be 
used.  A  gas  dilution  system  may  be  used  if 
its  operation  is  consistent  with  section  4.3  of 
appiendix  B  of  this  part.  The  calibration  gases 
may  be  mixtures  of  the  compounds  of 
interest.  Prepare  three  different 
concentrations  of  each  organic  analyte  in  the 
following  ranges: 

4.3.1  Low-fevef.  40-60  piercent  of 
measured  concentration. 

4.3.2  Mid-level.  90-110  piercent  of 
measured  concentration. 

4.3.3  High-level.  140-160  piercent  of 
measured  concentration,  or  select  highest 
exprected  concentration. 

(Note:  Measured  concentration  is  from 
section  4.1.) 


4.4  Performance  audit  gas.  Same  as  in 
section  4.5  of  PS  101. 

4.5  Data  recorder  scale.  Same  as  in 
section  4.6  of  PS  101. 

4.6  Calibration  error.  The  CEMS  must 
allow  the  determination  of  CE  daily  at  all 
three  calibration  levels.  For  the  initial  7-day 
CE  test,  the  CEMS  calibration  response  must 
not  differ  by  more  than  5  percent  from  the 
calibration  gas  value  at  each  level  after  each 
24  hour  preriod. 

4.7  Ca/ibrat/on  precision  and  linearity. 

The  deviation  from  the  measured  average  at 
each  level  shall  not  exceed  5  percent  for  each 
compx)und  pier  triplicate  injection.  The  linear 
regression  curve  for  each  organic  compM}und 
at  all  three  levels  shall  have  an  r^  ^.995. 

4.8  Performance  audit.  The  instrument 
relative  error  shall  be  less  than  or  equal  to 
10  percent. 

4.9  Afeosurement/requency.  The  sample 
to  be  analyzed  shall  flow  continuously 
through  the  sampling  system.  The  analytical 
system  shall  be  capable  of  measuring  the 
effluent  stream  at  the  frequency  spiecified  in 
the  appropriate  regulation  or  permit. 

5.  Performance  Specification  Test  (PST) 
Periods 

5.1  Pretest  preparation  period.  Using  the 
procedures  described  in  Method  18  (40  CFR 
part  60,  app)endix  A),  prerform  initial  tests  to 
determine  GC  conditions  that  provide  good 
resolution  and  minimum  analysis  time  for 
the  comprounds  of  interest.  Potential 
resolution  interferences  can  be  eliminated  by 
choosing  the  appropriate  GC  column  and 
detector  or  by  shifting  the  retention  times  by 
changing  the  column  flow  rate  or  using 
temprerature  programming.  Use  Procedure  1 
(40  CFR  part  61,  apprendix  C)  to  verify 
adequate  p)eak  resolution. 

5.2  7-Day  CE  test  period.  Same  as  in 
Section  3.3.1  of  apprendix  C  of  this  part. 

5.3  Perfonnance  audit  test  periods. 
Conduct  the  performance  audit  once  during 
the  initial  CE  test  and  quarterly  thereafter. 

6.  Performance  Specification  Test  Procedures 

6.1  Calibration  error,  precision,  and 
linearity  tests. 

6.1.1  Sompfing  strategy.  Conduct  the  7- 
day  CE  test  at  24-hour  intervals  for  seven 
consecutive  days  following  section  4.1  of 
appendix  C  of  this  part,  except  use  the 
calibration  gases  at  the  three  concentration 
levels  specified  in  section  4.3. 

6.1.2  Calculations.  Sununarize  the  results 
on  a  data  sheet.  Calculate  the  differences 
between  the  CEMS  respxrnses  and  the 
reference  values.  Calculate  the  deviation 
from  the  average  and  the  coefficient  of 
determination  (r^)  using  Equation  1  in  section 
7  of  this  PS  102.  Calculate  CE  using  Equation 
1  of  apprendix  C  of  this  prart 

6.2  Performance  audit.  The  p)erformance 
audit  test  procedure  and  calculation  are  the 
sanie  as  in  section  6.3  of  PS  101. 

7.  Equations 

7.1  Coefficient  of  determination. 

Calculate  r^  using  linear  regression  analysis 
and  the  average  concentrations  obtained  at 
three  calibration  proints  as  shown  in  the 
following  Equation  1: 


Federal  Register  /  Vol.  58,  No.  203  /  Friday,  October  22,  1993  /  Proposed  Rules 


54695 


where: 

r  ^  =  Coefficient  of  determination 
n  =  Number  of  measurement  points 
X  =  CEMS  response 

y  =  Actual  value  of  calibration  standard 
6.  Reporting 

The  owner  or  operator  of  the  affected 
emissions  unit  shall  submit  with  the  permit 
application  a  summary  in  tabular  form  of  the 
results  of  the  CE  te^.  as  appropriate.  Include 
all  data  sheets,  calculations.  G^S  data 
records,  and  cylinder  gas  or  reference 
material  certifications. 

Appendix  B  to  Part  64 — General 
Equipment,  Installation,  and 
Calibration  Gas  Specifications  for 
Enhanced  Monitoring  Protocols 

1.  Introduction. 

This  appendix  covers  the  equipment, 
installation,  and  (if  applicable)  calibration 
gas  specifications  for  an  enhanced 
monitoring  protocol  (EMP). 

2.  Equipment  Specifications 

2.1  CEMS  and  COMS  EMP's. 

2.1.1  The  CEMS  includes  the  pollutant 
(e.g..  SOi.  VOC  or  NOx)  concentration 
monitor  and  the  data  acquisition  and 
handling  system  (DAHS).  The  design  of  the 
equipment  shall  allow  for  checking  the  entire 
system  for  sample  line  losses  and  calibration 
changes.  The  pollutant  monitor  and  DAHS 
must  be  able  to  measure  and  record 
information  over  the  measurement  span.  In 
addition,  the  CEMS  must  allow  the  detection 
of  changes  in  the  instrument  calibration  and 
applicable  accuracy  requirement. 

2.1.2  The  design  of  the  pollution 
concentration  monitor  shall  include  an 
injection  port  for  calibration  gases  to  check 
all  components  of  the  entire  measurement 
system.  The  components  include,  as 
applicable,  sample  lines,  filters,  scrubbers, 
conditioners,  and  as  much  of  the  probe  as  is 
practicable.  For  in  situ  tyj>e  monitors,  the 
design  of  the  monitor  must  allow  for  a 
calibration  check  against  the  optical  filter  or 
cell  values  for  the  performance  of  all  active 
electronic  and  optical  components  (e.g.. 
transmitter,  receiver,  analyzer).  For  extractive 
monitors,  the  injection  port  must  be  at  a 
point  no  closer  to  the  analyzer  than  the  back 
of  the  probe.  For  dilution  probe  equipped 
monitors,  the  injection  port  must  be  placed 
before  dilution  occurs  to  allow  a  check  of  the 
dilution  system.  For  educator  or  aspirator 
equipped  monitors,  the  injection  port  must 
be  before  the  port  for  the  sample  slip  stream. 

2.1.3  A  COMS  shall  comply  with  the 
design  specifications  provided  in 
Performance  Specification  1  of  appendix  B  of 
part  60  of  this  chapter. 

2 . 2  Parameter  monitoring  systems  or 
CERMS's.  The  parameter  monitoring  system 
or  CERMS  includes  the  parameter  or  flow 
sensor  and  the  DAHS.  The  design  of  the 
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equipment  shall  allow  for  checking  the  entire 
system  for  calibration  changes,  which  affect 
measurement  accuracy  and  precision.  The 
parameter  monitoring  system  and  CERMS 
must  be  able  to  measure  and  record 
information  over  the  measurement  span.  In 
addition,  the  parameter  monitoring  system  or 
CERMS  must  allow  the  detection  irf ranges 
in  the  instrument  calibration  and  applicable 
accuracy  requirement. 

2.3  Calibration  error  (CE)  determination. 
The  design  of  the  EMP  must  allow 
determinations  of  CEs.  positive  or  negative, 
at  the  low  and  high  measurement  levels.  For 
a  CEMS.  daily  determinations  are  required 
and  are  done  using  the  calibration  gas 
injection  p^s.  For  a  COMS  or  CERMS,  daily 
determinations  are  required.  For  a  parameter 
monitoring  system,  determinations  shall  be 
conducted  prior  to  installation.  Thereafter. 

CE  determinations  for  a  parameter 
monitoring  system  shall  be  as  frequently  as 
practicable.  If  the  EMP  automatically  adjusts 
(mechanically  or  electronically)  the 
calibration,  the  EMP  must  record: 

(a)  The  amount  of  adjustment  in 
measurement  units  (i.e..  the  difference  of 
data  output  before  adjustments  from  the 
reference  value):  or 

(b)  The  output  in  measurement  units  before 
calibration  adjustments  to  allow  the 
determination  of  the  amount  of  adjustment  in 
the  measurement  units. 

2.4  Data  acquisition  and  handling 
system.  The  DAHS  must  record  the  desired 
data  over  the  range  of  operation.  The  DAHS 
must  allow  the  detection  of  changes  in  the 
instnunent  calibration  and  applicable 
accuracy  requirement 

2.5  Measurement  frequency.  Refer  to 
sections  1.4.1.2  and  2  of  appendix  A  of  this 
part. 

3.  Installation  and  Measurement  Location 
Specifications 

Sections  3  and  4  are  primarily  for  a  CEMS 
or  a  COMS  and.  as  applicable,  a  CERMS. 
Where  an  EMP  is  composed  of  parameter 
measuremmits,  periodic  sampling,  or 
recordkeeping,  locations  and  measurements 
are  to  be  finalized  as  they  are  verified 
through  the  validation  demonstrations  of 
appendix  C  of  this  part  and  §  64.4.  These 
specifications  assure  that  die  EMP  will 
provide  measurements  that  are  representative 
of  the  source’s  compliance  status  with 
emission  limitations  or  standards. 
Representativeness  is  defined  by  the 
performance  verification  test  procedure  (see 
appendix  C  of  this  part).  These  specifications 
are  guidelines,  except  for  those  cases  where 
reference  method  (RM)  tests  are  not  required. 

3.1  Installation.  Install  the  CEMS.  COMS, 
CERMS,  or  components  of  the  EMP  in  a 
location  where  the  measurements  are 
representative  as  defined  in  appendix  C  of 
this  part.  Several  other  fectors  determine  the 
optimum  location.  These  include  ease  of 
access  for  calibration,  quality  control  (QP 


checks,  maintenance,  readability  and  the 
degree  of  sample  conditioning  required.  The 
location  should  be  as  free  from  in-leakage 
influences  as  possible.  For  CXMS,  the 
exhaust  gas  sample  location  should  be  at 
least  two  equivalent  duct  diameters 
downstream  from  the  nearest  control  device, 
point  of  pollutant  generation,  or  other  point 
at  which  a  change  in  the  pollutant 
concentration  or  emission  rate  exxurs  and  at 
least  0.5  diameter  upstream  from  the  exhaust 
or  control  device.  Method  1  of  40  CFR  part 
60,  appendix  A  provides  the  equation  tor 
calculating  the  equivalent  duct  diameter.  For 
COMS,  follow  the  procedures  contained  in 
Performance  Specification  1  of  appendix  B  of 
part  60  of  this  chapter. 

3.2  Stratification  check.  Pollutant 
concentration  or  flow  rate  stratification  may 
cause  the  selection  of  non-representative 
locations.  Therefore,  the  owner  or  operator 
should  check  the  location  for  possil^ 
stratification  before  installing  the  CEMS, 
CERMS.  or  exhaust  gas  parameter 
instrumentation. 

4.  CEMS  Calibration  Gas  Specifications 

4.1  Calibration  gqses.  Cases  used  for 
initial  and  quarterly  3-point  CE  tests  shall  be 
traceable  to  the  Nation^  Institute  of 
Standards  and  Technology  (NIST), 
Gaithersburg,  MD  20899  whenever  possible. 

4.1.1  The  highest  quality  NIST  standards 
are  StaiKlard  Reference  Materials  (SRMs). 
These  can  be  obtained  frum  the  Office  (d 
Standard  Reference  Materials  NIST  at  (301) 
975-6776,  which  maintains  an  inventory  of 
SRMs. 

4.1.2  When  an  SRM  does  not  exist,  NIST 
can  develop  NIST -certified  materials  through 
its  NIST  Traceable  Reference  Material 
(NTRM)  and  Research  Grade  Material  (RGM) 
programs.  The  requestor  reimburses  NIST  for 
the  cost  of  developing  and  certifying  NTRMs 
and  RGMs.  For  more  information,  contact  Dr. 
Willie  May  of  NIST  at  (301)  975-3108. 

4.1.3  Other  gaseous  reference  materials 
that  are  traceable  to  an  NIST  certification  are 
the  EPA  Protocol  Gases.  These  can  be 
obtained  from  specialty  gas  suppliers  at  a 
cost  considerably  less  than  that  of  SRMs  and 
NTRMs.  Protocol  Gases  are  individually 
assayed  using  SRMs  and  NTRMs  as  the 
reference  standards  and  in  accordance  with 
the  requirements  in  EPA’s  “Protocol  for 
Assay  and  Certification  of  Calibration 
Standards.”  If  an  SRM  or  NTRM  exists,  a 
Protocol  Gas  can  be  made. 

4.2  Dilution  systems  for  calibration  gases. 
Gas  dilution  systems  may  be  used  if  their 
operation  is  consistent  with  the  protocol 
distributed  through  the  EPA  Emission 
Measurement  Technical  Information  Center 
entitled  “Verification  of  Gas  Dilution 
Systems  for  Field  Instrument  Calibrations.’* 
by  Rima  Dishakjian.  A  copy  of  the  protocol 
may  be  obtained  by  calling  (919)  541-0200 
and  asking  for  EMTIC  CTM-007  (April  2. 
1991),  or  by  contacting  the  EMTIC  Bulletin 
Board  System  at  (919)  541-5742. 
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Appendix  C  to  Part  64 — General 
Peifomiance  VeriRcation  Test 
Procedures  for  Enhanced  Monitoring 
Protocols 

1.  Introduction 

This  appendix  provides  (a)  the  procedures 
to  be  us^  by  an  owner  or  operator  for 
validating  the  representativeness  of  an 
Enhanced  Monitoring  Protocol  (EMP)  to 
emission  standards  or  limitations  and  (b) 
performance  verification  procedures  for 
continuous  process  or  control  device 
parametric  monitoring  systems  or 
procedures,  continuous  emission  monitoring 
systems  (CEMS’s),  continuous  opacity 
monitoring  systems  (COMS’s),  continuous 
emission  rate  monitoring  systems  (CERMS’s), 
periodic  emission  or  parameter  monitoring 
systems,  or  other  systems  and  procedures 
used  in  EMP’s.  All  EMP's  proposed  in  a 
permit  application  by  an  owner  or  operator 
shall  include  a  test  plan  and  schedule  for 
validation  of  the  representativeness  of  the 
EMP  to  the  emission  limitations  or  standards 
within  the  time  period  specified  pursuant  to 
§64.4. 

1.1  CEMS's  ond  COMS's.  In  addition  to 
the  general  procedures  contained  in  this 
appendix  C,  any  GEMS  or  CX)MS  that  is 
included  as  p>art  of  an  EMP  shall  follow  the 
p>erformance  specification  test  procedures 
provided  in  appendix  B  of  part  60  of  this 
chapter.  Alternatively,  where  applicable  for 
gas  CEMS’s,  the  owner  or  operator  can  elect 
to  use  the  performance  specification  test 
procedures  provided  in  app>endix  A  of  part 
75  of  this  p^.  Where  appropriate, 
modifications  to  terms  used  in  the  referenced 
appendices  shall  be  made  in  accordance  with 
section  1.4.1  of  appendix  A  of  this  part. 

2.  Beference  Method  (EM)  Test  Location 

The  reference  method  testing  locations  for 
EMP  validation  may  include;  stacks;  ducts; 
application  or  storage  containers  for  coatings; 
leak  detection  locations;  or  other  appropriate 
sampling  locations.  Where  exhaust  gas 
emission  testing  is  necessary  to  validate  the 
EMP,  the  following  requirements  shall  apply 
to  the  EMP  performance  verification 
demonstration: 

2.1  Measurement  location.  The  RM 
location  must  provide  a  representative 
measurement  of  the  source  emissions  or 
effluent  flow  rates.  The  location  must  be:  (1) 
Accessible,  (2)  at  least  two  equivalent 
diameters  downstream  from  the  nearest 
control  device  or  other  point  at  which  a 
change  in  the  pollutant  concentration  or  flow 
rate  may  occur,  and  (3)  at  least  one-half 
equivalent  diameter  upstream  from  the 
effluent  exhaust.  An  owner  or  operator  may 
select  other  locations  if  the  Permitting 
Authority  is  satisfied  that  the  locations 
provide  a  representative  measurement  over 
the  stack  or  duct  cross-section.  The  EMP  (as 
appropriate)  and  RM  measurement  locations 
need  not  be  coincident. 

2.2  Eelative  accuracy  (FA)  traverse 
points. 

2.2.1  Gas  concentration  measurements. 
For  gas  concentration  measurements^  locate 
three  traverse  points  at  16.7, 50.0,  and  83.3 
percent  of  a  "measurement  line”  that  passes 
through  the  centroid.  If  the  location  of  this 


measurement  line  affects  the  EMP 
measurements,  the  tester  may  displace  the 
measurement  line  by  up  to  12  inches  (or  5 
percent  of  the  equivalent  diameter  of  the 
cross-section,  whichever  is  less)  from  the 
centroidal  area.  Conduct  the  RM 
measurements  within  an  inch  (but  no  less 
than  an  inch  from  the  stack  or  duct  wall)  of 
the  three  traverse  points. 

2.2.2  Effluent  flow  rates.  Locate  the 
traverse  points  according  to  Method  1  of  40 
CFR  part  60,  appendix  A. 

3.  Test  Periods 

3.1  Pretest  preparation  period.  The  owner 
or  operator  shall  identify  the  reference 
method  test  and  test  location  procedures 
according  to  the  general  specifications  in 
Section  2,  and  prepare  the  EMP  (as 
appropriate)  for  operation  and  calibration 
according  to  either  the  manufacturer’s,  or. 
where  no  manufacturer  exists,  the  owner  or 
operator’s,  written  instructions  as  specified 
in  the  approved  test  plan  for  the  EMP. 

3.2  Operating  conditions  for  RA  and  EMP 
validation  testing.  The  owner  or  operator 
shall  conduct  the  RA  test  during  periods 
representative  of  the  affected  emission  unit’s 
normal  operating  conditions  as  approved  by 
the  permitting  authority. 

3.3  CEMS’s  and  CERMS's.  The  owner  or 
operator  shall  ensure  that  the  following 
provisions  are  met  in  addition  to  other 
requirements  as  specified  by  the  permitting 
authority. 

3.3.1  7-Day  CE  test  period.  While  the 
emissions  unit  is  operating  under  normal 
permitted  operating  conditions,  determine 
the  CE  of  the  EMP  at  24-hour  intervals  for  7 
consecutive  days  according  to  the  procedure 
given  in  section  4.1.  All  CE  determinations 
must  be  made  following  a  24-hour  period 
during  which  no  unscheduled  maintenance, 
repair,  or  manual  adjustment  of  the  EMP  took 
place.  Where  periodic  automatic  or  manual 
adjustments  are  made  routinely  to  the  EMP 
zero  and  calibration  settings,  conduct  the  CE 
test  immediately  before  these  adjustments,  or 
conduct  it  in  such  a  way  that  the  longest 
period  of  nonadjustment  can  be  measured.  If 
the  emissions  unit  is  taken  out  of  service 
during  the  test  period,  record  the  onset  and 
duration  of  the  downtime  and  continue  the 
CE  test  when  the  unit  resumes  operation. 

3.3.2  Three-Point  CE  test  and  response 
time  test  periods.  Conduct  the  three-point  CE 
test  under  section  4.2  of  this  appendix  and 
response  time  test  under  section  5  of  this 
app>endix  once  during  the  initial  7-day  CE 
test  period  of  the  EMP. 

3.4  Parameter  monitoring  systems.  The 
owner  or  operator  shall  demonstrate  and 
validate  the  representativeness  of  a  parameter 
monitoring  system  in  accordance  with  the 
following  requirements  and  those  additional 
requirements  specified  by  the  {>ermitting 
authority. 

3.4.1  The  test  period  of  the  parameter 
monitoring  system  shall  consist  of  the 
operating  period  during  which  the  parameter 
system  output  is  directly  compared  to  RM 
emission  levels  during  a  correlation  test  (see 
section  6,  Relative  Accuracy  Tests  and 
section  7,  Parameter  Monitoring  System 
Validation  Requirements,  below)  comprised 
of  a  minimum  series  of  9  reference  method 
test  runs  or  samples. 


3.4.2  The  operation  of  the  parameter 
monitoring  system  shall  be  uninterrupted 
during  the  test  period.  During  this  period, 
there  will  be  no  unscheduled  maintenance, 
repair,  or  adjustment  of  the  parameter 
monitoring  system. 

3.5  Periodic  material  sampling, 
recordkeepings  and  multiple  point 
monitoring.  An  EMP  which  relies  on  a 
combination  of  periodic  material  sampling 
and  analysis,  and  material  use  recordkeeping 
procedures  must  include  demonstration  of  its 
known  relationship  to  the  jsermitted 
emission  limitations  (e.g.,  ink  VOC  content 
and  gallons  used  to  determine  VOC 
emissions  in  pounds  per  day).  Multiple  point 
monitoring  protocols  must  utilize 
appropriate  measurement  technique 
procedures.  Examples  of  appropriate 
measurement  technique  procedures  are: 
Method  9  of  appendix  A  of  40  CFR  part  60 
for  opacity  and  particulate  emission 
limitations;  Method  21  of  appendix  A  of  40 
CFR  part  60  for  VOC  leak  detection  and 
repair  programs;  u§e  of  emission  factors;  and 
a  demonstrated  relationship  between 
production  and  emissions. 

3.6  If  the  above  test  periods  are 
interrupted  because  of  EMP  failure,  restart 
the  entire  test  when  the  EMP  becomes 
operational. 

4.  Calibmtion  Error  (CE)  Test 

4.1  7-Day  CE  test  procedure.  Determine 
the  magnitude  of  the  CEs  at  the  low-  and 
high-level  values  once  each  day  (at  24-hour 
intervals)  for  7  consecutive  days.  Before 
making  any  periodic  automatic  or  manual 
adjustments  to  the  EMP  zero  and  calibration 
settings,  determine  the  CE  at  the  low-  and 
high-measurement  levels  of  the  EMP.  Record 
the  EMP  responses  of  each  (i.e.,  the  output 
from  the  data  recorder). 

4.2  3-Point  CE  test  procedure.  Determine 
the  CE  at  the  low-,  medium-,  and  high- 
measurement  levels  three  non-consecutive 
times  at  each  measurement  point.  Operate 
the  EMP  in  its  normal  sampling,  analysis, 
and  data  recording  mode  as  nearly  as 
possible.  Record  the  EMP  responses  (i.e.,  the 
output  from  the  data  recorder  or  DAHS).  To 
demonstrate  sampling  system  integrity, 
conduct  these  tests  after  a  conditioning 
period  of  at  least  one  hour  of  parametric, 
emission,  or  flow  measurements. 

4.3  Calculations.  Summarize  the  results 
on  a  data  sheet.  Average  the  differences 
between  the  instrument  responses  and  the 
certified  calibration  values.  Calculate  the  CE 
results  according  to  Equation  1.  The  CE 
calculation  does  not  use  a  confidence 
coefficient. 

Equation  1 :  CE  -  ~  x  1 00 

Ry 

where: 

CE  =  Calibration  error  of  the  EMP,  percent. 
Rm  =  Average  EMP  response. 

Rv  =  Reference  value. 

5.  EMP  Response  Time  Test 

5.1  CEMS's.  The  owner  or  operator  shall 
conduct  the  following  requirements  for  the 
proposed  EMP  in  addition  to  conformance 
with  any  corresponding  existing 
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requirements.  Ck)nformance  only  with  such 
existing  requirements  may  be  used  at  the 
discretion  of  the  permitting  authority  as 
demonstrating  conformance  with  these 
requirements. 

5.1.1  Introduce  the  calibration  gases 
through  the  injection  port.  For  time  shared 
systems,  use  the  system  with  the  shortest 
cycle  mode  and  with  the  longest  line  from 
injection  to  the  analyzer  (this  may  involve 
two  systems).  Introduce  the  low-level  gas 
into  the  system.  When  the  system  output 
stabilizes  (no  change  greater  than  1  percent 
of  full  scale  for  30  seconds),  switch  to 
monitor  stack  efOuent  and  wait  for  a  stable 
value.  Record  the  time  required  (upscale 
response  time)  from  the  moment  of  switching 
until  95  percent  of  the  final  stable  value  is 
achieved. 

5.1.2  Next,  introduce  the  high  level  gas 
and  repeat  the  above  procedure.  Record  the 
time  (downscale  response  time)  required 
from  the  moment  of  switching  until  95 
percent  of  the  final  stable  value  is  achieved. 

5.1.3  Repeat  the  entire  procedure  thfee 
times  and  determine  the  mean  upscale  and 
downscale  response  times.  The  longer  of  the 
two  means  is  the  system  response  time. 

5.2  Parameter  monitoring  systems  and 
CERMS’s.  In  most  cases,  these  monitors  have 
such  rapid  response  times  that  a  response 
time  test  is  not  necessary.  The  owner  or 
operator  shall  evaluate  each  monitor  and 
provide  justification  to  the  Permitting 
Authority  that  a  response  time  test  is  not 
necessary. 

5.3  Other  EMP’s.  The  owner  or  operator 
shall  demonstrate  to  the  permitting 
authority’s  satisfaction  that  the  system 
produces  a  valid  output  that  represents  the 
emissions  imit's  emission  level,  considering 
averaging  time,  within  the  specified  response 
time  of  the  emissions  unit’s  operating  permit. 

6.  Relative  Accuracy  Tests 

The  owner  or  operator  shall  provide  a 
determination  of  the  relative  acciu^cy  of  the 
EMP  (excluding  those  EMP’s  identified  in 
Section  3.2  of  appendix  A  of  this  part  as  not 
requiring  an  RA  specification).  The  relative 
accuracy  determination  shall  form  the  basis 
for  identification  of  the  known  relationship 
of  the  EMP  to  the  emission  limitation  or 
standard  being  monitored. 

6.1  Performance  verification  methods. 

The  permitting  authority  and  the 
performance  specifications  of  these 
apf)endices  specify  the  reference  methods 
(RM)  for  the  RA  tests  (see  appendix  A  of  this 
part). 

6.2  Number  of  RM  measurements. 

6.2.1  Conduct  a  minimum  of  nine  sets  of 
all  necessary  RM  runs  (e.g.,  pollutant, 
moisture,  O2,  etc).  Conduct  each  set  for  30  to 
60  minutes  in  duration.  The  owner  or 
operator  may  choose  to  perform  more  than 
nine  sets  of  RM  runs.  If  more  than  nine  RM 
runs  are  performed,  the  owner  or  operator 
may  reject  a  maximum  of  three  sets  of  the  test 
measurements  as  long  as  the  total  number 
used  to  determine  the  RA  is  equal  to  or 
greater  than  nine.  All  data  including  the 
rejected  data  must  be  reported. 

6.2.2  For  parameter  monitoring  system 
EMP’s  that  provide  predicted  emissions  data 
output  to  determine  compliance  with  an 


emission  limitation  or  standard,  the  owner  or 
operator  shall  compare  the  EMP  data  output 
obtained  in  terms  of  the  emission  limitation 
or  standard  (as  determined  using  the 
equation  or  graph  required  to  be  established 
pursuant  to  section  7  of  appendix  A  of  this 
part  to  represent  the  known  relationship 
between  the  parameters  and  emissions  being 
monitored)  to  the  concurrent  RM  results. 

6.2. 2.1  Variable  parameter  monitoring 
systems.  Generally,  a  parameter  monitoring 
system  used  to  predict  emissions  in  terms  of 
the  emission  limitation  or  standard  is 
practical  if  the  number  of  variable  parameters 
is  minimal.  Using  the  specified  range  of 
applicability,  select  at  least  three  points  over 
the  range,  and  conduct  at  least  three 
measurements  of  the  RA  test  at  each  point. 

If  the  owner  or  operator  wishes  to  extend  the 
parameter  monitoring  system  applicability 
and  relationships  beyond  the  tested  range, 
the  owner  or  operator  must  provide  empirical 
data  based  on  past  studies  or  predicted  data 
based  on  theory  to  justify  the  extension. 

6.3  Correiation  of  RM  and  EMP.  The 
owner  or  operator  shall  conduct  the  specified 
RM  measurements  to  obtain  results 
representative  of  the  emissions  from  the 
aff^ected  emission  unit  and  to  correlate  the 
results  to  the  output  data  of  the  EMP.  Mark 
the  beginning  and  end  of  the  test  period  and 
each  RM  measurement  (including  the  exact 
time  of  day)  on  the  individual  chart 
recorder(s)  or  other  permanent  recording 
device(s)  for  the  EMP  recorder.  Take  into 
account  appropriate  response  times. 

6.4  Calculations. 

6.4.1  Arithmetic  mean  (d).  The  owner  at 
operator  shall  calculate,  record,  and  report  on 
the  difference  of  a  paired  EMP  and  RM  data 
set  using  Equation  2.  If  applicable,  correct  the 
data  for  moisture. 

Equation  2:  d 


where 

n  -  Number  of  pairs. 

n 

dj  -  Algebraic  sum  of 

i-l 

the  individual  differences  dj 
between  the  pair  of  EMP 
and  RM  values. 

6.4.2  Standard  deviation  (Sa).  The 
owner  or  operator  shall  calculate, 
record,  and  report  Sd  using  Equation  3. 


Equation  4:  CC  =  to975 

Vn 

where: 

to.975  =  t-value  (see  Table  1). 


Table  1 .— t-Values 


n» 

1o.97S 

2 . 

12.706 

3 . 

4.303 

4 . 

3.182 

5 . 

2.776 

6 . . . 

2.571 

7 . 

2.447 

8 . 

2.365 

9 . 

2.306 

10 . 

2.662 

11  . 

2.228 

12 . 

2.201 

13 . : . 

2.179 

14  . 

2.160 

15 . 

2.145 

16 . 

2.131 

•The  values  in  this  table  are  already 
corrected  for  rvl  degrees  of  freedom.  Use  n 
equal  to  the  rKimber  of  individual  values. 


6.4.4  Relative  accuracy.  The  owner  or 
operator  shall  calculate,  record,  and  report 
the  RA  of  the  set  of  data  using  Equation  5. 

ld|+|CC| 

Equation  5:  RA  =  ■ — U=L« — -  x  100 
RM 

where: 

d  =  Absolute  mean  of  the  differences 
(Equation  2). 

CXH  =  Confidence  coefficient  (Equation  4). 

RM  =  Average  reference  value  or  applicable 
standard. 

6.5  Notes.  If  the  3-point  RM  result  differs 
greatly  from  the  CEMS  or  GERMS  result, 
make  a  1-point  RM  measurement  close  to  the 
GEMS  or  GERMS  measurement  point  to 
check  for  stratification.  Agreement  between 
the  1  point  RM  result  and  the  GEMS  or 
GERMS  result  would  indicate  that 
stratification  might  exist;  therefore,  relocate 
the  GEMS  or  GERMS  measurement  point  to 
a  point  of  average  value.  If  there  is 
disagreement,  the  cause  for  the  high  mean 
difference  might  be  significant  losses  of 
pollutant  in  the  sample  lines.  A  way  to  check 
for  line  losses  is  to  calibrate  the  GEMS  or 
GERMS  at  the  analyzer  and  through  the  probe 
and  compare  the  results.  Other  causes  of  high 
mean  differences  include  erroneously  labeled 
calibration  gases,  interferences,  and  errors  in 
conversion  factors  or  assumed  values  (e.g., 
moisture  content)  used  in  calculations.  Also, 
check  NOx  GEMS’s  for  NOj  losses. 


Equation  3:  Sj  = 


i=l 


Vi=l  ) 

n 


(n-1)  ■ 


6.4.3  Confidence  coefficient  (CC).  The 
owner  or  operator  shall  calculate,  record,  and 
report  the  2.5  percent  error  GG  (one-tailed) 
using  Equation  4. 


7.  Parameter  Monitoring  System  Validation 
Requirements 

In  order  for  a  parameter  monitoring  system 
to  be  used  as  part  of  an  enhanced  monitoring 
protocol,  the  owner  or  operator  must 
establish  a  correlation  (a  known  relationship 
between  the  output  of  a  parameter 
monitoring  system  and  the  applicable 
emission  limitation  or  standard),  except 
where  the  emission  limitation  or  standard 
itself  is  expressed  in  terms  of  the  monitored 
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parameter.  A  correlation  can  either  be  a 
predictive  relationship  in  which  parameter 
output  values  are  given  predicted  emission 
values  or  a  demonstrated  compliance 
relationship  in  which  a  parameter  value  (or 
range  of  parameter  values)  is  established  at 
which  compliance  with  the  applicable 
emission  limitation  or  standara  is  achieved 
without  attempting  to  predict  and  verify  that 
such  parameter  value  will  result  in  a 
spedhed  emission  value. 

7.1  Validation  requirements  for  a 
predictive  parameter  monitoring  system.  In 
addition  to  the  relative  accuracy  verification 
test  procedures  under  section  6  of  this 
appendix  C,  the  owner  or  operator  that 
chooses  to  use  a  parameter  monitoring 
system  to  predict  emissions  must  provide 
additional  documentation  that  establishes  the 
correlation  between  the  monitored 
parameters  and  the  predicted  emission 
values. 

7.1.1  Except  for  parameter  monitoring 
systems  that  involve  fuel  sampling  and 
analysis,  fuel  supplier  certification 
procedures,  calculations  of  VOC  emissions 
based  on  a  combination  of  manufacturer 
formulation  data  aiKl  reference  method  data, 
or  other  parameter  noonitoring  systems  that 
predict  emissions  output  solely  on  the 
content  of  process  materials,  the  correlation 
shall  require  additional  site-specific  testing 
involving  comparisons  of  concurrent  RM  and 
parameter  monitoring  system  measurements 
performed  prior  to  the  ^  test  required 
pursuant  to  Section  6  of  this  appendix  C  The 
permitting  authority  may  accept  testing 
performed  at  other  emissions  units  with 
equivalent  design  and  operating  conditions 
in  place  of  site-specific  data  upon  a 
demonstration  the  owner  or  operator  that 
such  prior  test  results  on  similar  emissions 
units  document  that  site-specific  conditions 
would  not  affect  the  parametric  relationship. 

7.1.2  The  number  of  tests  shall  be,  at  a 
minimum,  three  concurrent  RM  and 
parameter  monitoring  system  measurements 
at  three  process  operating  loads  (low,  mid, 
and  hi^  loads).  The  owner  or  operator  must 
identify  any  other  process  or  operating 
conditions  that  may  affect  the  parametric 
relatioiiship,  and,  for  each  such  conditicm, 
the  owner  or  operator  must  conduct  at  least 
three  test  runs  at  representative  points  over 
the  maximum  potential  range  for  the 
applicable  process  or  operating  condition. 

The  results  of  these  site-specific  tests  will  be 
used  to  develop  the  predictive  relationship 
(expressed  as  an  algorithm  or  graph)  which 
will  then  be  tested  using  the  RA  procedures 
in  Section  6  of  this  appendix  C 

7.2  Validating  oth^  parameter 
monitoring  systems. 

Section  &4.4(c)  allows  an  owner  or  operator 
that  proposes  to  use  a  parameter  monitoring 
system  to  establish  parameter  levels  that 
assure  compliance  with  the  applicable 
emission  limitations  or  standees.  Such  a 
parameter  level  is  defined  in  part  64  as  a 
demonstrated  compliance  parameter  level 
(DCPL). 

7.2.1  Establishirtg  a  demonstrated 
compliance  parameter  level  (DCPL).  If  the 
owner  or  operator  elects  not  to  use  the 
parameter  monitmlng  system  as  a  predictive 
monitoring  method,  the  owner  or  operator 


shall  identify  through  testing,  and  report 
with  the  EMP  validation  demonstration,  a 
DCPL.  The  DCPL  may  be  established  at  a 
minimum  or  maximum  parameter  level,  ot 
within  a  range  of  values,  depending  upon  the 
type  of  parameter  monitored.  The  owner  or 
operator  must  conduct  at  least  three 
concurrent  parameter  and  RM  measurements 
at  the  specified  levels  of  these  parameters 
that  provide  an  assurance  that  any  applicable 
emission  limitations  or  standards  that  are 
monitored  by  the  parameter  monitoring 
system  are  achieved  at  such  parameter  fovels. 
if  the  RM  tests  demonstrate  a  significant 
margin  of  compliance  at  the  concurrently 
measured  parameter  levels,  the  permitting 
authority  may  approve  a  DCPL  tnat  varies 
from  the  measur^  demonstrated  compliance 
parameter  level  upon  a  demonstration  by  the 
owner  or  operator  that  such  variation  will 
satisfy  the  requirements  for  a  DCPL  in  this 
part  The  owner  or  operator  shall  use 
empirical  relationships  based  on  previous 
studies  or  theoretical  relationships  with 
sensitivity  analyses  to  make  such 
demonstration. 

7.2.2  Additional  demonstration 
requirements.  The  owner  or  operator  must 
identify  any  other  process  or  operating 
conditions  that  may  affect  the  parametric 
relationship.  Where  such  other  process  and 
operating  conditions  may  affect  the 
correlation  of  the  parametw  EMP  output  to 
compliance  %vith  tbe  applicable  emission 
limitation  or  standard,  tbe  owner  or  operator 
must  either 

7.2.2. 1  Establish  DCPL’s  limiting 
variations  in  such  other  process  and 
operating  conditions  so  that  tbe  parameter 
monitoring  system  can  provide  a  valid 
demonstration  of  compliance  with  the 
applicable  emission  limitation  or  standard;  or 

7.2.2.2  Conduct  such  additional  site- 
specific  concurrent  RM  and  parameter 
monitoring  system  testing  as  may  be 
necessary  to  demonstrate  that  the  DCPL 
remains  a  valid  demonstration  of  compliance 
with  the  applicable  emission  limitations  or 
standards  being  monitored  under  maximum 
potential  variations  in  such  other  process  and 
operating  conditions.  At  a  minimum,  tbe 
number  of  concurrent  RM  and  parameter 
monitoring  system  measurements  shall  be 
comparable  to  the  specifications  in  section 

7.1  of  this  appendix. 

Appendix  D  to  Part  64 — General 
Quality  Assurance  Plan  Specifications 
for  Enhanced  Monitoring  Protocols 

1.  Introduction 

The  quality  assurance  (QA)  plan  is  the 
basis  for  assessing  and  maintaining  the 
quality  of  data  for  enhanced  monitoring 
protocols  (BMP's).  Quality-assured  EMP  data 
are  essential  since  EMP  data  are  used  for 
certifying  compliance  with  permitted 
emission  limitations  or  standards.  A  quality 
assurance  plan  has  two  functions;  (1) 
Assessment  of  the  quality  (accuracy  and 
precision)  of  tbe  EMP  data,  and  (2)  quality 
control  (QC),  which  involves  activities  to 
maintain  or  improve  data  quality.  Both 
functions  form  a  control  loop.  When 
accuracy  or  precision  is  unacceptable,  QC 
must  increase  until  tbe  quality  of  the  EMP 
data  is  acceptable. . 


1.1  CEMS  and  COMS  BMP's.  In  addition 
to  tbe  general  requirements  provided  in  this 
appendix  D,  if  a  gas  CEMS  or  a  COMS  is  used 
as  part  of  an  EMP,  the  owner  or  operator 
shall  follow  the  quality  assurance  and  quality 
control  procedures  provided  in  appendix  P  of 
part  60  of  this  chapter  and  in  Method  203  in 
appendix  M  of  part  51  of  this  chapter, 
respectively.  As  an  ahemative  for  gas 
CEMS's,  the  owner  or  operator  can  elect  to 
use  the  quality  assurance  requirements  in 
appendix  B  of  part  75  of  this  chapter.  Where 
appropriate,  modifications  of  terms  in  the 
referenced  appendices  shall  be  made  in 
accordance  with  section  1.4.1  of  appendix  A 
of  this  part. 

2.  Basic  Elements  of  a  QA  Plan 
The  quality  assurance  plan  must  include  a 
program  of  frequent  (e.g.  daily)  and  less 
frequent  (e.g.,  quarterly  and  annual)  checks 
of  the  E\^.  Quality  control  programs  used 
for  the  certification  of  emissions  and  EMP 
output  verification  may  litclude  daily, 
quarterly  and  annual  equations.  Such 
programs  are  not  limited  to  )u8t  instrumental 
sampling  and  analysis,  but  also  quality 
assessments  of  material  inventories  or  other 
non-instrumental  procedures  used  for 
providing  EMP  data.  The  rigorousness  and 
frequeixy  of  assessment  must  be 
commensurate  with  the  EMP  and  shall  be 
proposed  by  the  source  owner  or  operator  at 
the  time  of  permit  application  for 
incorpcxation  into  the  permit. 

2.1  Quality  control  (QC)  checks  and  error 
assessments.  QC  checks  and  error 
assessments  (e.g,  temperature  and  pressure 
recording  devices  have  foiled)  shall  be  done 
daily,  utdess  the  permit  applicant  can  )ustify 
less  frequent  assessments  to  the  permitting 
authority. 

2.1.1  For  recordkeeping  components  of 
an  EMP,  the  QC  checks  shall  involve 
checking  the  data  forms  to  see  that  all 
required  information  is  reccKded  and  the 
information  is  recorded  correctly. 

2.1.2  For  an  EMP  that  involves 
instrumental  measurements,  the  QC  checks 
shall  describe  the  procedure  for  checking  the 
calibration  error  of  each  instrument  at  the 
zero  (low)  and  span  (high)  levels. 

Alternatives  may  be  used  subject  to  the 
approval  of  the  permitting  authority. 

2.1.3  The  criteria  iat  excessive  error,  l.e., 
when  the  EMP's  data  are  invalid  (e.g,  outside 
performance  specifications  including 
recording  of  insufficient  infcamation),  shall 
be  stated  in  the  QC  plan.  The  plan  proposed 
by  the  owner  or  operator  shall  ensure  that  the 
b^inning  and  ending  times  of  tbe  invalid 
data  period  are  identified. 

2.2  Data  accuracy  assessment  The  QA 
plan  must  include  procedures  (e.g., 
calibration  error,  relative  accuracy  testing, 
inventory  assessment,  or  fugitive  emission 
assessment  plan  review)  for  a  quarterly  and 
annua)  assessment  of  the  EMP's  data 
accuracy  ^d  must  specify  the  criteria  for 
excessive  error  (e.g,  does  not  meet  the 
relative  accuracy  requirement,  foiled  to 
statistically  prove  that  leaks  were  less  than  1 
percent  of  all  potential  leaks). 

2.3  Minimum  data  availability.  40  CFR 
64.4  requires  owners  or  operators  to  operate 
and  maintain  an  EMP  to  ensure  quality  data 
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during  all  times  when  an  emissions  unit  is 
operating,  except  during  defined  periods  of 
calibration,  routine  maintenance,  and  QA 
activities.  The  QA  plan  submitted  by  the 
owner  or  operator  as  a  part  of  the  EMP  shall 
include  an  identification  of  and  justification 
for  the  periods  of  EMP  downtime  associated 
with  QA  activities  and  accounting  for  and 
responding  to  mechanical  breakdowns. 

2.4  Reporting  and  recordkeeping.  The 
requirements  for  reporting  and  recordkeeping 
for  EMP’s  are  provided  in  §§64.5  and  64.6. 
The  QA  plan  proposed  by  the  owner  or 
operator  and  approved  by  the  permitting 
authority  shall  assure  that  the  information 
necessary  for  conformance  with  §§  64.5  and 
64.6  are  obtained  and  maintained.  The  plan 
should  also  include  the  following  provisions 
as  applicable  to  the  QA  plan  for  the  EMP: 

2.4.1  Recording  of  parameter  data  and 
downtime  of  the  process  and  control  systems 
and  reasons  for  downtime. 


2.4.2  Recording  of  reasons  for  deviations 
from  permit  terms  and  conditions. 

2.4.3  Recording  of  downtime, 
adjustments,  and  repairs  of  EMP  components 
or  procedures. 

2.4.4  Reviewing  and  editing  of  the  EMP 
data. 

3.  Reverification  of  Parametric  Relationship 
The  owner  or  operator  shall  include 

procedures  and  a  schedule  in  the  QA  plan  for 
reverifying  over  time  that  data  from  an  EMP 
that  includes  the  use  of  parameter  monitoring 
correlate  to  compliance  with  the  emission 
limitations  or  standards. 

4.  Quality  assurance 

4.1  QA  plan  organization.  The  owner  or 
operator  shall  submit  with  the  permit 
application  a  description  of  the  QA  plan. 

This  document  shall  include  at  a  minimum 
the  following:  (a)  QA  responsibilities 


(including  maintaining  records,  preparing 
reports,  and  reviewing  reports)  among  the 
various  departments,  groups,  or  individuals 
at  the  facility;  (b)  schedules  for  the  daily 
checks,  periodic  audits,  and  preventive 
maintenance:  (c)  check  lists,  data  sheets,  and 
a  spare  parts  inventory;  (d)  preventive 
maintenance  procedures  specified  by  the 
monitor  manufacturer;  and  (e)  description  of 
the  media,  format,  and  location  of  all  records 
and  reports  for  submission  to  the  Permitting 
Authority. 

4.2  QA  plan  revision.  The  QA  plan  shall 
include  provisions  for  a  review  at  least  once 
a  year  of  all  data  generated  by  the  EMP. 

Based  on  the  results  of  the  annual  review,  the 
owner  or  operator  shall  revise  or  update  the 
QA  plan,  if  necessary. 

IFR  Doc.  93-25008  Filed  10-21-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-4544-«] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA  or  “the 
Agency”)  is  today  proposing  revisions 
to  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  The  Oil  Pollution  Act  of  1990 
(OPA)  amends  existing  provisions  of  the 
Clean  Water  Act  (CWA)  and  creates 
major  new  authorities  addressing  oil 
and,  to  a  lesser  extent,  hazardous 
substance  spill  response.  The  revised 
CWA  requires  the  President  to  revise  the 
NCP  to  reflect  these  changes.  The  OPA 
specifies  a  number  of  revisions  to  the 
NCP  that  are  intended  to  enhance  and 
expand  upon  the  current  framework, 
standards,  and  procedures  for  response. 
The  last  revisions  to  the  NCP  were 
promulgated  on  March  8, 1990.  The 
propos^  revisions  will  affect  all  NCP 
subparts  except  F  (State  Involvement  in 
Hazardous  Substance  Response)  and  1 
(Administrative  Record  for  Selection  of 
Response  Action). 

DATES:  Comments  must  be  received  on 
or  before  December  20, 1993. 

ADDRESSES:  Comments:  Comments 
should  be  submitted  in  triplicate  to 
Emergency  Response  Division,  Attn: 
Superfund  Docket  Qerk,  Docket 
Number  NCP-R2/A,  Supierfund  Docket, 
room  M2427,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 

Docket:  Copies  of  materials  relevant  to 
the  rulemaking  are  contained  in  the 
Superfund  Do^et,  room  M2427,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
(Docket  Number  NCP-R2/A)  This 
docket  is  available  for  inspection 
between  the  hours  of  9  am  and  4  pm, 
Monday  through  Friday,  excluding 
federal  holidays.  Appointments  to 
review  the  docket  may  be  made  by 
calling  202-260-3046.  The  public  may 
copy  a  maximum  267  pages  from  any 
regulatory  docket  at  no  cost.  If  the 
number  of  pages  copied  exceeds  267, 
however,  a  charge  of  $0.15  will  be 
incurred  for  each  page  after  page  100. 
FOR  FURTHER  INFORMATTON  CONTACT:  Ms. 
Elizabeth  Zeller,  Emergency  Response 
Division  (5202-G),  U.S.  Environmental 


Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  or  call  703-603- 
8780. 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  today’s  preamble  are  listed 
in  the  following  outline: 

I.  Introduction 

A.  Statutory  Authority 

B.  Background  of  This  Rulemaking 

II.  Revisions  to  the  NCP 
Subpart  A:  introduction 

Subp>art  B:  Responsibility  and  Organization 
for  Response 

Subpart  C:  Planning  and  Preparedness 
Subpart  D:  Operational  Response  Phases  for 
Oil  Removal 

Subpart  E:  Hazardous  Substance  Response 
Subpart  G:  Trustees  for  Natural  Resources 
Subpart  H:  Participation  by  Other  Persons 
Subpart ):  Use  of  Dispersants  and  Other 

III.  Regulatory  Analyses 

A.  ^ecutive  Order  12291 

B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 

I.  Introduction 

A.  Statutory  Authority 

Under  section  311(d)  of  the  Clean 
Water  Act  (CWA),  as  amended  by 
section  4201  of  the  Oil  Pollution  Act  of 
1990  (OPA),  Public  Law  No.  101-380, 
and  pursuant  to  authority  delegated  by 
the  I^sident  in  Executive  Order  (E.O.) 
No.  12777,  the  U.S.  Environmental 
Protection  Agency  (EPA),  in 
consultation  with  the  member  agencies 
of  the  National  Response  Team  (NRT), 
is  today  proposing  revisions  to  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP),  40 
CFR  part  300.  Some  of  the  major  goals 
of  the  OPA  that  affect  the  NCP  include 
expanding  prevention  and  preparedness 
activities  and  enhancing  the  response 
capability  of  the  federal  government. 

One  of  the  primary  purposes  of  the 
NCP  is  to  provide  for  efficient, 
coordinate,  and  effective  action  to 
minimize  adverse  impact  from  oil 
discharges  and  hazardous  substance 
releases.)  Today’s  revisions  are  intended 
to  incorporate  changes  made  by  the 
OPA  that  have  expanded  federal 
removal  authority,  added 
responsibilities  for  federal  on-scene 
coordinators  (OSCs),  and  broadened 
coordination  and  preparedness  planning 
retirements. 

The  OPA  was  enacted  to  strengthen 
the  national  response  system.  The  OPA 
provides  for  better  coordination  of  spill 
contingency  planning  among  federal, 
state,  and  local  authorities.  The  addition 
of  the  National  Strike  Force 


■  Throughout  the  NCP,  “discharge"  also  includes 
“substantial  threat  of  discharge,”  and  “release”  also 
means  “threat  of  release.” 


Coordination  Center  (NSFCC),  for 
example,  would  relieve  equipment  and 
personnel  shortages  that  have  interfered 
with  response  to  oil  spills  posing 
particularly  significant  environmental 
or  human  health  threats.  Today’s  rule 
proposes  to  revise  the  NCP  to 
implement  a  strongly  coordinated, 
multi-level  national  response  strategy. 
The  national  response  strategy, 
contained  primarily  in  subparts  B  and  D 
of  the  NCP,  would  contain  the 
framework  for  notification, 
communication,  logistics,  and 
responsibility  for  response  to  discharges 
of  oil,  including  worst-case  discharges 
and  discharges  that  pose  a  substantial 
threat  to  the  public  health  or  welfare  of 
the  United  States.^  The  amended  NCP 
would  further  strengthen  the  federal 
OSC’s  ability  to  coordinate  the  response 
on  scene  and  would  also  incorporate  a 
new  level  of  contingency  plaiming — 
Area  Committees  and  area  contingency 
plans  (ACPs).  These  committees  and 
plans  are  designed  to  improve 
coordination  among  the  national, 
regional,  and  local  planning  levels  and 
to  enhance  the  availability  of  trained 
personnel,  necessary  equipment,  and 
scientifrc  support  that  may  be  needed  to 
adequately  address  all  discharges. 

The  major  revisions  to  the  NCP  being 
proposed  today  reflect  changes  the  OPA 
made  to  section  311  of  the  CWA.  These 
changes  increase  Presidential  authority 
to  direct  oil  spill  and  hazardous 
substance  cleanup  and  augment 
preparedness  and  planning  activities  on 
the  part  of  the  federal  government,  as 
well  as  vessel  and  facility  owners  and 
operators.  For  example,  revised  CWA 
section  311(c)  requires  the  President  to 
direct  removal  actions  for  discharges 
and  substantial  threats  of  discharges 
posing  a  substantial  threat  to  the  public 
health  or  welfare.  Revised  section 
311(d)  requires  a  number  of  spiecihc 
changes  to  the  NCP,  including  the 
establishment  of  “criteria  and 
procedures  to  ensure  immediate  and 
effective  [flederal  identification  of,  and 
response  to,  a  discharge,  or  the  threat  of 
a  discharge,  that  results  in  a  substantial 
threat  to  ^e  public  health  or  welfare  of 
the  United  States.” 

Section  311(d)  also  mandates  the 
establishment  of  procedures  and 
standards  for  removing  a  worst-case 
discharge  of  oil  and  for  mitigating  or 
preventing  a  substantial  thr^t  of  such  a 
discharge.  Furthermore,  this  section 
requires  the  NCP  to  establish  a  fish  and 
wildlife  response  plan  “for  the 


^Throughout  the  NCP,  the  teim  “substantial 
threat  to  the  public  health  or  welfare”  is  used 
interchangeably  with  “substantial  threat  to  the 
public  health  or  welfare  of  the  United  States.” 
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immediate  and  effective  protection, 
rescue,  and  rehabilitation  of.  and  the 
minimization  of  risk  of  damage  to.  fish 
and  %vildlife  resources  and  their  habitat 
that  are  harmed  or  that  may  be 
jeopardized  by  a  discharge.*'  Section 
311(d)(2XGl  authorizes  consideration  of 
“other  spill  mitigating  devices  and 
substances"  for  inclusion  on  the  NCP 
Product  Schedule,  and  section 
311(d)(2XU  requires  the  establishment 
of  proc^ures  for  the  coordination  of 
activities  of  OSCs.  Area  Committees, 

U.S.  Coast  Guard  (USCC)  strike  teams, 
and  District  Response  Groups  (DRGs). 

Section  311(jX2)  of  the  CWA  requires 
that  a  luitional  response  unit,  induded 
in  today’s  proposed  revisions  as  the 
NSFCC.  be  established  in  Elizabeth  City. 
North  Carolina.  The  NSFCC  “shall 
compile  and  maintain  a  comprehensive 
computM*  list  of  spiU  removal  resources, 
personnel,  and  equipment"  and  “shall 
provide  tedinical  assistance"  to  federal 
OSCs.  Section  311(iX2)  provides  that  the 
NSFCC  will  also  cooidinate  efforts  to 
remove  worst-case  discharges.  Pursuant 
to  section  3110X3),  the  USOG  must 
establish  DRGs  in  each  of  the  10  USCG 
districts  to  provide  “technical 
as.sistanoe,  equipment,  and  other 
resouroe5“  to  fe^ral  OSCs  to  assist  their 
response  activities.  Pursuant  to  section 
311(dX2XK)i  OSCs  must  be  design^ed 
for  each  area  for  which  an  ACP  is 
required  to  bejprepared. 

dection  311(jX4}  addresses  the 
development  ^  an  expanded  national 
oil  spill  respmise  planning  system. 
Under  this  section.  Area  Committees, 
whidi  are  composed  of  qualified 
federal,  state,  and  local  agency 
personnel,  are  directed  to  develop  ACPs 
that  will  address  planning  and 
response-related  issues  and  concerns, 
including  removal  of  worst-case 
discharges,  responsibilities  of  owners 
and  operators  and  government  agencies 
in  removing  dischaiges.  and  procedures 
for  obtainiitg  an  expedited  decision 
regarding  the  use  of  dispersants. 

Section  4202(bX4)  of  the  OPA 
requires  that  the  F^ident  issue 
regulations  within  two  years  of 
enactment  for  owners  or  operators  of 
certain  vessels  and  facilities  to  prepare 
response  plans  to  address,  among  other 
matters,  re^xmse  to  a  worst-case 
discharge  to  the  maximiun  extent 
practicable.  These  fedlity  response 
plans  must  be  consistent  with  the  NCP. 
For  onshore  facilities  that  can  cause 
“significant  and  substantial  harm"  in 
the  event  of  a  worst-case  spill,  these 
plans  must  be  approved  by  the  federal 
government.  Purwant  to  E.0. 12777, 
EPA  is  developing  regulations  that 
include  the  criteria  for  determining 
which  on^ore,  non-transportation- 


related  facilities  are  to  submit  response 
plans  and  which  of  these  plans  are  to  be 
reviewed  and  approved  by  EPA. 
requirem^ts  fw  the  preparation  of 
those  plans,  and  criteria  for  EPA's 
review  and  approval  of  the  submitted 
plans.  The  Agency  proposed  these 
regulations  on  February  17, 1993  (58  FR 
8824).  EPA  will  develop  a  data  ba^  to 
track  both  facilities  and  facility  response 
plans.  USCG  and  the  Department  of  the 
Interior  (DOI)  will  develop  similar 
regulations,  requirements,  criteria,  and  a 
data  base  for  offshore  and 
transportation-related  facilities  and 
vessels. 

B.  Background  of  This  Rulemaking 

The  President  signed  the  OPA  on 
August  18. 1990,  after  both  houses  of 
Congress  passed  the  Act  unanimously. 
After  several  similar  {ut^rosals  had  b^n 
unsuccessful  over  the  past  IS  years. 
Congress  enacted  this  legislation  partly 
in  response  to  the  Exxon  Vafdez  spill 
and  several  other  incidents,  including 
the  Mega  Borg  and  the  American  Trader 
spills. 

The  NCP  was  most  recently  revised 
on  March  8. 1990  <55  FR  8666)  pursuant 
to  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
The  1960  revisions,  focusing  on 
hazardous  substance  response, 
reorganized  the  NCP  to  descrilte  more 
accurately  the  sequence  in  which 
response  actions  are  taken  pursuant  to 
the  NCP,  clarified  existing  language  on 
roles,  responsibilities,  and  activities 
affected  parties,  and  incorporated 
changes  required  by  SARA  as  well  as 
those  suggested  by  program  experience. 

n.  Revisions  to  the  NCP 
Subpart  A — Introduction 

Subpart  A.  the  preface  to  the  NCP, 
contains  statements  of  purpose, 
authority,  applicability,  and  scope.  R 
also  explains  the  abbreviations  and 
defines  the  terms  used  in  the  NCP. 

Authority  and  Applicability  (Section 
300.2) 

The  citation  of  section  311  of  the 
CWA  as  an  authorizing  statute  for  the 
NCP  is  proposed  to  be  revised  to  reflect 
the  amendment  of  the  CWA  by  the  OPA 
and  the  implementing  Executive  Order. 

Scope  (Section  300.3) 

This  section  has  been  revised  to 
reflect  a  change  in  CWA  section  311(c) 
by  adding  a  reference  to  the  exclusive 
economic  zone  and  deleting  certain 
other  language  that  describe  the 
geographic  coverage  of  the  NCP. 

A  reference  to  on-scene  coordinator 
(OSC)  contingency  plans  is  proposed  to 
be  replaced  by  a  reference  to  ACPs. 


Further  information  regarding  this 
change  can  be  found  in  the  discussion 
of  §  300.110,  National  Response  Team, 
and  §  300.210,  Federal  contingency 
plans. 

EPA  also  is  induding  a  discussion  of 
the  Federal  Response  Plan  (FRP)  in 
several  sections  d  today’s  revisions  to 
the  ^KIP,  including  §  300.3(d).  The  FRP. 
signed  by  27  federal  departments  and 
agencies  in  April  1992,  was  developed 
under  the  Disaster  Relief  Act  of  1974,  as 
amended  by  the  Stafford  Disaster  Relief 
Act  of  1988.  The  FRP  establishes  a 
foundation  for  coordinating  federal 
assistance  to  supplement  side  and  local 
response  efforts  to  save  lives,  protect 
public  health  and  safety,  and  protect 
property  in  the  event  of  a  natural 
disaster,  catastrophic  earthquake,  or 
other  disaster  inddent  declared  a  major 
disaster  by  the  President. 

The  delivery  of  federal  assistance  is 
fadlitated  throu^  12  annexes,  or 
Emergency  Support  Fundions  (ESFs), 
which  describe  a  single  functional  area 
of  response  activity:  Transportation, 
communications,  public  works,  fire 
fighting,  information  and  planning, 
mass  care,  resources  support,  health  and 
medical  services,  urban  search  and 
rescue,  hazardous  materials,  or  food. 

The  Hazardous  Materials  annex.  ESF 
#10.  addresses  releases  of  oil  and 
hazardous  substances  that  occur  as  a 
result  of  a  natural  disaster  or 
catastrophic  event  and  incorporates 
prepare^ess  and  response  actions 
carried  out  under  the  NCP.  EPA  serves 
as  the  Chair  of  ESF  #10  and  is 
responsible,  for  overseeing  all 
preparedness  and  response  actions 
associated  with  ESF  #10  activities.  All 
NRT/RRT  departments  and  ag«acies 
serve  as  support  agencies  to  ESF  #10. 

The  current  NCP  in  §  300.3(c) 
indicates  that  actions  taken  pursuant  to 
the  NCP  shall  “conform  to  the 
provisions  of  the  international  joint 
contingency  plans.”  EPA  is  proposing  to 
modify  this  section  to  clarify  that 
response  actions  taken  pursuant  to  an 
international  joint  contingency  plan 
must  be  consistent  with  the  NCP,  to  the 
greatest  extent  possible. 

Abbreviations  (Section  300.4) 

EPA  is  proposing  to  add  new 
abbreviations  used  in  the  NCP  to  this 
section. 

Definitions  (Section  300.5) 

EPA  is  proposing  a  number  of  changes 
to  definitions  currently  induded  in  the 
NCP.  The  term  "Biological  additives”  is 
proposed  to  be  chang^  to 
“Bioremediation  agents”  to  reflect  that 
“nutrient  additives.”  which  are 
bioremediation  agents  currently 
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available  in  the  marketplace,  are 
included  under  the  term.  EPA  is  also 
preparing  changes  to  the  deHnition  to 
reflect  the  current  definition  of 
bioremediation  in  the  scientific 
community  and  to  focus  on  the 
discernible  effect  of  the  agent,  rather 
than  the  p^urpose  of  its  use. 

The  definition  of  “Chemical  agent” 
has  been  revised  in  today’s  proposed 
rule  to  provide  examples  of  chemical 
agents  and  to  clarify  that  the  term  does 
not  include  sorbents. 

"Claim”  has  been  expanded  in  today’s 
proposed  rule  to  include  separate 
definitions  for  purposes  of  a  discharge 
under  the  CWA  and  a  release  under 
CERCLA. 

Currently,  the  definition  of 
"Discharge”  includes  threats  of 
discharges.  Today’s  proposal  would  add 
the  word  "substantial”  before  the  phrase 
"threat  of  discharge”  in  order  to  more 
closely  match  the  language  in  the  OPA. 

"Miscellaneous  oil  spill  control 
agent”  is  proposed  to  be  revised  to 
clarify  that  the  term  does  not  include 
bioremediation  agents,  sorbents,  or 
surface  washing  agents. 

EPA  is  proposing  to  modify  the 
debnition  of  "Preliminary  assessment” 
to  clarify  that  it  applies  only  in  the 
CERCLA  context. 

"Remove  or  removal”  has  been 
expanded  in  today’s  proposal  as  a  result 
of  the  OPA’s  change  to  the  CWA 
definition  to  include  the  containment  of 
oil  or  hazardous  substances.  Additional 
detail  from  the  CWA  definition  further 
explaining  the  term  "welfare”  also  has 
been  included.  Further,  monitoring  of 
action  to  remove  a  discharge  has  been 
added  to  the  definition  to  clarify  that 
costs  of  those  activities  designed  to 
evaluate  the  effectiveness  of  CWA 
removal  actions  are  considered  to  be 
part  of  the  removal  and  give  rise  to 
liability  in  cost  recovery  cases. 

Scientific  research  and  development 
specifically  has  not  been  included  in 
this  definition. 

"Specified  ports  and  harbors”  is 
proposed  to  be  revised  to  include  the 
requirement  that  they  be  identified  in 
area  contingency  plans. 

The  definition  of  “State”  is  proposed 
to  be  revised  to  clarify  that  §  300.515(b) 
addresses  treatment  of  Indian  tribes  as 
states  for  purposes  of  CERCLA. 

The  definition  of  "Trustee”  has  been 
expanded  in  today’s  proposed  rule  to 
reflect  the  fact  that,  in  the  case  of 
discharges  covered  by  the  OPA,  trustee 
may  also  refer  to  a  foreign  government 
official  who  may  pursue  claims  for 
damages  under  the  OPA. 

The  definitions  of  "Facility,”  "Oil,” 
and  “Person”  have  been  expanded  in 
today’s  proposal  to  include  their 


definitions  under  section  1001  of  the 
OPA  in  addition  to  their  current 
CERCLA  definitions. 

The  term  "Oil  pollution  fund”  has 
been  replaced  by  "Oil  Spill  Liability 
Trust  Fund”  in  today’s  proposed  rule. 

The  definition  of  "United  States”  now 
references  the  OPA,  in  addition  to 
CERCLA,  in  today’s  proposal. 

Finally,  EPA  is  proposing  to 
incorporate  in  the  NCP  new  definitions 
based  on  provisions  in  the  OPA, 
provisions  added  to  the  CWA  by  the 
OPA,  and  other  changes  being  proposed 
for  the  NCP  today.  Thus,  in  tray’s  rule, 
EPA  is  proposing  the  addition  of  the 
following  new  definitions;  "Area 
Committee,”  "Area  contingency  plan,” 
"Claimant,”  "Coast  Guard  District 
Response  Group,”  "Damages,” 

"Exclusive  economic  zone,”  "Federal 
Radiological  Emergency  Response 
Plan,”  "Federal  Response  Plan,” 

"Indian  tribe,”  "Lead  administrative 
trustee,”  "National  Pollution  Funds 
Center,”  "National  response  system,” 
"National  Strike  Force,”  "National 
Strike  Force  Coordination  Center,” 
"Removal  costs,”  "Responsible  party,” 
"Sorbents,”  "Spill  of  national 
significance,”  "Surface  washing  agent,” 
"Tank  vessel,”  and  "Worst  case 
discharge.” 

Subpart  B — Responsibility  and 
Organization  for  Response 
Subpart  B  describes  the 
responsibilities  of  federal  agencies  for 
response  and  preparedness  planning 
and  describes  the  organizational 
structure  within  which  response  takes 
place.  It  lists  the  federal  participants  in 
the  response  organization,  their 
responsibilities  for  preparedness 
planning  and  response,  and  the  means 
by  which  state  and  local  governments, 
Indian  tribes,  and  volunteers  may 
participate  in  preparedness  and 
response  activities.  The  term  "federal 
agencies”  is  meant  to  include  the 
various  departments  and  agencies 
within  the  Executive  Branch  of  the 
federal  government. 

The  cnanges  being  proposed  in 
subpart  B  reflect  specific  changes  to 
response  organization  and 
responsibilities  made  by  the  OPA,  as 
well  as  revisions  to  clarify  existing 
provisions  and  conform  to  changes 
being  made  elsewhere  in  this  proposal. 

There  are  a  number  of  important 
changes  to  the  organization  for  planning 
and  response  being  proposed,  reflecting 
the  creation  of  a  new  national  response 
strategy  in  the  OPA.  These  changes 
include  the  addition  of  several  new 
entities,  each  of  which  is  discussed  in 
detail  in  this  preamble.  A  brief  overview 
of  this  organization  and  how  the  various 


entities  involved  are  expected  to 
interact  is  provided  here  to  introduce 
the  more  detailed,  comprehensive 
discussions  that  follow. 

The  OSC  (§  300.120)  is  the  key  actor 
in  the  national  response  system.  The 
OSC  is  the  lead  federal  official  at  the 
scene  of  a  discharge,  responsible  for 
taking  whatever  actions  are  necessary, 
consistent  with  federal  law,  to  remove 
the  threat  posed.  All  other  entities  in  the 
national  response  system  are  intended 
to  utilize  their  expertise  to  support  the 
OSC  during  a  response  action. 
Coordination  between  the  OSC  and 
other  components  of  the  national 
response  system  is  critical  to  the  success 
of  the  oil  spill  response  program. 

The  national  response  system 
functions  as  an  incident  command 
system,  which  is  an  organized  approach 
to  effectively  control  and  manage 
operations  at  an  emergency  incident. 

The  individual  in  charge  of  an  incident 
command  system  is  the  senior  official 
responding  to  the  incident;  for  the 
national  response  system,  this 
individual  is  the  OSC. 

The  national  response  system,  typical 
of  an  incident  command  system,  can 
expand  or  contract  to  accommodate  the 
response  effort  required  based  on  the 
size  and  complexity  of  a  particular 
discharge.  Responses  for  small 
discharges  may  be  performed  by  a 
relatively  small  number  of  individuals 
who  together  assume  ail  functions  of  the 
national  response  system.  Responses  to 
larger,  more  complex  discharges  may 
require  additional  personnel  to  fill  each 
position  in  the  national  response  system 
and  carry  out  the  difficult  time- 
consuming  efforts  to  control  the 
discharge.  Whatever  the  complexity  of 
an  incident  may  be,  requiring 
implementation  of  the  national  response 
system  ensures  there  will  be  one 
individual  who  makes  decisions  and 
provides  instructions.  This  system 
should  result  in  reduced  confusion, 
improved  safety,  better  organized  and 
coordinated  response  actions,  and  more 
effective  management  of  the  incident. 

National  policy  making,  preparedness 
planning,  and  coordination  are  the 
responsibility  of  the  multi-agency  NRT 
|§  300.110).  In  carrying  out  these 
responsibilities,  the  NRT  addresses 
issues  of  general  applicability  across 
agencies,  sites,  and  programs.  In  some 
situations,  particularly  those  that 
transect  regional  boundaries,  the  NRT 
may  be  activated  as  an  incident-specific 
team  to  support  the  OSC’s  emergency 
response* efforts.  In  that  capacity,  its  role 
generally  will  consist  of  bringing  the 
widest  possible  range  of  resources  to 
bear  and  providing  expertise  and  insight 
consistent  with  its  position  as  the  senior 
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level  support  organization  in  the 
national  response  structure. 

The  Regional  Response  Teams  (RRTs) 

(§  300.115)  are  designed  to  function  in 
much  the  same  way  as  the  NRT,  except 
on  a  regional  level.  The  standing  RRT 
serves  as  a  planning  and  coordination 
body,  while  incident-specific  RRTs  are 
formed  from  appropriate  RRT  member 
agencies  in  a  limited  number  of 
situations,  such  as  when  a  discharge 
transects  state  boundaries  or  poses  a 
substantial  threat  to  the  public  health  or 
welfare.  Key  responsibilities  of  the 
incident-specific  RRT  are  monitoring 
the  response,  providing 
communications  support,  making 
recommendations  to  the  OSC  consistent 
with  the  RRT's  expertise,  and 
mobilizing  resources  available  in  the 
region,  as  requested  by  the  OSC  in 
specific  response  situations. 

The  NSFCC  (§  300.145(a)). 
administered  by  the  USCG,  is  a  new 
entity  that  will  focus  its  efforts  on 
identifying,  coordinating,  and 
mobilizing  all  public  and  private  spill 
removal  resources,  both  personnel  and 
equipment.  The  NSFCC  administers  the 
USCG  strike  teams  (§  300.145(a)).  which 
are  available  to  the  OSC  for  a  variety  of 
response  needs,  including  the  provision 
of  specialized  knowledge  and 
equipment.  The  NSFCC  will  support  the 
activities  of  and  serve  as  a  resource  for 
the  OSC,  NRT.  and  RRT  to  ensure  that 
all  appropriate  resources  are  brought  to 
bear  in  a  given  response  situation. 

The  new  DRGs  created  by  the  OPA 
(§  300.145(g))  provide  a  framework  for 
each  USCG  district  to  deliver  its  entire 
response  capability  to  the  removal  of  a 
spill  within  its  borders.  These  groups 
will  provide  an  efficient  mechanism  for 
the  OSC  to  call  upon  the  wide-ranging 
skills,  experience,  and  equipment  of  &e 
USCG  district  staff.  Because  DRGs 
represent  strictly  USCG  resources,  they 
will  not  eliminate  the  need  for  incident- 
specific  RRTs,  which  can  provide 
expertise  and  resources  from  any  of  the 
RRT’s  member  agencies.  When  spills 
cross  USCG  district  lines,  DRGs  can 
work  with  the  NSFCC  to  ensure  that 
their  response  efforts  are  fully 
coordinated. 

In  addition  to  the  response-oriented 
entities  described  above,  the  OPA 
creates  a  new  system  of  Area 
Committees  and  ACPs  within  the 
national  planning  structure  (see  subpart 
C).  The  Area  Committees  are  composed 
of  federal,  state,  and  local 
representatives;  their  primary 
responsibility  is  ACP  development. 

Area  Committees  are  planning  bodies, 
not  response  entities,  although  members 
of  the  Area  Committees  may  have 
specific  roles  during  response 


operations.  ACPs  are  intended  to 
provide  detailed  information  on  the 
geographic  area  covered  by  the  plan  and 
the  response  resources  available  within 
the  area.  They  should  complement  other 
required  planning  activities  by 
providing  a  level  of  localized  site- 
specific  detail  unavailable  in  either  the 
National  or  regional  contingency  plans. 
ACPs  will  be  prepared  under  the 
direction  of  an  OSC,  who  should  draw 
on  the  expertise  of  the  above  described 
entities  (in  addition  to  state  and  local 
resources). 

Use  of  the  Term  “Direct” 

The  NCP  currently  uses  the  term 
“direct”  to  describe  broadly  and 
generally  the  OSC’s  role  in  removal 
response  operations,  particularly  those 
that  are.  at  least  initially,  federally 
funded.  The  term  is  a  shorthand 
expression  for  a  wide  range  of 
management  responsibilities  of  the  OSC. 
The  term  “direct”  is  used  in  this  sense 
in  §§  300.115(b)(2).  300.120(a), 

300.120(e).  and  300.135(a). 

The  OPA  amends  section  311(c)  of  the 
CWA  to  strengthen  federal  removal 
authority.  One  new  feature  of  this 
authority  is  the  ability  to  “direct” 
response  actions  under  sections 
311(c)(l)(B)(ii)  and  (c)(2)(A).  Today’s 
proposed  changes  also  use  the  term 
“direct”  to  describe  a  potential  OSC  role 
in  situations  other  than  federally  funded 
actions  or  private  party  cleanups  being 
monitored  by  the  OSC.  “Direct,”  in  this 
latter  sense,  is  intended  to  convey  more 
than  management  responsibility,  and 
includes  specific  legal  authority  of  the 
OSC  to  guide  the  activities  of  all  parties 
responding  to  a  discharge.  This  revised 
and  expanded  response  authority  is 
described  in  greater  detail  in  the 
preamble  discussions  to  subpart  D, 
Operational  Response  Phases  for  Oil 
Removal,  and  subpart  E.  Hazardous 
Substance  Response. 

Duties  of  President  Delegated  to  Federal 
Agencies  (Section  300.100) 

This  section  is  proposed  to  be  revised 
to  incorporate  references  to  the  OPA 
and  its  implementing  Executive  Order. 

General  Organization  Concepts  (Section 
300.105) 

This  section  is  proposed  to  be  revised 
to  incorporate  Area  Committees  and 
ACPs  into  the  list  of  organizational 
elements  in  §  300.105(c)  and  to  make 
minor  editorial  changes.  Figure  1  also  is 
proposed  to  be  revis^  to  reflect  changes 
made  in  today’s  proposal. 


National  Besponse  Team  (Section 
300.110) 

Section  300.110  proposes  to  include  a 
number  of  changes  that  reflect  new 
language  contained  in  the  OPA  and 
revisions  to  other  provisions  in  the 
proposed  rule.  Mc^ifications  are 
proposed  to  reflect  the  addition  of  Area 
Committees  to  the  national  response 
structure.  The  term  “area  contingency 
plan,”  for  example,  is  proposed  to  be 
used  in  place  of  the  existing  “OSC 
contingency  plan”  (see  preamble 
discussion  of  §  300.210,  Contingency 
Plans.  Under  the  National  Response 
System). 

The  functions  of  the  NRT,  such  as 
developing  recommendations  for 
response  training,  reviewing  regional 
responses,  and  activation  to  support 
response  actions,  remain  unchanged  for 
the  most  part.  However,  a  number  of 
changes  are  proposed.  Section 
300.110(e)  is  proposed  to  be  revised  to 
clarify  the  role  of  the  NRT  with  regard 
to  recommending  changes  to  the  NCP.  ♦ 
Specifically,  the  NRT  is  now  expected 
to  recommend,  to  the  Administrator  of 
EPA,  changes  to  the  NCP  including 
drafting  of  regulatory  language. 

Paragraph  (h).  which  details  the  direct 
planning  and  preparedness 
responsibilities  of  the  NRT  also  is 
proposed  to  be  revised.  Section 
300.110(h)(5)  is  propq^sed  to  be  modified 
to  indicate  that  coordination  procedures 
should  be  developed  “in  coordination 
with  the  NSFCC,  as  appropriate.” 
Coordination  with  the  NSFCC  is 
appropriate  in  the  case  of  discharges  of 
oil  and  releases  of  hazardous  substances 
under  CWA  section  311.  Section 
300.110(h)(6)  is  proposed  to  be  modified 
to  make  the  NRT  responsible  for 
facilitating  research  in  support  of 
response  activities.  This  change  is 
proposed  to  enhance  the  NRT’s  role  in 
research  activities  in  light  of  the 
emphasis  placed  on  such  activities  by 
the  OPA.  "The  NRT  is  also  now 
responsible  for  developing  a  national 
exercise  program,  in  coordination  with 
the  NSFCC,  to  ensure  nationwide 
preparedness  and  coordination 
(§  300.110(h)(9)).  This  new 
responsibility  reflects  the  new  CWA 
requirement  (section  311(j)(7))  for 
periodic  area  response  drills. 

A  conforming  change  is  proposed  in 
paragraph  (j)  of  this  section.  The 
language  of  §  300.110(j)(l)(iii)  currently 
states  that  the  NRT  should  be  activated 
as  an  emergency  team  when  an  oil 
discharge  or  hazardous  substance 
release  involves  a  “significant  threat  to 
the  public  health  or  welfare  or  the 
environment.”  This  last  phrase  is 
proposed  to  read  “substantial  threat  to 


54706 


Federal  Register  /  Vol.  56.  No.  203  /  Friday,  October  22,  1993  /  Proposed  Rules 


public  health  or  welfare  or  the 
environment”  to  reflect  revisions  made 
to  CWA  section  311(c)  by  the  OPA. 

In  addition  to  circumstances  where 
discharges  or  releases  pose  a  substantial 
threat  to  the  public  health  or  welfare  or 
the  environment,  the  OSC  may, 
depending  on  the  circumstances  of  the 
discharge  or  release,  request  activation 
of  the  NRT  to  assist  in  responding  to 
worst  case  discharges.  In  the  event  of  a 
worst  case  discharge,  the  OSC  shall 
“take  whatever  additional  response 
actions  are  deemed  appropriate”  (see 
§  300.324).  Because  the  OPA  definition 
of  worst  case  discharge  (see  §  300.5) 
focuses  on  weather  conditions  and 
relative  amounts  of  discharged  contents 
from  a  vessel  or  facility,  not  on  the 
absolute  size  of  a  discharge,  the  size  of 
a  worst  case  discharge  and  its  effects  on 
the  public  health  or  welfare  or  the 
environment  could  vary  greatly.  For 
example,  in  the  case  of  a  discharge 
during  a  severe  thunderstorm  from  an 
onshore  facility  that  contained  150 
gallons  of  fuel  oil,  the  effects  of  a 
discharge  of  all  150  gallons  might  be 
confined  to  a  relatively  small  area. 

Under  these  circumstances,  local 
response  capability  probably  would  be 
sufficient.  By  contrast,  if  multiple 
onshore  facilities  located  along  major 
rivers  containing  100,000  gallons  of  fuel 
oil  ruptured  during  a  hurricane, 
discharging  their  entire  contents  into 
the  river,  the  OSC  could  request 
activation  of  the  NRT  to  assist  in 
coordinating  local  and  regional  response 
resources,  or  otherwise  supporting  the 
response. 

Regional  Response  Teams  (Section 
300.115) 

The  language  in  §  300.115  is  proposed 
to  be  changed  to  reflect  the  new 
language  contained  in  the  OPA  and 
revisions  to  other  provisions  in  the 
proposed  rule.  Furthermore,  the 
language  in  §  300.115  (a)  and  (b)  will  be 
changed  to  ensure  consistency  between 
ACPs  and  regional  contingency  plans 
(RCPs).  This  includes  tasking  the  RRTs 
with  providing  guidance  to  Area 
Committees  to  ensure  inter-area 
consistency  within  each  region. 

Section  300.115(g)  also  is  proposed  to 
be  changed  to  reflect  the  addition  of  the 
Area  Committee  structure.  New  CWA 
section  311(j)(4)  gives  the  President  the 
responsibility  to  appoint  members  to  the 
Atm  Committees.  The  President 
delegated  this  authority  to  the  Secretary 
of  Transportation  and  the  EPA 
Administrator  in  Executive  Order 
12777.  However,  because  RRT  members 
are  well  positioned  to  determine  who 
&x)m  their  own  ageixaes  are  most 
qualified  to  work  with  OSCs  in 


developing  and  maintaining  ACPs, 
today’s  proposed  rule  gives  the  RRTs 
the  opportimity  to  nominate  Area 
Committee  candidates. 

Further  conforming  changes  have 
been  made  to  §  300.115(i)(9)  to  reflect 
the  addition  of  ACPs  to  the  national 
response  system.  It  is  important  to  note 
that  RRTs  will  not  merely  consider 
changes  to  ACPs,  as  they  do  for  OSC 
contingency  plans  in  the  existing  rule. 
Rather,  the  proposed  NCP  would 
provide  that  the  RRT  recommend 
modifications  to  ACPs. 

Several  other  changes  are  proposed 
for  §  300.115.  The  language  of 
§  300.115(h)  is  propo^  to  be  changed 
to  clarify  that  Indian  tribes  are  not 
governed  by  state  law.  Section 
300.115(i)(6)  is  proposed  to  be  modified 
to  conform  to  new  §  300.910.  Thus, 

RRTs  and  Area  Committees  would  share 
responsibility  for  creating 
preauthorization  plans  for  the  use  of 
dispersants,  surface  washing  agents,  and 
bioremediation  agents.  This  new 
language  reflects  the  incorporation  of 
Area  Committees  into  the  preexisting 
planning  process  concerning  the  use  of 
chemiem  agents.  Section  300.115(i)(ll) 
is  proposed  to  be  added  to  reflect  the 
RRT’s  role  in  the  national  exercise 
program  (see  preamble  discussion  of 
§  300.110,  supra,  for  explanation  of  this 
program). 

Finally,  §  300.115(i)  would  state  that 
RRTs  may  be  activate  as  incident- 
specific  response  teams  if  a  spill  is  a 
worst  case  ffischarge  as  described  in 
§  300.324. 

On-scene  Coordinators  and  Remedial 
Project  Managers:  General 
Responsibilities  (Section  300.120) 

New  CWA  section  311(d)(2)(K)  will 
require  the  NCP  to  designate  a  federal 
for  each  area  for  which  an  ACP  is 
required.  Section  300.120  of  the  NCP 
currently  requires  EPA  and  the  USCG  to 
predesignate  OSCs  for  all  portions  of 
each  r^on. 

In  a  Federal  Register  notice  of  April 
24, 1992  (57  FR 15201),  USCG  Captains 
of  the  Port  (COTPs)  were  designated 
OSCs  for  coastal  areas  for  which  an  ACP 
is  required  under  CWA  sectimi  311(j). 
These  new  designations  are  the  same  as 
existing  OSC  designations  made  by  the 
USCG.  EPA  Regional  Administrators  are 
authorized  to  designate  OSCs  for  inland 
areas  for  which  an  ACP  is  required.  The 
EPA  R^ons  will  consider  their  existing 
designations  when  making  these  newly 
required  designations  to  minimize  or 
avoid  duplication  or  overlap  of 
respoosiUlities  among  OSCs.  These  new 
designations  are  discussed  in  a  new 
§  300.120(b).  Remaining  subsections 
have  been  re-lettered  accordingly. 


Newly  designated  §  300.120(e)  also  is 
propos^  to  b«  changed  to  reflect  the 
OSC’s  responsibilities  concerning  the 
new  area  planning  concept.  Specifically, 
the  proposed  NCP  would  indicate  that 
OSCs  are  responsible  for  overseeing 
development  of  ACPs  in  cooperation 
with  RRTs. 

Notification  and  Communications 
(SeUion  300.125) 

Section  300.125(a)  is  proposed  to  be 
revised  to  eliminate  the  ne^  for  the 
NRC  to  notify  FEMA  of  evacuation 
situations.  As  discussed  later  in  the 
preamble  (§  300.135),  FEMA  no  longer 
performs  evacuations. 

Determinations  to  Initiate  Response  and 
Special  Conditions  (Section  300.130) 

Prior  to  the  OPA,  CWA  section  311(d) 
gave  the  federal  government  the 
discretionary  authority  to  take  certain 
actions  in  cases  where  a  marine  disaster 
created  a  substantial  threat  of  a 
pollution  hazard  to  the  public  health  or 
welfare  of  the  United  States  (including, 
but  not  limited  to,  fish,  shellfish, 
wildlife,  and  the  public  and  private 
shorelines  and  benches).  These  actions 
included:  (1)  Coordinating  and  directing 
all  public  and  private  efl'orts  to  remove 
a  discharge,  or  an  imminent  discharge  of 
large  quantities  of  oil  or  a  hazardous 
su^tance  from  a  vessel;  and  (2) 
removing,  and  if  necessary,  destroying 
the  vessel  without  regard  to  any 
provisions  of  law  governing  the 
employment  of  personnel  or  the 
expenditure  of  appropriated  funds.  This 
CWA  response  authority  for  marine 
disasters  was  deleted  by  the  OPA,  thus 
existing  §  300.130(b)(3)  and  (c)  are 
deleted  in  today’s  proposal. 

CWA  section  311(c)(2),  as  amended 
by  the  OPA,  now  requires  the  federal 
government  to  direct  removal  actions  in 
response  to  a  similar,  but  broader  class 
of  events — any  discharge  of  oil  or  a 
hazardous  su^tance  (regardless  of 
whether  it  qualifies  as  a  “marine 
disaster,”  and  whether  it  is  from  a 
vessel,  offshore  facility,  or  onshore 
facility)  that  is  of  such  a  size  or 
character  as  to  be  a  substantial  threat  to 
the  public  health  or  welfare  of  the 
United  States.  In  directing  removal 
actions  in  the  case  of  a  discharge  that 
OSes  a  substantial  threat  to  public 
ealth  or  welfare  of  the  United  States, 
the  President  may  act  without  regard  to 
any  other  provision  of  law  governing 
contracting  procedures  or  employment 
of  personnel  by  the  federal  government 
and  may  destroy  the  vessel  that  is 
discharging  or  threatening  to  discharge. 
Section  311(c)(1),  as  amended  by  the 
OPA,  continues  to  provide  discretionary 
authority  to  the  President  to  direct  or 
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monitor  all  federal,  state,  and  private 
actions  to  remove  any  discharge  of  oil 
or  a  hazardous  substance  that  does  not 
poso  a  substantial  threat  to  the  public 
health  and  welfare  of  the  United  States. 

These  changes,  as  well  as  an  effort  to 
clarify  the  distinction  between  CWA 
and  CERCLA  authorities  are  reflected  in 
new  §  300.130(b)  and  redesignated 
§  300.130(c)  (formerly  (b)(2)). 

Specifically,  proposed  §  300.130(b) 
describes  the  new  OPA  authorities 
(discussed  above)  in  the  case  of  a 
discharge  of  oil  or  a  CWA  hazardous 
substance.  Re-designated  §  300.130(c) 
discusses  existing  authority  for 
responding  to  releases  of  CXRCLA 
hazardous  substances. 

Additionally,  §  300.130(d)  is  proposed 
to  be  revised  to  reflect  the  new  language 
on  the  authority  to  issue  administrative 
orders  that  is  contained  in  CWA  section 
311(e),  as  amended  by  the  OPA.  Section 
311(e)  authorizes  the  President,  upon 
determining  that  there  may  be  an 
imminent  and  substantial  threat  to  the 
public  health  or  welfare  of  the  United 
States,  to  take  any  other  action, 
including  issuing  an  administrative 
order,  that  may  be  necessary  to  protect 
the  public  health  and  welfare  of  the 
United  States.  This  new  authority 
allows  EPA  and  USCG  oflicials  to  issue 
an  order  to  protect  public  health 
expeditiously,  without  pursuing  the 
relatively  timeKonsuming  process  of 
having  the  Attorney  General  initiate  a 
civil  judicial  action.  This  section  also 
has  b^n  modifled  to  clarify  the 
distinction  between  authorities  for  oil 
and  CWA  hazardous  substance 
discharges  on  the  one  hand 
(§  300.130(d)(1)),  and  CERCLA 
hazardous  substance  releases  on  the 
other  (§  300.130(d)(2)).  Finally,  the 
language  in  §  300.130(d)(1)  has  been 
changed  to  track  new  language  in  the 
OPA.  Specifically,  the  phrase  “that 
there  is  an  imminent  and  substantial 
threat  *****  has  been  changed  to  “that 
there  may  be  an  imminent  and 
substantial  threat  *  *  *.*' 

A  number  of  clarifying  changes  are 
proposed  for  §  300.130(fl  in  order  to 
eliminate  any  possible  confusion  about 
the  applicability  of  the  FRERP.  The 
FRERP  is  activated  during  any 
peacetime  radiological  emergency  that 
is  or  will  be  expected  to  have  a 
significant  radiological  eflect  in  the  U.S. 
or  its  territories  requiring  multi-federal 
agency  support.  Non-FRERP  radioactive 
releases  should  be  addressed  in 
accordance  with  the  NCP  as 
appropriate,  but  it  is  important  for  EPA 
and  USCG  oflicials  to  work  in 
coordination  with  the  FRERP  if  that 
plan  is  in  eflect. 


A  new  §  300.130(i)  is  proposed  to  be 
added  to  describe  the  role  of  Federal 
Response  Plans.  More  detail  on  the 
Federal  Respmnse  Plan  is  included  in 
today’s  proposal  under  the  preamble 
discussion  of  proposed  §  300.3. 

Response  operations  (Section  300.135) 

In  addition  to  several  minor  editorial 
changes  made  in  §§  300.135(d)  and 
300.135(c),  a  number  of  cleuifying 
changes  are  proposed  in  these  sections. 
Paragraph  (c)  describes  the  requirement 
for  the  OSC7RPM  to  collect  information 
about  discharges  and  releases.  As  part  of 
this  duty,  under  today’s  proposed 
revisions  the  OSC/RPM  would  be 
required,  to  the  extent  practicable,  to 
determine  whether  a  discharge  is  a 
worst  case  discharge  and  whether  the 
discharge  or  release  poses  a  substantial 
threat  to  the  public  health  or  welfare  of 
the  United  States.  This  change  has  been 
proposed  to  reflect  the  incorporation  of 
these  OPA  concepts  into  the  revised 
NCP  (worst  case  discharges  and 
substantial  threats  to  the  public  health 
or  welfare  are  discussed  in  detail  in  the 
preamble  discussion  of  §§  300.322  and 
300.324). 

The  first  sentence  in  paragraph  (g) 
concerning  FEMA  is  proposed  to  be 
deleted  bemuse  FEMA  no  longer 
performs  evacuations.  In  addition,  the 
language  requiring  the  OSC/RPM  to 
evaluate  incoming  information  and 
immediately  advise  FEMA  of  potential 
major  disaster  situations  has  l^n 
changed  fit>m  “shall”  to  “should.”  This 
revision  has  been  proposed  because  the 
relationship  between  the  OSC/RPM  and 
FEMA  is  now  detailed  in  the  new 
Federal  Response  Plan. 

Section  300.135(h)  is  proposed  to  be 
modified  to  provide  for  a  potentially 
greater  role  for  OSHA  and  HHS  on 
worker  health  and  safety  issues. 
Specifically,  their  role  can  now  go 
beyond  “advice”  and  include  whatever 
“assistance”  is  necessary  and 
appropriate. 

Section  300.135(j)  is  proposed  to  be 
revised  to  reflect  more  accurately  the 
pohcy  on  notification  of  natural 
resource  trustees  and  a  new  OPA 
requirement  for  consultation  with 
affected  trustees  on  the  appropriate 
removal  action  to  be  taken  in 
connection  with  an  oil  spill. 

Specifically,  the  policy  requires  that 
trustees  be  notified  of  all  discharges  and 
releases,  not  only  those  that  are  injuring 
or  may  injure  natural  resources;  the 
OPA  requires  trustees  to  assess  natural 
resource  damage  resulting  firom 
discharges,  which  necessitates  that  they 
be  notified  of  every  discharge  or  release. 

'This  requirement  need  not  be  met  by 
the  OSC/^M  personally,  but  he  or  she 


must  ensure  that  trustees  are  notified. 
Thus,  the  NCP  states  “lt]he  OSC/RPM 
shall  ensure  that  the  trustees  for  natural 
resources  are  promptly  notified  of 
discharges  or  releases.” 

In  the  event  of  an  oil  discharge,  the 
OSC  is  also  required,  pursuant  to  OPA 
Section  1011,  to  consult  with  the 
affected  trustees  on  the  appropriate 
removal  action  to  be  taken.  This 
requirement  is  reflected  in  new 
language  contained  in  §  300.135(j)(2). 

Skition  300.135(k)  is  proposed  to  be 
revised  to  clarify  the  requirement  that 
the  OSC/RPM  consult  with  the 
Department  of  the  Interior  or  the 
Department  of  Commerce  (NOAA)  and, 
if  appropriate,  the  cognizant  federal 
land  managing  agency,  in  the  event  of 
a  discharge  or  release  that  may  affect 
endangered  or  threatened  species.  This 
change  from  discretionary  to  memdatory 
consultation  is  proposed  to  reflect  an 
Endangered  Species  Act  requirement 
that  the  responsible  federal  agency -be 
notified  after  such  an  occurrence. 

Multi-regional  response  (Section 
300.140) 

Conforming  changes  are  proposed  in 
this  section  to  reflect  the  new  provisions 
addressing  ACPs  and  the  elimination  of 
OSC  Contingency  Plans. 

Special  teams  and  other  assistance 
available  to  OSCs/RPMs  (Section 
300.145) 

This  section  is  proposed  to  be  revised 
and  reorganized  to  better  describe 
existing  resources  and  incorporate  new 
resources  available  as  a  result  of  the 
OPA.  Special  teams  are  federally  funded 
and  may  provide  resources  locally  to  the 
OSC/RPM.  These  teams  may  provide  the 
following:  scientific  information, 
manpower,  equipment,  support 
information  systems,  training,  cleanup 
expertise,  and  public  information 
coordination  assistance.  Section  300.145 
details  these  special  teams  and  other 
assistance  available  to  OSCs/RMs. 

National  Strike  Force  (NSF) 

The  discussions  of  the  strike  teams 
and  Public  Information  Assist  Team 
(currently  §§  300.145(a)  and  (g))  are 
proposed  to  be  revised  and  consolidated 
with  a  new  discussion  of  NSFCC. 
Combined,  they  are  now  presented  as 
the  National  Strike  Force  in  proposed 
§  300.145(a). 

Strike  Teams 

Revised  CWA  section  311(d)(2)(C) 
authorizes  the  establishment  of  Coast 
Guard  strike  teams  consisting  of  (1) 
persoimel  “trained,  prepared,  and 
available  to  provide  necessary  services 
to  carry  out  the  National  Contingency 
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Plan;”  (2)  “adequate  oil  and  hazardous 
substance  pollution  control  equipment 
and  material;”  and  (3)  “a  detailed  oil 
and  hazardous  substance  pollution  and 
prevention  plan,  including  measures  to 
protect  Tisheries  and  wildlife.”  The 
Conference  Committee  Report 
accompanying  the  OPA  states  that  strike 
teams  are  to  be  available  upon  request 
by  any  OSC  to  provide  assistance, 
guidance,  and  training  (H.R  Rep.  No. 
101-653. 101st  Cong.  2d  Sess.  at  p.  149). 
Strike  teams  are  considered  to  be  part  of 
the  NSF  “special  team”  within  the 
meaning  of  §  300.145. 

Each  strike  team  is  designed  to  airlift 
highly  skilled  pollution  response 
experts  to  the  scene  of  a  discharge  to 
assist  and  advise  the  OSC  They  can 
assist  in  coordination  with  contractors, 
private  party  responders,  dvic 
volunteers,  state  and  local  goyemment 
responders,  and  the  media.  Their 
expertise  in  vessel  salvage  and 
inventory  of  spedalized  oil  response 
equipment  can  be  critical  to  initial  first 
aid  response. 

Under  the  current  NCP,  a  single  strike 
team  covers  the  Atlantic  and  Gulf  coast 
regions,  and  a  second  covers  the  Padfic 
coast.  Immediately  following  the  Exxon 
Valdez  spill,  the  USCG  conducted  a 
study  to  determine  the  need,  if  any,  for 
additional  strike  teams.  The  study 
determined  that  an  additional  strike 
team  was  required,  with  a  configuration 
similar  to  the  two  existing  teams.  The 
proposed  revisions  to  §  300.145(a) 
would  create  a  new  strike  team  for  the 
Atlantic  coast,  retain  the  current 
Atlantic  and  Gulf  Coast  strike  team 
solely  for  the  Gulf  coast,  and  retain  the 
current  strike  team  on  the  Pacific  coast. 
OSCs  can  request  strike  team  support 
through  the  RRT,  NSFCC,  National 
Response  Center  (NRC),  or  directly 
through  the  commanding  officer  of  the 
appropriate  suike  team. 

National  Strike  Force  Coordination 
Center 

Revised  CWA  sedion  311(j)(2) 
establishes  a  National  Response  Unit  at 
Elizabeth  Qty.  North  Carolina.  Today’s 
proposed  revisions  would  add  the 
NSFCC.  in  §  300.145(a),  as  part  of  the 
NSF  special  team,  satisfying  the 
requirement  for  the  National  Response 
Unit.  All  requirements,  responsibilities, 
and  duties  of  the  National  Response 
Unit  are  assumed  by  the  NSFCX.  The 
name  is  proposed  to  be  changed  to 
reflect  more  accurately  its  function  in 
coordinating  response  resources  rather 
than  participating  directly  in  response 
operations. 

CVVA  section  311(j)(2)  provides  that 
this  entity:  (1)  Shall  compile  and 
maintain  a  comprehensive  list  of  spill 


removal  resources,  personnel,  and 
equipment  that  is  available  worldwide 
and  within  each  designated  area;  (2) 
shall  provide  technical  assistance, 
equipment,  and  other  resources 
requested  by  an  OSC;  (3)  shall 
coordinate  use  of  private  and  public 
personnel  and  equipment  to  remove  a 
worst  case  discharge  and  to  mitigate  or 
prevent  a  substantial  threat  of  such  a 
discharge;  (4)  may  provide  technical 
assistance  in  the  preparation  of  ACPs; 

(5)  shall  administer  Coast  Guard  strike 
teams  and  provide  technical  assistance; 
and  (6)  shall  review  and  maintain  on 
file  ACPs.  The  OPA  Conference  Report 
explains  that  this  provision  is  intended 
to  create  a  system  in  which  private 
parties  supply  the  bulk  of  any 
equipment  and  p)ersonnel  ne^ed  for  oil 
spill  response  in  a  given  area  (H.R.  Rep. 
No.  653, 101st  Cong.  2d  Sess.  at  p.  148 
(1990)).  In  addition,  the  NSFCC  is 
designed  to  reduce  the  OSCs  time 
demands  for  logistical  organization  by 
coordinating  use  of  private  and  public 
response  personnel  and  equipment  for  a 
worst  case  discharge.  The  Report 
emphasizes  that  the  National  Response 
Unit  (U..  the  NSFCC).  in  its 
coordination  of  private  and  public 
response  resources,  should  avoid 
duplication  of  private  initiatives  (Id.). 

The  NSFCC  will  provide  technical 
assistance  to  the  in:  (1)  Selecting, 
locating,  and  employing  specialized 
pollution  response  eouipment  (such  as 
booms  and  skimmers)  that  would  be 
effective  in  responding  to  specific 
problems  at  the  site;  (2)  establishing 
site-specific  equipment  and  manpower 
requirements  to  monitor  and  conduct 
clean-up  operations;  (3)  establishing  the 
necessary  site-specific  lomstics 
requirements  for  the  local  transportation 
of  equipment  into  spill  area  receiving 
and  staging  areas;  and  (4)  planning  day- 
to-day  response  operations  after  a  spilL 

Scientific  Support  Coordinators 

A  revised  discussion  of  scientific 
support  coordinators  (SSCs)  is  included 
as  §  300.145(d)  which  more  accurately 
describes  the  roles  and  capabilities  of 
these  individuals.  Section  300.145(d) 
also  would  introduce  into  the  NCP  the 
concept  of  the  lead  administrative 
trustee  who  would  be  a  federal  natural 
resource  trustee  who  is  designated  on  an 
incident-by-incident  basis  and  chosen 
by  the  other  federal  trustees  whose 
natural  resources  are  affected  by  the 
incident.  The  lead  administrative 
trustee  would  facilitate  effective  and 
efficient  communication  between  the 
OSC  and  the  other  federal  natural 
resource  trustees  during  response 
operations.  The  lead  administrative 
trustee  also  would  be  responsible  for 


applying  to  the  OSC  for  access  to  federal 
response  resources  on  behalf  of  all 
trustees  for  initiation  of  damage 
assessment  and  claims  for  inj^es  to 
natural  resources.  These  response 
resources  include  both  response 
equipment  and  financial  resources.  (The 
lead  administrative  trustee  also  is 
discussed  in  §§  300.155,  300.305,  and 
300.615  of  this  proposed  rule.) 

Radiological  Emergency  Respoirse 
Teams 

The  current  NCP  in  §  300.145(f)  refers 
to  Radiological  Assistance  Teems.  This 
paragraph  is  proposed  to  be  modified  to 
update  this  reference  to  “Radioltwical 
Emergency  Response  Teams”  and  to 
clarify  that  requests  for  their  support 
may  ^  made  through  the  NRC  or 
directly  to  the  EPA  Radiological 
Response  Coordinator  in  the  Office  of 
Radiaticm  Programs. 

District  Response  Groups 

New  CWA  section  311(i)(3)  mandates 
the  establishment  of  Coast  Guard  DRGs 
for  each  of  the  Coast  Guard  districts. 
Today’s  proposal  incorporates  the  DRGs 
in  §  300.145(g)  as  “other  assistance.” 
CWA  section  311(j)(3)  provides  that 
each  DRG  shall  consist  of  USCG 
personnel  and  equipment  for  each  port 
within  the  district,  additional  pre¬ 
positioned  equipment,  and  a  district 
response  advisory  staff.  Section  311(i)(3) 
also  indicates  that  each  DRG:  (1)  Shall 
provide  technical  assistance, 
equipment,  and  other  resources  when 
required  by  an  OSC  through  the  RRT  co¬ 
chair,  (2)  shall  maintain  all  USCG 
response  equipment  within  its  district: 
(3)  may  provide  technical  assistance  in 
the  preparation  of  ACPs;  and  (4)  shall 
review  each  of  those  plans  that  affect  its 
area  of  geographic  responsibility.  The 
entity  referred  to  in  the  OPA  as  the 
“district  response  advisory  staff’  will  be 
known  as  the  District  Response 
Advisory  Team  (DRAT)  and  will  consist 
of  several  full-time  spill  professionals 
who  will  be  available  to  provide 
technical  assistance  to  the  OSC  through 
the  RRT  co-chair  in  the  event  a  spill 
exceeds  local  response  capabilities.  The 
DRAT  staff  will  help  ensure  that  ACPs 
in  different  areas  within  the  district  are 
compatible  and  that  pre-staged  response 
equipment  is  available  to  address  spills 
exceeding  local  response  capabilities. 
The  pre-staged  equipment  would 
include  equipment  owned  by 
contractors  and  other  private  parties,  as 
well  as  the  USCG. 

The  Conference  Report  states  that  the 
USCG  should  give  priority  emphasis  to 
several  factors  in  determining  where  to 
locate  the  DRG  personnel  and  pro¬ 
positioned  equipment,  including:  (1) 
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The  availability  of  facilities  for  loading 
and  unloading  heavy  or  bulky 
equipment  by  barge;  (2)  the  proximity  to 
an  airport  capable  of  supporting  large 
military  transport  aircraft;  (3)  the  flight 
time  to  provide  response  to  oil  spills  in 
all  areas  of  the  Coast  Guard  district  with 
the  potential  for  marine  casualties;  (4) 
the  availability  (rf  trained  local 
personnel  capable  of  responding  in  an 
oil  spill  emergency;  and  (5)  areas  where 
large  quantities  of  petroleum  products 
are  transported  (H.R.  Rep.  No.  101-653, 
101st  Cong.,  2d  Sess.,  at  p.  149). 

Each  of  these  factors  is  important  in 
ensuring  adequate  capability  to  respond 
to  oil  spills  requiring  a  substantial 
commitment  of  clean-up  resources. 
During  the  response  to  the  Exxon 
Valdez  spill,  equipment  adequate  to 
contain  and  clean  up  the  spilled  oil  was 
not  available  during  the  initial  days  of 
the  incident,  fri  addition,  staging  (i.e., 
assembly)  of  equipment  had  to  be 
performed  at  the  scene  of  the  spill  from 
mobile  platforms,  requiring  that  the 
equipment  be  lowered  from  aircraft  or 
delivered  by  boat.  The  small  airstrip  at 
Valdez  could  not  accommodate  large 
transport  planes  that  are  capable  of 
carrying  b^ms,  skimmers,  and  other  oil 
spill  response  equipment.  Furthermore, 
personnel  trained  to  move  sudi 
equipment  were  not  available  locally. 

All  of  these  factors  exacerbated  the  slow 
delivery  of  clean-up  equipment, 
allowing  the  oil  spill  to  spread  across 
larger  areas. 

The  new  I^Gs  create  a  framework  by 
which  eardi  USGG  district  is  able  to 
deliver  its  full  resources  in  the  most 
efficient  manner  to  respond  to  an  actual 
discharge  or  to  a  substantial  threat  of  a 
discharge. 

National  Polluticm  Funds  Center  (NPFC) 

Title  I  of  the  OPA  sets  out 
requirements  and  procedures  for  the  Oil . 
Spill  Liability  Trust  Fund  (OSLTF). 
Executive  Older  12777,  section  7, 
delegates  those  OPA  functions 
respecting  payment  of  removal  costs 
and  claims  and  determining  consistency 
with  the  NCP  to  the  Secretary  of  the 
Department  in  which  the  Coast  Guard  is 
operating.  The  NPFC  has  been 
established  by  the  Secretary  of 
Transportation  and  the  USCG 
Commandant  to  implement  these 
functions.  Today’s  proposal  would 
make  the  NPFC  a  special  team  under 
§  300.145.  The  NPFC’s  responsibilities 
include: 

•  Providing  OSLTF  moneys  for 
removal  actions  and  to  initiate  natural 
resource  damage  assessments; 

•  Implementing  procedures  for 
presentation,  filing,  processing. 


settlement,  and  adjudication  of  claims 
against  the  OSLTF; 

•  Paying  appropriate  costs,  damages, 
and  claims,  including  activities  to 
process,  settle,  and  administratively 
adjudicate  such  costs,  damages,  and 
claims,  resulting  from  oil  discharges; 

•  Issuing  Certificates  of  Financial 
Responsibility  to  those  owners  and 
operators  that  have  demonstrated  the 
ability  to  pay  for  costs  and  damages  that 
may  be  incurred  by  their  vessel  in  the 
event  of  a  discharge; 

•  Recovering  money  from  responsible 
parties  fw  costs  and  damages  resulting 
from  oil  discharges  to  the  frill  extent  of 
liability  under  the  law;  and 

•  Establishing  procedures  for  • 
assigning  project  numbers,  fund 
ceilings,  and  related  accounting  data  for. 
(1)  Incident-specific  removal  activities 
performed  by  federal  OSCs;  (2)  incident- 
specific  removal  activities  by  states  as 
described  in  the  preamble  discussion  of 
§  300.180;  (3)  the  initiation  of  natural 
resource  damage  assessment  activities 
as  described  in  the  preamble  discussion 
of  subpart  G;  and  (4)  claims,  as 
described  in  §  300.700(h). 

Concentrating  OSLTF  responsibilities 
in  the  NPFC  should  help  to  ensure  that 
the  OSC  is  not  preoccupied  with 
funding  issues  during  a  response.  In  this 
sense,  the  NPFC  is  similar  to  the  other 
special  teams  described  in  §  300.145 
that  provide  specialized  expertise  to 
support  the  (^C’s  response  eflbrts. 

Emergency  Task  Forces 

Section  300.145(b)  is  proposed  to  be 
deleted  in  today’s  rule  and  the 
subsequent  sections  would  be 
renumbered.  This  change  is  proposed 
because  the  requirement  formerly 
contained  in  section  311(c)(2)  of  the 
CWA  has  been  revised  by  the  OPA  to 
eliminate  the  language  addressing 
requirements  for  emergency  task  forces 
in  major  ports.  As  not^  in  the  {uoamble 
discussion  of  “specific  requirements  lot 
inland  and  coastal  zones”  in  subpart  C, 
the  duties  of  these  emergency  ta^ 
forces  have  been  assumed  by  Area 
Committees  in  the  coastal  zone. 

Worker  Heohh  and  Safety  (Section 
300.150) 

Section  300.150(a)  is  proposed  to  be 
revised  to  clarify  that  the  national 
response  system  is  an  incident 
command  system  (see  discussion  of 
incident  command  system  elsewhere  in 
the  preamble  discussion  of  subpart  B). 
The  phrase  "with  plans  approved  under 
section  18  of  the  OSH  Act”  is  proposed 
to  be  moved  firom  paragraph  (e)  to 
paragraph  (c). 


Public  Information  and  Community 
Relations  (Section  300.155) 

The  language  of  today’s  proposed  rule 
reflects  the  proposed  role  of  the  lead 
administrative  trustee  in  coordinating 
information  dissemination  relating  to 
natural  resource  damage  assessments. 
(See  discussion  of  lead  administrative 
trustee  in  the  preamble  discussion  of 
§  300.145(d).) 

The  implementation  of  §  300.155  may 
vary  across  sites  as  a  result  of  the  OPA 
and  associated  changes  made  elsewhere 
in  this  proposal.  Specifically. 

§§  300.322(c)  and  300.415(c)  now 
provide  greater  opportunities  for  the 
OSC  to  seek  support  in  disseminating 
information  to  the  public  in  the  case  of 
substantial  threats  to  the  public  health 
or  welfare.  Specific  OSC  responsibilities 
described  in  §  300.155  may  be  delegated 
by  the  OSC  to  lead  agency  or  RRT 
officials  to  permit  the  OSC  to  focus  his 
or  her  efforts  on  directing  activities 
associated  with  the  actual  removal 
actions  being  taken.  For  more  detail  on 
how  responses  to  substantial  threats  to 
the  public  health  or  welfare  will  be 
conducted,  see  the  preamble 
discussions  for  §§  300.322(c)  and 
300.415(c). 

Documentation  and  Cost  Recovery 
(Section  300.160) 

Language  in  §  300.160(a)(2) 
concerning  OSC  reports  is  proposed  to 
be  deleted  because  of  the  decreased 
importance  of  these  reports  in  the 
revised  NCP.  (See  preamble  discussion 
of  §  300.165,  imm^ately  following.) 

OSC  Reports  (Section  300.165) 

Today’s  proposed  revi»ons  to  the 
NCP  would  delete  the  current 
requirement  in  §  300.165  to  prepare 
reports  for  all  responses  to  major 
discharges  cm*  releases.  The  original 
purpose  of  the  OSC  report  was  to 
summarize  activities  at  the  site  and  to 
communicate  lessons  learned,  discuss 
any  problems  encountered  in  the 
response,  and  recommend 
improvements  which  need  to  be  shared 
throughout  the  response  community.  In 
the  March  8, 1990,  revisions  to  the  NCP 
(55  FR  8666),  EPA  recognized  that  OSCs 
have  extensive  responsibilities  and  that 
responding  to  discharges  and  releases  is 
a  higher  priority  than  drafting  the  OSC 
report.  Consequently,  the  Agency 
extended  the  deadline  for  completing 
OSC  reports  from  60  days  to  one  year 
after  completicm  of  the  response  action 
or  when  requested  by  the  RRT. 

Recently,  EPA  has  reassessed  the 
desirability  of  requiring  an  OSC  rep>ort 
for  all  responses  to  major  discharges  or 
releases.  The  already  considerable  time 
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demands  placed  on  the  OSC  have 
increased  dramatically  with  the 
enactment  of  the  OPA.  New  OSC 
responsibilities  under  the  OPA  include 
chairing  the  Area  Committees, 
overseeing  the  drafting  of  ACPs,  and 
directing  responses  to  discharges  that 
pose  a  substantial  threat  to  the  public 
health  or  welfare.  Preparing  the  OSC 
report  is  an  additional  paperwork 
burden  that  is  not  statutorily  mandated. 
Furthermore,  the  most  important 
information  contained  in  the  OSC 
report — lessons  learned  in  specific 
responses — is  expected  to  be  available 
from  other  materials  prepared  by  the 
OSC,  including  the  pollution  report  and 
the  OSC  log  book.  These  documents 
could  also  be  used  for  enforcement 
purposes  in  lieu  of  the  OSC  report. 
Today’s  rule,  therefore,  proposes  to 
delete  the  §  300.165  requirement  to 
prepare  OSC  reports  following  a  major 
discharge  or  release.  Section  300.165, 
however,  retains  the  authority  of  the 
RRT  to  request  that  an  OSC  report  be 
prepared  on  a  case-by-case  basis.  The 
authority  of  the  NRT  to  do  likewise  has 
been  added. 

Paragraph  (c).  which  details  the 
format  of  the  OSC  report,  is  proposed  to 
be  deleted.  This  change  is  consistent 
with  a  decreased  importance  of  OSC 
reports  in  the  revised  NCP. 

Federal  Agency  Participation  (Section 
300.170) 

The  introduction  to  this  section  is 
proposed  to  be  modified  to  track  more 
closely  the  language  used  in  OPA 
section  1006(c)  and  CERCLA  section 
107(j)  regarding  the  functions  of  natural 
resource  trustees.  Also,  references  to 
Area  Committees  and  ACPs  are 
proposed  to  be  added.  Finally,  the 
words  “facilities  or”  are  proposed  to  be 
added  to  §  300.170(d)  to  correct  an 
apparent  oversight  in  previous  NCP 
revisions. 

Federal  Agencies:  Additional 
Responsibilities  and  Assistance  (Section 
300.175) 

Language  in  this  section  is  proposed 
to  be  clarified  to  make  the  agency 
descriptions  listed  in  the  NCP  more 
complete  and  up-to-date.  For  example, 
the  DOC  description  is  proposed  to  be 
expanded  to  include  providing 
information  on  the  sensitivity  of  coastal 
environments  to  clean-up  and 
mitigation  methods.  The  DOI 
description  is  proposed  to  be  expanded 
to  include  its  expertise  in  determining 
the  effects  of  oil  and  hazardous 
substances  on  natural  resources  through 
the  Fish  and  Wildlife  Service.  In 
addition,  the  Minerals  Management 
Service  description  is  proposed  to  be 


changed  to  reflect  its  expertise  regarding 
oil  spill  response  technology  research 
and  oversight  of  offshore  oil/gas 
exploration  and  production  facilities. 
Finally,  the  description  of  the  National 
Park  ^rvice  is  proposed  to  be  expanded 
to  detail  its  expertise  in  responding  to 
threats  to  park  system  lands  and 
resources. 

Section  300.175(b)  is  proposed  to  be 
revised  to  include  a  description  of  the 
General  Services  Administration,  which 
has  been  added  to  the  list  of 
participating  federal  agencies  since  the 
NCP  was  last  revised.  This  section  is 
proposed  to  be  further  revised  to  clarify, 
in  the  Department  of  Justice  description, 
the  role  of  agency  counsel  and  to 
include  a  more  detailed  and  accurate 
description  of  FEMA’s  roles  and 
responsibilities.  In  addition,  the 
description  of  OSHA’s  responsibilities 
is  proposed  to  be  changed  to  better 
reflect  OSHA’s  commitment  to  active 
participation  in  response.  Finally,  the 
description  of  HHS  is  proposed  to  be 
rewritten  to  better  reflect  the  duties  of 
that  department. 

State  and  Local  Participation  in 
Response  (Section  300.160)  and 
Nongovernmental  Participation  (Section 
300.185) 

Section  300.180(b)  is  proposed  to  be 
added  to  clarify  the  significant  role 
played  by  state  and  local  officials  in 
preparing  ACPs.  The  term  “state”  in 
§  300.180  is  also  meant  to  encompass 
Indian  tribes.  This  understanding 
reflects  the  definition  of  “state” 
contained  in  §  300.5,  which  states  that 
Indian  tribes  are  included  as  states  for 
the  purposes  of  the  NCP.  Also,  the 
reference  to  subpart  D  of  the  NCP  in 
proposed  §  300.180(e)  will  be 
eliminated.  This  was  apparently  an 
oversight  in  previous  NCP  revisions  that 
eliminated  references  to  section  311  of 
the  CWA  from  this  provision. 
Conforming  changes  are  proposed  to  be 
made  to  §§  300.180  and  300.185  to 
reflect  the  new  language  of  CWA  section 
311(j)  as  amended  by  die  OPA, 
particularly  with  regard  to  the 
preparation  of  facility  and  vessel 
response  plans  and  the  integration  into 
ACPs  of  technical  and  scientific 
information.  Finally,  it  should  be  noted 
that,  in  accordance  with  OPA  section 
1012(d)(1)  and  (d)(2)  and  E.0. 12777, 
the  USCC,  upon  request  of  a  state 
Governor  or  pursuant  to  an  agreement 
with  a  state,  not  including  Indian  tribes, 
may  obligate  the  OSLTF  for  payment  in 
an  amount  not  to  exceed  $250,000  per 
incident  for  removal  costs  consistent 
with  the  NCP.  These  funds  may  be  used 
only  for  the  immediate  removal  of  a 
discharge,  or  the  mitigation  or 


prevention  of  a  substantial  threat  of  a 
discharge  of  oil. 

Subpart  C — Planning  and  Preparedness 
Subpart  C  describes  the  levels  of 
contingency  planning  under  the 
national  response  system  and  cross- 
references  state  and  local  emergency 
preparedness  activities  under  SARA 
title  III.  The  changes  being  proposed  in 
subpart  C  today  reflect  OPA 
requirements  for  Area  Committees  and 
ACPs  as  well  as  for  a  Fish  and  Wildlife 
and  Sensitive  Environments  Plan. 

Area  Committees/Area  Contingency 
Plans 

The  OPA  expands  the  existing 
planning  and  response  framework  in 
several  ways.  As  discussed  earlier,  the 
OPA  establishes  the  NSFCC  and  USCG 
DRGs  and  also  creates  a  new 
requirement  for  facility  and  tank  vessel 
response  plans.  In  addition,  the  OPA 
creates  an  area-level  planning  and 
coordination  structure  to  supplement 
national,  regional,  state,  and  local 
contingency  planning  efforts.  Amended 
CWA  section  311(j)(4)  establishes  Area 
Committees  and  ACPs  as  the  primary 
components  of  this  structure.  OPA 
section  4202(b)  requires  the  President  to 
designate  areas  for  which  the  Area 
Committees  are  established.  Through 
Executive  Order  12777  (56  FR  54757, 
October  18, 1991),  the  President 
delegated  to  the  Administrator  of  EPA 
responsibility  for  designating  the  areas 
and  appointing  the  committees  for  the 
“inland  zone”  (as  defined  in  NCP 
§  300.5).  The  USCG  was  given 
responsibility  for  designating  areas  and 
appointing  Area  Committees  for  the 
“coastal  zone”  (as  defined  in  §  300.5). 

This  section  of  the  preamble  describes 
the  general  requirements  for  Area 
Committees  and  ACPs.  The  next  section 
describes  how  these  requirements  are  to 
be  implemented  in  the  inland  and 
coastal  zones,  respectively. 

Area  Committees 

Area  Committees  are  to  consist  of 
members  appointed  by  the  President 
from  qualified  personnel  of  federal, 
state,  and  local  agencies.  Area 
Committees  have  three  primary 
responsibilities:  (1)  Preparation  of  ACPs; 
(2)  working  with  state  and  local  officials 
to  enhance  contingency  planning  and 
“assure  pre-planning  of  joint  response 
efforts,  including  appropriate 
procedures  for  metmanical  recovery, 
dispersal,  shoreline  cleanup,  protection 
of  sensitive  environmental  areas,  and 
protection,  rescue,  and  rehabilitation  of 
fisheries  and  wildlife;”  and  (3)  working 
with  state  and  local  officials  “to 
expedite  decisions  for  the  use  of 
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dispersants  and  other  mitigating 
substances  and  devices.** 

Including  local,  state,  and  federal 
representatives  on  Area  Committees 
would  facilitate  the  development  of  a 
comprehensive  plan,  ensure 
coordination  among  various  response 
plans,  and  discourage  unnecessary 
duplication  of  planning  efforts.  In 
addition,  the  Area  Committee  structure 
will  allow  response  experts,  as  ivell'as 
pers(Mis.  groups,  and  agencies  with 
concerns  and  responsibilities  for  the 
environmental  integrity  of  an  area,  to 
play  a  role  in  the  planning  process.  In 
today’s  proposal,  a  new  §  300.205(c)  has 
been  added  to  incorporate  Area 
Committees  into  the  existing  planning 
and  coordination  structure  and  to 
describe  their  responsibilities. 

Area  Committees  are  encouraged  to 
solicit  advice,  guidance,  and  expertise 
from  all  appropriate  sources  (e.g., 
facility  owners  and  operators,  shipping 
company  representatives,  cleanup 
contractors,  emergency  planning  and 
response  ofBcials,  marine  pilots 
associations,  members  of  academia, 
environmental  advocacy  groups, 
response  organizations,  and  concerned 
citizens).  The  Area  Committees  may 
establish  subcommittees  as  necessary  to 
accomplish  the  preparedness  and 
planning  tasks.  The  SSC.  an  NSP 
representative,  and  members  of  the 
DRAT  also  will  be  available  to  assist  the 
Area  Committee  as  consultants. 

Area  Contingency  Plans 

CWA  section  311(j)(4)  requires  each 
Area  Committee,  under  the  direction  of 
the  OSC  for  its  area,  to  prepare  an  ACP 
for  its  area.  The  statute  requires  that 
each  ACP: 

(1)  When  implemented  in  conjunction 
with  the  NCP  be  adequate  to  remove  a 
worst  case  discharge,  and  to  mitigate  or 
prevent  a  substantial  threat  of  su^  a 
discharge,  from  a  vessel,  offshore 
facility,  or  onshore  facility  operating  in 
or  near  the  area; 

(2)  Describe  the  area  covered  by  the 
plan,  including  the  areas  of  special 
economic  or  environmental  importance 
that  might  be  adversely  affected  by  a 
discharge.  In  describing  areas  of  special 
economic  and  environmental 
importance,  several  factors  should  be 
considered,  including  but  not  limited  to 
the  presence  and  proximity  of  natural 
resources,  environmentally  sensitive 
areas,  and'population  concentrations; 
the  location  of  drainage  basins  and 
appropriate  geographic  ainl/or 
topt^raphic  features;  the  location  of 
water  supplies;  and  beaches,  ports, 
recreation^  areas,  areas  of  seasonal 
significance,  and  migratmy  bird 
flyways.  Compliance  with  this 


requirement  may  be  accomplished  in 
part  through  the  Fish  and  Wildfife  and 
Sensitive  Environments  Plan  (discussed 
later  in  this  preamble),  which  is  to  be  a 
part  of  an  ACP; 

(3)  Describe  in  detail  the 
responsibilities  of  an  owner  or  operator 
and  of  federal,  state,  and  local  agencies 
in  removing  a  discharge,  and  in 
mitigating  or  preventing  a  substantial 
threat  of  a  dis^arge.  These 
responsibilities  should  include  specific 
duties,  tasks,  personnel,  and  equipment 
expected,  and  the  stage  of  response  in 
which  they  are  expected  (i.e.,  initial 
response,  long-term  remediation); 

(4)  List  the  equipment  (including 
firefighting  equipment),  dispersants  or 
other  mitigating  substances  and  devices, 
and  personnel  available  to  an  owner  or 
operator  and  federal,  state,  and  local 
agencies,  to  ensiub  an  effective  and 
immediate  removal  of  a  discharge,  and 
to  ensure  mitigation  or  prevention  of  a 
substantial  th^t  of  a  discharge; 

(5)  Describe  the  procedures  to  be 
followed  for  obtaining  an  expedited 
decision  regarding  the  use  of 
dispersants; 

(6)  Describe  in  detail  how  the  plan  is 
integrated  into  other  ACPs  and  vessel, 
offshore  facility,  and  onshore  facility 
response  plans  approved  under  CWA 
section  311(j),  and  into  operating 
procediues  of  the  NSPCC;  and 

(7)  Include  any  other  information  the 
President  requires. 

The  contents  of  an  ACP  are  not 
limited  to  these  elements  but  may 
include  other  information  relevant  to 
the  statutory  requirements  (e.g.,  the 
geographical  area’s  facilities,  vessel 
traffic,  oil  transportatimi  industry,  and 
environmental  characteristics). 

CWA  section  311(jK4)(D)  requires  that 
each  ACP  be  reviewed  and  approved  by 
the  President  (delegated  to  ^A  and  the 
USCG  in  Executive  Order  12777)  and  be 
periodically  updated  by  the  Area 
Committee. 

Today’s  proposal  would  create  a  new 
§  300.210(c)  that  describes  the 
requirement  to  prepare  ACPs  and  the 
required  contents  of  such  plans. 

ACPs  are  similar  in  purpose  to  the 
OSC  contingency  plans  described  in 
current  §  300.210(d).  OSC  contingmicy 
plans  identify  probable  locations  of 
discharges  or  releases,  the  available 
resources  to  respond  to  multi-media 
incidents,  where  such  resources  can  be 
obtained,  waste  disposal  methods  and 
facilities  consistent  with  local  and  state 
plans,  and  a  local  structure  for 
responding  to  discharges  or  releases. 
Existing  OSC  ccmtingency  plans  in  the 
coastal  zone  may  aln^y  describe  an 
area  and  plan  similar  to  the  ACPs 
required  by  the  CWA.  In  addition,  EPA 


Regions  generally  have  not  exercised 
their  authority  to  draft  OSC  contingency 
plans  for  the  inland  zone  because  other 
plans,  including  RCPs  and  title  III  local 
emergency  response  plans,  were 
consider^  to  be  adequate  to  provide  for 
a  well-coordinated  response.  For  these 
reasons.  EPA  proposes  to  delete 
§  300.210(d).  Nonetheless.  Area 
Committees  may  wish  to  use  existing 
OSC  contingency  plans  and/or  RCPs  in 
developing  ACPs.  As  part  of  today’s 
proposed  revisions,  all  references  to 
“O^  Contingency  Plans”  in  the  NCP 
would  be  changed  to  "area  contingency 
plans.” 

The  existing  requirement  in 
§  300.210(d)(2)  that  OSC  plans  be 
coordinated  with  all  appropriate 
response  plans — especially  with  title  III 
local  emergency  response  plans — has 
been  incorporated  in  §  300.210(c)(2)  of 
today’s  proposal  to  apply  to  ACPs. 
Today’s  proposed  §  300.210(cK3)(C) 
notes  that  kmgthy  equipment  lists  need 
not  be  includ^  in  the  body  of  the  ACP, 
but  may  be  provided  in  an  appendix  or^ 
by  reference  to  other  relevant  emergency 
plans. 

As  one  part  of  an  overall  preparedness 
program,  CWA  section  311(i)(7)  requires 
periodic  unannounced  drills  of  removal 
capability  in  areas  for  which  ACPs  are 
required  and  under  relevant  tank  vessel 
and  facility  response  plans.  These  drills 
may  include  p^idpation  by  federal, 
state,  and  loc^  agendas,  the  owners  and 
operators  of  vessels  and  fadlities  in  the 
area,  and  private  industry.  The  NSFCC, 
together  %vith  the  cognizant  program 
managers  of  the  USCG  and  ^A,  would 
ad  as  a  clearinghouse  for  these 
exerdses,  partidpating  in  the 
developmmit,  execnition,  and  evaluation 
process.  The  Administrator  and  the 
Secretary  of  the  department  in  which 
the  Coast  Guard  is  operating  may 
publish  annual  reports  on  these  drills, 
induding  an  assessment  of  the 
effechveness  of  the  plans  and  a  list  of 
amendments  made  to  improve  plans. 
The  NSFCC  may,  in  conjundion  with 
the  cognizant  program  managers  of  the 
USOG  and  EPA,  condud  unannounced 
area  or  multi-area  exerdses.  Today’s 
proposal  would  create  a  new  §  300.212 
that  describes  the  requirement  for  these 
area  response  drills. 

Specific  Requirements  For  Inland  and 
Coastal  Zones 

Under  the  current  NCP,  EPA  and  the 
USCG  have  taken  different  approaches 
to  planning  and  preparedness  in  the 
inland  and  coastal  zones  respedively. 
For  example,  the  USCG  has  Emergency 
Task  Forces  required  under  CWA 
sedion  311(c)(2Kc).  "Multiple- Agency 
Lcx:al  Response  Teams”  (MALRTs)  exist 


54712 


Federal  Register  /  Vol.  58,  No.  203  /  Friday,  October  22,  1993  /  Proposed  Rules 


in  several  ports.  As  noted  above,  EPA 
has  relied  more  on  RCPs  and  Title  III 
local  emergency  response  plans  rather 
than  develop  numerous  OSC 
contingency  plans.  Similarly,  EPA  and 
the  USCG  have  now  chosen  to  build 
upon  different  features  of  the  existing 
oil  spill  planning  and  response  structure 
in  ensuring  that  all  navigable  waters  and 
adjoining  shorelines  are  subject  to  an 
ACP.  Specifically,  while  the  USCG  is 
using  its  Captain  of  the  Port  structure 
for  the  coastal  zone,  EPA  is  initially 
using  the  13  RRTs  and  their  associated 
geographical  areas  for  the  inland  zone. 

Inland  zone — EPA.  The  existing  NCP 
divides  the  United  States,  its  territories, 
and  its  possessions,  including  portions 
of  the  high  seas,  into  13  areas  of 
responsibility  (40  CFR  300.105(b)  and 
(d)).  These  areas  correspond  to  the  ten 
standard  federal  regions  with  the 
exception  of  the  separate  areas 
established  for  (1)  Puerto  Rico  and  the 
U.S.  Virgin  Islands  of  Region  II;  (2) 
Alaska  of  Region  X;  and  (3)  Hawaii, 
Guam.  Northern  Mariana  Islands, 

Pacific  Island  Governments,  and 
American  Samoa  of  Region  IX.  Each  of 
these  areas  is  covered  by  its  own  RRT 
and  RCP.  Each  of  the  13  areas  of 
responsibility  is  divided  further  into 
coastal  and  inland  zones. 

EPA  has  designated  these  13  ‘‘RRT 
areas”  as  the  initial  areas  for  which 
ACPs  must  be  prepared  in  the  inland 
zone  (57  FR 15198,  April  24, 1992).  EPA 
Regional  Administrators  may  designate 
new  subregional  geographic  areas  and 
appoint  Area  Committees  for  them.  In 
the  process  of  designating  subregional 
areas  in  the  inland  zone,  every  section 
within  a  region  may  be  screened.  If 
smaller  or  subregional  areas  are 
designated  within  a  region.  EPA  intends 
to  publish  the  subregional  designations 
in  the  Federal  Register  at  a  later  date. 

Designation  of  subregional  areas  is  to 
be  based  on  an  analysis  of  the  potential 
risk  of  oil  spills  and  the  environmental 
sensitivity  of  areas  within  each  region. 
Analysis  of  these  geographic  areas 
would  include  consideration  of  the 
following  criteria:  The  pattern  of  past 
spills  and  the  likelihood  of  future  spills; 
the  presence  and  proximity  of  natural 
resources,  environmentally  sensitive 
areas,  and  population  concentrations; 
the  concentration  of  facilities,  pipelines, 
and  transportation  routes  within  the 
region;  the  location  of  drainage  basins 
and  appropriate  geographic  and/or 
topographic  features;  the  location  of 
water  supplier;  and  the  location  and 
capabilities  of  existing  preparedness 
and  response  organizations.  These 
criteria  are  consistent  with  the 
requirements  in  CWA  section 
311(j)(4)(C)  that  each  ACP  ‘‘describe  the 


area  covered  by  the  plan,  including  the 
areas  of  special  economic  or 
environmental  importance  that  might  be 
damaged  by  a  discharge.”  EPA  believes 
that  the  relevant  information  is 
generally  available. 

Pursuant  to  E.O.  12777,  the  EPA 
Administrator  has  designated  the  13 
RRTs  to  serve  as  the  initial  Area 
Committees  for  each  region  (57  FR 
15200,  April  24, 1992).  RRTs  have  the 
desired  composition,  functions,  and 
experience  initially  to  fulfill  the  role  of 
Area  Committees.  RRTs  are  composed  of 
representatives  of  the  15  federal 
agencies  having  a  broad  range  of 
environmental  responsibilities,  state 
agency  representatives,  members  of 
Indian  tribes,  and  local  representatives 
(as  arranged  by  the  state’s 
representative).  RRTs  are  officially 
designated  for  interagency  and 
intergovernmental  planning  and 
coordination  of  preparedness  and 
response  actions  at  the  regional  level. 
They  are  responsible  for  developing 
RCPs  to  address  oil  and  hazardous 
substance  spills  (see  NCP  §  300.115). 

The  EPA  Administrator  has  delegated 
to  the  Regional  Administrators  authority 
to  designate  a  different  Area  Committee 
or  committee  members.  OSCs  should 
develop  the  ACP  in  close  collaboration 
with  the  Area  Committee;  Area 
Committee  members  must  be  active  in 
the  planning  process  if  the  plan  is  to  be 
effective. 

For  all  subregional  areas,  each  RRT 
agency  will  recommend  representatives 
to  EPA  Regional  Administrators  for 
appointment  to  Area  Committees.  In 
addition  to  the  RRT  agency 
representatives,  there  will  be 
appropriate  representatives  firom  each 
state  and  Indian  tribe  and  fi-om  local 
government  in  the  area,  including 
representatives  of  State  Emergency 
Response  Commissions  (SERCs)  and 
Local  Emergency  Planning  Committees 
(LEPCs). 

The  l^T  will  serve  as  the  Area 
Committee  for  the  balance  of  the  region 
not  covered  by  any  newly  designated 
subregional  areas  and  their  committees, 
unless  the  Regional  Administrator 
designates  a  different  committee  for  the 
balance  of  the  region.  This  will  ensure 
that  all  navigable  waters  and  adjoining 
shorelines  are  subject  to  an  ACP. 

As  provided  in  OPA  section 
4202(l3)(l)(B),  ACPs  for  the  inland  zone 
are  to  be  submitted  to  EPA.  The 
Regional  Administrator  shall  approve 
ACPs  for  the  inland  zone.  In  cases 
where  the  RRT  is  not  serving  as  the  Area 
Committee  or  where  subregional  areas 
have  been  designated,  the  Regional 
Administrator  will  request  the  RRTs  to 


review  proposed  ACPs  and  provide 
recommendations  regarding  approval. 

Coastal  zone — USCG.  The  USCG  has 
designated  areas  for  the  coastal  Area 
Committees  and  noted  the  designation 
of  COTPs  as  OSCs  for  the  coastal  zones 
(57  FR  15201,  April  24, 1992).  The 
USCG  designated  contingency  planning 
areas  based  on  the  47  COTP  areas.  The 
areas  covered  by  the  COTPs  are  smaller 
than  the  RRT  areas  and  include  major 
river  systems  associated  with  ports. 

Each  COTP  zone  is  described  in  USCG 
regulations  at  33  CFR  part  3.  The  USCG 
designated  as  areas  those  portions  of  the 
COTP  zone  that  are  within  the  ‘‘coastal 
zone,”  as  defined  by  the  NCP. 

In  E.O.  12777,  the  USCG  was 
delegated  authority  to  appoint  Area 
Committees  for  the  coastal  zone.  Area 
Committees  will  replace  the  Emergency 
Task  Forces  formerly  required  under 
section  311(c)(2)(c)  of  the  CWA  and  the 
MALRTs,  which  currently  exist  in 
several  ports.  Although  the  Area 
Committee  is  not  a  response 
organization,  it  is  anticipated  that  most 
committee  members  will  have  specific 
roles  in  the  response  structure. 

Federal  agency  members  of  the  Area 
Committee  should  be  recommended  by 
the  RRT  member  agencies  for 
appointment  by  the  OSC.  Primary  state 
representatives  to  the  Area  Committee 
should  be  chosen  by  the  lead  agency 
designated  by  each  governor  for 
pollution  preparedness  and  response. 

For  states  with  more  than  one  agency 
involved  in  pollution-related  missions, 
the  OSC  should  ask  each  agency  to 
consider  representatives  from  these 
agencies.  For  local  membership,  the 
OSC  should  coordinate  with  LEPCs. 

As  part  of  their  planning  activities, 
the  Area  Committees  should  address  the 
desirability  of  using  appropriate 
dispersants,  surface  washing  agents, 
surface  collecting  agents, 
bioremediation  agents,  or  miscellaneous 
oil  spill  control  agents  listed  on  the  NCP 
Product  Schedule,  and  the  desirability 
of  using  appropriate  burning  agents.  The 
ACPs  should,  as  appropriate,  include 
applicable  preauthorization  plans  and 
address  the  specific  contexts  in  which 
such  products  should  and  shoi/ld  not  be 
used.  The  preauthorization  plans  should 
address  factors  such  as  the  potential 
sources  and  types  of  oil  that  might  be 
spilled,  the  existence  and  location  of 
environmentally  sensitive  resources  that 
might  be  impacted  by  spilled  oil, 
available  product  and  storage  locations, 
available  equipment  and  adequately 
trained  operators,  and  the  available 
means  to  monitor  product  application 
and  effectiveness.  RRTs  have  the 
authority  to  review  and  approve, 
disapprove,  or  approve  widi 


Federal  Register  /  Vol.  58,  No.  203  /  Friday,  October  22,  1993  /  Proposed  Rules 


54713 


modification  the  preauthorization  plans, 
as  appropriate.  Approved 
preauthorization  plans  should  be 
included  in  the  ACP.  For  dispersants 
and  other  mitigating  substances, 
devices,  or  technologies  not  pre¬ 
approved.  the  ACP  should  outline  the 
process  established  by  the  RRT  for  that 
region  for  an  expedite  decision 
re^rding  the  use  of  these  items. 

For  areas  in  the  coastal  zone,  the  Area 
Committee  should  forward  the 
completed  ACP  to  the  District 
Commander  via  the  District  Chief  of  the 
Marine  Safety,  Security,  and 
Environmental  Protection  Division  for 
review  and  approval.  The  district  will 
be  responsible  for  distributing  the  ACP 
to  the  NSFCC  and  the  RRT  for  review 
and  comment.  The  district  will  compile 
and  review  the  comments  received  and 
recommend  to  the  District  Commander 
that  the  plan  be  approved  or  returned 
for  correction.  The  ACP  review  process 
will  verify  that  all  issues  are  addressed, 
including  consistency  with  the  NCP, 
adjacent  coastal  and  inland  zone  ACPs, 
and  other  federal,  state,  and  regional 
plans. 

Fish  and  Wildlife  and  Sensitive 
Environments  Plan 

Today’s  proposed  revisions  to  the 
NCP  set  forth  the  requirements  for  a 
response  strategy  addressing  fish  and 
wildlife  and  sensitive  environments. 

The  Fish  and  Wildlife  and  Sensitive 
Environments  Plan  would  be  an  annex 
to  each  ACP  and  would  include  new 
provisions  for  the  RRTs,  OSCs,  and  Area 
Committees  regarding  appropriate 
planning  and  preparation  for  potential 
spills.  P^irsuant  to  CWA  section 
311(d)(2)(M),  as  amended  by  OPA 
section  4201(b),  the  President  is 
required  to  include  in  the  revisions  to’ 
the  NCP  a  "fish  and  wildlife  response 
plan  •  *  *  for  the  immediate  and 
effective  protection,  rescue,  and 
rehabilitation  of,  and  the  minimization 
of  risk  of  damage  to,  Hsh  and  wildlife 
resources  and  their  habitat  that  are 
harmed  or  that  may  be  jeopardized  by 
a  discharge.”  Also,  CWA  section 
311(j)(4)(B)  (i)  and  (ii)  and  section 
311(j)(4)(c)(ii),  added  by  the  OPA 
section  4202(a),  call  for  the  assurance  of 
joint  preplanning  by  the  Area 
Committees,  including  •••  •  * 
protection  of  sensitive  environmental 
areas,  and  protection,  rescue,  and 
rehabilitation  of  fisheries  and  wildlife” 
and  a  description  of  “the  area  covered 
by  the  plan,  including  the  areas  of 
special  economic  or  environmental 
importance  that  might  be  damaged  by  a 
discharge.”  Based  on  the  experience  and 
recommendations  of  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  NOAA, 


today’s  proposal  integrates  a  broad 
range  of  factors  to  incorporate  into  this 
new  response  plan.  The  new  Fish  and 
Wildlife  and  Sensitive  Environments 
Plan  would  include  a  "fish  and 
wildlife”  component  addressing  the 
specific  criteria  contained  in  new  CWA 
section  311{d)(2)(M).  Based  on  general 
authority  contained  in  CWA  section 
311(d)(2),  there  also  would  be  a 
"sensitive  environments”  component 
that  incorporates  consideration  of 
broader  factors  designed  to  complement 
the  specific  fish  and  wildlife  criteria  in 
order  to  better  ensure  achievement  of 
the  goals  underlying  the  new 
requirements. 

^nsitive  environments  for  the 
purposes  of  this  section  are  considered 
to  be  those  areas  identified  in  the  EPA’s 
Hazard  Ranking  System  (HRS), 

Appendix  A  of  40  CFR  part  300,  without 
their  associated  HRS  weights.  In 
addition  to  those  areas  recognized  in  the 
HRS  list,  additional  areas  have  been 
identified  for  inclusion  in  the  definition 
of  sensitive  environments  under  this 
section.  They  include  wetlands, 
national  forests,  national  conservation 
areas,  various  state  lands.'biological 
resource  areas,  and  sources  of  drinking 
water.  These  additional  inclusions  are 
considered  sensitive  environments 
under  this  section  because  they  offer 
habitat  to  fish  and  wildlife,  are  critical 
habitat,  are  areas  designated  for 
protection  under  a  state  or  federal 
policy,  contain  significant  biological 
resources  other  than  fish  and  wildlife, 
or  are  more  susceptible  to  adverse 
impacts  from  oil  or  specific 
countermeasures.  Water  bodies  that  are 
utilized  for  drinking  water  are 
considered  a  sensitive  environment 
because  of  the  direct  and  dependent 
relationship  of  the  water  bodies  to  the 
overall  quality  of  the  ecosystem. 

The  r^uirement  in  CWA  section 
311(d)(2)(M)  is  proposed  to  be  met 
through  an  annex  to  each  ACP 
developed  by  the  Area  Committees,  in 
consultation  with  the  FWS,  NOAA,  and 
other  interested  parties,  including  state 
fish  and  wildlife  conservation  ofHcials 
and  Indian  tribes.  Today’s  proposed  rule 
is  intended  to  provide  the  framework  for 
the  Area  Committees  to  develop 
consistent  and  compatible  annexes  for 
the  protection  of  and  mitigation  of 
injury  to  fish  and  wildlife  resources  and 
sensitive  environments. 

Each  annex  is  to: 

•  Identify  and  establish  priorities  for 
protection  of  fish  and  wildlife  resources 
and  habitats,  and  other  sensitive 
environments; 

•  Provide  a  mechanism  for  use  during 
response  to  a  discharge  to  expeditiously 
define  protection  priorities; 


•  Identify  the  potential  effects  of 
response  and  countermeasure  activities 
on  fish  and  wildlife,  their  habitats,  and 
sensitive  environments  and  prioritize 
the  appropriateness  of  such  activities  in 
specific  areas; 

•  Provide  for  preapproval  of 
appropriate  removal  actions  in  specihc 
areas; 

•  Plan  for  monitoring  to  evaluate  the 
effectiveness  of  response  activities  in 
protecting  fish  and  wildlife,  their 
habitats,  and  sensitive  environments; 

•  Identify  and  provide  for  the 
acquisition  and  use  of  necessary 
response  capabilities  to  protect  fish  and 
wildlife,  their  habitats,  and  sensitive 
environments; 

•  Identify  appropriate  state  and 
federal  agency  contacts  responsible  for 
fish  and  wildlife  rescue  and 
rehabilitation  as  well  as  necessary 
permits  or  other  legal  requirements  to 
carry  out  fish  and  wildlife  response 
activities; 

•  Identify  training  required  under  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  SARA  for 
volunteers  in  fish  and  wildlife  response 
activities  and  the  means  for  securing 
such  training  during  a  response;  and 

•  Define  the  requirements  for 
evaluating  the  compatibility  between 
this  annex  and  non-federal  response 
plans  on  issues  affecting  fish  and 
wildlife,  their  habitats,  and  sensitive 
environments. 

In  addition  to  the  framework  provided 
in  the  proposed  rule,  guidance  will  also 
be  developed  by  NOAA  and  the  FWS, 
in  consultation  with  other  federal 
natural  resource  agencies,  and  provided 
to  the  Area  Committees.  This  guidance 
will  cover  collection  and  management 
of  annex-related  information  and 
requirements,  classification  and 
sensitivity  of  different  environments  to 
oil  or  hazardous  substances,  and  the 
environmental  considerations  of 
di^erent  defensive  measures  used  to 
mitigate  the  impacts  of  a  discharge. 

The  existing  spill  response  system 
under  the  NCP  already  addresses  many 
of  the  provisions  of  the  OPA  and  has 
many  components  that  address 
protection  of  fish  and  wildlife  and  their 
habitats.  For  example,  §  300.330 
addresses  Phase  III  wildlife  rescue  and 
conservation  planning  and  response 
activities.  In  addition,  §300.310 
addresses  minimizing  the  threat  to  the 
environment  during  removal  actions 
and  selection  of  defensive  actions,  such 
as  chemical  or  physical 
countermeasures  [see  §  300.900)  that  are 
most  consistent  with  protection  of  the 
environment.  Coordination  among  the 
RRT,  state  fish  and  wildlife 
conservation  agencies,  OSCs,  federal 
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SSCs.  as  well  as  federal,  state,  and 
Indian  tribal  trustees.  aiKl  other  public 
and  private  T^ponse  agencies,  both 
during  contingency  planning  and  actual 
spill  response  activities  presently 
includes  steps  to:  tl)  Identify  resources 
and  habitats  at  risk;  (2)  establish 
priorities  for  areas  of  protection;  13) 
rescue  and  rehabilitate  wildlife;  and  (4) 
facilitate  consistency  and  complianoe 
with  laws  for  protection  of  fish  and 
wildlife. 

The  integration  into  the  Fish  and 
Wildlife  and  Sensitive  Environments 
Plan  of  the  numerous  objectives  listed 
in  the  CWA.  as  amended  by  the  OPA, 
is  designed  to  ensure  consideration  of 
the  various  elements  that  comprise  a 
comprehensive  approach  to  ensuring 
“the  immediate  and  efiective 
protection”  of  fish  and  wildlife,  their 
habitat,  and  other  sensitive 
environments.  Inclusion  of  the  sensitive 
environments  component  would  offer 
the  most  effective  approach  for  planning 
to  avoid  or  mitigate  spill-induced 
injuries  in  areas  that  have  been 
identified  under  this  designation  and 
therefore  have  an  elevated  level  of 
importance  in  addition  to  fish  and 
wildlife  populations  and  their  habitat. 
Sensitive  environments  may  include  a 
human-use  component  which  can 
translate  to  economically  important 
environmental  areas,  such  as  national 
and  state  seashore  recreational  areas. 
These  sensitive  environments  also  may 
be  susceptible  to  the  direct  impacts  of 
oil  or  susceptible  to  the  effects  of 
response  actions.  These  areas  may  be 
determined  to  be  sensitive  because  of 
the  economic  value  of  the  natural 
resource  (e.g..  from  bt)th  a  recreational 
or  commercial  perspective),  or  they  may 
be  habitat  that  is  considered  “unique” 
(such  as  aquaculture  areas,  fishing 
grounds,  or  seasonal  habitats).  For 
example,  in  the  Exxon  Valdez  spill  in 
1989.  one  of  the  richest  marine  fisheries 
habitats  in  the  United  States  was 
contaminated.  Both  the  fish  and 
shellfish  of  this  area  form  a  complex 
ecosystem  that  supports  other  species, 
including  man.  M^y  of  the  species 
afiected  by  the  spill  had  a  commercial, 
recreational,  and  subsistence  value. 

Other  examples  of  sensitive 
environments  identified  under  this 
section  are  archeological  and  Indian 
tribal  sites.  During  the  Exxon  Valdez  oil 
spill,  such  sites  were  destroyed  from  the 
direct  effects  of  the  pil  and  from  the 
effects  caused  by  response  actions. 

Many  of  these  sites  were  originally 
located  in  specific  areas  because  of  a 
particular  characteristic  in  nature.  The 
inclusion  of  these  sites  under  the 
definition  of  sensitive  environments 
will  help  to  preserve  the  historical  and 


cultural  importance  found  in  these  sites 
and  their  original  association  with  the 
environment. 

Sensitive  environments  may  also 
include  bodies  of  water  that  are'of 
importance  for  fish  and  wildlife  habitat 
and  human  use,  such  as  areas  that 
include  drinking  water  supplies.  For 
example,  in  January  1988.  the  rupture  of 
an  aboveground  storage  tank  owned  by 
the  Ashland  Oil  Company  allowed 
750.000  gallons  of  diesel  oil  to  spill 
indirectly  into  the  Monongahela  River  at 
Floreffe.  Pennsylvania.  As  a  result  of  the 
contamination  of  the  Monongahela 
River  by  the  spill,  more  than  70 
communities  had  to  shut  down  their 
drinking  water  supplies.  Identification 
of  these  areas  as  sensitive  would  lead  to 
the  appropriate  preplanning  necessary 
to  protect  the  natural  resource. 

This  proposed  rule  is  designed  to 
provide  the  framework  for  Area 
Committees  to  develop  consistent  and 
compatible  annexes  to  the  ACPs  for  the 
protection  and  mitigation  of  injury  to 
fish  and  wildlife  resoiuces.  their  habitat, 
and  sensitive  environments.  These 
ACPs  will  contain  criteria  for  use  by  the 
OSC  for  the  “protection  of  sensitive 
environmental  areas,  and  protection, 
rescue,  and  rehabilitation  of  fisheries 
and  wildlife.”  The  resources  identified 
in  the  ACPs  should  be  prioritized 
regarding  their  sensitivity  to  oil  and 
specific  countermeasures.  Such  a 
prioritization  would  allow  the  OSCs  to 
better  address  the  threats  to  fish  and 
wildlife,  their  habitat,  and  sensitive 
envirorunents.  Preplanning  for 
dispersants  and  bioremediation 
products  and  burning  agents  is  required 
for  inclusion  in  the  ACP  by  suhparii). 
Such  planning  must  reflect  local 
environmental  conditions.  Such  issues 
are  within  the  purview  of  the  RRTs  and 
should  be  coordinated  with  them. 

Additional  guidance  regarding 
collection  and  management  of  annex- 
related  information  and  requirements, 
the  classification  and  sensitivity  of 
different  environments  to  oil  or 
hazardous  substances,  and  the 
environmental  considerations  of 
different  defensive  measures  used  to 
mitigate  the  impacts  fiom  a  discharge 
will  be  developied  by  NOAA  and  the 
F\VS.  in  considtation  with  other 
qualified  federal  agencies,  and  provided 
to  the  Area  Committees.  The  process  of 
developing  Fish  and  Wildlife  and 
Sensitive  Environments  Plans  for  ACPs 
should  ini’olve  the  appropriate  qualified 
federal,  sUtte,  and  Indian  tribal  trustees. 
The  creation  of  this  annex  is  not 
intended  to  duplicate  existing 
coordination  mechanisms  nor  to 
replicate  plans  and  other  data  that  have 
already  b^n  developed  to  protect  fish 


and  wildlife  resources.  Rather,  the 
intent  is  to  strengthen  response 
capability,  and  make  more  compatible 
the  multiple  efiorts  that  are  initiated  to 
protect,  rescue,  and  rehabilitate  those 
■resources  and  to  minimize  risk  or 
impact  to  their  ihabitats  from  a 
discharge.  . 

The  Fish  and  Wildlife  ana  Sensitive 
Environments  Plan,  which  is  to  be  an 
annex  to  the  ACP.  is  intended  to  ensure 
compatibility  between  various  possible 
response  activities  and  measures  to 
rotect  fish  and  wildlife  resources,  their 
abitat,  and  other  special  areas  of 
ecological  sensitivity  that  may  be 
adversely  affected  by  a  discharge.  As  a 
consequence,  the  effectiveness  of  the 
OSC  in  removing  a  discharge  and 
mitigating  oil  spill  effects  in  a  timely 
fashion  should  be  enhanced  through 
coordinated  and  integrated  efiorts. 
Experience  has  shown  that  pre-planning 
and  response  activities  are  most 
effective  when  accomplished  at  the 
local  level  because  coordination  and 
response  activities  can  more  accurately 
focus  on  local  fish  and  wildlife,  their 
habitats,  and  sensitive  environments  of 
an  area. 

Mechanisms  that  currently  exist  to 
accomplish  the  necessary  identification, 
ranking,  planning,  and  assignment  of 
duties  in  order  to  cany  out  effective 
response  activities  (e.g.,  RRTs.  RCPs, 

EPA  Regional  Offices.  IRPCs,  and  the 
USCG  Marine  Safety  Office)  will  exist 
through  the  Area  Committees  and  ACPs. 
In  addition,  many  federal  and  state 
agencies,  as  well  as  many  private 
organizations,  have  tools  available  to 
identify  resources  and  habitats  at  risk 
and  can  support  the  identification  and 
prioritization  of  fish  and  wildlife 
resources  and  sensitive  environments, 
both  during  contingency  planning  and 
incident  response.  For  example. 

NOAA’s  coastal  environmental 
sensitivity  index  maps  rank  shoreline 
area  sensitivities  to  spilled  oil.  The  FWS 
and  state  wildlife  resource  agencies  , 
facilitate  and  implement  rescue  and 
rehabilitation  efforts  as  well  as  consult 
with  the  OSC  on  wildlife  protection 
activities  during  a  discharge.  In 
addition,  the  federal  SSCs  synthesize 
technical  information  for  the  RRTs  and 
the  OSCs  on  the  effects  of  defensive 
actions  (see  §  300.145).  They  also  assist 
in  planning  for  and  responding  to 
discharges  of  oil  or  hazardous 
substances  to  mininiize  environmental 
impacts,  including  impacts  to  fish  and 
wildlife,  their  habitats,  and  sensitive 
environmental  areas. 

The  Conference  Committee’s  Report 
on  the  OPA  indicates  that  the  provision 
adding  a  new  requirement  for  a  fish  and 
wildlife  plan  was  added  by  section  2002 
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of  the  House  bill  (H.R.  Rep.  No.  653, 

101st  Congress.  2nd  Session  at  p.  147 
(1990)).  The  language  of  the  House  bill, 
which  was  not  included  in  the  statute 
as  enacted,  included  a  number  of 
speciHc  provisions  addressing  the  actual 
contents  of  a  fish  and  wildlife  plan.  For 
example,  the  House  bill  sp>eciBed  that 
the  plan  incorporate  procedures 
assigning  responsibilities  and 
facilitating  communication  among 
federal,  state,  and  local  agencies  with 
expertise  in  these  matters.  In  addition, 
the  House  bill  required  the  plan  to 
provide  for  early  identification  and 
prioritization  of  Hsh  and  wildlife  and 
their  habitat  threatened  by  a  spill. 

The  specific  provisions  of  the  House 
bill  that  were  to  be  included  in  the  plan 
clearly  were  intended  to  ensure  that  fish 
and  wildlife  priorities  would  be  taken 
into  accoimt  when  conducting 
immediate  and  effective  response 
actions.  As  enacted,  the  statute  reflects 
this  intent,  but  does  so  through  a  more 
general  requirement  that  leaves  the 
details  of  implementation  to  the 
discretion  of  federal  agencies  (in 
coordination  with  appropriate  state 
officials)  developing  the  revised  NCP. 

To  the  extent  these  provisions  can  best 
efiectuate  the  goals  of  the  OPA's 
requirement  to  develop  a  fish  and 
wildlife  plan,  the  proposed  rule  adopts 
in  part  the  approach  reflected  by  some 
of  the  specific  provisions  that  would 
have  bron  required  by  the  House  bill. 
Other  elements — such  as  the 
identification  and  ranking  of  sensitive 
environmental  areas,  defining 
environmental  consequences  of 
different  kinds  of  response  actions,  and 
coordinating  various  response  plans 
with  regard  to  aspects  concerning  fish 
and  wildlife  resources  and  habitat — 
have  been  added  because  of  their 
interrelation  with  the  protection  of  fish 
and  wildlife  and  their  habitats.  This 
approach  satisfies  the  intent  of  the  OPA 
for  a  comprehensive  approach  in 
preparing  Fish  and  Wildlife  and 
Sensitive  Environments  Plans. 

This  comprehensive  approach  is  of 
particular  importance  b^ause  the 
requirement  for  a  Fish  and  Wildlife  and 
Sensitive  Environments  Plan  will  be 
implemented  primarily  at  the  level  of 
ACPs  developed  under  CWA  section 
311(i)(4).  The  biological  diversity  of  fish 
and  wildlife  and  their  habitat  between  ' 
different  regions  and  areas  of  the 
country  necessitates  a  thorough 
consideration  of  all  relevant  factors  that 
are  critically  important. 

OPA  not  only  expands  planning 
requirements  for  dischargers  by 
requiring' that  certain  onshore  facilities, 
oRshore  facilities,  and  tank  vessels 
prepare  and  submit  response  plans,  but 


also  reinforces  the  importance  of 
environmental  protection  by  requiring 
that  such  plans  consider  the 
environmental  consequences  of  a  worst 
case  discharge  or  a  substantial  threat  of 
such  a  discharge  (CWA  section 
311(i)(5)).  It  also  requires  that  ACPs 
prepared  under  section  311(j)(4) 
describe  how  vessel  and  facility 
response  plans  will  be  integrated  with 
the  ACPs. 

An  annex  addressing  various 
components  of  the  Fish  and  Wildlife 
and  Sensitive  Environments  Plan  would 
be  prepared  on  a  scale  appropriate  to 
various  scenarios  as  defined  by  OPA 
and  implementing  regulations.  Some 
Area  Committees  may  need  to  prepare 
several  Fish  and  Wildlife  and  Positive 
Environments  Plans  because  of  the  size 
or  environmental  complexity/diversity 
of  their  area.  However,  it  is  critical  that 
consistent  or  standardi2»d  evaluation 
methodologies  and  terminology  be  used 
among  these  annexes,  within  a  region, 
and.  as  appropriate,  between  adjacent 
regions.  In  addition,  there  should  be 
consistency  on  these  environmental 
issues  with  vessel  and  facility  response 
plans,  including  those  for  pipelines,  that 
are  wffhin  the  purview  of  the  Area 
Conunittee.  Although  the  OPA 
considers  pipelines  within  the 
definition  of  “facility,”  the 
environmental  considerations  required 
in  planning  for  a  pipeline  spill  can  be 
more  complex  than  those  of  fixed 
facilities  because  of  the  potential  variety 
of  habitats  traversed  by  a  long-distance 
pipe^ne.  Past  experience  has  shown 
that  very  sensitive  environments  can  be 
impacted  by  pipeline  leakage,  as 
happened  in  the  Santa  Clara  River  in 
1991  when  76,000  gallons  of  oil 
impacted  12  miles  of  endangered 
species  habitat  in  California. 
Consequently,  because  of  the  variety  of 
sources  of  discharges  and  the 
potentially  wide  range  of  geographic 
areas  to  be  included  in  a  response  plan 
by  a  single  source  (e.g.,  single  pipeline 
or  vessel  with  several  ports),  it  is 
essential  to  have  consistency  in 
methodology,  terminology,  and 
classification  of  sensitive  environments 
among  all  facility,  pipeline,  and  vessel 
plans  within  the  area  covered  by  an 
AGP  and  between  adjacent  areas  and 
regions. 

Because  effective  response 
coxmtermeasures  are  dependent  upon 
timely  decisions  and  actions,  this 
proposed  revision  places  a  new 
emphasis  upon  preplanning  for 
approval  of  removal  actions.  Because 
appropriate  and  rapid  removal  actions 
are  intended  to  avoid  or  lessen  injuries 
to  fish  and  wildlife,  their  habitats,  and 
other  sensitive  environments,  pre¬ 


approval  of  such  actions,  many  of  which 
are  dependent  upon  application  within 
the  first  1-2  days  following  a  discharge, 
should  allow  an  OSC  more  options  in 
implementing  an  effective  response 
strategy  and  thus  minimize  adverse 
environmental  impact.  It  is  also  being 
proposed  that  for  certain  removal  or 
mitigation  strategies,  a  plan  for 
monitoring  the  effects  of 
countermeasures  be  included  in  the 
annex  to  ensure  that  the  benefits  of  oil 
removal  are  not  offset  by  the  adverse 
effects  of  the  specific  application  of  the 
removal  action.  Resear^  on  past  spills 
has  suggested  that  the  removal  action 
can  sometimes  cause  more  harm  than 
the  oil  spill  itself;  therefore,  monitoring 
and  evaluating  the  environmental 
benefit  of  certain  response 
countermeasures  is  justified. 

Ehscharges  of  oil  may  give  rise  to 
potential  liability  under  the  CWA,  as 
revised  by  the  OPA.  The  discharger  is 
also  subject  to  prosecution  under  both 
civil  and  criminal  provisions  of  several 
federal  and  state  laws  regulating  fish 
and  wildlife.  The  “taking”  of  fish  and 
wildlife  is  defined  in  various  ways 
under  the  laws  which  protect  these 
species,  but  generally  includes  not  only 
non-permitted  hunting  or  fishing,  but 
also  deaths  and  injuries  caused  by  other 
means,  including  discharges  of  oil,  as 
well  as  harassment,  live  capture, 
handling,  and  holding  in  captivity  (or 
attempting  to  engage  in  any  such 
activity),  which  may  be  elements  of  a 
response  action.  Some  of  these  laws 
regulating  fish  and  wildlife  “taking” 
provide  for  emergency  permit 
authorities.  Thus,  the  proposed  rule 
calls  for  the  Fish  and  Wildlife  and 
Sensitive  Environments  Plan  to  address 
advance  planning  to  identify  legal 
constraints  and  provide  for  appropriate 
permitting  and  law  enforcement 
investigative  support  regarding  fish  and 
wildlife,  including  the  Endangered 
Species  Act  (ESA)  section  7 
consultations  and  permits  issued  under 
the  authority  of  the  ESA,  the  Marine 
Mammal  Protection  Act  and  Migratory 
Bird  Treaty  Act,  the  Marine  Protection, 
Research,  and  Sanctuary  Act,  related 
state  laws,  and  laws  regulating  activity 
in  other  sensitive  environments.  This 
would  facilitate  response  actions  and 
reduce  the  risk  that  agencies  responsible 
for  fish  and  wildlife  are  imable  to  carry 
out  their  responsibilities,  which  could 
be  detrimental  to  rescue  and 
rehabilitation  of  wildlife,  as  well  as 
interfering  with  potential  law 
enforcement  and  damage  assessment 
activities. 
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Other  Changes  in  Subpart  C 

In  §  300.200  of  today’s  proposed  rule 
the  phrase  “describes  the  federal,  state, 
and  local  planning  structure;  provides 
for  levels  of  federal  contingency  plans” 
has  been  changed  to  “describes  the 
three  levels  of  contingency  planning 
under  the  national  response  system”  to 
more  accurately  describe  the  contents  of 
this  subpart.  Similar  references  to  the 
national  response  system  have  been 
added  to  §  300.210. 

Throughout  this  subpart,  EPA  is 
proposing  to  change  all  references  to  the 
“Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986”  to  “title  III” 
(see  S  300.200).  The  title  III  requirement 
for  the  LEPG  to  designate  a  community 
emergency  coordinator  is  proposed  to  be 
added  to  §  300.2t)5(e)  of  tc^ay’s 
proposed  rule  to  make  the  NCP 
consistent  with  title  III. 

Title  III  requires  LEPCs  to  prepare  a 
comprehensive  emergency  plan  and 
review  the  plan  annually  or  more 
frequently  as  needed.  EPA  has 
consistently  encouraged  LEPCs  (e.g..  see 
Hazardous  Materials  Emergency 
Planning  Guide)  to  consider  chemical 
hazards  at  all  facilities — not  just  those 
“subject”  to  section  302  of  title  in — 
when  developing  the  comprehensive 
emergency  plan.  Today’s  proposal 
would  delete  the  word  “subject”  from 
§  300.215(a)  in  recognition  of  the  feet 
that  other  facilities  (e.g..  those 
submitting  material  safety  data  sheets 
(MSDSs)  under  section  311  and  tier  I 
and  II  reports  under  section  312)  should 
be  included  in  a  comprehensive  plan 
under  title  HI. 

Subpart  D — Operational  Response 
Phases  for  Oil  Removal 

Subpart  D  of  the  NCP  generally  sets 
forth  requirements  for  procedures  to 
respond  to  discharges  of  oil.  These 
requirements  are  intended  to  clarify  the 
responsibilities  of  OSCs,  other  federal 
and  state  government  personnel,  and 
responsible  parties  in  ensuring  that 
responses  to  oil  discharges  are  su^cient 
to  protect  public  health  and  welfare  and 
the  environment. 

The  OTA  requires  revisions  to  several 
sections  in  subpart  D.  The  most 
significant  changes  are  the  requirements 
that  the  NCP  include  criteria  and 
procedures  for  response  to  discharges 
that  result  in  substantial  threats  to 
public  health  or  welfare  of  the  United 
States,  and  procedues  and  standards  for 
preventing,  nutigrting.  and  removing  a 
worst-case  discharge.  These  idianges  are 
included  in  two  new  sections  of  tray’s 
proposed  rule.  §§300.322  and  300.324, 
respectively.  Additional  proposed 
reviskms  ii^ude  a  provision  dealing 


with  spills  of  national  sigiiificance 
(SONS)  (§  300.323).  the  deletion  of 
§  300.330  (“Wildlife  conservation”), 
which  is  being  replaced  by  new 
language  in  §  300.210,  and  revisions  to 
conform  to  chimges  being  made 
elsewhere  in  today’s  proposed  rule. 

In  revising  the  NCP,  the  desirability  of 
further  distinguishing  between  the 
response  requirements  for  oil  discharges 
on  one  hand  and  releases  of  hazardous 
substances,  pollutants,  and 
contaminants  on  the  other  hand  became 
evident.  In  order  to  assist  participants 
and  responders  under  the  national 
response  system,  as  well  as  other 
interested  persons,  in  implementing  and 
understanding  the  NCP,  EPA  is 
proposing  to  include  a  new  appendix  to 
the  rule.  This  appendix  to  the  NCP 
would  consolidate  in  one  place  all 
provisions  of  the  NCP  relevant  to  oil 
spill  response,  including  the 
organizational  structure  and  procedures 
to  prepare  for  and  respond  to  oil 
discharges.  It  can  serve  as  a  single 
source  of  direction  and  guidance  to 
OSCs.  as  well  as  a  consolidated  source 
of  information  for  other  interested 
parties  regarding  the  requirements  and 
procedures  applicable  to  oil  spill 
response.  The  wording  may  vary  in 
some  instances  between  the  appendix 
and  the  various  subparts  of  the  NCP. 
Cfenerally,  this  has  resuhed  from  the 
need  to  paraphrase  or  restructure  certain 
passages  to  address  oil  discharges  only. 
Nothing  in  the  appendix  dianges  the 
substantive  requirements,  meaning,  or 
policy  contained  in  the  body  of  the  • 
NCP. 

Phase  I — Discovery  or  Notification 
(Section  300.300) 

Pursuant  to  OPA  section  4301(a). 
revised  section  311(b)(5)  of  the  C^A 
provides  that  the  “IQederal  agency  shall 
immediately  notify  the  appropriate  State 
agency  of  any  State  which  is,  or  may 
reasonably  be  expected  to  be,  affected 
by  the  discharge  of  oil  *  *  A  state 
that  may  reasonably  be  expected  to  be 
affected  by  a  discharge  would  include 
any  state  that  water  current,  prevailing 
weather  patterns,  and  other  fectors 
indicate  is  in  the  direct  path  of  a 
discharge  or  any  state  in  which  response 
personnel  will  be  activated  or  used.  To . 
ensure  the  proper  notification  of  state 
agencies,  today’s  proposal  would 
modify  the  language  of  §  300.300(d)  to 
indicate  that  the  must  notify  the 
appropriate  state  ageircy. 

SectioD  300.300(d)  also  has  been 
revised  in  today’s  proposal  to  reference 
the  ACP  alo^  with  tlw  RCP  as  plans 
that  will  guide  the<OTCs  activities. 


Phase  H— Preliminary  Assessment  and 
Initiation  of  Action  (Section  300.305) 

New  section  311(c)  of  the  CWA 
describes  federal  removal  authority  for 
discharges  or  substantial  threats  of 
discharges.  This  section  authorizes  the 
President  to:  (1)  Conduct  or  arrange  for 
the  removal  of  a  discharge,  or  mitigate 
or  prevent  the  threat  of  a  discharge;  (2) 
monitor  cleanup  by  state  or  private 
personnel;  (3)  direct  federal,  state,  or 
private  actions  to  remove  a  discharge,  pr 
mitigate  or  prevent  the  threat  of  a 
discharge;  and  (4)  remove  and,  if 
necessary,  destroy  a  vessel  by  whatever 
means  are  available.  Pursuant  to  E.O. 
12777,  this  authority  was  delegated  to 
EPA  for  discharges  occurring  in  the 
inland  zone  and  to  the  USCG  for 
discharges  occurring  in  the  coastal  zone. 

Furthermore,  CWA  section  311(c)(2) 
now  requires  the  President  to  direct 
federal,  state,  and  private  removal 
actions  if  the  discharge  or  substantial 
threat  of  a  discharge  may  pose  a 
“substantial  threat  to  the  public  heahh 
or  welfare  of  the  United  States.”  This 
requirement  replaces  and  expands  upon 
former  section  311(d).  which  authorized 
the  federal  government,  in  the  case  of  a 
marine  disaster,  to  ccx>rdinate  and  direct 
all  public  and  private  efforts  directed  at 
the  removal  or  elimination  of  a  threat, 
and  to  summarily  remove  and,  if 
necessary,  destroy  the  vessel. 

Section  300.305(cj  desen'ibes  the 
process  by  which  the  OSC  deendes  the 
appropriate  extent  of  federal 
involvement  in  response  actions. 
Currently,  §  300.305(c)  provides  that  the 
OSC  must  make  reasonable  efforts  to 
have  the  responsible  party  take  proper 
respemse  actions;  if  this  is  not  succressful 
or  appropriate,  the  OSC  must  decide ' 
whether  to  initiate  a  federal  response. 
Today’s  proposed  revisions  retain  as  an 
optiem  the  possibility  of  allowiixg  the 
respcmsible  party  to  take  the  lead  where 
the  OSC  determines  this  approach  will 
result  in  immediate  and  eff^ive 
response  action.  The  reason  for  this 
change  is  that  under  the  amended  CWA. 
it  is  clear  that  the  OSC  rather  than  the 
responsible  party  determines  the 
appropriate  course  of  actiem  for 
response.  In  an  effort  to  prevent  cost 
recovery  problems,  proposed 
§  300.305(c)  would  add  the  provision 
that  an  OSC  should  “notify  the 
responsible  party  of  the  potential 
liability  for  federal  response  c»sts.”  At 
the  same  time,  the  proposed  rule 
incorporates  the  cdianges  described 
above,  including  giving  the  OSC 
authority  to  direct  response  actions. 

The  OSC’s  authority  with  respect  to 
directing  the  actions  ^die  respcmsible 
party  applies  equally  to  “private 
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resources’*  hired  by  the  responsible 
party  to  assist  in  responding  to  a 
discharge.  When  an  OSC  directs  an  oil 
discharge  response,  the  responsible 
party’s  ccmtracted  private  resources  will 
take  direction  bom  the  OSC  on-scene. 
OSC  direction  shall  have  the  same 
primacy  for  private  resources  as  it  does 
the  responsible  party’s  resources 
involv^  in  an  oil  discharge  response. 

The  authority  of  the  President  to 
“direct”  removal  of  discharges  allows 
the  OSC  to  fashion  the  federal  role,  as 
appropriate,  to  ensure  that  removal 
activity  is  adequate  to  protect  public 
health  or  welfare,  without  necessarily 
requiring  the  federal  government  to  use 
its  own  resources  exclusively  to  perform 
the  (deanup.  “Directing”  the  removal 
activity  could  involve  a  range  of  federal 
roles,  mm  taking  over  all  respcmse 
action  (and  seeking  cost  recxwery  later), 
to  ordering  acticm  to  imposing  specific 
prcK»dures  and  requirements  on  the 
response  effort  and  directly  supervising 
their  implementation,  to  coordinatii^ 
all  federal,  state,  and  private  party 
efforts  involved  in  the  response  through 
more  general  oversight  and  guidance. 
The  C^C  may  direct  the  response  to 
require  the  responsible  party  to  use 
proper  cleanup  techniques  or  resources, 
to  prevent  former  imp^  to  the 
environment  c:aused  by  the  respcmse,  or 
to  mitigate  the  threat  to  the  public 
health  or  welfare  of  the  United  States. 
Today’s  ciianges  are  intended  to  reserve 
for  the  OSC  broad  and  flexible  authority 
to  direct  the  removal  of  all  disciiarges, 
including  those  that  nray  pose  a 
substantial  threat  to  the  public  health  or 
welfare  of  the  United  States.  Secdkm 
300.322,  disc:ussed  below,  would 
provide  a  complete  discussion  of  the 
criteria  for  identifying  a  substantial 
threat  to  the  public  health  or  welfare  of 
the  United  States  and  the  requirement 
that  the  OSC  direc:t  the  response  in  all 
such  cases.  In  all  cases  v^iWe  the  OSC 
elects  or  is  required  to  direc:t  the 
response,  the  OSC  should  declare 
unequivcx:ally  to  spill  re^mnse 
participants  as  soon  as  prac:tic:able  that 
the  federal  government  will  direc:!  the 
response. 

It  should  be  noted  that  federal 
agencies  from  whicdi  the  OSC  requests 
assistance  may  be  reimbursed  in 
accx)rdance  with  the  provisions  of  33 
CFR  subchapter  M.  Specific  interagency 
reimbursement  agreements  may  be  used 
when  necessary  to  ensure  that  the 
federal  resources  will  be  available  for  a 
timely  response  to  a  ciiscdiarge  of  oil. 

OP  A  section  1011  addresses  the  issue 
of  consultation  on  the  selection  and 
termination  of  removal  actions.  Of 
relevance  to  NCP  §  300.305  is  the 
requireirtent  that  the  President  consult 


with  affected  natural  resource  trustees 
on  the  appropriate  removal  action  to  be 
taken  in  connection  with  any  discharge 
of  oil.  This  requirement  would  be 
implemented  in  the  NCP  by  revising 
§  300.305(d)  to  include  the  requirement 
to  consult  with  the  affected  trustees.  In 
this  regard,  certain  lands  specially 
designated  by  Congress  may  require  a 
greater  degree  of  care  in  carrying  out 
respcmse  activities  than  in  normal 
circumstances.  These  specnal  needs 
should  be  addressed  in  area  contingency 
planning,  specifically  the  Fish  and 
Wildlife  and  Sensitive  Environment 
Plan  annexes  to  ACPs.  Special 
designations  include  units  of  the 
National  Park  System,  National  Wildlife 
Refuges,  and  Wilderness  areas.  In  sucdi 
cases,  consultation  with  affected 
trustees  should,  at  a  minimum,  include 
discussion  of  barrier  placement,  debris 
burning,  and  any  use  of  biological  and 
chemical  treatments. 

Today’s  proposal  would  revise 
§  300.305(d)  to  incorporate  an  expanded 
notification  requirement  to  better 
effectuate  the  purposes  of  the  OPA. 

Thus,  natural  resource  trustees  are  to  be 
notifled  in  the  case  of  any  discdiarge  of 
oil,  not  only  those  where  the  OSC 
believes  natural  resource^  are  or  may  be 
in)ured.  EPA  anticipates  that  details  of 
notification  protocxils  will  be  included 
in  the  Fish  and  Wildlife  and  Sensitive 
Environments  Response  Plan  annex  to 
the  ACPs.  It  should  also  be  noted  that 
the  USCG  will  promulgate  regulations 
detailing  the  lead  administrative 
trustee’s  authority  to  access  federal 
response  resources  on  behalf  of  all 
trustees. 

Secticm  300.305(bM4),  which  required 
the  OSC  to  ensure  that  authority  exists 
for  undertaking  additional  response 
actions,  has  been  deleted  in  its  entirety 
in  today’s  proposed  rule.  The  OPA 
amendments  to  CWA  section  311  and 
subsequent  delegations  grant  the  OSC 
the  authority  to  take  whatever  removal 
action  he  or  she  deems  necessary  upon 
notificaticm  or  discovery  (rf  a  discharge. 

Phase  in — Containment, 
Countermeasures,  Cleanup,  and 
Disposal  (Section  300.310) 

Today’s  proposed  changes  to  the  NCP 
include  new  language  in  §  300.310.  The 
new  text  references  the  ACP  prepared 
under  §  300.210(c).  and  directs  that  the 
ACP  should  be  consulted  for 
appropriate  procedures  to  obtain  an 
expedited  d^ision  regarding  the  use  of 
dispersants  and  other  products  listed  on 
the  NCP  Product  Schedule.  These 
procedures  are  one  of  the  elements  of 
ACPs  addressed  in  revised  CWA  section 
311(j)(4). 


Today’s  proposal  also  modifies  the 
list  of  examples  of  defensive  actions  in 
paragraph  (a)  to  indicate  that  the  use  of 
physical  barriers  should  be  considered 
when  necessary  to  protect  not  only 
natural  resources,  but  sensitive 
ecosystems  as  well. 

Finally,  language  has  been  proposed 
to  be  added  to  §  300.310(c)  to  provide 
guidance  on  how  RRT  and  ACP 
guidelines  might  address  disposal  plans 
for  oil  spill  response. 

Phase  IV — Documentation  and  Cost 
Recovery  (Section  300.315) 

This  section  has  been  revised  in 
today’s  proposed  rule  to  reflect  the 
establishment  of  the  OSLTF  and  to 
ensure  consistency  with  the  USCG’s 
own  regulations  on  documentation  (33 
CFR  subchapter  M),  which  are 
undergoing  revision  and  are  expected  to 
be  promulgated  before  promulgation  of 
today's  proposed  revisions  to  the  NCP. 
Also,  new  paragraph  (c)  reflects 
proposed  changes  in  §  300.165  regarding 
the  preparation  of  OSC  reports. 

National  Response  Priorities  (Section 
300.317) 

In  addition  to  the  general  procedures 
and  patterns  for  response,  today’s 
proposal  includes  a  description  of  the 
overall  priorities  for  responding  to 
discharges  of  oil.  New  §  300.317 
formalizes  the  following  priorities  that 
the  OSC  should  consider  during  an  oil 
discharge: 

•  The  safety  of  human  life,  including 
search  and  rescue  efforts; 

•  The  stabilization  of  the  situation  to 
prevent  further  damage,  including 
securing  the  source  of  the  spill  ai^or 
removing  the  remaining  oil  from  the 
container  (vessel,  tank,  or  pipeline)  to 
prevmt  additional  spillage;  and 

•  Coordination  of  containment, 
removal,  and  disposal  efforts. 

These  priorities  should  facilitate  the 
OSC’s  ranking  the  importance  of 
response  actions.  These  priorities  reflect 
the  fact  that  every  event  is  multifaceted 
and  must  be  approached  in  a  step-by- 
step,  logical  manner.  The  language  of 
propos^  §  300.317  is  broad  and  does 
not  preclude  the  consideration  of  other 
priorities  that  may  arise  on  a  site- 
specific  basis. 

The  safety  of  human  life  must  be  the 
top  priority  during  every  response 
action.  Training,  expertise,  forethought, 
and  experience  all  contribute  to 
developing  a  response  approach  that 
ensures  the  safety  of  all.  Seait^  and 
rescue  efforts  directed  toward  crew 
members  or  response  personnel  fall 
within  this  category.  Respmiders  must 
ensure  their  own  safety  in  order  to  avoid 
greater  threats  <o  public  health  and 
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welfare  from  a  discharge.  Next,  the  site 
of  the  discharge  must  be  stabilized.  All 
efforts  expended  during  stabilization 
should  focus  on  saving  a  vessel,  facility, 
or  other  source  that  is  discharging  oil  so 
that  it  is  not  damaged  further  (for 
example,  by  collision,  fire,  or 
explosion).  Any  of  these  situations  can 
threaten  response  personnel  and  the 
environment  and  compound  the  effects 
of  the  incident.  Securing  the  source  of 
the  spill  could  involve  a  range  of  actions 
as  simple  as  closing  a  valve  or  as 
complicated  as  removing  a  substantial 
amount  of  oil  from  a  leaking  tank.  The 
goal  is  to  reduce  the  need  for  follow-up 
response  action.  Finally,  the  OSC 
should  use  contaimnent  and  removal 
tactics  in  a  coordinated  manner  to 
ensure  a  timely,  effective  response  that 
minimizes  damage  to  the  environment. 

All  priorities  in  this  section  should  be 
considered  concurrently,  but  safety  and 
stabilization  are  the  highest  priorities. 
The  OSC  should  not  delay  containment 
and  removal  decisions  and  should  take 
appropriate  actions  to  prevent 
additional  discharges  because 
environmental  damage  begins  as  soon  as 
a  discharge  occurs. 

The  priorities  outlined  above  are  not 
intended  to  restrict  the  discretion  of  the 
OSC  in  directing  or  monitoring 
responses  to  oil  discharges.  The  OSC 
must  quickly  assess  all  facets  of  an 
incident  and  immediately  commence 
appropriate  response  actions.  Each 
incident  will  present  some  unique 
problems  for  the  OSC  to  address.  These 
problems  should  be  viewed  in 
conjunction  with  the  priorities  outlined 
above,  and  the  OSC  should  act 
accordingly.  Therefore,  although  the 
priorities  in  this  section  outline  the 
general  model  for  a  response,  they  do 
not  preclude  the  OSC  from  developing 
individual  tactics  for  responding  to 
individual  incidents.  The  national 
response  priorities  should  help  those 
outside  the  response  community  to 
recognize  that  response  efforts  to 
address  an  oil  discharge  include  critical 
elements  beyond  containment  and 
removal  activities. 

General  Pattern  of  Response  (Section 
300.320) 

Section  300.320(a)  has  been  revised 
and  reorganized  in  today’s  proposal  for 
greater  clarity,  to  reflect  changes  made 
to  the  CWA  by  the  OPA,  and  to  reflect 
revisions  being  made  elsewhere  in  this 
proposal.  For  example,  §  300.320(a)(1), 
the  procedures  to  be  followed  in  the 
event  of  an  actual  or  potential  major 
discharge,  was  moved  to 
§  300.320(a)(2)(i)  to  present  an  OSC’s 
responsibilities  in  a  more  orderly 
fashion. 


Because  of  the  changes  required  by 
the  OPA  amendments  to  CWA  section 
311,  existing  subsection  (b)  no  longer 
adequately  addresses  all  spill  scenarios. 
Therefore,  today’s  rule  proposes  to 
incorporate  former  subsection  (b)  into 
subsection  (a)  to  present  a  clear  and 
concise  general  pattern  of  response  that 
an  OSC  should  follow  after  receiving  a 
report  of  a  discharge.  The  new  spill 
scenarios  created  by  the  CWA  section 
311,  as  amended,  are  a  part  of  this 
framework. 

To  make  this  section  more  clear,  EPA 
is  proposing  to  add  “type”  to  “size”  as 
spill  classification  characteristics.  These 
“types”  (i.e.,  substantial  threat  to  the 
public  health  or  welfare  and  worst  case 
di^harge)  are  discussed  extensively  in 
their  own  preamble  sections  (§§  300.322 
and  300.324,  respectively). 

Although  size  and  tyf)e  of  discharge 
involve  some  overlap,  there  are  cases 
where  a  particular  spill  will  demand  the 
response  action  only  one  size  or  type 
classification  addresses.  For  this  reason, 
EPA  believes  that  all  of  these  spill  types 
and  sizes  are  necessary  to  guarantee 
effective  spill  response. 

Currently,  paragraph  (b)  describes 
four  response  scenarios  in  the  case  of  a 
discharge.  As  wTitten,  it  essentially 
consolidates  requirements  discussed  in 
various  other  sections  of  the  NCP, 
particularly  §§  300.305,  300.310,  and 
300.315.  At  the  same  time,  the  CWA 
now  includes  two  new  response 
scenarios  (i.e.,  substantial  threats  to  the 
public  health  or  welfare,  and  worst  case 
discharges)  and  provides  the  OSC  with 
a  broader  range  of  potential  actions  in 
the  case  of  a  discharge.  These  new 
response  scenarios  are  addressed  in 
§§  300.322  and  300.324,  and  the  OSC’s 
expanded  authorities  have  been 
included  in  §  300.305.  As  a  result,  EPA 
concluded  that,  because  current 
paragraph  (b)  would  require  significant 
restructuring  to  accurately  reflect  the 
OPA’s  amendments  to  CWA  section  311 
and  because  its  essential  provisions 
were  addressed  in  other  sections  (e.g., 
former  §  300.320(b)(3)(iii)  would  now  be 
addressed  in  §  300.335),  it  could  be 
eliminated  from  the  NCP  without 
affecting  the  document’s  explanation  of 
response  to  oil  discharges. 

EPA  is  proposing  to  add  a  new 
paragraph  (b)  to  incorporate  the 
language  of  section  1011  of  the  OPA 
regarding  completion  of  removals.  That 
language  indicates  that  a  removal  shall 
be  considered  completed  when  so 
determined  by  the  President  (here 
delegated  to  the  OSC)  in  consultation 
with  the  Governor  or  Governors  of  the 
affected  states.  Section  1011  goes  on  to 
indicate  that  this  determination  shall 
not  preclude  additional  removal  actions 


under  applicable  state  law.  As  described 
in  the  Conference  Report,  “(o)rdinarily, 
removal  costs  incurred  by  a  Governor 
after  the  President  has  determined  that 
cleanup  is  complete  will  not  be 
recoverable.from  the  Fund  unless  the 
President  determines  that  the  additional 
costs  were  necessary  to  maintain  the 
level  of  cleanup  previously  approved  by 
the  President.  Reimbursement  may  be 
sought,  however,  from  the  responsible 
party,  or  from  the  responsible  party’s 
guarantor,  for  all  removal  costs  covered 
by  this  (provision)”  (H.R.  Rep.  No.  101- 
653, 101st  Cong.,  2d  Sess.  at  p.  112). 
Along  with  this  provision,  an  additional 
sentence  has  been  added  in  today’s 
proposal  (i.e.,  “(w)hen  the  OSC 
considers  removal  complete,  OSLTF 
removal  funding  shall  end”)  to  clarify 
the  availability  of  the  OSLTF. 

Further  discussion  of  the 
requirements  of  §  300.320  is  included 
below  in  order  to  facilitate  a 
comprehensive  discussion  of  new 
§  300.322,  Response  to  substantial 
threats  to  public  health  or  welfare.' 

Three  Release  Scenarios:  Substantial 
Threats  to  Public  Health  or  Welfare 
(Section  300.322);  Spills  of  National 
Significance  (Section  300.323);  and 
Worst  Case  Discharges  (Section  300.324) 

As  noted  above,  the  CWA  now 
includes  two  new  response  scenarios, 
i.e.,  substantial  threats  to  public  health 
or  welfare  and  worst  case  discharges. 
EPA  is  today  proposing  a  third  scenario 
for  inclusion  in  the  NCT:  spills  of 
national  significance.  This  overview 
explains  the  relationship  among  the 
three;  each  one  is  described  separately 
in  detail  below. 

As  discussed  below,  discharges 
posing  substantial  threats  to  public 
health  or  welfare  are  to  be  identified  by 
looking  at  a  number  of  factors,  including 
size  and  character  of  the  discharge  and 
the  potential  effects  on  public  health 
and  the  environment.  Thus,  it  is  not 
only  how  much  oil  is  discharged,  but 
also  its  proximity  to  humans  and 
sensitive  environmental  systems. 
Discharges  classified  as  substantial 
threats  may  be  both  large  and  small, 
depending  upon  where  they  occur  and 
other  factors.  Most  discharges  are  not 
expected  to  be  identified  by  OSCs  as 
substantial  threats  to  public  health  or 
welfare. 

Spills  of  national  significance  are  a 
rare  subset  of  those  discharges  defined 
as  posing  substantial  threats  to  public 
health  or  welfare.  Generally,  these  will 
be  only  those  spills  where  the  potential 
impacts  are  extremely  severe.  'The  key 
difference  that  would  set  them  apart 
from  other  spills  posing  substantial 
threats  is  the  need  for  particularly 
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extensive  coordinatitm  and 
communication  in  order  to  respond 
adequately  in  a  timely  manner.  SCX^S 
has  been  established  as  a  distinct 
scenario  to  address  this  need  to  support 
the  OSC  in  these  areas. 

Worst  case  discharges  may  be 
substantial  threats  to  public  health  or 
welfare  (and  SONS),  ^t  may  differ  from 
spills  posing  substantial  threats  to 
public  he£dth  or  welfare  in  at  least 
several  ways.  For  example,  worst  case 
discharges  are  measured  specifically  in 
relation  to  other  possible  spills  at  that 
same  facility  or  vessel,  rather  than  all 
spills  generally.  In  other  words,  each 
facility  or  vessel  has  its  own  worst  case 
scenario,  which  is  not  dependent  on 
spills  occurring  at  other  facilities  or 
vessels.  In  addition,  worst  case 
discharges  are  not  characterized  in 
terms  of  the  threat  they  pose  to  public 
health  or  welfare,  but  rather  by  size  in 
relation  to  a  vessel’s  or  facility’s 
capacity.  Finally,  the  OPA  suggests  that 
a  vessel  or  facility  has  only  one  event 
that  would  be  its  worst  case,  whereas 
there  may  be  many  different  specific 
circumstances  and  factual  settings  that 
could  pose  a  significant  threat  to  public 
health  or  welfare. 

Response  to  Substantial  Threats  to 
Public  Health  or  Welfare  (Section 
300.322) 

CWA  section  311(d)(2)(I),  added  by 
section  4201(b)  of  the  OPA,  requires  the 
NCP  to  include  “criteria  and  procedures 
to  ensure  immediate  and  effective 
federal  identification  of,  and  response 
to,  a  discharge,  or  the  threat  of  a 
discharge,  that  results  in  a  substantial 
threat  to  the  public  health  or  welfare  of 
the  United  States.’’  Today’s  proposal 
would  add  a  new  §  300.322  to  address 
identification  of  and  response  to  oil 
discharges  posing  a  suh^antial  threat  to 
the  public  health  or  welfare.  ENscussion 
of  response  to  substantial  threats  to 
public  health  or  welfare  from  hazardous 
substance  releases  is  included  later  in 
this  preamble  under  subpart  E. 

The  proposed  approach  combines 
proven  procedures  with  additional 
requirements  that  together  will  ensure 
that  Congressional  objectives  in  adding 
this  provision  are  fully  addressed.  This 
new  section  also  reflects  CWA  section 
311(c)(2)(B),  which  authorizes  the 
President  to  act  “without  regard  to  any 
other  provision  of  law  governing 
contracting  procedures  or  employment 
of  personnel  by  the  Federal 
government’’  in  removing  or  arranging 
for  the  removal  of  the  discharge,  or 
mitigating  or  preventing  the  substantial 
threat  of  &e  discharge,  and  removing 
and,  if  necessary,  destroying  a  vessel 


discharging,  or  threatening  to  discharge, 
by  whatever  means  are  available. 

Identific^ion  of  Discharges  That  May 
Pose  a  Substantial  Threat  to  the  Public 
Health  or  Welfare 

CWA  section  311(cK2)(A),  as 
amended  by  the  OPA.  indicates  that  a 
“substantial  threat  to  the  public  health 
or  welfare’’  is  defined  by  the  size  or 
character  of  the  discharge  and  that 
“public  health  or  welfare”  includes,  but 
is  not  limited  to,  “fish,  shellfish, 
wildlife,  other  natural  resources,  and 
the  public  and  private  beaches  and 
shorelines  of  the  United  States.”  The 
Conference  Report  on  the  OPA  provides 
some  insight  into  the  types  of  incidents 
that  could  be  diaracterized  as  a 
substantial  threat  to  public  health  or 
welfare  by  citing  three  examples:  (1) 

The  Exxon  Valdez  spill  in  Alaska’s 
Prince  William  Sound;  (2)  the  American 
Trader  incident  in  California’s  coastal 
waters;  and  (3)  the  spill  and  substantial 
threat  of  a  larger  spill  from  the  Mega 
Borg  in  the  Gulf  of  Mexico  (H.R.  Rep. 

No.  101-653, 101st  Congress,  2d  Sess., 
at  p.  146).  These  three  incidents 
exhibited  the  following  characteristics: 

•  The  Exxon  Valdez  spilled  over  10 
million  gallons  of  oil,  resulting  in  large 
fish  and  bird  kills  and  extensive  oil 
deposits  on  beaches  and  the  shoreline. 

•  The  American  Trader  dischaiged 
397,000  gallons  of  oil,  threatening 
California’s  largest  wildlife  sanctuary. 

•  Ihe  Mega  Borg  released  50,000 
gallons  of  oil,  with  a  threatened  spill  of 
38  million  gallons.  *11118  incident  posed 
a  threat  to  teys  and  estuaries  containing 
birds  and  shellfish. 

Although  these  examples  involve 
coastal  spills  and  threats  of  spills, 
substantial  threats  to  public  health  or 
welfare  could  also  result  from  spills  or 
threats  of  spills  to  inland  waters.  For 
example,  at  an  Ashland  Oil  Cmnpany 
facility  in  Floreffe,' Pennsylvania, 
750.000  gallons  of  diesel  oil  were 
discharged  into  the  Monongahela  River. 
This  incident  disrupted  the  water 
supply  of  approximately  2.7  million 
residents  of  communities  along  the 
Monongahela  and  Ohio  Rivers  and 
caused  the  death  of  an  estimated  10,000 
fish  and  2,000  birds,  as  well  as  other 
serious  ecological  damage.  The  spill 
also  resulted  in  schools  and  businesses 
being  closed  in  many  of  these 
conununities.  These  effects  are 
comparable  to  the  effects  associated 
with  the  examples  cited  in  the 
Conference  Report. 

In  addition,  the  Senate  noted  that 
some  smaller  spills,  such  as  those  that 
occurred  in  June  1989  off  the  Rhode 
Island  coast  and  in  the  Delaware  River, 
can  pose  substantial  threats  to  public 


health  and  welfare  (S.  Rep.  No.  94, 101st 
Cong.,  1st  Sess.,  at  p.  18).  ’The  Greek 
tanker  World  Prodigy  grounded  on 
Brenton  Reef,  spilling  6,873  barrels  of 
No.  2  fuel  oil  near  Newport.  Rhode 
Island.  The  Uruguayan  tanker 
Presidente  Rivera,  carrying  452,000 
barrels  of  fuel  oil,  ground^  and  leaked 
7,310  barrels  into  the  Unaware  River. 

New  §  300.322(a)  focuses  on  the  broad 
factor  categories  cited  in  the  legislation 
for  identifying  “substantial  threats,”  i.e., 
size  of  the  discharge,  character  of  the 
discharge,  and  public  he^th  or  welfare 
(including  fish,  wildlife,  other  natural 
resources,  and  beaches  and  shorelines). 
However,  the  language  leaves  open  the 
possibility  that  other  factors  may  be 
consider^  as  well.  EPA’s  intent  is  to 
provide  a  reliable  framework  for 
determining  which  spills  may  present  a 
“substantial  threat,”  but  to  leave  the 
OSC  with  the  discretion  to  decide,  on  a 
case-by-case  basis,  whether  a  specific 
discharge  cm*  threat  of  discharge  may . 
pose  a  substantial  threat  to  the  public 
health  or  welfare. 

The  factor  categories  mentioned  above 
encompass  many  specific  elements  that 
may  be  considered  if  relevant,  based  on 
the  circumstances  of  the  discharge.  For 
instance,  in  evaluating  the  size  of  the 
discharge,  the  OSC  should  consider 
factors  such  as  the  quantity  of  oil 
discharged,  the  quantity  threatened  to 
be  discharged,  and  the  rate  of  discharge. 
In  considering  the  character  of  the 
discharge,  the  OSC  should,  as 
appropriate,  evaluate  the  characteristics 
(e.g.,  toxicity)  of  the  oil  discharged,  the 
potential  for  explosion  or  fire,  and  the 
rate  at  which  the  oil  is  likely  to  spread 
and  dissipate  crmsidering  weather  and 
water  conditicms.  In  assessing  the 
potential  effect  on  public  health  or 
welfare,  the  OSC  should,  as  appropriate, 
take  into  account  the  threat  of  serious, 
irreparable,  or  immediate  harm  or 
damage  to  human  populations,  drinking 
water,  and  food  supplies  (including 
subsistence  resources),  and  proximity  to 
environmentally  sensitive  meas, 
including  fish  and  wildlife  and  their 
'  habitats  (including  breeding  areas, 
feeding  grounds,  miseries,  wetlands, 
significant  concentrations  of  birds, 
mammals,  threatened  or  endangered 
species,  and  other  living  resources). 

The  proposed  revision  authorizes  the 
OSC  to  ctmsider  other  factors,  as 
appropriate.  One  such  factor  that  may 
be  considered  by  the  OSC  is  the 
capacity  of  locally  available  response 
resources.  If  such  resp<mse  capacity  is 
limited,  the  time  necessary  to  bring 
adequate  response  equipment  and 
perstmnel  to  the  scene  of  the  discharge 
may  be  increased  substantially  and  the 
disdiarge  may  become  more  severe  and 
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affect  a  larger  area.  For  example,  in  the 
Exxon  Valdez  incident,  response 
equipment  and  personnel  were  at  least 
36  hours  from  the  discharge.  By  the  time 
these  resources  arrived  at  the  scene,  the 
discharge  had  become  much  more 
extensive  and  difficult  to  control. 

Another  factor  that  may  be  appropriate 
is  the  response  record  of  the  discharger. 
For  example,  if  the  OSC  is  aware  of 
significant  spills  that  have  not  been 
addressed  adequately  by  the  discharger 
in  the  past,  the  OSC  may  conclude  that 
a  substantial  threat  would  be  more 
likely  to  resulit 

Upon  considering  the  relevant 
information  concerning  the 
characteristics  of  the  discharge,  the  OSC 
shall,  under  today’s  proposal,  conduct 
an  evaluation  of  the  threat  posed  based 
on  (1)  the  OSC’s  experience  assessing 
other  discharges,  and  (2)  consultation, 
as  appropriate,  with  senior  lead  agency 
officials  and  readily  available 
authorities  on  issues  outside  the  OSC’s 
technical  expertise.  The  senior  official 
would  likely  be  the  District  Commander 
in  the  case  of  USCG-lead  responses.  The 
appropriate  senior  official  in  EPA-lead 
response  would  be  the  Regional 
Administrator.  An  example  of  a 
situation  where  such  senior-level 
consultation  may  be  appropriate  would 
be  if  the  OSC  believes  that  there  is  an 
unusually  high  level  of  public  interest 
in  the  incident,  and  policy  guidance  and 
other  insight  from  senior  management 
may  be  useful.  Examples  of  technical 
consultations  would  include  situations 
where  other  lead  agency  OSCs  have 
specialized  knowl^ge  of.  or  experience 
responding  to  the  type  of  oil  discharged 
from  the  same  or  similar  facilities. 

Based  on  the  examples  provided  in 
the  legislative  history  and  experience 
over  the  years,  EPA  anticipates  that  the 
majority  of  discharges,  or  threats  of 
discharges,  will  not  be  identified  by 
OSCs  as  substantial  threats  to  the  public 
health  or  welfare  within  the  meaning  of 
CWA  sections  311(c)(2)  and  311(d)(2)(I); 
rather,  only  those  discharges  or  threats 
of  discharges  with  the  most  serious 
potential  consequences  will  qualify. 

Response  to  Substantial  Threats  to 
Public  Health  or  Welfare 

Currently,  §  300.320(a)  of  the  NCP 
outlines  a  general  pattern  of  response 
that  an  OSC  should  follow  after 
receiving  a  report  of  a  discharge.  The 
process  described  leaves  considerable 
discretion  with  the  OSC  in  carrying  out 
response  efforts.  First,  if  the  discharge  is 
an  actual  or  potential  major  discharge, 
the  OSC  should  immediately  notify  the 
RRT,  including  the  trustees  of  affected 
natural  resources  in  accordance  with  the 
applicable  ACP,  the  affected  state,  if 


appropriate,  and  the  NRC.  The  OSC 
should  then  investigate  the  report  to 
determine  the  threat  posed  to  public 
health  or  welfare,  the  type  and  quantity 
of  the  polluting  material,  and  the  source 
of  the  discharge.  The  OSC  should 
officially  classify  the  size  of  the 
discharge  and  determine  the  course  of 
action  to  be  followed.  The  OSC  also 
should  determine  whether  the 
discharger  is  properly  carrying  out 
removal  (i.e.,  the  cleanup  is  sufficient  to 
minimize  or  mitigate  threats  to  public 
health  and  welfare  and  the 
environment,  and  removal  actions  are 
consistent  with  applicable  regulations, 
including  the  NCP). 

As  part  of  this  general  response 
process,  the  NCP  uses  a  series  of 
discharge  classifications  to  delineate 
appropriate  activities  in  each  situation. 
This  existing  classification  system 
currently  includes  consideration  of 
substantial  threats  to  public  health  or 
welfare.  Section  300.5  of  the  NCP 
describes  three  size  categories  of 
discharges:  (1)  A  minor  discharge  is  a 
discharge  to  inland  waters  of  less  than 
1,000  gallons  or  a  discharge  to  coastal 
waters  of  less  than  10,000  gallons;  (2)  a 
medium  discharge  is  a  discharge  of 
1,000  to  10,000  gallons  to  inland  waters 
or  10,000  to  100,000  gallons  to  coastal 
waters:  and  (3)  a  major  discharge  is  a 
discharge  of  more  than  10,000  gallons  to 
inland  waters  or  more  than  100,000 
gallons  to  coastal  waters.  This  section 
provides  that  “(ajny  oil  discharge  that 
poses  a  substantial  threat  to  public 
health  or  welfare  or  the  environment  or 
results  in  significant  public  concern 
shall  be  classified  as  a  major  discharge, 
regardless  of  (these  size 
classifications).” 

EPA  has  carefully  re-examined  these 
response  procedures  and  concluded  that 
for  discharges  that  may  pose  substantial 
threats  to  the  public  health  or  welfare, 
additional  measures  would  further 
enhance  the  ability  of  the  federal 
government  to  ensure  immediate  and 
efiective  response.  Section  300.322  has 
been  added  in  today’s  proposal  to 
describe  response  procedures  for  these 
situations.  Specifically,  proposed 
§  300.322(c)  would  require  that  if  the 
discharge  is  identified  as  posing  a 
substantial  threat  to  the  public  health  or 
welfare,  the  OSC  must  specifically 
assess  opportunities  for  the  use  of 
various  special  teams  and  other 
assistance  described  in  §  300.145,  These 
special  teams  are  capable  of  providing 
public  affairs  assistance, 
communications  support,  advice,  and 
assistance  for  oil  removal;  have 
knowledge  of  shipboard  damage  control; 
have  access  to  specialized  containment 
and  removal  equipment;  and  have  rapid 


transportation  available.  Special  teams 
also  include  the  Environmental 
Response  Team  (ERT),  established  by 
EPA  in  accordance  with  its  disaster  and 
emergency  responsibilities.  The  ERT  has 
expertise  in  treatment  technology, 
biology,  chemistry,  hydrology,  geology, 
and  engineering.  Other  available 
assistance  includes  the  NSFCC, 
established  under  section  311(j)(2)  of 
the  CWA  (and  described  more  fully  in 
§  300.145),  and  USCG  DRGs  established 
under  section  311(j)(3)  (also  described 
in  §  300.145),  both  of  which  can  provide 
technical  assistance,  equipment,  and 
other  resources  that  may  be  needed  by 
an  OSC.  NOAA  can  also  provide  SSCs, 
who  have  specialized  expertise  on 
coastal  environmental  considerations 
for  spill  response  and  planning, 
including  spill  trajectory  modeling, 
environmental  consequences  of  removal 
countermeasures,  chemical  analyses, 
information  management,  and  response 
strategies  that  minimize  environmental 
impact. 

Proposed  §  300.322(c)  also  requires 
the  OSC  to  request  that  the  RRT  be 
activated  immediately.  This  differs  from 
the  current  requirement  for  medium  or 
major  discharges  that  the  OSC 
recommend  activation  of  the  RRT,  if 
appropriate.  The  RRT  has  two  major 
components:  (1)  A  standing  team  that 
consists  of  representatives  of  each 
federal  agency  that  is  a  member  of  the 
NRT,  state  government  representatives, 
and  local  government  representatives; 
and  (2)  an  incident-specific  team  that  is 
formed  from  the  standing  team  when 
the  RRT  is  activated  for  a  response.  On 
incident-specific  teams,  participation  by 
RRT  member  agencies  is  directed 
toward  the  technical  nature  of  the 
incident  and  its  geographic  location  (see 
§  300.115(b)). 

Beyond  these  two  obligations, 
proposed  §  300.322(c)  also  authorizes 
the  OSC  to  take  whatever  additional 
response  actions  are  deemed 
appropriate,  including  but  not  limited 
to,  implementation  of  the  ACP  as 
required  by  section  311(j)(4)  of  the  CWA 
or  the  relevant  tank  vessel  or  facility 
response  plan  required  by  section 
311(j)(5)  of  the  CWA. 

Proposed  §  300.322(c)  also  provides 
that  in  the  case  of  a  substantial  threat  to 
the  public  health  or  welfare,  the  lead 
OSC  may  request  the  agency  or  RRT  to 
dispatch  appropriate  personnel  to  the 
scene  of  the  discharge  to  assist  the  OSC 
with  technical  support  and  public 
information  and  interagency 
coordination  efforts.  It  is  anticipated 
that  the  OSC  will  identify  in  advance 
those  activities  that  can  performed  by 
others  and  then  assign  such  activities  to 
appropriate  personnel. 
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The  function  of  these  personnel  is  to 
relieve  the  OSC  of  duties  indirectly 
related  to  actual  removal  actions  so  that 
the  OSC  can  focus  on  directing  response 
operations.  This  added  support  is 
particularly  important  when  a 
substantial  threat  to  the  public  health  or 
welfare  exists,  because  such  a  situation 
is  likely  to  be  of  increased  interest  and 
concern  to  the  media  and  the  public.  In 
these  situations,  the  significant  effort 
required  to  keep  all  parties  adequately 
informed  of  the  circumstances  of  the 
discharge  and  the  response  measures 
that  are  being  taken  should  not  fall  on 
the  OSC.  During  the  first  hours  and  days 
following  the  grounding  of  the  Exxon 
Valdez,  competing  demands  of  this 
nature  strained  the  OSC’s  ability  to 
control  the  response  effort.  Typically  in 
response  operations,  there  is  a  relatively 
brief  period  of  time  in  which  action 
must  be  taken  to  minimize  potential 
damage  within  any  given  specific  set  of 
conditions.  If  action  is  not  taken 
decisively  during  this  "window  of 
opportunity.”  the  ability  to  control  the 
response  most  effectively  may  be  lost. 

As  an  example,  when  the  USCG  is  the 
lead  agency  for  the  response  and  lead 
agency  senior  level  involvement  has 
been  deemed  appropriate,  the  added 
support  for  public  information  and 
interagency  coordination  efforts  may  be 
provided  by  the  District  Commander. 
The  presence  and  participation  of  the 
District  Commander  reflects  the  Coast 
Guard's  military  chain  of  command 
with  respect  to  its  response  structure; 
however,  the  OSC  will  remain  in  charge 
of  operational  aspects  of  the  response. 
The  function  of  the  senior  level  ofhcials 
will  be  to  serve  as  a  focal  point  for  > 
satisfying  the  demands  for  information 
on  the  status  of  the  response  from  the 
press,  local,  state,  and  national  elected 
officials,  and  the  public.  Thus,  the 
additional  staffing  can  help  insulate  the 
OSC  from  competing  time  demands  that 
might  otherwise  divert  the  OSC’s 
attention  from  directing  response 
operations. 

Finally,  proposed  §  300.322(c)  also 
requires  the  lead  agency  to  send  a 
contracting  officer  to  the  scene  of  the 
discharge  at  the  request  of  the  OSC. 
Although  EPA  recognizes  that  CWA 
section  311(c)(2)(B),  as  amended  by 
OPA  section  4201(a),  renders  invalid  all 
customary  contractual  procurement 
restrictions,  this  requirement  is 
included  to  facilitate  expedited 
contracting  agreements  that  may  be 
required  due  to  the  nature  of  the 
incident. 


Spills  of  National  Significance  (Section 
300.323) 

EPA  is  today  proposing  a  new  section 
intended  to  enhance  the  federal 
government’s  ability  to  manage  the 
response  to  SONS.  A  SONS  is  defined 
in  §  300.5  of  today’s  proposed  rule  as  a 
spill  that,  due  to  its  extreme  severity, 
size,  location,  or  actual  or  potential 
impact  on  the  public  health,  welfare,  or 
the  environment,  requires  extraordinary 
coordination  of  federal,  state,  local,  and 
responsible  party  resources  to  contain 
and  clean  up.  EPA  expects  these  spills 
to  be  infrequent.  Over  the  past  20  years, 
only  two  oil  spills  might  have  been 
designated  as  SONS:  The  1979  Ixtoc 
well  blowout  in  the  Gulf  of  Mexico  and 
the  1989  Exxon  Valdez  spill. 

In  situations  such  as  these, 
coordinating  resources  at  the  national 
level  and  managing  relations  among 
various  government  officials  and  the 
public  requires  signiffcant  time  and 
effort.  This  may  divert  attention  away 
from  the  actions  necessary  to  respond  to 
the  spill  itself,  which,  in  the  case  of  a 
SONS,  would  be  expected  to  be 
particularly  complicated.  Furthermore, 
while  OSCs  are  thoroughly  familiar  with 
their  regions  or  districts,  they  may  be 
less  knowledgeable  about  areas  outside 
their  regions  or  districts.  The  OSC  in 
charge  of  responding  to  a  spill  that 
affects  several  regions,  districts,  or 
countries  may  benefit  from 
communication  assistance  to  identify 
and  coordinate  resources,  evaluate  site- 
specific  conditions,  and  assess  threats  to 
the  environment. 

For  these  reasons.  EPA  is  today 
proposing  a  “strategic  management” 
framework  designed  to  assist  the  OSC  in 
dealing  with  resource  administration, 
government  coordination,  public 
relations,  and  communication.  The 
Administrator  of  EPA  and  the 
Commandant  of  the  USCG  may  declare 
a  discharge  to  be  a  SONS.  In  the  case  of 
8  SONS  in  the  inland  zone  of  the  United 
States,  the  Administrator  may  designate 
a  senior  Agency  official  to  assist  the 
OSC  in;  (1)  Communicating  with 
affected  parties,  the  public,  and  the 
media,  and  (2)  coordinating  federal, 
state,  local,  and  international  resources 
at  the  national  level.  This  strategic 
coordination  would  involve,  as 
appropriate,  the  NRT,  RRT(s),  the 
Govemor(s)  of  affected  state(s),  the 
mayor(s)  or  other  chief  executive(s)  of 
local  govemment(s),  and  the  responsible 
party.  The  “assistance”  in  support  of  the 
OSC  is  intended  to  relieve  the  OSC  of 
certain  communication/coordination 
burdens  associated  with  directing 
response  efforts.  It  does  not  mean  the 
designated  senior  Agency  official  is 


subordinate  to  the  OSC.  This  official 
will  simply  fill  the  role  of  the  OSC  for 
these  speciffc,  limited  activities. 

For  a  SONS  in  the  coastal  zone,  the 
Commandant  may  activate  a  National 
Incident  Task  Force  (NITF). 

Membership  on  the  NITF  would  be 
determined  by  the  USCG,  who  will 
include  a  National  Incident  Commander 
(NIC),  a  flag  officer  (e.g.,  admiral  or 
above)  appointed  by  the  Commandant;  a 
chief  of  staff,  filled  by  the  commanding 
officer  of  the  NSFCC;  an  area  operations 
coordinator,  the  predesignated  OSC  for 
the  area  affected  by  the  SONS;  and 
federal,  state,  local,  and  responsible 
party  representatives. 

The  USCG  will  develop  a  protocol  to 
establish  lines  of  authority  for  SONS 
response  activities  and  facilitate 
coordination  between  the  USCG  OSC  . 
and  the  NITF.  This  protocol  will 
delineate  lines  of  communication  and 
identify  critical  functions  and  key 
personnel  in  the  case  of  a  SONS,  and 
provide  standard  operating  procedures 
for  administrative  management. 

Response  to  Worst  Case  Discharges 
(Section  300.324) 

CWA  section  311(d)(2)(]).  added  by 
OPA  section  4201(b),  requires  the  NCP 
to  include  “procedures  and  standards 
for  removing  a  worst  case  discharge  of 
oil,  and  for  mitigating  or  preventing  a 
substantial  threat  of  such  a  discharge.” 
New  §  300.324  would  be  added  by 
today’s  proposal  to  address  this  new 
requirement. 

Section  4201(b)  adds  a  new  deffnition 
for  “worst  case  discharge”  to  CWA 
section  311(a)(24)  as  follows:  “(A)  in  the 
case  of  a  vessel,  a  discharge  in  adverse 
weather  conditions  of  its  entire  cargo; 
and  (B)  in  the  case  of  an  offshore  facility 
or  onshore  facility,  the  largest 
foreseeable  discharge  in  adverse 
weather  conditions.” 

According  to  the  OPA  Conference 
Report  (H.R.  Rept.  No.  653, 101st  Cong., 
2nd  Sess.  at  p.  147  (1990)),  Congress 
phrased  the  definition  of  a  worst  case 
discharge  from  a  facility  more  generally 
than  the  definition  of  a  worst  case 
discharge  from  a  vessel  because  it  may 
be  more  difficult  to  describe  the  entire 
contents  of  some  kinds  of  facilities,  such 
as  pipelines.  The  Report  indicates  that 
the  term  “largest  foreseeable  discharge” 
from  a  facility  is  intended  to 
characterize  “a  case  that  is  worse  than 
either  the  largest  spill  to  date’or  the 
maximum  probable  spill  for  that  facility 
type.”  An  example  of  a  facility  worst 
case  would  be  the  loss  of  the  entire 
contents  of  a  facility’s  single  oil  storage 
tank  into  navigable  waters. 
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A  number  of  other  OPA  provisions 
also  include  planning  and  response 
requirements  for  worst  case  discharges: 

•  OPA  section  4202(a)  adds  new 
CWA  section  311(j)(5)  authorizing  the 
President  to  issue  regulations  that 
require  owners  or  operators  of  tank 
vessels  and  certain  facilities  to  prepare 
and  submit  to  the  President  a  plan  for 
responding,  to  the  maximum  extent 
practicable,  to  a  worst  case  discharge 
and  to  a  substantial  threat  of  such  a 
discharge. 

•  OPA  section  4202(a)  adds  new 
section  311(i)(4)  to  the  CWA,  which 
provides  that  each  Area  Committee 
must  prepare  an  ACP  for  its  area  that, 
when  implemented  in  conjunction  with 
the  NCP.  will  be  adequate  to  remove  a 
worst  case  discharge  and  to  mitigate  or 
prevent  a  substantial  threat  of  such  a 
di^harge. 

•  New  CWA  section  31  l(j)(2KC) 
requires  that  the  National  R^ponse  Unit 
(i.e.,  the  NSFCC)  “shall  coordinate  use 
of  private  and  pidtlic  personnel  and 
equipment  to  remove  a  worst  case 
discharge,  and  to  mitigate  or  prevent  a 

substantial  threat  of  such  a  discharge 

*  •  • 

Currently,  §  300.320  in  subpart  D 
describes  a  gener^  process  for  response 
to  discharges  of  oil.  Today's  proposed 
rule  would  expand  this  process  with 
additional  procedures  to  be  followed  in 
the  case  of  substantial  threats  to  the 
public  health  or  welfare  (§  300.322). 

EPA  continues  to  believe  that  the 
existing  process,  with  today's  proposed 
changes  regarding  substantial  threats  to 
the  public  health  or  welfare,  would  in 
large  part  adequately  address  all 
discharge  situations.  Use  of  this  revised 
process,  in  conjunction  with 
implementation  of  the  other  CWA 
“w'orst  case  discharge”  requirements 
listed  directly  above,  should  provide,  in 
virtually  all  cases,  the  appropriate 
framework  for  removing  worst  case 
discharges,  and  for  mitigating  or 
preventing  substantial  threats  of  such 
disdiarges.  There  may  be  a  few  cases, 
however,  (e.g.,  situations  of 
unforseeably  large  discharges),  where 
the  implementation  of  these  various 
requirements  would  prove  to  be 
inadequate.  In  those  cases,  the  OSC 
would  be  exi>ected  to  take  whatever 
additional  actions  are  necessary  to 
ensure  effective  and  immediate  removal 
of  the  discharge  by  wrhatever  means  are 
available. 

Specihcally,  today’s  proposal  would 
modify  the  response  structure  by  adding 
a  new  §  300.324  directing  the  OSC  (in 
the  case  of  a  worst  case  discharge)  to:  (1) 
Notify  the  NSFCC;  (2)  require 
implementation  of  ^e  tank  vessel  and 
facility-specific  response  plans  required 


under  the  OPA  that  are  intended  to 
specifically  address  response  to  worst 
case  discharges  and  substantial  threats 
of  such  discharges;  (3)  implement  the 
ACP  designed  to  work  in  conjunction 
with  the  NCP  to  remove  worst  case  ^ 
discharges  and  substantial  threats  of 
such  discharges:  and  (4)  take  whatever 
additional  actions  are  necessary  to 
respond  to  the  situation  at  hand.  These 
proposed  additions  to  the  current 
response  process  would  provide  an 
appropriate  response  fia^work  for 
removing  worst  case  discharges.  In  the 
event  that  a  worst  case  discharge  also 
results  in  a  substantial  threat  to  the 
public  health  or  welfare  or  the 
environment,  the  proposed 
requirements  of  §  300.322,  as  well  as  the 
requirements  of  §  300.324,  would  apply. 

Wildlife  Consen'otion  (Section  3(X).330} 

Today's  proposal  would  delete  this 
section  and  replace  it  with  a  new 
§  300.210(c)(4)  regarding  the  Fish  and 
Wildlife  and  Sensitive  Environments 
Plan.  CWA  section  311(d)  requires  the 
NCP  to  include  “a  fish  and  wildlife 
response  plan,  developed  in 
consultation  with  the  FWS,  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  and  other 
interested  parties  (including  state  fish 
and  wildlife  conservation  affiliates)  for 
the  immediate  and  effective  protection, 
rescue,  and  rehabilitation  of.  and  the 
minimization  of  risk  of  damf^e  to  fish 
and  wildlife  resources  and  their  habitat 
that  are  harmed  or  that  may  be 
jeopardized  by  a  discharge.”  The  Fish 
and  Wildlife  and  Sensitive 
Environments  Plan  is  more  fully 
described  in  the  preamble  to  §  300.210. 

Funding  (Section  300.335) 

Section  9001  of  the  OPA  provides  that 
the  revolving  fund  established  under 
CWA  section  311(k)  and  the  funds 
authorized  by  the  Deepwater  Port  Act. 
the  Outer  Continental  Shelf  Lands  Act, 
and  the  Trans- Alaska  Pipeline 
Authorization  Act  are  transferred  to  the 
OSLTF  established  pursuant  to  section 
9509  of  the  Internal  Revenue  Code  of 
1986.  The  proposed  revisions  to  the 
language  of  §  300.335(c)  reflect  the  OPA 
amendments. 

Under  section  1012  of  the  OPA.  the 
OSLTF  is  available  to  pay  for  certain 
removal  costs,  other  specified  costs 
determined  by  the  President  to  be 
consistent  with  the  NCP.  and  costs 
associated  with  implementation, 
administration,  and  enforcement  of  the 
OPA,  including  the  costs  of  monitoring 
removal  actions.  Section  1001  defines 
“removal  costs”  for  purposes  of  the 
OPA  to  encompass  costs  related  only  to 
a  discharge  or  threat  of  a  discharge  of 


oil.  These  removal  costs  include:  Costs 
of  containment  and  removal  of  oil  horn 
water  and  shorelines  and  monitoring 
state  and  private  action  to  remove  a 
discharge;  and  costs  of  taking  other 
related  actions  necessary  to  minimize  or 
mitigate  a  threat  to  the  public  health 
and  welfare  or  the  environment, 
including,  but  not  limited  to  adverse 
impact  to  fis^.  shellfish,  wildlife,  public 
and  private  property,  shorelines  and 
beadles. 

The  OPA  definition  of  the  term  “oil” 
is  similar  to  the  broad  definition  in 
CWA  section  311,  except  that  any 
petroleum  specifically  listed  or 
designated  as  a  hazardous  substance 
under  CERCLA  is  excluded.  As  a 
consequence,  it  appears  that  there  is  no 
overlap  in  the  funding  and  liability 
provisions  of  CERCLA  and  title  I  of  the 
OPA.  Certain  petroleum  refining 
industry  wastes,  for  example,  are 
specifically  listed  CERCLA  hazardous 
substances;  response  to  discharges  of 
such  wastes  normally  would  be  paid  for 
imder  CERCLA.  not  the  OPA.  even  if  the 
wastes  might  also  come  within  the  CWA 
definition  of  “oil.” 

Proposed  changes  to  §  300.335(a)  are 
intended  to  clarify  that  the  dedsion  to 
access  the  OSLTF  and  conduct  federal 
removal  actions  is  solely  the  OSCs  and 
may  be  taken  at  any  time  that,  in  his  or 
her  judgment,  it  is  required.  Also, 
separate,  comprehensive  procedures  for 
accessing  the  OSLTF  (33  CFR 
subchapter  M)  are  referenced. 
Subchapter  M  is  itself  undergoing 
revision  to  reflect  new  provisions 
contained  in  the  OPA  and  those  dianges 
are  expected  to  be  in  place  before 
today's  revisions  to  the  NCP  are  issued 
as  a  final  rule. 

Proposed  changes  to  §  300.335(b) 
would  remove  the  requirement  that 
federal  agencies  be  the  sole  funding 
source  for  their  removal  activities. 

Under  the  OPA,  certain  costs  may  be 
eligible  for  reimbursement  horn  the 
OSLTF. 

EPA  is  proposing  to  delete  the 
original  text  of  §  300.335(c)  in  its 
entirety  to  reflect  the  establishment  of 
the  OSLTF.  which  replaces  several 
previously  existing  funding  sources.  In 
addition,  language  regarding  cost 
documentation  procedures  has  been 
deleted  from  this  section,  and  now  is 
addressed  in  proposed  §  300.315. 
Section  30G.335(c)  now  indicates  that 
procedures  for  funding  natural  resource 
damage  assessments  may  be  found  in  33 
CFR  subchapter  M. 

Section  300.335(e)  would  be  revised 
by  today's  proposed  rule  to  clarify  that 
funding  of  a  response  to  a  discharge 
fiom  facilities  and  vessels  owned  by  the 
federal  government  is,  like  funding  for 
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response  at  facilities  and  vessels 
operated  or  supervised  by  the  federal 
government,  the  responsibility  of  the 
owning  agency.  EPA  deleted  much  of 
the  language  previously  included  in 
§  300.335(0  because  those  funding 
issues  are  now  addressed  in  33  CFR 
subchapter  M. 

Subpart  E — Hazardous  Substance 
Response 

This  subpart  contains  a  detailed  plan 
covering  authorized  activities  involved 
in  abating  and  remedying  releases  or 
threats  of  releases  of  hazardous 
substances  or  pollutants  or 
contaminants.  Certain  provisions  of  the 
OPA  address  releases  of  hazardous 
substances.  These  provisions  include 
amendments  to  section  311  of  the  CWA, 
which  establishes  federal  planning  and 
response  authority  for  both  oil 
discharges  and  CWA  hazardous 
substance  releases.^ 

The  NCP  establishes  a  framework  for 
responjse  to  releases  of  hazardous 
substances.  The  term  "hazardous 
substance”  is  defined  in  NCP  §  300.5, 
and  generally  includes  substances 
designated  as  hazardous  or  toxic  under 
section  311(b)(2)(A)  of  the  CWA,  section 
102  of  CERCLA,  section  3001  of  the 
Resource  Conservation  and  Recovery 
Act,  section  307(a)  of  the  CWA,  section 
1 12  of  the  Clean  Air  Act,  or  section  7 
of  the  Toxic  Substances  Control  Act. 
Today’s  proposal  does  not  alter  the 
definition  of  “hazardous  substance.” 

The  OPA  expmds  federal  response 
authority  within  the  hamework 
established  by  the  CWA  for  discharges 
of  oil  and  releases  of  CWA  hazardous 
substances;  CWA  section.  31 1(c) 
authority  does  not  extend  to  substances 
designated  only  under  the  other  statutes 
listed  above.  The  CWA  authorizes  the 
designation  of  hazardous  substances  in 
sections  307(a)  and  311(b)(2)(A).  Since 
the  CWA  became  law  in  1972,  some  400 
substances  have  been  listed  as 
hazardous  under  its  provisions  (see  40 
CFR  part  116). 

CWA  section  311(c)  authorizes  the 
President  to  direct  the  response  to  a 
discharge  of  oil  or  release  of  a  CWA 
hazardous  substance  “(i)  into  or  on  the 


»The  OPA  actually  refers  to  "discharges"  of 
hazardous  substances,  rather  than  "releases.”  The 
NCP  has  for  some  time,  however,  defined  ^ 
“discharge”  to  refer  only  to  oil  and  "release”  to 
refer  to  bazardous  substances,  pollutants,  and 
contaminants.  This  was  done  to  simplify  the 
regulatory  language  and  eliminate  the  need  to 
continually  modify  the  term  "discharge”  with  "of 
oil”  or  "of  CWA  hazardous  substances."  Thus,  the 
NCP  will  use  the  term  "release"  when  discussing 
OPA  requirements  regarding  CWA  hazardous* 
substances,  but  wilt  modify  it  as  appropriate  to 
clarify  that  those  requirements  do  not  apply  to  the 
complete  universe  of  CERCLA  hazardous 
substances. 


navigable  waters;  (ii)  on  the  adjoining 
shorelines  to  the  navigable  waters;  (iii) 
into  or  on  the  waters  of  the  exclusive 
economic  zone;  or  (iv)  that  may  affect 
natural  resources  belonging  to, 
appertaining  to,  or  under  the  exclusive 
management  authority  of  the  United 
States,”  (A  release  that  meets  the  above 
criteria  will  hereafter  in  this  preamble 
be  referred  to  as  a  release  “to  navigable 
waters,”)  Under  CWA  section  311(c)(2), 
if  an  actual  or  threatened  dischai^e  or 
release  poses  a  substantial  threat  to  the 
public  health  or  welfare  of  the  United 
States,  the  President  is  required  to  direct 
the  response. 

General  (Section  300.400) 

To  acknowledge  the  statutory 
authority  for  the  changes  to  CWA 
section  311  regarding  hazardous 
substances  discussed  immediately 
above,  EPA  has  added  in  today's 
proposal  a  reference  to  CWA  section 
311(c)  to  clarify  that  it  is  a  source  of 
authority  for  some  of  the  requirements 
set  forth  in  this  subpart. 

Discovery  or  Notification  (Section 
300.405) 

EPA  is  proposing  to  add  language  to 
this  section  that  clarifies  how  a  release 
may  be  discovered  and  how  certain 
releases  may  be  reported.  New 
§  300.405(a)(7)  would  recognize  that 
certain  hazardous  substance  releases 
may  be  discovered  through  reports 
submitted  in  accordance  with  section 
311(b)(5)  of  the  CWA.  S^ion 
300.405(f)(3)  would  state  that 
notification  of  the  Radiological 
Response  Coordinator  in  the  case  of  a 
release  involving  radioactive  material 
may  be  accomplished  directly  by  the 
OSC  or  through  the  NRC. 

Removal  Site  Evaluation  (Section 
300.410) 

In  the  event  of  an  actual  or  threatened 
release  of  a  hazardous  substance  to 
navigable  waters,  §  300.410(e)  (1)  and 
(2)  of  today’s  proposed  rule  would 
require  the  OSC  to  determine  (1)  if  the 
hazardous  substance  is  a  CWA 
hazardous  substance;  and  (2)  if  so, 
whether  the  actual  or  threatened  release 
may  pose  a  substantial  threat  to  the 
public  health  or  welfare  of  the  United 
States.  If  the  first  condition  is  met,  the 
OSC  may  choose  to  direct  all  federal, 
state,  and  private  actions  to  remove  the 
release.  If  both  conditions  are  met,  the 
OSC  is  required  to  direct  response 
efforts.  The  OSC  must  make  these 
determinations  for  every  release  of  a 
hazardous  substance  to  navigable  waters 
that  is  being  evaluated  for  a  possible 
removal  action. 


The  framework  provided  in  today’s 
proposal  for  identifying  and  responding 
to  actual  or  threatened  releases  of  CWA 
hazardous  substances  to  navigable 
waters  that  may  pose  a  substantial  threat 
to  the  public  health  or  welfare  of  the 
United  States  is  consistent  with  the 
proposal  included  in  subpart  D,  where 
the  same  process  is  described  with 
respect  to  oil  discharges. 

Identifying  a  Release  Posing  a 
Substantial  Threat  to  the  Public  Health 
or  Welfare  of  the  United  States 

In  determining  whether  the  actual  or 
potential  release  may  pose  a  substantial 
threat  to  the  public  health  or  welfare  of 
the  United  States,  the  OSC  should  focus 
on  the  broad  factor  categories  cited  in 
the  legislation  for  identifying 
“substantial  threats.”  These  are  the  size 
of  the  release,  character  of  the  release, 
and  public  health  or  welfare  of  the 
United  States  (including  fish,  wildlife, 
other  natural  resources,  and  beaches 
and  shorelines).  However,  the  new  CWA 
authority  leaves  open  the  possibility 
that  other  factors  may  be  considered,  as 
well.  EPA’s  intent  is  to  provide  a 
reliable  framework  for  determining 
which  releases  may  present  a 
“substantial  threat,”  but  to  give  the  OSC 
discretion  to  decide  whether  a  specific 
release  or  threat  of  release  results  in  a 
substantial  threat  to  the  public  health  or 
welfare  of  the  United  States.  A  more 
expansive  discussion  of  identifying 
substantial  threats  is  given  in  the 
preamble  discussion  to  §  300.322  in 
subpart  D.  That  discussion  is  applicable 
in  the  case  of  a  release  of  a  CWA 
hazardous  substance  to  navigable  waters 
as  well,  because  EPA  believes  the 
response  procedures  discussed  there 
generally  are  effective  for  hazardous 
substance  releases. 

This  conceptual  framework  would  be 
included  in  proposed  §  300.410(e). 
which  describes  procedures  for 
determining  whether  an  actual  or 
threatened  CWA  hazardous  substance 
release  to  navigable  waters  may  pose  a 
substantial  threat  to  the  public  health  or 
welfare  of  the  United  States.  The 
remaining  paragraphs  in  this  section 
have  been  renumbered  accordingly. 
(Changes  made  to  new  §  300.410(h)  are 
the  result  of  other  changes  made  by  the 
OPA  in  the  area  of  natural  resources. 
Discussion  of  natural  resource-related 
changes  is  in  the  preamble  discussion 
for  subpart  G.) 

Removal  Action  (Section  300.415) 
Currently  NCP  §  300.415  describes  a 
general  pattern  of  response  that  an  OSC 
must  follow  in  conducting  a  hazardous 
substance  removal  action.  However,  the 
process  outlined  leaves  considerable 
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discretion  with  the  OSC  in  carrying  out 
response  efforts.  First,  the  lead  agency 
reviews  the  removal  site  evaluation.  If  a 
responsible  party  is  known,  an  effort  is 
made  to  determine  whether  it  can  and 
will  perform  the  necessary  removal 
action  promptly  and  properly.  If  the 
responsible  party  does  not  p>er{6rm  the 
removal,  the  lead  agency  may  take  any 
appropriate  removal  action  to  abate, 
prevent,  minimize,  stabilize,  mitigate,  or 
eliminate  the  release  or  the  threat  of 
release. 

EPA  has  re-examiired  these  response 
procedures  and  concluded  that,  for 
actual  or  threatened  releases  of  CWA 
hazardous  substances  to  navigable 
waters  that  may  pose  a  substantial  threat 
to  the  public  health  or  welfare  of  the 
United  States,  additional  measures 
would  further  enhance  the  ability  of  the 
federal  government  to  ensure  immediate 
and  effective  response.  A  new  paragraph 
(c)  is  proposed  to  be  added  to  §  300.415 
(and  the  remaining  paragraphs 
renumbered  accordingly)  to  describe 
additional  response  procedures  for 
actual  of  threatened  “substantial  threat” 
releases.  Specifically,  proposed 
§  300.415(c)  requires  that  if  the  actual  or 
threatened  release  is  identihed  as 
pmsing  a  substantial  threat  to  the  public 
heahh  or  welfare  of  the  United  States, 
the  OSC  shall  assess  opportunities  for 
the  use  of  various  special  teams  and 
other  assistance  described  in  §  300.145, 
as  appropriate.  These  special  teams  are 
capable  of  providing  public  affairs 
assistance,  communications  support, 
advice,  and  assistance  for  oil  and 
hazardous  substance  removal;  have 
knowledge  of  shipboard  damage  control; 
have  access  to  specialized  containment 
and  removal  equipment;  and  have  rapid 
transportation  available.  Special  teams 
also  include  the  ERT,  established  by 
EPA  in  accordance  with  its  disaster  and 
emergency  responsibilities.  The  ERT  has 
expertise  in  treatment  technology, 
biology,  chemistry,  hydrology,  geology, 
and  engineering.  Other  available 
assistance  includes  the  NSFCC  and 
USCO  DRGs  (see  §  300.145),  both  of 
which  can  provide  technical  assistance, 
equipment,  and  other  resources  that 
may  be  needed  by  an  OSC  NOAA  can 
also  provide  SSCs.  which  provide 
specialized  expertise  on  coastal 
environmental  consideraticxis  for  spill 
response  and  planning,  including  spill 
trajectory  modeling,  environmental 
consequences  of  removal 
countermeasures,  chemical  analyses, 
information  management,  and  response 
strategies  that  minimize  environmental 
impact. 

In  additi<m,  proposed  §  300.415(c) 
would  require  the  OSC  to  request  that 
the  RRT  be  activated  immediately  and 


authorizes  whatever  additional  response 
actions  are  deemed  appropriate. 

Proposed  §  300.415(c)  also  provides 
that,  in  the  case  of  a  substantial  threat 
to  the  public  health  or  welfare,  the  OSC 
may  request  the  lead  agency  or  RRT  to 
dispatch  appropriate  personnel  to  the 
scene  of  the  release  to  assist  the  OSC 
with  technical  support  and  public 
information  and  interagency 
coordination  e^orts.  It  is  anticipated 
that  the  OSC  will  identify  in  advance 
those  activities  that  can  be  performed  by 
others,  and  then  assign  such  activities  to 
appropriate  personnel. 

This  added  support  is  particularly 
important  when  a  substantial  threat  to 
the  public  health  or  welfare  of  the 
United  States  exists  because  such  a 
situation  is  likely  to  be  of  increased  ^ 
interest  and  concern  to  the  media  and 
the  public.  In  these  situations,  the 
signiHcant  effort  required  to  keep  ail 
parties  adequately  informed  of  the 
circumstances  of  the  release  and  the 
response  measures  taken  should  not  fall 
on  the  OSC.  These  other  officials  will  be 
able  to  serve  as  a  focal  point  for 
satisfying  the  demands  for  information 
on  the  status  of  the  response  from  the 
press,  local,  state,  and  national  elected 
ofHcials,  and  the  public.  Thus,  the 
additional  staging  can  help  insulate  the 
OSC  from  competing  time  demands  that 
might  otherwise  divert  the  OSC’s 
attention  horn  directing  response 
operations. 

Proposed  §  300.415(c)  would  require 
the  lead  agency  to  send  a  contracting 
officer  to  the  scene  of  the  release  at  the 
request  of  the  OSC.  Although  EPA 
recognizes  that  CWA  section 
311(c)(2)(B).  as  amended  by  OPA 
section  4201(a),  eliminates  the 
obligation  to  comply  with  ail  customary 
contractual  procurement  restrictions, 
this  requirement  is  included  to  facilitate 
expedited  contracting  agreements  that 
may  be  required  due  to  the  nature  of  the 
incident. 

EPA  is  proposing  to  add  the  word 
“CERCLA”  to  all  relevant  removal 
action  references  in  order  to  distinguish 
these  actions  from  CWA  removal 
actions. 

Finally,  worst  case  discharges  and 
SONS  are  not  discussed  in  subpart  E,  as 
they  are  in  subpart  D.  The  OPA  created 
worst  case  discharges  only  in  relation  to 
oil  discharges,  not  releases  of  hazardous 
substancxs  or  pollutants  or 
contaminants.  Similarly,  the  new  spill 
classific:atioa  of  SONS,  as  proposed  in 
§  300.323  of  today's  rule,  would  apply 
only  to  oil  dischi^es. 


Subpart  G — Trustees  for  Natural 
Resources 

Section  1006  and  other  sections  of  the 
OPA  address  natural  resource  damages 
resulting  from  oil  spills  and  the  role  of 
trustees.  These  new  statutory  provisions 
necessitate  certain  changes  to  subpart  G 
and  other  subparts  of  the  NCP,  and  also 
require  the  promulgation  of  new  damage 
assessment  regulations.  The  latter 
regulations  were  promulgated  by 
NOAA,  in  consultation  with  EPA,  FWS, 
and  the  heads  of  other  affected  agencies, 
in  a  separate  advance  notice  of  proposed 
rulemaking  (see  55  FR  53478,  Etecember 
28. 1990). 

Section  1006  of  the  OPA  provides  that 
liability  for  natural  resource  damages 
shall  be  to  the  United  States 
Government,  a  state  government,  an 
Indian  tribe,  or  to  a  foreign  government. . 
Natural  resource  trustees  can  claim 
monetary  damages  from  responsible 
parties  for  injury  to.  destruction  of,  loss 
of,  or  loss  of  use  (including  subsistence 
use  and  revenues)  of  such  resources. 
Federal  ofBcuals  authorized  by  the 
President  and  the  authorized 
representatives  of  Indian  tribes,  state, 
and  foreign  governments  act  as  public 
trustees  to  recover  damages  for  injury  to 
natural  resources  under  their 
trusteeship. 

The  OSLTF  can  be  used  for  initiating 
the  assessment  of  natural  resource 
damages  and  for  developing  and 
implementing  plans  for  restoration  by 
federal,  state,  and  Indian  tribal  trustees. 
OPA  section  6002(b)  provides  for 
immediate  funding  to  initiate  the 
assessment  of  natural  resource  damages 
without  appropriation.  All  requests  to 
the  NPFC  for  payment  for  this  activity 
must  be  made  through  the  lead  federal 
trustee  designated  at  the  time  of  the 
incident.  Procedures  for  funding  the 
initiation  of  natural  resource  damage 
assessment  are  covered  in  33  CFR 
subchapter  M. 

Foreign  trustees  are  newly  designated 
under  OPA  section  1006(b).  The  trustees 
assess  natural  resource  damages  and 
develop  and  implement  plans  for 
restoring,  rehabilitating,  replacing,  or 
acquiring  equivalent  natural  resources 
under  their  trusteeship.  Restoration 
plans  developed  by  OPA  trustees  are 
subject  to  public  notice,  comment,  and 
opportunity  fw  hearing. 

Designation  of  Federal  Trustees  (Section 
300.600) 

Currently,  subpart  G  lists  section 
311(0(5)  of  the  CWA  as  one  of  the 
relevant  authorities  for  trustee  activities. 
Section  2002(a)  of  the  OPA  excludes  the 
applicability  of  section  311(0  to  oil 
spills  governed  by  the  liabitity 
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provisions  in  section  1002.  At  the  same 
time,  OPA  section  1006  provides  new 
authority  for  trustee  designation  and 
functions  under  the  OPA.  Therefore, 
today's  revision  proposes  to  add 
references  to  OPA  section  1006.  The 
current  CWA  provision  in  section  311(0 
continues  to  provide  authority  in  the 
case  of  discharges  for  which  there  is 
CWA  liability,  rather  than  OPA  liability. 

The  language  concerning  natural 
resources  in  §  300.600  (a)  and  (b)  is 
proposed  to  be  changed  to  track  more 
closely  the  dehnition  of  natural 
resources  contained  in  section  1001  of 
the  OPA.  In  addition,  the  term 
“protected”  is  proposed  to  be  replaced 
by  “controlled”  throughout  this  section 
to  more  accurately  reflect  the  trustees' 
responsibilities  for  natural  resources. 

Section  300.600(b)  describes  the 
situations  under  which  natural  resource 
trustees  are  authorized  to  act  pursuant 
to  section  107(1)  of  CERCLA,  section 
311(f)(5)  of  the  CWA.  and  section  1006 
of  the  OPA.  Each  trustee  has 
responsibilities  for  protection  of 
resources;  mitigation  and  assessment  of 
damage;  and  restoration,  rehabilitation, 
replacement,  or  acquisition  of  resources 
equivalent  to  those  affected.  In  these 
roles,  trustees  are  responsible  for 
providing  advice  to  the  OSC  on 
environmental  issues,  including 
appropriate  removal  countermeasures, 
that  should  be  considered  in  the  ACP; 
for  providing  timely  recommendations 
to  the  OSC  during  an  incident  for  the 
application  of  various  removal 
countermeasures;  for  initiating  a 
preliminary  survey  of  the  area  affected 
by  a  discharge  to  determine  if  trust 
resources  are,  or  potentially  may  be, 
affected;  and  for  carrying  out  a  damage 
assessment  of  the  area  in  order  to 
recover  monies  to  restore,  rehabilitate, 
replace,  or  acquire  equivalent  natural 
resources.  Preplanning  and  coordination 
for  both  response  and  damage 
assessment  activities  are  specifically 
required  at  the  regional  and  area  levels, 
both  during  the  area  and  regional  plan 
preparation  and  during  specific 
incidents  when  coordination  must  be 
with  the  predesignated  OSC. 

The  Department  of  Commerce 
description  of  trustee  responsibilities  in 
§  300.600(b)(1)  is  also  proposed  to  be 
changed.  The  phrase  “or  using”  is 
proposed  to  be  added  to  indicate  that 
many  migrating  and/or  pelagic  species 
do  use  the  waters  navigable  by  deep 
draft  vessels  and  tidally  influenced 
waters  that  are  not  necessarily  found 
year  round,  or  specifically,  in  or  under 
the  water  at  all  times.  This  phrase  is 
meant  to  include  natural  resources  that 
spend  a  portion  of  their  life  cycle  in 
waters  of  the  U.S.  exclusive  economic 


zone  feeding,  migrating,  breeding,  or 
using  the  area  as  critical  habitats.  An 
example  of  “using''  would  be  marine 
mammals  that  migrate  in  and  out  of  U.S. 
waters,  feed  and  breed  in  U.S.  waters, 
and  feed  in  the  open  sea  and  foreign 
waters.  Many  species  that  inhabit  or 
utilize  the  marine  ecosystem,  may  not 
be  acknowledged  as  a  natural  resource 
protected  by  the  Department  of 
Commerce  under  the  NCP  without  this 
language.  Finally,  the  language 
concerning  anadromous  fish  is  proposed 
to  be  changed  to  more  accurately  refl^ 
the  Secretary  of  Commerce's 
trusteeship. 

State  Trustees  (Section  300.605) 

Today's  proposed  regulation  expands 
§  300.605,  “State  trustees,”  to  encourage 
governors  to  designate  a  lead 
representative  to  coordinate  among  all 
state  offices  with  trustee  responsibilities 
and  the  RRT  and  OSC.  The  lead  state 
trustee's  representative  (who  may  serve 
on  the  Area  Committee)  should  have 
ready  access  to  appropriate  state 
officials  with  environmental  protection, 
emergency  response,  and  natural 
resource  responsibilities.  This 
mechanism  will  help  avoid  parallel 
state  damage  assessment  activities  by 
providing  a  means  for  state 
representatives  to  have  input  into 
federal  planning  and  response  efforts. 

Foreign  Trustees  (Section  300.612) 

This  new  provision  is  proposed  to  be 
added  to  address  the  language  in  section 
1006  of  the  OPA  recognizing  the  role  of 
foreign  trustees.  These  trustees  are  to  act 
on  behalf  of  their  governments  for 
natural  resources  belonging  to,  managed 
by,  controlled  by,  or  appertaining  to 
those  governments. 

Responsibilities  of  Trustees  (Section 
300.615) 

Sections  300.615(c)(2)  and 
300.615(c)(3)  are  proposed  to  be  added 
to  reflect  the  trustee's  responsibilities  in 
the  event  of  an  oil  spill  that  affects 
natural  resources  pursuant  to  section 
1006  of  the  OPA. 

In  addition.  §  300.615(d)(4)  is 
proposed  to  be  added  to  reflect  the 
authority  of  the  federal  trustees  to 
initiate  damage  assessments  pursuant  to 
OPA  section  6002. 

Subpart  H— Participation  by  Other 
Persons 

Addition  of  Statutory  Authorities  for  the 
Recovery  of  Oil  Response  Costs 

The  focus  of  this  subpart  is  on  those 
authorities  that  allow  persons  other  than 
governments  to  respond  to  releases  and 
to  recover  necessary  response  costs. 
Currently,  subpart  H  only  addresses 


participation  by  individuals,  private 
entities,  potentially  responsible  parties, 
and  foreign  entities  eligible  to  submit 
claims  for  reimbursement  for  response 
actions  from  the  Hazardous  Substance 
Superfund  (for  example,  claims  made 
under  CERCLA  sections  111(a)(2)  and 
122(b)(1)).  The  current  subpart  H  does 
not  address  claims  for  response  to 
discharges  of  oil. 

However,  section  1013  of  the  OPA 
authorizes  reimbursement  for  responses 
to  discharges  of  oil  from  the  OSLTF.  In 
today's  rule,  EPA  is  proposing  to 
incorporate  in  subpart  H  a  reference  to 
the  procedures  that  apply  to  claims 
made  by  other  persons  responding  to 
such  discharges  (§  300.700(h)). 

The  current  subpart  H  is 
supplemented  by  40  CFR  part  307, 
which  contains  the  forms  and  detailed 
procedures  required  by  section  112(b)(1) 
of  CERCLA  for  filing  CERCLA  response 
claims.  The  USCG  will  in  the  near 
future  promulgate  a  similar  supplement 
to  today's  proposed  subpart  H,  as 
required  by  OPA  section  1013(e). 
describing  the  proc^ures  and  operation 
oftheNPFC. 

The  NPFC  can  pay  uncompensated 
removal  costs  and  uncompensated 
damages  from  the  OSLTF  pursuant  to 
section  1012(a)(4)  of  the  OPA.  Claimants 
should  submit  claims  to  either  the 
designated  responsible  party  or  NPFC  as 
specified  in  advertising.  If  the 
responsible  party  declines  to  pay  the 
claim  or  fails  to  settle  the  claim  within 
90  days,  then  the  claim  may  be 
submitted  to  the  NPFC.  Any  claims 
received  by  agencies  other  than  the 
NPFC  should  be  immediately  forw'arded 
to  the  NPFC. 

Questions  regarding  claims  should  be 
referred  to  the  NPFC.  However,  if  a 
responsible  party/guarantor  has 
advertised  for  claims,  potential 
claimants  can  be  referred  directly  to  the 
responsible  party/guarantor.  If  any  third 
party  interest  in  filing  claims  is  noted  or 
expected  as  a  result  of  an  incident,  the 
NPFC  case  officer  should  be  notified 
promptly. 

The  language  in  §  300.700(a) 
concerning  both  OPA  and  CERCLA 
response  actions  is  also  proposed  to  be 
changed.  Section  300.700(a)  currently 
provides  that  any  person  may  undertake 
a  response  action  to  reduce  or  eliminate 
a  release  of  a  hazardous  substance, 
pollutant,  or  contaminant.  Today's 
proposed  rule  would  place  limits  on 
this  authority  pursuant  to  language 
contained  in  CWA  section  311(c)(2) 
which  requires  the  Federal  Government 
to  direct  discharges  posing  a  substantial 
threat  to  the  public  health  or  welfare  of 
the  United  States. 
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Subpart  J—Use  of  Dispersants  and 
Other  Chemicals 

Section  311(d)(2HC)  of  the  CWA,  as 
amended  by  the  OPA,  requires  that  the 
NCP  include  a  schedule  identifying 
"dispersants,  other  chemicals,  and  other 
spill  mitigating  devices  and  substances, 
if  any,  that  may  be  used  in  carrying  out” 
the  NCP.  Currently,  the  use  of 
dispersants,  other  chemical  agents,  and 
bioremediation  agents  to  respond  to  oil 
spills  in  U.S.  waters  is  governed  by 
subpart  J  of  the  NCP  {40  CFR  300.900). 

S^tion  300.910  of  subpart  J  concerns 
the  authorization  of  the  use  of  products 
on  the  NCP  Product  Schedule  and 
specifies  the  conditions  under  which 
OSCs  may  authorize  the  use  of 
dispersants,  other  chemicals,  and  other 
spill  control  agents.  Under  existing 
§  300.910(a),  OSCs  may  authorize  the 
use  of  products  on  the  Product 
Schedule,  with  the  concurrence  of  the 
EPA  and  state  representatives  to  the 
RRT  and,  when  practicable,  in 
consultation  with  the  DOC  and  DOl 
natural  resource  trustees. 

Sections  300.915  and  300.920 
describe  the  data  requirements  and  the 
process  for  adding  products  to  the 
Product  Schedule.  To  list  a  product  on 
the  Schedule,  subpart  J  currently 
requires  a  manufacturer  to  submit 
tecimical  data  on  the  product  to  EPA. 
Data  on  dispersants,  surface  collecting 
agents,  and  miscellaneous  oil  spill 
control  agents  must  include  the  results 
of  the  Revised  Standard  Dispersant 
Toxicity  Test  set  for  these  products  in 
appendix  C  of  the  NCP.  Data  on 
dispersants  must  also  include  the 
results  of  the  Revised  Standard 
Dispersant  Effectiveness  Test,  also  set 
forth  in  appendix  C.  These  tests  may  be 
conducted  at  the  expense  of  the 
manufacturer  and  may  be  performed  by 
any  qualified  laboratory. 

The  raw  data  and  a  summary  of  the 
results  firom  these  tests  are  then 
submitted  to  EPA,  where  they  are 
reviewed  to  confirm  that  the  data  are 
complete  and  that  the  specified 
procedures  were  followed.  Generally, 
EPA  does  not  confirm  these  data  in 
independent  tests.  The  data 
requirements  for  placement  of  a  product 
on  the  Product  S^edule  are  designed  to 
provide  sufficient  data  for  OSCs  to  judge 
whether  and  in  what  quantities  a 
product  may  be  used  to  control  a 
particular  discharge. 

Inclusion  of  a  product  on  the  Product 
Schedule  means  only  that  the  data 
submission  requirements  have  been 
satisfied.  The  listing  of  a  product  on  the 
Schedule  does  not  mean  that  the 
product  is  recommended  or  authorized 
for  use  on  an  oil  discharge.  In  addition. 


placement  of  a  product  on  the  Product  • 
Schedule  does  not  imply  that  EPA  has 
confirmed  the  safety  or  effectiveness  of 
the  product  or  in  any  other  way 
endorsed  the  product  for  the  use  listed 
or  for  other  uses.  The  purpose  of  the 
standardized  testing  procedures  set 
forth  in  appendix  C  is  to  ensure  that 
OSCs  have  comparable  data  regarding 
the  toxicity,  effectiveness,  and  other 
characteristics  of  different  products. 

Other  Spill  Mitigating  Devices  and 
Substances 

S^tion  4201  of  the  OPA  amends 
CWA  section  311(c)(2)(G)  (now  section 
311(d)(2)(G))  to  add  "other  spill 
mitigating  devices  and  substances”  to 
the  items  that  may  he  identified  by  the 
NCP  Product  Schedule.  Consequently, 
EPA  is  proposing  to  revise  subpart )  to 
include  "other  spill  mitigating  devices 
ana  substances.”  Specifically,  the 
phrase  “other  spill  mitigating  devices 
and  substances”  is  being  added  to 
§  300.900(a). 

EPA  interprets  the  phrase  "other  spill 
mitigating  devices  and  substances’*’ to 
include  certain  products  that  are 
currently  listed  under  the  miscellaneous 
oil  spill  control  agent  category  on  the 
Product  Schedule.  EPA  believes  that 
Congress’  primary  intent  in  regulating 
products  under  the  NCP  Product 
Schedule  is  to  protect  the  environment 
firom  possible  deleterious  effects  caused 
by  the  application  of  these  products.  As 
stated  in  the  Conference  Report  for  the 
OPA  (H.R  Rep.  101-653, 101st  Cong., 

2d  Sess.  at  p.  147  (1990)),  in  preparing 
the  NCP  Product  Schedule,  "the 
President  should  consider  the  long-  and 
short-term  effects  on  the  environment  of 
spill  mitigating  devices  and  substances, 
and  select  those  which  are  least  harmful 
to  the  environment.”  Therefore,  EPA  is 
not  interpreting  the  phrase  “other  spill 
mitigating  devices  and  substances”  to 
include  mechanical  devices  such  as 
pumps,  booms,  or  sldmmers,  which 
present  no  such  enviroiunental  dangers 
through  their  use.  Although  EPA 
believes  that  the  use  of  mechanical 
devices,  by  themselves,  will  not  create 
deleterious  effects  on  the  environment, 
commenters  are  encouraged  to  provide 
information  on  whether  and  how  the 
improper  use  of  these  devices  could 
result  in  negative  environmental  effects. 

Preauthorization  of  Product  Use  and  the 
Role  of  Area  Committees 

Section  300.910  sets  forth  the 
provisions  for  the  authorization  of  the 
use  of  products  on  the  NCP  Product 
Schedule  by  OSCs  in  response  to  oil 
spills.  Under  existing  §  300.910(e),  RRTs 
are  encouraged,  as  part  of  their . 
contingency  plaiming  efforts,  to  make 


preauthorization  decisions  with  respect 
to  the  use  of  certain  dispersants  or 
chemical  agents  in  their  area  of 
geographical  responsibility.  If  the 
appropriate  state  RRT  representatives 
and  the  DOC  and  DOI  natural  resource 
trustees  approve  in  advance  the  use  of 
certain  products  under  specified 
circumstances,  the  OSC  may  authorize 
the  use  of  the  products  when  a  spill 
occurs  without  obtaining  specific 
concurrences.  The  preauthorization  of 
the  use  of  regulated  products  by  OSCs 
is  currently  an  optional  process.  In  the 
past,  the  preauthorization  option  under 
§  300.910(e)  has  been  used  relatively 
infitequently.  Although  some  RRTs  have 
developed  preauthorization  plans  for 
the  use  of  products  in  response  to  oil 
spills,  the  overall  election  to  make  use 
of  this  option  has  been  less 
comprehensive  than  EPA  envisioned 
when  this  provision  was  developed. 

As  discussed  previously,  the  OPA 
amended  the  CWA  to  create  a  system  of 
Area  Committees,  which  are  to  consist 
of  members  appointed  by  the  President 
from  qualified  personnel  of  federal, 
state,  and  local  agencies.  The  statute 
expands  the  existing  planning  and 
response  framework  by  creating  an  area- 
level  planning  and  coordination 
structure,  with  the  Area  Committees  and 
ACPs  as  the  primary  features  of  this 
structure.  Under  the  CWA,  Area 
Committee  responsibilities  include 
enhancing  contingency  planning  and 
ensuring  preplanning  of  joint  federal, 
state,  and  local  response  efforts,  and 
expediting  decisions  on  the  use  of 
dispersants  and  other  spill  mitigating 
devices  and  substances.  The  ACPs  must, 
among  other  things,  include  a  list  of  the 
equipment,  dispersants  or  other  spill 
mitigating  devices  and  substances,  and 
personnel  available  to  ensure  an 
effective  and  immediate  removal  of  a 
discharge  and  to  ensure  mitigation  or 
prevention  of  a  substantial  threat  of  a 
discharge,  and  a  description  of  the 
procedures  to  be  followed  for  obtaining 
an  expedited  decision  regarding  the  use 
of  dispersants  (see  CWA  section 
311(j)(4)). 

Because  preauthorization  can  promote 
timely  action  in  response  to  an  oil  spill, 
EPA  is  proposing  to  make  the  existing 
preauthorization  option  mandatory. 
Existing  §  300.910(e)  would  be  revised 
and  moved  to  become  new  §  300.910(a). 
Given  the  creation  of  the  system  of  Area 
Committees  mandated  by  the  OPA,  EPA 
is  proposing  to  revise  new  §  300.910(a) 
to  require  that  the  Area  Committees  be 
actively  involved  in  the 
preauthorization  process.  Under  this 
new  paragraph,  RRTs  and  Area 
Committees,  as  part  of  their  planning 
activities,  must  address  the  desirability 
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of  using  appropriate  products  on  the 
Product  Schedule  and  the  desirability  of 
using  appropriate  burning  agents.  In 
addition,  the  results  of  this  planning 
should  address,  in  either  the  RCP,  AGP, 
or  a  corresponding  preauthorization 
plan,  the  specific  contexts  in  which 
these  products  should  and  should  not 
be  us^.  This  provision,  however, 
would  not  require  RRTs  and  Area 
Committees  to  specifically  address  the 
use  of  every  product  on  the  Product 
Schedule  in  their  RCPs,  ACPs,  or 
corresponding  preauthorization  plans. 

Section  300.910(a)  also  is  proposed  to 
be  revised  to  authorize  the  RRTs  to 
review  and  either  approve,  disapprove, 
or  approve  with  mc^ification  the 
preauthorization  plans  developed  by 
Area  Committees,  as  appropriate.  EPA 
believes  that  the  RRTs  should  serve  in 
an  advisory  and  approval  role  regarding 
preauthorization  plans  developed  by  the 
Area  Committees  because  the  RRTs* 
expertise  in  oil  spill  response  would  be 
a  valuable  asset  in  the  development  of 
these  preauthorization  plans.  In 
conducting  the  preauthorization  process 
described  in  new  §  300.910(a),  the  RRTs 
and  Area  Committees  should  work 
together  closely.  In  order  to  facilitate  the 
best  possible  response,  it  is  important 
that  the  regional-level  and  area-level 
contingency  planning  efforts  of  the 
RRTs  and  Arra  Committees, 
respectively,  are  coordinated  closely 
with  each  other  and  are  consistent. 

In  addition,  for  the  sake  of 
consistency  with  the  case-by-case 
authorization  process  described  in  new 
paragraphs  (b),  (c).  and  (d)  of  §  300.910, 
EPA  is  proj)08ing  to  revise  §  300.910(a) 
to  require  approval  by  the  EPA  RRT 
representative  (in  addition  to  the  state  ' 
representative’s  approval  now  required) 
for  certain  products  under  specified 
circumstances,  as  described  in  the 
preauthorization  plan.  This  would  allow 
the  OSC  to  authorize  the  use  of  these 
products  when  a  spill  occurs  without 
having  to  obtain  sjjecific  concurrences 
in  situations  where  time  is  of  the 
essence. 

In  a  number  of  instances  (e.g.,  in  the 
inland  waters),  RRTs  may  fulfill  the  role 
of  the  Area  Committees.  In  these 
instances,  coordination  between  the  two 
separate  entities  will  be  facilitated  to  the 
extent  the  RRT  addresses  both  regional- 
level  and  area-level  contingency 
planning. 

Revise  §  300.910(a)  states  that 
preauthorization  plans  may  address,  but 
should  not  be  limited  to,  factors  such  as 
the  potential  sources  and  types  of  oil 
that  might  be  spilled,  the  existence  and 
location  of  environmentally  sensitive 
resources  that  might  be  impacted  by 
spilled  oil,  available  dispersants  and 


storage  locations,  available  equipment 
and  adequately  trained  operators,  and 
the  available  means  to  monitor 
dispersant  application  and 
effectiveness.  RRTs  and  Area 
Committees  also  may  want  to  consider 
the  use  of  a  zoned  approach  in  the 
development  of  preauthorization  plans. 

A  number  of  existing  preauthorization 
plans  use  criteria  to  classify  coastal 
waters  into  three  dispersant  use  zones 
that  are  defined  by  ocean  depth, 
currents,  biological  parameters, 
nearshore  human  activities,  and  time 
required  for  response.  When  developing 
preauthorization  plans.  RRTs  and  Area 
Committees  also  should  take  into 
account  the  provisions  in  the  Fish  and 
Wildlife  and  Sensitive  Environments 
Plans  that  will  be  incorporated  into  each 
ACP. 

EPA  also  would  like  to  stress  that  the 
OPA  seeks  to  expedite  preauthorization 
decisions.  These  decisions  can  be 
negative;  for  example,  areas  may  be 
designated  in  whi^  the  use  of  certain 
dispersants  or  other  spill  mitigating 
devices  and  substances  is  prohibited. 

As  a  result  of  the  proposed 
reorganization  of  §  300.910  to 
emphasize  preauthorization  in  the  use 
of  products  on  the  NCP  Product 
Schedule,  existing  §  300.910(a)  would 
be  moved  to  become  new  §  300.910(b). 
This  paragraph  is  proposed  to  be  revised 
to  clarify  that  the  case-by-case 
authorization  provisions  apply  only  to 
spill  situations  that  are  not  addressed  in 
a  preauthorization  plan.  Existing 
paragraphs  (b).  (c).  and  (d)  of  §  300.910 
would  be  moved  to  become  new 
paragraphs  (c).  (d),  and  (e)  of  the  same 
section,  respectively.  The  language  of 
new  §  300.910(d)  is  proposed  to  1^ 
reworded  for  the  sake  of  clarity. 

Additional  Testing  and  Data 
Requirements 

EPA  is  proposing  to  add  new 
§  300.910(f)  to  clarify  the  authority  of 
the  RRTs  regarding  ^e  testing  and  data 
requirements  for  listing  products  on  the 
NCP  Product  Schedule.  This  new 
provision  would  specifically  allow  the 
RRTs,  when  developing 
preauthorization  plans,  to  require  the 
performance  of  supplementary  toxicity 
and  effectiveness  testing  in  addition  to 
the  test  methods  specified  in  §  300.915 
and  described  in  appendix  C.  For 
example,  RRTs  could  require 
manufacturers  to  conduct  additional 
dispersant  effectiveness  testing  using 
grades  of  oil  other  than  that  which  is 
specified  by  the  dispersant  effectiveness 
test  method  or  could  require  additional 
toxicity  testing  on  test  species  other 
than  those  designated  under  the 
stipulated  toxicity  test  method.  *rhis 


supplementary  testing  might  be  required 
because  of  existing  site-specific  or  area- 
specific  concerns,  such  as  the  existence 
of  a  sensitive  indigenous  species  that 
plays  a  critical  role  in  the  local  sensitive 
environment  or  has  special  commercial 
value. 

EPA  is  clarifying  the  authority  of  the 
RRTs  concerning  product  testing 
requirements  to  provide  more  relevant 
information  to  RRTs  for  their  response 
and  contingency  planning  efforts.  The 
test  method  described  in  appendix  C 
are  intended  to  provide  a  basic  set  of 
test  procedures  that  will  provide, 
baseline  data  for  comparison  of 
products  on  a  national  basis.  The  new 
provision  now  would  specifically 
provide  that  RRTs  may  require 
supplementary  effectiveness  and 
toxicity  testing  in  order  to  obtain  data 
that  will  be  more  specific  and  relevant 
to  the  area-specific  and  site-specific 
conditions  of  spills  for  which  they  are 
responsible. 

NCP  Product  Schedule  Usting  Process 

Since  the  Exxon  Valdez  ^ill.  nearly 
60  products  have  been  add^  to  the  NCP 
Product  Schedule,  bringing  the  total 
number  of  products  on  the  Schedule  to 
nearly  100.  Because  of  this  proliferation 
of  pr^ucts  on  the  Schedule,  there  has 
been  increased  interest  among  users, 
particularly  OSCs,  for  the  establishment 
of  some  type  of  criteria  to  limit  the 
products  considered  in  a  given  spill 
situation.  As  a  result.  EPA  is  today 
proposing  to  revise  the  process  under 
which  some  products,  specifically 
dispersants,  are  listed  on  the  Product 
Schedule.  These  proposed  revisions  to 
the  listing  process,  which  may  result  in 
a  reduction  of  the  number  of  products 
on  the  Schedule,  are  designed  to 
provide  more  useful  and  reliable  data  to 
OSCs. 

In  order  to  place  a  dispersant  on  the 
NCP  Product  Schedule,  subpart  J 
currently  requires  that  the  manufacturer 
conduct  specific  toxicity  and 
effectiveness  tests  and  submit  the 
corresponding  technical  product  data  to 
EPA.  However,  subpart  J  does  not 
require  that  any  minimum  standards  or 
criteria  be  met  for  a  dispersant  to  be 
listed  on  the  Schedule.  Given  the  recent 
proliferation  of  products  on  the 
Schedule,  including  dispersants,  EPA  is 
proposing  to  establish  an  effectiveness  * 
threshold  or  acceptability  criterion  for 
listing  dispersants  on  the  NCP  Product 
Schedule. 

Only  those  dispersants  that  meet  or 
exceed  the  established  effectiveness 


4The  effectiveness  of  an  oil  dispersant  is 
measured  by  its  ability  to  disperse  a  surface  slick 
of  oil  into  tha  water  column  and  to  hold  the 
emulsion  there. 
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threshold  would  be  listed  on  the 
Schedule.  EPA  is  not  proposing  to 
establish  a  threshold  or  acceptability 
criterion  for  dispersant  toxicity  because 
toxicity  tends  to  be  more  relative.  Also, 
EPA  believes  that  the  best  approach  to 
regulating  dispersants  is  to  provide 
OSCs  and  Area  Committees  with  the 
toxicity  data  and  allow  them  to  make 
decisions  on  dispersant  use  by  weighing 
the  toxicity  data  against  the 
effectiveness  data  fot  those  dispersants 
that  meet  or  exceed  the  effectiveness 
threshold.  For  example,  in  a  particular 
location  of  possible  dispersant  use,  an 
OSC  may  opt  to  use  or  an  Area 
Committee  may  preplan  for  the  use  of  a 
highly  effective,  but  highly  toxic 
dispersant.  In  a  different  location,  the 
OSC  or  Area  Committee  may  decide  to 
use  a  moderately  toxic,  but  less  effective 
dispersant,  in  either  situation,  the  OSC 
and  Area  Committee  would  know  that 
the  selected  dispersant,  at  the  very  least, 
meets  the  level  of  effectiveness 
established  by  the  effectiveness 
acceptability  criterion. 

EPA  is  also  proposing  to  change  the 
manner  in  which  the  required 
dispersant  effectiveness  and  toxicity 
tests  are  performed.  Subpart  J  currently 
requires  that  disp)ersant  manufacturers 
arrange  with  qualified  laboratories  to 
conduct  the  spiecified  effectiveness  and 
toxicity  tests  for  their  products. 

However,  given  the  establishment  of  an 
effectiveness  acceptability  criterion  for 
dispersants,  EPA  believes  it  is  necessary 
to  maintain  as  much  consistency  and 
reproducibility  in  the  dispersant 
effectiveness  testing  results  as  possible. 
Therefore,  EPA  believes  that  it  is 
appropriate  for  EPA  to  conduct  the 
required  effectiveness  tests  for 
dispersants. 

Only  those  dispersants  that  meet  or 
exceed  the  established  effectiveness 
acceptability  criterion,  and  are  therefore 
eligible  to  be  listed  on  the  Schedule, 
would  be  tested  for  toxicity,  in 
accordance  with  the  required  toxicity 
testing  protocol  discussed  below.  Due  to 
the  fact  that  toxicity  tests  would  be 
performed  only  on  those  dispersants 
that  attain  or  exceed  the  effectiveness 
threshold,  EPA  is  also  proposing  that 
EPA  conduct  the  required  dispersant 
toxicity  tests. 

Dispersant  manufacturers  are  still 
required  to  submit  to  EPA  the  other 
technical  product  data  specified  in 
§  300.915(a),  along  with  a  two-liter 
sample  of  their  product  for  the  purposes 
of  EPA  performing  the  required 
effectiveness  and  toxicity  tests. 

EPA  is  focusing  its  efforts  concerning 
revisions  to  the  listing  process  and  the 
establishment  of  effectiveness 
acceptability  criteria  on  dispersants 


because  these  products  constitute  a 
large  portion  of  the  products  on  the 
Schedule  (i.e.,  there  are  over  40 
dispersants  currently  listed  on  the 
Schedule).  In  addition,  effectiveness 
testing  protocols  for  dispersants  are 
more  numerous  and  well  established. 
EPA  envisions  that  the  proposed  listing 
process  for  dispersants  will  serve  as  a 
model  or  pilot  program,  and  that 
effectiveness  acceptability  criteria  for 
the  other  categories  of  products  (such  as 
surface  washing  agents  or 
bioremediation  agents)  will  be 
established  under  subpart )  when  the 
effectiveness  testing  protocols  for  these 
products  are  standardized  or  validated. 
Accordingly,  effectiveness  testing 
protocols  are  currently  being  developed 
for  other  categories  of  products,  but  are 
not  being  proposed  today. 

Dispersant  Acceptability  Criterion 

As  discussed  above,  under  existing 
subpart  J  there  is  no  requirement  that 
the  percent  effectiveness  of  a  dispersant 
be  above  a  certain  threshold  value  in 
order  for  the  dispersant  to  be  listed  on 
the  Schedule.  When  compared  to  the 
requirements  of  other  countries,  this 
lack  of  an  established  minimum 
effectiveness  level  for  dispersants 
represents  the  exception  rather  than  the 
rule.  For  example,  Brazil  and  Canada 
require  effectiveness  values  of  50 
percent  or  greater,  while  France  and 
Norway  require  values  of  60  percent  or 
greater.  In  China  and  Japan,  dispersant 
effectiveness  must  be  60  percent  or 
greater  after  a  30-second  mix  time,  and 
20  percent  or  greater  after  a  10-minute 
mix  time. 

EPA-  is  proposing  to  establish  a  50 
percent  effectiveness  acceptability 
criterion  for  listing  dispersants  on  the 
NCP  Product  Schedule.  EPA  believes 
that  the  50  percent  threshold  strikes  an 
effective  balance  between  restrictiveness 
and  leniency  in  listing  dispersants  on 
the  Schedule,  is  generally  consistent 
with  the  effectiveness  thresholds 
established  by  other  countries,  and 
allows  for  a  broad  range  of  dispersants 
at  various  levels  of  technical 
development  to  be  used.  Also, 

Paragraph  1  of  Article  604  of  the  1988 
U.S.-Canada  Free  Trade  Agreement 
states  that  “to  the  greatest  extent 
possible,  and  taking  into  account 
international  standardization  activities, 
each  Party  shall  make  compatible  its 
standards-related  measures  and 
procedures  for  product  approval  with 
those  of  the  other  Party.”  As  discussed 
above,  Canada  uses  a  dispersant 
effectiveness  threshold  of  50  percent. 

EPA  recognizes  that  some  Degree  of 
variability  will  be  inherent  in  the 
dispersant  effectivenesfflest  results.  In 


order  to  allow  for  this  variability,  EPA 
is  proposing  to  establish  the  dispersant 
effectiveness  acceptability  criterion  at 
50  percent,  plus  or  minus  5  percent.  In 
other  words,  a  dispersant  tested  in 
accordance  with  the  required  Swirling 
Flask  testing  protocol  (discussed  below) 
would  have  to  attain  an  effectiveness 
value  of  45  percent  or  greater  (i.e.,  50 
percent  minus  5  p>ercent)  to  be  listed  on 
the  Product  Schedule. 

It  should  be  noted  that  dis(>ersants 
currently  listed  on  the  Product  Schedule 
also  would  have  to  attain  an 
effectiveness  value  of  45  percent  or 
greater  to  continue  to  be  listed  on  the 
Schedule.  Disp)ersants  currently  listed 
on  the  Schedule  would  remain  on  the 
Schedule  until  EPA  has  conducted  the 
necessary  tests.  After  these  tests  have 
been  performed,  manufacturers  of  those 
dispersants  that  do  not  attain  an 
effectiveness  value  of  45  percent  or 
greater  would  be  notified  in  writing  by 
EPA  that,  within  a  specified  period  of 
lime,  their  dispersants  will  be  removed 
from  the  Product  Schedule. 

EPA  is  proposing  to  add  new 
§  300.920(a)  to  revise  the  listing  process 
for  placing  dispersants  on  the  Product 
Schedule  and  to  establish  the  45  percent 
effectiveness  acceptability  criterion. 
Existing  paragraphs  (a)  and  (b)  of 
§  300.920  are  being  revised  to  become 
new  §  300.920(b).  As  is  currently  the 
case,  manufacturers  of  products  other 
than  dispersants  need  only  submit  the 
technical  product  data  required  by 
§  300.915  to  have  those  products  listed 
on  the  Product  Schedule. 

After  EPA  has  received  the  required 
technical  product  data  and  a  two-liter 
sample  of  the  dispersant  from  the 
manufacturer,  EPA  would  conduct  the 
required  Swirling  Flask  effectiveness 
test,  as  specified  in  appendix  C  to  the 
NCP.  EPA  would  then  conduct  the 
required  dispersant  toxicity  test,  as 
specified  in  appendix  C,  but  only  for 
those  dispersants  that  attained  an 
effectiveness  value  of  45  percent  or 
greater. 

EPA  is  also  proposing  to  add  new 
§  300.920(a)(5)  to  establish  a  process  for 
those  dispersant  manufScturers  that  may 
disagree  with  EPA’s  decision  to  not  list 
their  dispersants  on  the  Product 
Schedule.  Within  30  days  of  receipt  of 
EPA’s  notification  to  not  list  the 
dispersant  on  the  Schedule,  the 
manufacturer  would  have  to  submit  in 
writing  to  the  Administrator  of  EPA  a 
clear  and  concise  statement  with 
supporting  facts  and  technical  analysis 
demonstrating  that  EPA’s  decision  was 
incorrect.  The  Administrator  or  a 
designee  may  request  additional 
information  from  the  dispersant 
manufacturer,  or  any  other  person,  and 
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may  provide  for  a  conference  between 
EPA  and  the  manufacturer,  if 
appropriate.  The  Administrator  or  a 
designee  would  render  a  final  Agency 
decision  within  60  days  of  receiving  the 
statement  (or  within  60  days  of 
receiving  requested  additional 
information,  if  appropriate). 

Existing  paragraphs  (a)(7),  (8),  and 
(1 2)  of  §  300.915  are  proposed  to  be 
revi.sed,  and  new  §  300.920(a)  is 
proposed  to  be  added,  to  state  that  EPA 
will  perform  the  required  effectiveness 
and  toxicity  tests  for  dispersants.  In 
addition,  the  order  of  existing 
paragraphs  (a)(7)  and  (8)  of  §  300.915  is 
propos^  to  be  reversed  to  reflect  the 
order  in  which  the  tests  will  be 
performed  by  EPA  (i.e.,  the  dispersant 
effectiveness  test  will  be  performed 
before  the  dispersant  toxicity  test). 
Consistent  with  current  EPA  policy, 
manufacturers  of  products  other  than 
dispersants  will  be  required  to  arrange 
for  qualihed  laboratories  to  perform  the 
specified  effectiveness  and  toxicity  tests 
for  their  products. 

Dispersant  Effectiveness  Testing 
Protocol 

Dispersants  are  defined  in  §  300.5  of 
the  NCP  as  “those  chemical  agents  that 
emulsify,  disperse,  or  solubilize  oil  into 
the  water  column  or  promote  the  surface 
spreading  of  oil  slicks  to  facilitate 
dispersal  of  the  oil  into  the  water 
column.”  Section  300.920  of  the  NCP 
currently  requires  that  the  Revised 
Standard  Dispersant  Effectiveness  Test 
(RSDET)  be  performed  and  the  test  data 
be  submitted  to  EPA  in  order  for  a 
dispersant  to  be  placed  on  the  NCP 
Product  Schedule.  The  objective  of  this 
test  is  to  measure  the  degree  of 
dispersion  that  each  particular  chemical 
produces. 

EPA,  USCG,  and  other  federal 
agencies  have  expressed  a  number  of 
concerns  regarding  this  effectiveness 


testing  protocol,  including;  Skepticism 
about  whether  No.  6  fuel  oil  is  readily 
dispersable;  concern  that  the  oil/ water 
ratios  are  unrealistic:  questions 
regarding  the  stability  of  the  dispersion 
during  the  testing  procedure;  and 
concern  that  the  energy  levels  utilized 
in  the  test  are  unrealistic.  Also,  the  test 
is  classified  as  a  pumped  tank  type  of 
test,  which  can  create  local  regions  of 
extremely  high  shear  conditions  that 
may  cause  misleading  test  results.  The 
RSDET  procedure  is  also  cumbersome 
and  relatively  expensive  because  it 
requires  specialized  laboratory 
equipment,  relatively  skilled  laboratory 
technicians,  and  a  substantial  amount  of 
laboratory  time,  and  it  results  in  a  large 
volume  of  wastewater. 

A  number  of  laboratory  studies  have 
been  performed  to  compare  the  test 
results  from  different  effectiveness 
testing  apparatus  and  procedures. 
Reviews  of  these  results  demonstrate 
that  there  are  poor  correlations  in 
effectiveness  data  among  the  various 
test  methods.  Several  recent  studies 
have  indicated  that  this  lack  of 
correlation  is  a  function  of  settling  time, 
energy  applied,  natural  dispersion,  and 
the  oil-to-water  ratio  used  in  the 
apparatus.5  When  these  parameters  are 
adjusted,  however,  test  results  horn 
most  apparatus  are  similar.  This 
suggests  that  a  simple,  repeatable,  and 
fast  test  can  be  chosen  to  make 
determinations  of  dispersant 
effectiveness. 

Currently,  over  35  dispersant 
effectiveness  testing  protocols  have  been 
developed,  and  approximately  ten  are 
used  worldwide  today.  Approximately 
five  dispersant  effectiveness  field  tests 
have  also  been  developed.* 

Considering  the  wide  range  of 
effectiveness  tests  available,  and  the 
relative  advantages  and  disadvantages  of 
each,  EPA  convened  a  panel  of  experts 
to  address  the  issue  of  dispersant 


effectiveness.  In  April  1991,  U.S  and 
international  experts  were  invited  to 
EPA’s  facility  in  Edison,  NJ  to  discuss 
the  current  state-of-the-art  on  dispersant 
use  and  effectiveness.  Over  45  scientists 
attended,  representing  the  U.S.,  Canada, 
the  United  Kingdom,  France,  Norway, 
and  the  Netherlands.  As  a  result  of  this 
meeting,  EPA  initiated  a  laboratory 
evaluation  of  three  dispersant 
effectiveness  testing  protocols  that  were 
recommended  by  the  meeting 
participants. 

The  three  effectiveness  tests  that  were 
reviewed  in  detail  were  the  RSDET,  the 
Swirling  Flask  test  (used  by  researchers 
in  Canada  and  expected  to  be  adopted 
as  the  Canadian  standard  regulatory 
test),  and  the  IFP-Dilution  test  (used  in 
France  and  Norway).  Six  test  oils  and 
three  dispersants  were  evaluated  in 
varying  combinations  using  these  three 
effectiveness  testing  protocols. 

Screening  efforts  were  used  to  focus  on 
the  most  appropriate  oil/dispersant 
combination  for  detailed  study:  that 
combination  was  determined  to  be 
Prudhoe  Bay  crude  oil  and  the 
dispersant  Corexit  9527.  This 
combination  is  also  the  most  likely  to  be 
encountered  in  real-world  situations  in 
U.S.  coastal  waters. 

The  conclusions  reached  by  EPA 
through  this  research  were  that  the  three 
testing  protocols  produce  similar 
effectiveness  results,  but  that  the 
Swirling  Flask  test  is  faster,  less 
expensive,  simpler,  and  requires  less 
operator  skill.  Table  1  presents  a 
summary  of  the  data  obtained  by  EPA 
through  its  evaluation  of  the  dispersant 
effectiveness  testing  protocols.  A  copy 
of  the  report  documenting  this  research, 
entitled  Chemical  Oil  Spill  Dispersants: 
Evaluation  of  Three  Laboratory 
Procedures  for  Estimating  Performance, 
is  available  in  the  public  docket  for 
today’s  proposed  rule. 


Table  1.— Summary  Data  for  Dispersant  Effectiveness  Testing  Protocols 


Estimate  of 

Test  method 

dispersant 
effective¬ 
ness  (% 

Test  runs/8 
hours 

Total  equipt- 
ment  costs 

Cost/test 

run 

Complexity 
of  protocol 

Required 
operator  skill 
level 

RSD) 

_ 1 

RSDET  . 

.  <35 

2 

S2.280 

S600 

High . 

High. 

Swirling  Flask . 

<35 

24-36 

1,225 

21 

Low  . 

Low. 

IFP-Dilution  . . . . 

<35 

4-5 

3,160 

195 

Medium  . 

Medium. 

’  See:  Fingas.  Mervin  F..  Mark  A.  Bobra.  and 
Ronald  K.  Velicogna.  Laboratory  Studies  on  the 
Chemical  and  Natural  Dispersability  of  Oil. 
Proceedings  of  the  1987  Oil  Spill  Conference, 
American  Petroleum  Institute,  Washington,  D.C., 
1987,  pp.  241-246;  and  Clayton,  John  R.  Jr.  and 
James  R.  Payne,  Chemical  Oil  Spill  Dispersants: 
Update  State-of-the-Art  on  Mechanisms  of  Actions 


and  Factors  Influencing  PerformatKe  with 
Emphasis  on  Laboratory  Studies,  Final  Report 
prepared  by  Science  Applications  International 
Corporation  for  U.S.  Environmental  Protection 
Agency.  1992. 

ft  See:  Clayton.  John  R  Jr.,  Siu-Fai  Tsang,  Victoria 
Frank.  Paul  Marsden.  and  John  Harrington. 
Chemical  Oil  Spill  Dispersants:  Evaluation  of  Three 


Laboratory  Procedures  for  Estimating  Performance, 
Final  Report  prepared  by  Science  Applications 
International  Corporation  for  U.S.  Environmental 
Protection  Agency.  1992;  available  in  the  public 
docket  for  this  rulemaking. 
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Based  on  the  Results  of  this  research, 
EPA  is  proposing  to  change  the 
dispersant  effectiveness  testing  protocol 
required  by  subpail  J  from  the  RSDET  to 
the  Swirling  Flask  test.  The  Swirling 
Flask  test  specifies  the  use  of  both 
Prudhoe  Bay  crude  and  South  Louisiana 
crude  oils.  The  final  percent 
efiectiveness  value  under  this  testing 
protocol  is  an  average  of  the  values 
achieved  for  each  oi  these  two  test  oils. 
New  §  300.915(a)(7)  and  appendix  C  to 
the  NCP  is  proposed  to  be  revised  to 
reflect  this  change;  appendix  C  would 
include  a  description  of  the  Swirling 
Flask  testing  protocol. 

EPA  recognizes  that  there  may  be 
other  dispersant  efflectiveness  testing 
protocol^  either  for  laboratory  or  fi^ 
use.  that  may  warrant  further 
investigation.  Commenters  are 
encouraged  to  provide  information 
regarding  any  such  testing  protocols. 

Dispersant  Toxicity  Testing  Protocol 

The  major  objective  of  toxicity  testing 
is  to  provide  data  on  the  relative 
toxicities  of  chemicals  on  commonly 
used  test  species  under  standardized 
conditions.  Subpart )  of  the  NCP 
currently  requires  that  toxicity  tests  be 
conducted  on  dispersants,  surface 
collecting  agents,  and  miscellaneous  oil 
spill  control  agents  using  the  Revised 
Standard  Dispersant  Toxicity  Test. 

For  this  test,  saltwater  mummichogs 
(Funduhs  heteroditus)  and  brine 
shrimp  (Artemia  salina)  are  used  to 
determine  the  toxicity  of  the  chemical 
being  tested.  In  addition,  tests  are 
conducted  to  determine  the  toxicity  of 
No.  2  fuel  oil  alone  and  in  a  1:10 
mixture  of  chemical  to  oil.  In  order  to 
determine  the  toxicity  of  the  test 
chemicals,  various  concentrations  of 
these  chemicals  are  prepared  using  a 
synthetic  seawater  solution  as  a 
standard  medium.  As  an  aid  in 
comparing  results  from  diflerent 
laboratories,  a  toxicity  test  is  also 
conducted  using  a  reference  chemical 
toxicant,  dodecyl  sodium  sulfate  (DSS). 
Control  tests,  which  expose  the 
organisms  to  the  seawater  solution 
alone,  are  also  conducted. 

At  the  end  of  the  specified  test  period, 
a  MedicUi  Lethal  Concentration,  or  LCjo, 
is  calculated  using  the  observed 
mortalities  of  the  organisms  from  the 
toxicity  tests.  An  LCso  is  the 
concentration  of  a  particular  test 
material  (chemical,  oil,  or  mixture)  that 
is  lethul  to  50  percent  of  the  organisms 
over  the  course  of  the  test.  Using  the 
LCso  data,  the  toxicity  of  a  chemical  can 
be  compm^d  to  that  of  oil  and  a  mixture 
of  the  two.  The  relative  toxicities  of 
various  chemicals  (dispersants,  surface 
collecting  agents,  and  miscellaneous  oil 


spill  control  agents)  can  also  be 
compared. 

As  discussed  above,  the  Revised 
Standard  Dispersant  Toxicity  Te^ 
utilizes  the  saltwater  roummichog  and 
the  brine  shrimp  as  its  required  test 
species  for  fish  and  invertebrates, 
re^>ectively.  Analytical  laboratories,  in 
solicited  letters  to  EPA  ?  and  industry 
participants,  raised  questirais  at  a 
workshop  on  dispersant  toxicity  testing 
held  in  New  Orleans  in  1989  • 
concerning  the  validity  and  advisability 
of  using  these  species  as  the  test  species 
for  the  toxicity  testing  required  by 
subpart ).  Specifically,  they  sugg^ed 
that  the  test  species  for  fish  be  changed 
from  Fundulus  to  a  more  commercially 
available  and  easily  cultured  spades. 

The  suitability  of  Artemia  as  the 
invertebrate  test  spades  was  also 
questioned. 

The  1990  American  Sodety  for 
Testing  and  Materials  (ASTM)  annual 
publication  states  that  test  spades 
should  be  selected  based  on  availability, 
commercial,  recreational,  and  ecolo^cal 
importance;  past  successful  use;  and 
ease  of  handling  in  the  laboratory.  In 
addition  to  these  criteria,  the  1989 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater  notes  that  the 
availability  of  methods  for  rearing 
organisms  in  the  laboratory  aiMi  a 
knowledge  of  their  requirements  should 
be  considered.  Although  the 
mummichog  is  a  generally  available 
spedes  in  the  wild,  it  is  not  widely 
cuhured  in  the  laboratory. 

Consequently,  these  fish  may  be 
obtain^  horn  environmentally  diverse 
natural  sources  and,  as  a  result,  have 
differing  sensitivities  to,  and  tolerances 
of,  pollutants.  Using  such  fish  as  the  test 
spedes  introduces  genetic  differences, 
seasonal  variations,  di^rences  in 
nutritional  state  and  susceptibility  to 
disease,  and  variation  in  availability 
over  the  course  of  a  year.  This 
introduces  an  additional  source  of 
variability  into  the  tests,  and  toxidty 
data  based  on  such  tests  are 
questionable. 

As  a  result,  EPA  is  proposing  to 
change  the  required  fish  toxidty  test 
species  from  Fundulus  heteroditus  to 
Menidia  beryilina,  the  silverside. 
Silversides  are  widely  found  along  the 
entire  United  States  east  and  Gulf 


'  Copies  of  these  letters  may  be  inspected  at  the 
public  docket  for  this  rulemaking  at  Room  2424, 
U.S.  EPA.  401  M  SL,  SW..  LG,  Washington,  DC 
20460. 

•  See:  Duke,  Thomas  and  Gary  Petrazzolo,  eds.. 
Oil  and  Dispersant  Toxicity  Testing.  Proceedings  of 
a  Workshop  on  Technical  Specifications,  U.S. 
Department  of  the  Interior,  Mew  Orleans,  fanuary 
1989;  available  (or  inspection  in  the  public  dockist 
for  this  rulemaking. 


coasts.  A  comparable  variety  of  the  east 
and  Gulf  coa^  silverside  is  found  along 
the  Padfic  coast.  In  contrast  to 
mummichogs,  silversides  are  easily 
farmed  and  cultured  in  the  laboratory, 
which  allows  for  greater  comparalulity 
of  toxidty  data  generated  by  testing 
silversides.  Silversides  are  also 
significantly  more  sensitive  to 
pollutants  than  are  mummidiogs,  and 
EPA  has  existing  data  concerning  the 
sensitivity  of  silversides  to  pollutants. 

Conducting  toxicity  tests  on 
invertebrates  is  important  because  of 
their  diversity  and  abundance  in  the 
marine  environment,  their  commerdal 
importance,  and  their  sensitivity  to  oil 
and  oil-related  compounds.  There  has 
been  some  concern  expressed  by 
industry  that  the  brine  shrimp  spedfied 
in  EPA*s  standard  toxidty  test  is  not  a 
sufficiently  sensitive  organism.  Again, 
this  issue  was  raised  at  the  1989  New 
Orleans  workshop  on  dispersant  toxidty 
testing.  Also,  the  Minerals  Management 
Service  noted  at  this  workshr^  that 
Artemia  would  not  be  considered  an 
endemic  spedes  for  most  spills. 

Consequently,  EPA  is  proposing  to 
change  the  required  invertebrate  toxidty 
test  spedes  fiom  Artemia  salina  to 
Mysidopsis  bahia,  the  mysid  shrimp. 
Mysids  are  more  sensitive  to  pollutants 
than  are  brine  shrimp.  Mysids  are  also 
widely  found  in  U.S.  coastal  waters  and 
can  be  easily  fanned  and  cultured  in  the 
laboratory. 

EPA  is  proposing  to  revise  the 
required  dispersant  toxidty  testing 
protocol  contained  in  appeiulix  C  to 
reflect  this  change  in  the  spedfied 
toxicity  test  species  and  to  make 
corresponding  technical  revisions.  The 
proposed  revisions  also  would  require 
the  use  of  larval  fish  instead  of  adult 
fish.  The  ciurent  requirement  that 
dispersants,  surface  collecting  agents, 
and  miscellaneous  oil  spill  control 
agents  imdergo  the  sp>ecified  toxicity 
testing  would  not  be  changed.  In 
addition,  products  propos^  for  listing 
under  the  new  surface  washing  agent 
category  would  be  required  to  undergo 
this  toxicity  testing.  In  an  attempt  to 
provide  OSCs  and  Area  Committees 
with  the  most  up-to-date  and  useful  data 
regarding  products  on  the  Schedule, 
EPA  also  proposes  to  require  that 
dispersants,  surface  collecting  agents, 
and  miscellaneous  oil  spill  control 
agents  presently  listed  on  the  Schedule 
undergo  toxicity  testing  in  accordance 
with  the  revised  testing  protocol. 

Surface  Washing  Agents 
Products  currently  listed  on  the  NCP 
Product  Schedule  are  divided  into  four 
basic  categories:  Dispersants,  surface 
collecting  agents,  biological  additives. 
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and  miscellaneous  oil  spill  control 
agents.  Dispersants  are  those  agents  that 
have  approximately  the  same  solubility 
in  water  and  oil  and  will  cause  oil  to  be 
dispersed  into  the  water  column  in  the 
form  of  fine  droplets.  A  number  of  the 
products  currently  listed  under  the 
dispersant  category  on  the  Product 
Schedule  are  surface  washing  agents 
(also  known  as  beach  cleaning  agents) 
that  remove  oil  from  solid  surfaces,  such 
as  beaches  and  rocks,  through  a 
detergency  mechanism  and  do  not 
involve  dispersing  or  solubilizing  the  oil 
into  the  water  column.  The  mechanisms 
of  dispersion  and  detergency  are  quite 
different,  and-research  has  shown  that  a 
product  that  is  a  good  surface  washing 
agent  is  a  poor  dispersant  and  vice 
versa.9  Therefore,  in  order  to  provide  a 
more  accurate  and  comprehensive  list  of 
products  available  to  OSCs  during  a 
spill  event,  EPA  is  proposing  to  add  a 
separate  category  to  the  NCP  Product 
Schedule  for  surface  washing  agents. 
Those  surface  washing  agents  that  are 
currently  listed  under  the  dispersant 
category  would  be  moved  to  the  new 
surface  washing  agent  category. 

EPA  is  proposing  to  add  new 
§  300.915(b)  to  establish  the  surface 
washing  agent  category  on  the  Product 
Schedule  and  to  define  the  data 
requirements  that  must  be  satisfied  in 
order  to  list  a  surface  washing  agent  on 
the  Schedule.  The  technical  product 
data  requirements  for  surface  washing 
agents  are  similar  to  those  required  for 
dispersants,  with  the  exception  of  the 
required  effectiveness  testing  protocol. 
EPA  has  conducted  research  on  various 
surface  washing  agent  effectiveness 
testing  protocols  and  may  propose  a 
required  effectiveness  testing  protocol 
for  surface  washing  agents  at  a  later 
date. 

Existing  paragraphs  (b),  (c),  (d),  and 

(e)  of  §  300.915  would  be  moved  to 
become  new  paragraphs  (c),  (d),  (e),  and 

(f)  of  the  same  section,  resp>ectively. 
Also,  a  definition  of  surface  washing 

.  agents  is  pro];>osed  to  be  added  to 
§300.5. 

Bioremediation  Agents 

Existing  §  300.915(c)  sets  out  the  data 
requirements  that  must  be  satisfied  in 
order  to  have  a  biological  additive  listed 
on  the  Product  Schedule,  specifically 


oSee  Fingas,  Mervin  F..  Robert  Stoodley,  Nanci 
Stone.  Russel  Hollins,  and  Ian  Bier,  Testing  the 
Effectiveness  of  Spill-Treating  Agents:  Laboratory 
Test  Development  and  Initial  Hesults.  Proceedings 
of  the  1991  International  Oil  Spill  Conference, 
Sponsored  by  U.S.  Coast  Guard,  American 
Petroleum  Inst’iute,  U.S.  EPA,  San  Diego,  CA,  1991, 
pp.  411-414;  and  Fingas,  Merv,  Gord  Stoodley, 

Gary  Harris,  and  Ariane  Hsia,  Evaluation  of 
Chemical  Beach  Cleaners,  Environment  Canada, 
Ottawa,  Ontario. 


either  “microbiological  cultures”  or 
“enzyme  additives.”  The  regulation, 
however,  does  not  include  specific  data 
requirements  for  “nutrient  additives,” 
which  are  bioremediation  agents 
currently  available  in  the  marketplace. 

In  fact,  a  number  of  the  products 
currently  listed  on  the  Schedule  under 
the  biological  additive  category  are 
nutrient  additives.  Therefore,  for  the 
sake  of  accuracy  and  completeness,  EPA 
is  proposing  to  rename  new  §  300.915(d) 
“Bioremediation  Agents”  and  to  add 
new  §  300.915(d)(10)  to  create  a 
subcategory  on  the  Schedule  for 
“nutrient  additives.” 

New  §  300.91 5(d)(  10)  would  provide 
specific  data  requirements  for  nutrient 
additives,  requiring  submission  to  EPA 
of  a  listing  of  each  component  of  the 
total  formulation,  by  chemical  name  and 
percentage  by  weight,  and  the  optimum 
storage  conditions.  These  data  are 
important  for  OSCs,  particularly  when 
making  decisions  on  whether  to  use  a 
nutrient  additive  at  a  particular 
location. 

New  §  300.915(d)(9)  would  combine 
the  data  requirements  for 
microbiological  cultures  and  enzyme 
additives,  which  are  contained  in 
existing  paragraphs  (c)(8)  and  (9)  of 
§  300.915,  under  the  heading  of 
“biological  additives.”  EPA  is  proposing 
to  add  new  paragraphs  (d)(9)(i)(A)  and 
(ii)(A)  to  §  300.915  to  require 
submission  to  EPA  of  a  listing  of  each 
component  of  the  total  formulation  of 
biologicaUadditives,  other  than 
microorganisms  or  enzymes, 
respectively.  This  data  requirement  is 
being  added  because  biological 
additives  currently  available  in  the 
marketplace  are  rarely  pure 
microbiological  cultures  or  enzyme 
additives,  and  the  additional 
components  may  be  potentially  toxic  or 
harmful  to  the  environment. 

Also,  the  definition  of  “biological 
additives”  in  §  300.5  would  be  revised 
for  clarification  and  to  reflect  the 
changes  discussed  above.  In  particular, 
“*  *  *  for  the  specific  purpose  of 
encouraging  biodegradation  *  *  *” 
would  be  changed  to  “*  *  *  and  that 
will  significantly  increase  the  rate  of 
biodegradation*  *  *”  to  reflect  the 
current  definition  of  bioremediation  in 
the  scientific  community  and  to  focus 
on  the  discernible  effect  of  the  agent, 
rather  than  on  the  purpose  of  its  use. 

Bioremediation  Agent  Testing  Protocols 

Bioremediation  agents  are  defined  in 
the  NCP  as  microbiological  cultures, 
enzyme  additives,  or  nutrient  additives 
that  are  deliberately  introduced  into  an 
oil  discharge  and  that  will  significantly 
increase  the  rate  of  biodegradation  to 


mitigate  the  effects  of  the  discharge. 
Currently,  to  list  a  bioremediation  agent 
on  the  NCP  Product  Schedule,  there  are 
no  requirements  concerning  specified 
effectiveness  and  toxicity  tests.  EPA 
today  is  proposing  to  establish  required 
effectiveness  and  toxicity  testing 
protocols  for  listing  bioremediation 
agents  on  the  Schedule. 

The  ability  of  bacteria  to  degrade 
petroleum  hydrocarbons  has  been 
recognized  for  decades.  Immediately 
following  the  Exxon  Valdez  oil  spill  in 
March  of  1989,  EPA  and  other  federal 
and  state  agencies  received  numerous 
offers  of  assistance  from  bioremediation 
agent  manufacturers  and  vendors. 
Research  conducted  by  EPA  in  Prince 
William  Sound,  Alaska,  following  the 
Exxon  Valdez  spill  demonstrated  that 
fertilizer-enhanced  microbial 
communities  were  highly  effective  in  ' 
their  ability  to  degrade  the  Alaska  North 
Slope  crude  oil  spilled  on  the  beaches. 

Since  the  Exxon  Valdez  spill,  there 
has  been  an  increased  focus  on  the  use 
of  bioremediation  agents  to  respond  to 
oil  spills.  Over  30  bioremediation  agents 
have  been  listed  on  the  Product 
Schedule  since  the  Exxon  Valdez  spill. 
Given  this  increased  focus  on  the  use  of 
bioremediation  agents,  EPA  recognized 
the  need  for  some  type  of  standard 
testing  protocols  to  provide  baseline 
data  for  the  comparison  of  the 
effectiveness  and  toxicity  of  the 
different  bioremediation  agents 
available  in  the  marketplace.  At  the  time 
of  the  Exxon  Valdez  spill,  however, 
there  were  no  existing  or  accepted 
bioremediation  agent  testing  protocols. 

In  November  1989,  EPA  requested 
that  the  National  Environmental 
Technology  Applications  Corporation 
(NET AC)  assemble  a  panel  of  scientific 
experts  from  all  areas  involved  with 
bioremediation  research  to  develop 
standard  testing  protocols  for  comparing 
the  effectiveness  and  toxicity  of 
different  bioremediation  agents.  NETAC 
is  a  non-profit  corporation  created  in 
1988  under  a  cooperative  agreement 
between  EPA’s  Office  of  Research  and 
Development  (ORD)  and  the  University 
of  Pittsburgh  Trust  to  assist  in  the 
commercialization  of  innovative 
environmental  technologies. 

The  laboratory-scale  bioremediation 
testing  protocols  being  proposed  today 
are  the  first  in  a  series  of  methods  being 
developed  by  the  Oil  Spill 
Bioremediation  Products  Protocol 
Development  Panel,  which  operates 
under  the  auspices  of  the  Treatability 
Protocol  Development  Subcommittee  of 
the  Bioremediation  Action  Committee 
(BAC).  The  BAC  is  an  affiliation  of 
academia,  government,  and  industry 
representatives  who  are  working 
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collectively  to  expand  the  responsible 
use  of  biotechnology  for  the  prevention 
and  remediation  of  environmental 
contamination.  The  Products 
Development  Panel  was  assembled  and 
is  directed  through  the  efforts  of 
NET AC.  NET AC  also  serves  as  the  chair 
of  the  Treatability  Protocol 
Development  Subcommittee,  and  as 
such,  works  to  facilitate  the 
development  of  a  screening  process  to 
determine  the  remediation  capabilities 
of  bioremediation  agents  or  methods.  A 
copy  of  the  report  documenting  this 
research,  entitled  Oil  Spill 
Bioremediation  Products  Testing 
Protocol  Methods  Manual,  is  available 
in  the  public  docket  for  today’s 
proposed  rule. 

The  format  of  the  bioremediation 
agent  testing  protocols  being  proposed 
today  is  designed  to  be  a  generic 
approach.  This  results  in  test 
parameters,  such  as  shaker  speed,  water 
temperature,  water  composition,  and  oil 
type,  being  set  at  specific  values.  Where 
possible,  average  or  “middle  of  the  road 
values"  were  selected  for  these 
parameters  to  allow  these  protocols  to 
screen  a  broad  product  base  and  to 
account  for  a  variety  of  environmental 
conditions.  The  objective  of  these 
protocols  is  to  provide  empirical 
laboratory  evidence  that  evaluates  a 
bioremediation  agent’s  ability  to 
enhance  biodegradation  as  compared  to 
the  natural  populatimi  and  indicates  the 
toxicity  of  the  combined  product,  oil, 
and  any  metabolic  by-pnxiucts. 

The  bioremediation  agent 
effectiveness  testing  protocol  evaluates 
product  efficacy  in  the  laboratory  using 
shaker-flad(  studies  and  standard 
bioassay  analyses.  The  protocol  uses 
Alaska  North  Slope  crude  oil  and  Gulf 
Breeze  coast  seawater,  which  are  both 
available  from  NET  AC’s  Bioremediation 
Products  Evaluation  Center  (BPEC).  The 
efiectiveness  testing  protocol  uses  both 
chemical  and  microbiological  analyses 
to  determine  pioduct  effectiveness  at  a 
standard  temperature,  salinity,  and 
oxygenation  by  evaluating  the  following 
criteria:  (1)  The  relative  change  in 
aliphatic  and  aromatic  oil  cx)nstituents 
at  various  time  intervals;  and  (2)  the 
total  hydrocarbon  degrading  microbial 
activity.  The  chemical  analysis  uses  a 
high  resolution  gas  chromatograph/mass 
spec:trometer  (GC/MS)  because  of  its 
high  degree  of  chemical  separation  and 
spectral  resolution.  *1116  microbiological 
analysis  is  conducted  to  determine  and 
monitor  the  viability  of  the  microbial 
cultures  being  studied.  Under  this 
prcxadure,  microbial  enumerations  of 
bydrcxarbon  degraders  are  performed  at 
each  sampling  event  using  a  microliter 


Most  Probable  Number  (MPN) 
determination. 

Under  the  bioremediation  agent 
toxicity  testing  protocol,  toxicity  tests 
are  conducrted  for  specific  fish  [Menidia 
beryllina,  silversides)  and  Invertebrate 
(Mysidopsis  bahia,  mysid  shrimp) 
specues  on  the  combined  producrt  and 
oil  effluent  using  7-day  chronic 
estimator  methods.  This  test  represents 
the  least  complex  dosing  regimen  suited 
for  the  estimation  of  the  chronic  effects 
of  a  bioremediation  agent.  Ihe  7-day 
chronic  test  will  provide  an  estimate  of 
toxicuty  relative  to  survival  of  the 
organism  and  provide  measures  of 
toxic:ity  in  the  form  of  a  no  observed 
effec:tive  cxinc^entration  (NCffiC)  and 
lowest  observed  effective  conc»ntration 
(LOEC).  Produces  are  tested  alone  aiKl  in 
combination  with  a  water-soluble 
fiection  (WSF)  of  crude  oil.  'The  test 
does  not  acxx>unt  for  toxicdty  as  a 
function  of  the  physical  adherence/ 
trapping  of  the  organism  by  the  product 
plus  an  oil  slick,  and  makes  the 
assumption  that  toxicity  to  organisms 
not  associated  with  the  stick  will  be  a 
function  of  the  direct  interac:tion  of  the 
organism  with  the  slich  and  the 
asscx:iated  produc:t.  The  product 
constituents  are  reviewed  using  existing 
mammalian  toxicity  data  to  determine  if 
any  special  precautions  need  be  taken 
with  applic^ation  methods,  rates,  or 
timing  to  protect  indigenous  wildlife. 

Ba^  on  the  results  of  the  research 
discussed  above,  B’A  is  proposing  to 
establish  the  bioremediation  agpnt 
testing  protocols  under  subpart ). 
Paragraphs  (7)  and  (8)  of  new 
§  300.915(d)  and  appendix  C  to  the  NCP 
would  be  revised  to  reflect  this  change: 
appendix  C  would  include  a  description 
of  the  new  efiectiveness  and  toxicnty 
testing  protocols.  In  order  to  have  their 
products  listed  on  the  Product 
Schedule,  manufacturers  of 
bioremediation  agents  would  have  to 
provide  to  EPA  the  effectiveness  arul 
toxicity  data  specified  by  these 
protcools.  In  an  attempt  to  provide 
OSCs  and  Area  Committees  with  the 
most  up-to-date  and  useful  data 
regarding  producis  on  the  Schedule, 

EPA  would  also  require  that  biological 
additives  presently  listed  on  the 
Schedule  undergo  effectiveness  and 
toxicity  testing  in  accx)rdance  with  the 
new  bioremediation  agent  testing 
protocols. 

NETAC  has  established  a  facility,  the 
BPEC,  that  is  available  for  cx)nduciing 
these  tests.  Product  manufaciurers  or 
vendors  may  choose  to  have  their 
products  tested  at  commercial  testing 
laboratories.  If  manufac:turers  or  vendors 
choose  to  have  the  required  tests 
performed  by  commercial  laboratories. 


quality  control/quality  assurance 
procedures  established  by  EPA  must  be 
met. 

The  bioremediation  agent  testing 
protocx>ls  discussed  above  have 
undergone  verification  testing  and  have 
been  reviewed  by  an  expert  panel.  EPA 
is  proposing  these  protocols  tcxlay  and 
including  them  in  appendix  C  so  that 
the  public  may  review  and  comment  on 
them.  EPA  recx>gnizes  that  there  may  be 
other  bioremediation  agent  effectiveness 
and  toxicity  testing  protcx;ols,  either  for 
laboratory  or  field  use,  that  may  warrant 
further  investigation.  Commenters  are 
encouraged  to  provide  infcmnaticm 
regarding  any  such  testing  protocx>ls. 

Miscellaneous  Oil  Spill  Control  Agents 

Existing  §  300.915(e)  (new 
§  300.915(f))  sets  out  the  data 
reciuirements  that  must  be  satisfied  in 
order  to  have  a  miscellaneous  oil  spill 
control  agent  listed  on  the  Product 
Schedule.  EPA  is  proposing  to  add  new 
§  300.915(f)(4),  which  requires  that 
manufac:turers  of  misc:ellaneous  chI  spill 
control  agents  submit  to  EPA  a  brief 
description  of  the  recommended  uses  of 
their  product  and  how  their  product 
work&  EPA  believes  that,  due  to  the 
wide  range  of  prcxluc:ts  included  undm* 
the  miscellaneous  category,  this  is 
important  and  valuable  information  for 
OS^  to  have  in  their  decisionmaking 
capacnty.  As  a  result  of  this  addition, 
existing  paragraphs  (e)(4)  to  (12)  of 
§  300.915  would  be  moved  to  becxnne 
new  paragraphs  (f)(5)  to  (13)  of  the  same 
section,  respec:tiwly. 

Sorbents 

EPA  does  not  interpret  the  phrase 
“other  spill  mitigating  devices  and 
substances"  to  include  sorbents.  EPA 
believes  that  the  use  of  sorbents,  by 
themselves,  does  not  create  deleterious 
effects  to  the  environment,  and  fc»'  the 
same  reascms  stated  above,  believes  it  is 
inappropriate  to  include  sorbents  on  the 
NCP  Product  Schedule.  Consecpiently, 
as  has  been  EPA  policy  in  tbe  past,  EPA 
will  not  regulate  sorbents  under  subpart 
).  EPA  is  proposing  to  add  a  definition 
of  sorbents  to  §  300.5,  to  revise  the 
definitions  of  chemical  agents  and 
miscellaneous  oil  simII  control  agents  in 
§  300.5,  and  to  add  new  §  300.915(g)  to 
clarify  that  sorbents  will  not  be  listed  on 
the  Product  Schedule. 

Sorbents  are  essentially  inert  and 
insoluble  materials  that  are  used  to 
remove  oil  arid  hazardous  substances 
finm  water  through  a  variety  of  sorption 
mechanisms.  Specifically,  sorbents 
work  throcgh  adsorption  (in  which  the 
oil  or  hazardous  substanc^e  is  attracted 
to  the  sorbent  surface  and  then  adheres 
to  it),  absorption  (in  which  the  oil  or 


Federal  Register  /  Vcd.  58,  Na  203  /  Friday,  October  22,  1993  /  Proposed  Rules 


54733 


hazardous  substance  penetrates  the  ^ 
pores  of  the  sorbent  material),  or  a 
combination  of  these  two  mechanisms. 
Sorbents  are  generally  manufactured  in 
particulate  form  for  spreading  over  an 
oil  slick  or  as  sheets,  rolls,  pillows,  or 
booms. 

Currently  available  sorbents  usually 
consist  of  one  or  more  of  the  following 
materials:  (1)  Organic  products,  such  as 
peat  moss  or  straw,  cellulose  Gbers  or 
cork,  com  cobs,  or  chicken,  duck,  or 
other  bird  feathers;  (2)  minetal 
compounds,  such  as  volcanic  ash  or 
perlite,  or  vermiculite  or  zeolite;  or  (3) 
synthetic  products,  such  as 
polypropylene,  polyethylene, 
polyurethane,  or  polyester.  Synthetic 
sorbents  are  presently  more  abundant 
than  sorbents  composed  of  either 
organic  products  or  mineral 
compounds.  A  large  majority  of 
synthetic  sorbents  are  composed  of 
polypropylene,  a  plastic-based  Gber 
made  from  petroleum  products. 

EPA  believes  that  the  use  of  sorbents 
does  not  create  deleterious  effects  to  the 
environment  because  these  materials  are 
essentially  inert  and  insoluble  in  water 
and  because  the  basic  components  of 
sorbents  are  non-toxic.  The  use  of 
sorbents  has  been  part  of  response 
efforts  to  virtually  all  past  oil  spills, 
without  causing  problems  or  deleterious 
effects  to  the  environment.  Sorbent 
materials  of  some  kind  are  presently 
used  in  all  phases  of  oil  spill  cleanups. 

By  their  very  nature,  the  components 
of  organic  and  mineral  sorbents  are  non¬ 
toxic.  EPA  conducted  a  review  of 
several  lists  and  data  bases  of  hazardous 
substances  and  toxic  materials  to 
analyze  the  toxicity  of  the  primary 
components  of  synthetic  sorbents;  i.e., 
polypropylene,  polyethylene, 
polyurethane,  and  polyester.  The  results 
of  this  review  indicate  that  these  « 
substances  are  also  non-toxic. 

None  of  these  four  substances  are 
included  in  the  Grst  or  second  100 
substances  listed  under  SARA  section 
110.  They  are  not  listed  as  extremely 
hazardous  substances  (EHSs)  under 
SARA  section  302  or  as  toxic  chemicals 
under  SARA  section  313.  In  addition, 
they  are  not  designated  as  hazardous 
substances  under  CERQLA.  The  Aquatic 
Infarmation  Retrieval  data  base 
(AQUI^),  which  provides  information 
on  the  aquatic  toxicity  of  various 
substances,  does  not  include  any  of 
these  substances.  Also,  the  Integrated 
Risk  Information  System  (IRIS)  and  the 
Health  Effects  Assessment  Summary 
Tables  (ICEAST)  do  not  include  any  of 
these  substances.  Although  three  of 

•oQUS  and  HCAST  are  published  by  EPA's  OfTice 
of  Research  and  Developnima. 


these  four  substances  (poly{Hopylene, 

ftolyethyiene,  and  polyurethane)  are 
isted  in  the  Registry  of  Toxic  Effects  of 
Chemical  Substances  (RTECS),  the  data 
for  mice  and  rat  studies  <>  appear  to 
indicate  that  the  toxicity  of  these 
substances  is  low  or  negligible. 

As  stated  above,  the  large  majority  of 
synthetic  sorbents  are  composed  of 
polypropylene.  According  to  various 
manufacturers’  Material  Safety  Data 
Sheets  (MSDSs),  *2  the  polypropylene 
products  are  ncm-toxic,  pose  no  acute  or 
chronic  health  hazards,  and  are  not 
expected  to  create  any  adverse 
environnuatal  impacts.  In  addition,  the 
MSDSs  indicate  th^  the  polypropylene 
products  are  expected  to:  (1)  Have  a  low 
biological  oxygen  demand  and  cause 
little  oxygen  depletion  in  aquatic 
systems;  (2)  have  a  low  potential  to 
affect  aquatk:  organisms,  secondary 
waste  treatment  micro-organisms,  and 
the  germination  and  growth  of  some 
plants;  and  (3)  be  resistant  to 
biodegradation,  but  are  unlikely  to 
bioconcentrate. 

Because  the  primary  components  of 
synthetic  sorbents  are  essentially 
insoluble  and  not  biodegradable,  >3  the 
breakdown  of  these  products  is  not  a 
concern.  Although  sunlight  or 
ultraviolet  light  could  cause  a 
degradation  of  the  synthetic  sorbent 
material,  it  is  very  unlikely  that  the 
sorbent  material  would  remain  in  the 
water  long  enough  to  allow  for  this  to 
occur  because  sorbent  materials  are 
usually  removed  horn  the  water  after  a 
short  period  of  time. 

EPA  also  intends  to  continue  its 
policy  of  not  listing  sorbents  on  the  NCP 
Product  Schedule  because  EPA  believes 
that  there  are  no  added  benefits  in 
listing  sorbents  and  because  listing 
sorbents  would  create  an  overly  Imge 
and  unwieldy  Schedule.  There  are 
currently  hundreds  of  different  sorbents 
available  in  the  marketplace.  Listing  all 
of  these  products  on  the  Product 
Schedule  would  increase  the  size  of  the 
Schedule  by  a  factor  of  at  least  two  or 
three.  This  would  create  a  signiGcantly 
less  useful  Product  Schedule  because  of 
the  substantially  increased  quantity  of 
data  that  OSCs  would  have  to  evaluate 
in  spill  situations. 

>'•  Copies  of  these  data  may  be  inspected  at  the 
public  docket  for -this  rulemaking. 

u  Copies  of  these  MSDSa  may  be  inspected  at  the 
public  docket  for  this  ralenaaking. 

>■'  See  Mark.  Herman  and  Donald  Otfamer,  eds., 
Kirk-Othmer  Encyclopedia  of  Chemical  Technology. 
John  Wiley  and  Sons,  New  York,  1982;  Gosselin, 
Robert  E.,  Roger  P.  Smith,  and  Maiald  C  Hodge, 
Clinical  Toxicology  of  Comunetcial  noducts, 
Williams  and  Wilkins.  Baltimore.  1984:  and 
Windholz.  Martha,  ed..  The  Merck  Index,  Merck  8 
Co.,  Inc..  Rahway,  N).  1988. 


Recent  technological  advances  in  the 
field  of  oil  spill  control  agents  have  led 
to  the  development  of  pr^ucts  that,  in 
some  cases,  are  difhcult  to  distinguish 
between  sorbents  or  spill  control 
chemicals.  In  addition,  several  trf  the 
products  currently  listed  on  the  Product 
Schedule  under  the  miscellaneous  oil 
spill  control  agent  category  could  be 
considered  “chemisorbents”  and  have 
been  informally  referred  to  as  sorbents 
by  their  manufacturers.  These  products, 
specifically  viscoelastic  enhancing 
agents,  are  added  to  oil  spills  to  a^r  the 
physical  behavior  of  the  spilled  oil  and 
thereby  facilitate  its  removal. 

EPA  would  like  to  clarify  that  it 
considers  viscoelastic  enhancing  agents 
to  be  spill  control  chemicals,  and  not 
sorbents.  These  agents  do  not  meet  the 
definition  of  sorbents  being  proposed  to 
be  added  to  §  300.5.  Consequently,  these 
agents  will  be  listed  on  the  Product 
Schedule  under  the  miscellaneous  oil 
spill  control  agent  category. 

EPA  recognizes  that  evolving 
technologies  may  result  in  the 
production  of  sorbent  materials  that  do 
not  necessarily  fit  the  definition  of 
sorbents  being  proposed  in  §  300.5.  In 
such  cases,  EPA  believes  that  it  is 
important  and  necessary  for  EPA  to 
review  technical  product  data, 
including  toxicity  data,  for  these  sorbent 
materials.  As  a  result.  EPA  is  proposing 
to  add  new  §  300.915lg)(3),  which 
requires  manufecturers  of  sorbent 
materials  that  consist  of  materials  other 
than  those  listed  in  EPA’s  definition  of 
sorbents  to  submit  to  EPA  the  technical 
product  data  specified  for  miscellaneous 
oil  spill  control  agents  in  new 
§  300.915(f).  EPA  will  review  these  data 
and  determine  whether  specific  sorbents 
should  be  listed  on  the  Product 
Schedule  under  the  miscellaneous  oil 
spill  control  agent  category.  EPA  will 
inform  sorbent  manufacturers  in 
writing,  within  60  days  of  the  receipt  of 
the  technical  product  data,  of  its 
decision.  If  EPA  determines  that  a 
specific  sorbent  material  does  not  have 
to  be  listed  on  the  Schedule,  EPA  will 
provide  a  letter  stating  this  decision  to 
the  sorbent  manufacturer.  EPA  is  also 
proposing  to  revise  §  300.920(c)  to 
include  the  technical  product  data 
submissions  for  sorbents  discussed 
above  under  the  provisions  allowing 
assertions  of  confidential  business 
information. 

EPA  is  proposing  to  add  new 
§  300.91 5(gK4),  which  requires 
manufecturm  of  sorbent  materials  that 

>*See  the  dassiGcation  of  viscoefostic  enhancing 
agents,  such  as  Elastol.  is  the  Oil  Spill  batelUgence 
Report — The  hitemalioaal  Oil  Spill  Contml 
Directory,  Eleventh  Edition  1991-92.  Cutter 
Information  Corp.,  Arlington,  MA. 
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consist  solely  of  the  materials  listed  in 
EPA’s  definition  of  sorbents  to  sign  a 
written  certification  stating  this  fact. 
When  making  a  decision  on  the  use  of 
a  specific  sorbent  material,  an  OSC  may 
request  a  copy  of  this  written 
certification  and  the  sorbent 
manufacturer  or  vendor  would  have  to 
provide  this  certification  to  the  OSC. 

This  new  paragraph  contains  a  model 
statement  that  should  be  included  in  the 
written  certification.  Any  person  who 
knowingly  and  willfully  provides  any 
false  information  as  part  of  a  sorbent 
written  certification  may.  upon 
conviction,  be  fined  and/or  imprisoned 
in  accordance  with  18  U.S.C  1001.  If 
the  sorbent  material  in  question  consists 
of  materials  other  than  those  listed  in 
EPA's  definition  of  sorbents,  but  EPA 
has  determined  that  the  sorbent  does 
not  need  to  be  listed  on  the  Product 
Schedule,  the  manufacturer  or  vendor 
should  provide  to  the  OSC  the  letter 
finm  EPA  stating  this  fact. 

In  the  past.  EPA  has  received 
complaints  from  sorbent  manufacturers 
that  they  are  being  put  at  a  disadvantage 
in  the  marketplace  because  their 
products  are  not  being  listed  on  the 
Product  Schedule.  EPA  does  not  believe 
that  this  is  the  case.  The  listing  of  a 
product  on  the  Product  Schedule  does 
not  mean  that  EPA  approves, 
recommends,  licenses,  certifies,  or 
authorizes  the  use  of  that  product  on  an 
oil  spill:  rather,  the  listing  of  a  product 
means  only  that  data  have  been 
submitted  to  EPA  as  required  by  subpart 
J  of  the  NCP. 

Section  311(d)(2)(G)  of  the  CWA 
requires  that  the  NCP  include  a 
schedule  identifying  “dispersants,  other 
chemicals,  and  other  spill  mitigating 
devices  and  substances,  if  any,  that  may 
be  used  in  carrying  out”  the  NCP.  As 
explained  above,  EPA  does  not  interpret 
“dispersants,  other  chemicals,  and  other 
spill  mitigating  devices  and  substances” 
to  include  sorbents  and,  therefore, 
sorbents  are  not  listed  on  the  Product 
Schedule.  This  does  not  mean,  however, 
that  sorbents  cannot  be  used  by  OSCs  in 
response  to  discharges  of  oil.  On  the 
contrary,  the  fact  that  sorbents  are  not 
listed  on  the  Product  Schedule  means 
that  OSCs  can  use  these  products 
without  being  subject  to  the  provisions 
in  §  300.910  governing  the  authorization 
of  use  of  products  listed  on  the  Product 
Schedule.  In  order  to  clarify  this,  EPA 
is  proposing  to  add  new  §  300.915(g)(2), 
which  states  that  EPA  does  not  require 
technical  product  data  submissions  for 
sorbents  and  does  not  include  sorbents 
on  the  NCP  Product  Schedule. 

i\s  stated  above,  EPA  believes  that  the 
use  of  sorbents,  by  themselves,  does  not 
create  deleterious  efiects  to  the 


environment.  However,  EPA  solicits 
comment  and  information  on  whether 
the  improper  use  of  these  products 
could  result  in  negative  environmental 
effects. 

Mixed  Products 

EPA  is  proposing  to  add  new 
§  300.915(h),  which  would  require  that 
manufacturers  of  products  that  consist 
of  materials  that  meet  the  definitions  of 
two.  or  more  of  the  product  categories 
contained  on  the  Product  Schedule 
would  have  to  submit  to  EPA  the 
technical  product  data  specified  for 
each  of  those  categories.  For  example, 
the  manufacturer  of  a  product  that 
contains  both  dispersant  and 
bioremediation  agent  materials  would 
be  required  to  submit  to  EPA  the 
technical  product  data  specified  for  both 
of  these  categories.  In  general,  EPA 
would  handle  mixed  products  on  a  case- 
by-case  basis  and  may  not  require  that 
all  of  the  specified  product  data  be 
submitted.  Consequently,  EPA 
recommends  that  manufacturers  of 
mixed  products  consult  with  EPA  before 
submitting  any  technical  product  data. 
For  the  example  given  above.  EIPA  may 
determine  that,  for  the  dispersant 
material,  only  toxicity  data  is  necessary. 
After  EPA  has  reviewed  the  submitted 
technical  product  data  and  performed 
any  required  dispersant  effectiveness 
and  toxicity  tests,  if  appropriate,  it 
would  make  a  determination  on 
whether  and  imder  which  category  the 
mixed  product  should  be  listed  on  the 
Schedule. 

Other  Changes 

EPA  is  proposing  to  revise  the  data 
requirements  in  §  300.915  to  update  ai\d 
correct  citations  to  specific  testing 
protocols.  Section  300.915(a)(ll)(iii) 
would  be  revised  to  state  that  EPA  lest 
methods  601  (Purgeable  Halocarbons 
(Standard  Method  6230  B))  and  608 
(Organochlorine  Pesticides  and  PCBs 
(Standard  Method  6630  C))  should  be 
used  for  chlorinated  hydrocarbon 
analyses.  This  change  would  clarify  an 
existing  requirement  in  an  attempt  to 
avoid  the  confusion  experienced  by 
product  manufacturers  in  the  past.  EPA 
is  also  proposing  to  streamline  the  data 
requirement  language  for  surface 
collecting  agents  and  miscellaneous  oil 
spill  control  agents  in  new  paragraphs 
(c)(8)  and  (f)(9)  of  §  300.915, 
respectively,  to  reference  the  data 
requirements  for  dispersants  in 
§  300.915(a)(9),  rather  than  listing  the 
exact  same  data  requirements  several 
times  for  different  product  categories. 


ni.  Regulatcnry  Analysis 
A.  Executive  Order  12291 
E.0. 12291  requires  that  regulations 
be  classified  as  major  or  non-major  for 
purposes  of  review  by  the  Office  of 
Management  and  Budget  (OMB). 
According  to  E.0. 12291,  major  rules  are 
reflations  that  are  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  aaverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

An  economic  analysis  performed  by 
the  Agency,  available  for  inspection  in 
room  M2427  at  the  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC  20460,  shows  that  this 
propos^  rule  is  non-majcr  because  it 
would  result  in  estimated  costs  of 
approximately  $33.4  million  during  the 
first  year  that  the  rule  is  in  effect  and 
approximately  $11.5  million  in  each 
subsequent  year.  At  a  10  percent  interest 
rate  over  10  years,  the  annualized  costs 
are  approximately  $16.2  million. 
Virtually  all  costs  are  incurred  by  the 
federal  government  and,  in  particular, 
by  the  USCG  and  EPA. 

The  economic  analysis  prepared  in 
support  of  this  rule  also  includes  a 
qualitative  assessment  of  the 
environmental  benefits  associated  with 
the  proposed  revisions.  The  NCP 
revisions  are  expected  to  lead  to 
quicker,  more  efficient,  and  more 
appropriate  responses  to  discharges  of 
oil  and  releases  of  hazardous 
substances.  The  benefits  that  would 
result  from  such  improvements  (i.e., 
preventing  oil  spills  fiom  occurring  or 
mitigating  the  severity  of  the  spills  that 
do  occur)  are  assumed  to  be  substantial. 
Benefits  include  avoided  clean-up  costs 
and  natural  resource  damages  as  well  as 
reductions  in  other  damages  caused  by 
oil  spills,  such  as  damage  to  private 
property,  lost  profit  by  business,  public 
health  risks,  and  foregone  existence/ 
option  values.  This  proposed  rule  has 
b^n  submitted  to  OMB  for  review  as 
required  by  E.0. 12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  a  Regulatory  Flexibility 
Analysis  be  performed  for  all  rules  that 
are  likely  to  have  a  “significant  impact 
on  a  substantial  number  of  small 
entities.”  To  determine  whether  a 
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Regulatory  Flexibility  Analysis  was 
necessary  for  this  proposed  rule.h 
preliminary  analysis  was  conducted  (see 
the  “Economic  Impact  Analysis  of  the 
Proposed  Revisions  to  the  National  Oil 
and  Hazardous  Substance  Pollution 
Contingency  Plan."  Chapter  5.  October 
1992.  available  for  insp^ion  in  room 
M2427  at  the  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington.  DC  20460).  The  results  of 
the  preliminary  analysis  indicate  that 
this  proposed  rule  will  not  have 
significant  adverse  impacts  on  small 
businesses  because  such  entities  are 
unlikely  to  be  affected  by  revisions  to 
the  federal  planning  and  response 
mechanism  for  pollution  incidents. 
Proposed  revisions  to  subpart  J  would 
impose  certain  additional  requirements 
on  small  manufacturers  of  dispersants 
and  bioremediation  agents  seeking  to 
list  products  on  the  NCP  Product 
Schedule.  However,  the  analysis 
revealed  that  the  proposed  revisions 
would  not  significantly  impact  the 
economic  viability  of  such  concerns  as 
the  market »  currently  structured. 

Under  the  proposed  revisions,  certain 
local  government  agencies  (e.g..  LEPCs) 
would  be  required  to  play  a  supporting 
role  in  developing  ACPs.  The  analysis 
revealed  that  fiilGIling  this  role  would 
not  place  a  significant  burden  on  a 
substantial  number  of  such  entities. 
Therefore.  EPA  certifies  that  this 
proposed  rule  is  not  expected  to  have  a 
significant  impact  on  smalf  entities,  and 
therefore  that  no  Regulatory  Flexibility 
Analysis  is  necessary. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  0MB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  (ICR)  has  been 
prepared  by  EPA  (I^  No.  1664.01)  and 
a  copy  may  be  obtained  horn  Sandy 
Farmer,  Informatimi  Policy  Branch 
(PM-223Y),  U.S.  Environmental 
Protection  Agency,  401 M  Street.  SW. 
Washington.  DC  20460,  or  by  calling 
(202)  260-2740.  The  collection  of 
information  required  to  prepare  and 
submit  materials  for  listing  a  product  on 
the  NCP  Product  Schedule  is  estimated 
to  have  a  public  reporting  burden 
varying  from  12  to  38  hours  per 
response  in  the  first  year  and 
subsequent  years,  with  an  average  of  25 
hours  per  response.  This  includes  time 
to  review  instructions  and  guidance, 
search  existing  data  sources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  collection  of 
information.  There  is  no  recordkeeping 


burden  associated  with  listing  a  product 
on  the  NCP  Product  Schedule. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  i^ormaticm.  im:luding 
suggestions  for  reducing  this  burden,  to 
Chief,  faiformation  Policy  Branch  (PM- 
223Y).  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW,  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503,  marked 
“Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  mformation 
collection  requirements  contained  in 
this  proposal. 

List  of  Subjects  in  40  CFR  Part  300 

Air  pollution  control.  Chemicals. 
Hazardous  materials.  Hazardous 
substances.  Incorporation  reference. 
Intergovernmental  relations.  Natural 
resources.  Occupational  safety  and 
health.  Oil  pollution.  Reporting  and 
recordkeeping  requirements.  Superfund. 
Waste  treatment  and  disposal.  Water 
pollution  control.  Water  supply. 

Dated:  September  30. 1993. 

Carol  M.  Brotvner. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  it' is  proposed  to  amend  title 
40,  Part  300  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  300— NATIONAL  OIL  AND 
HAZARDOUS  SUBSTANCES 
POLLUTION  CONTINGENCY  PLAN 

1.  The  authority  citation  for  part  300 
is  revised  to  read  as  follows: 

Anthority:  42  U.S.C  9601-9657;  33  U.S.C. 
1321(d):  E.a  11735,  38  FR  21243;  E.O. 
12580,  52  FR  2923;  E.O.  12777,  56  FR  54757. 

2.  Subparts  A.  B,  C,  D,  G,  H,  and )  are 
revised:  Subpart  E  is  amended  by 
revising  paragraph  (a)  of  §  30(L400,  by 
revising  paragraph  (a)  and  paragraph 
(f)(3)  of  §  300.405,  and  by  revising 
§§300.410  and  300.415. 

Subpart  A— Introduction 

Sec. 

300.1  Purpose  and  objectives. 

300.2  Authority  and  applicability. 

300.3  Scope. 

300.4  Abbreviations. 

300.5  Definitions. 

300.6  Use  of  number  and  gender. 

300.7  Computation  of  time. 

Subpart  B — Responsibility  and 
Organization  for  Response 

300.100  Duties  of  President  delegated  to 
federal  agencies. 

300.105  General  organization  concepts. 
300.110  National  Response  Team. 

300. 1 1 5  Regional  Response  Teams. 


300.120  On-scene  coordinators  and 
remedial  profect  managers:  General 
responsibilities. 

300. 125  Notification  and  communicatious. 
300.130  Determinations  to  initiate  response 
and  special  conditions. 

300.135  Response  operations. 

300.140  Muiti-regional  responses. 

300.145  Special  teams  and  other  assistance 
available  to  OSCs/RPMs. 

300.150  Worker  health  and  safety. 

300.155  Public  information  and  community 
relations. 

300.160  Documentation  and  cost  recoxeiy. 
300.165  OSC  reports. 

300. 170  Federal  agency  participation. 
300.175  Federal  agencies:  Additional 
responsibilities  and  assistance. 

300.180  State  and  local  participation  in 
response. 

300.185  Nongovernmental  participation. 
Subpart  C — Planning  and  Preparedness 
300.200  CeneraL 

300.205  Planning  and  coordination 
structure. 

300.210  Federal  contingency  plans. 

300.212  Area  response  drills. 

300.215  Titl^  ni  local  emergency  response 
plans. 

300.220  Related  Title  III  issues. 

Subpart  D— Operational  Response  Phases 
for  Oil  Removal 

300.300  Phase  I — Discovery  or  notification. 
300.305  Phase  n — Preliminary  assessment 
and  initiation  of  action. 

300.310  Phase  III— Containment. 

countermeasrires,  cleanup,  and  disposal. 
300.315  Phase  IV — Documentation  and  cost 
recovery. 

300.317  National  response  priorities. 
300.320  General  pattern  of  response. 

300.322  Response  to  substanti^  threats  to 
public  health  or  welfare. 

300.323  Spills  of  national  significance. 

300.324  Response  to  worst  case  discharges. 
300.335  Funding. 

*  •  *  •  • 

Subpart  G— T rustees  for  Natural  Resources 
300.600  Designation  of  federal  trustees. 
300.605  State  trustees. 

300.610  Indian  tribes. 

300.612  Foreign  trustees. 

300.615  Responsibilities  of  trustees. 

Subpart  H — Participation  by  Other  Persons 

300.700  Activities  by  other  persons. 

*  *  *  «  * 

Subpart  J — Use  of  Dispersants  and  Other 
Chemicals 

300.900  General. 

300.905  NCP  Product  Schedule. 

300.910  Authorization  of  use. 

300.915  Data  requirements. 

300.920  Addition  of  products  to  schedule. 
***** 

Subpart  A — Introduction 

§  300.1  Purpose  and  objectives. 

The  purpose  of  the  Natio&al  Oil  and 
Hazardous  Substances  PoUutioa 
-  Contingency  Plan  (NCP)  is  to  provide 
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the  organizational  structure  and 
procedures  for  preparing  for  and 
responding  to  discharges  of  oil  and 
releases  of  hazardous  substances, 
pollutants,  and  contaminants. 

§  300.2  Authority  and  appilcablitty. 

The  NCP  is  required  by  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  42  U.S.C.  9605,  as  amended 
by  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
Public  Law  99-499,  (hereinafter 
CERCLA),  and  by  section  311(d)  of  the 
Clean  Water  Act  (CWA).  33  U.S.C. 
1321(d).  as  amended  by  the  Oil 
Pollution  Act  of  1990  (OPA),  Public  Law 
101-380.  In  Executive  Order  (E.O.) 

12777  (56  FR  54757,  October  22. 1991), 
the  President  delegated  to  the 
Environmental  Protection  Agency  (EPA) 
the  responsibility  for  the  amendment  of 
the  NCP.  Amendments  to  the  NCP  are 
coordinated  with  members  of  the 
National  Response  Team  (NRT)  prior  to 
publication  for  notice  and  comment. 

This  includes  coordination  with  the 
Federal  Emergency  Management  Agency 
(FEMA)  and  the  Nuclear  Regulatory 
Commission  in  order  to  avoid 
inconsistent  or  duplicative  requirements 
in  the  emergency  planning 
responsibilities  of  those  agencies.  The 
NCP  is  applicable  to  response  actions 
taken  pursuant  to  the  authorities  under 
CERCLA  and  section  311  of  the  CWA, 
as  amended. 

§300.3  Scope. 

(a)  The  NCP  applies  to  and  is  in  effect 

for:  ^ 

(1)  Discharges  of  oil  into  or  on  the 
navigable  waters  of  the  United  States, 
on  the  adjoining  shorelines,  the  waters 
of  the  contiguous  zone,  into  waters  of 
the  exclusive  economic  zone,  or  that 
may  affect  natural  resources  belonging 
to,  appertaining  to,  or  under  the 
exclusive  management  authority  of  the 
United  States.  (See  sections  311(c)(1) 
and  502(7)  of  the  CWA.) 

(2)  Releases  into  the  environment  of 
hazardous  substances,  and  pollutants  or 
contaminants  which  may  present  an 
imminent  and  substantial  danger  to 
public  health  or  welfare. 

(b)  The  NCP  provides  for  efficient, 
coordinated,  and  effective  response  to 
discharges  of  oil  and  releases  of 
hazardous  substances,  pollutants,  and 
contaminants  in  accordance  with  the 
authorities  of  CERCLA  and  the  CWA.  It 
provides  for; 

(1)  The  national  response  organization 
that  may  be  activated  in  response 
actions.  It  specifies  responsibilities 
among  the  federal,  state,  and  local 


governments  and  describes  resources 
that  are  available  for  response. 

(2)  The  establishment  of  requirements 
for  federal,  regional,  and  area 
contingency  plans.  It  also  summarizes 
state  and  local  emergency  planning 
requirements  under  SARA  Title  III. 

(3)  Procedures  for  undertaking 
removal  actions  pursuant  to  section  311 
of  the  CWA. 

(4)  Procedures  for  undertaking 
response  actions  pursuant  to  CERCLA. 

(5)  Procedures  for  involving  state 
governments  in  the  initiation, 
development,  selection,  and 
implementation  of  response  actions, 
pursuant  to  CERCLA. 

(6)  Designation  of  federal  trustees  for 
natural  resources  for  purposes  of 
CERCLA  and  the  CWA. 

(7)  Procedures  for  the  participation  of 
other  persons  in  response  actions. 

(8)  Procedures  for  compiling  and 
making  available  an  administrative 
record  for  response  actions. 

(9)  National  procedures  for  the  use  of 
dispersants  and  other  chemicals  in 
removals  under  the  CWA  and  response 
actions  under  CERCLA. 

(c)  In  implementing  the  NCP, 
consideration  shall  be  given  to 
international  assistance  plans  and 
agreements,  security  regulations  and 
responsibilities  based  on  international 
agreements,  federal  statutes,  and 
executive  orders.  Actions  taken 
pursuant  to  the  provisions  of  any 
applicable  international  joint 
contingency  plans  shall  be  consistent 
with  the  NCP,  to  the  greatest  extent 
possible.  The  Department  of  State  shall 
be  consulted,  as  appropriate,  prior  to 
taking  any  action  whidi  may  afiect  its 
activities. 

(d)  Additionally,  the  NCP  applies  to 
and  is  in  effect  when  the  Federal 
Response  Plan  and  some  or  all  its 
Emergency  Support  Functions  (ESFs) 
are  activated, 

§300.4  Abbreviations. 

(a)  Department  and  Agency  Title 
Abbreviations: 

ATSDR — Agency  for  Toxic  Substances  and 

Disease  Registry 

CDC — Centers  for  Disease  Control 

DOC — Department  of  Commerce 

DOD — Department  of  Defense 

DOE — Department  of  Energy 

DOI — Dep>artment  of  the  Interior 

DO) — Department  of  Justice 

DOL — ^Department  of  Labor 

DOS — Department  of  State 

DOT — Department  of  Transportation 

EPA — Environmental  Protection  Agency 

FEMA — Federal  Emergency  Management 

Agency 

GSA — General  Services  Administration 
HHS — ^Department  of  Health  and  Human 

Services 


NiOSH — National  Institute  for  Occupational 
Safety  ffnd  Health 

NOAA — National  Oceanic  and  Atmospheric 
Administration 

RSPA — Research  and  Special  Programs 
Administration 

USCG — United  States  Coast  Guard 
USDA — United  States  Department  of 
Agriculture 

Note;  Reference  is  made  in  the  NCP  to  both 
the  Nuclear  Regulatory  Commission  and  the 
National  Response  Center.  In  order  to  avoid 
confusion,  the  NCP  will  spell  out  Nuclear 
Regulatory  Commission  and  use  the 
abbreviation  *'NRC”  only  with  respect  to  the 
National  Response  Center. 

(b)  Operational  Abbreviations: 

AC — Area  Committee 
ACP — Area  Contingency  Plan 
ARARs — Applicable  or  Relevant  and 
Appropriate  Requirements 
CERCLIS — CERCLA  information  System 
CRC— Community  Relations  Coordinator 
CRP — Community  Relations  Plan 
DRAT — District  Response  Advisory  Team 
DRG — District  Response  Group 
ERT — Environmental  R^ponseTeam 
ESF — Emergency  Support  Function' 

FCO — Federal  Coordinating  Officer 
FRERP — Federal  Radiological  Emergency 
Response  Plan 
FRP — Federal  Response  Plan 
FS — Feasibility  Study 
HRS — Hazard  Ranking  System 
LEPC — Local  Emergency  Planning  Committee 
NCP — National  Contingency  Plan 
NPFC — National  Pollution  Funds  Center 
NPL — National  Priorities  List 
NRC — National  Response  Center 
NRS — National  Response  System 
NRT — NationaPResponse  Team 
NSF — National  Strike  Force 
NSFCC — National  Strike  Force  Coordination 
Center 

O&M — Operation  and  Maintenance 
OSC — On-Scene  Coordinator 
OSLTF — Oil  Spill  Liability  Trust  Fund 
PA — Preliminary  Assessment 
PIAT — Public  Information  Assist  Team 
RA — Remedial  Action 
RCP — Regional  Contingency  Plan 
RD — Remedial  Design 
RERT — Radiological  Emergency  Response 
Team 

R1 — Remedial  Investigation 
ROD — Record  of  Decision 
RPM — Remedial  Project  Manager 
RRC — Regional  Response  Center 
RRT — Regional  Response  Team 
SAC — Support  Agency  Coordinator 
SERC — State  Emergency  Response 
Commission 
SI — Site  Inspection 
SMOA — Superfund  Memorandum  of 
Agreement 

SONS — Spill  of  National  Significance 
SSC — Scientific  Suppmrt  Coordinator 
USFWS — United  States  Fish  and  Wildlife 
Service 

§300.5  Definitions. 

Terms  not  defined  in  this  section  have 
the  meaning  given  by  CERCLA,  the 
OPA,  or  the  CWA. 
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Activation  means  notification  by 
telephone  or  other  expeditious  manner 
or,  when  required,  the  assembly  of  some 
or  all  appropriate  members  of  the  RRT 
or  NRT. 

Alternative  water  supplies  as  defined 
by  section  101(34)  of  CERCLA,  includes, 
but  is  not  limited  to,  drinking  water  and 
household  water  supplies. 

Applicable  requirements  means  those 
cleanup  standards,  standards  of  control, 
and  other  substantive  requirements, 
criteria,  or  limitations  promulgated 
under  federal  environmental  or  state 
environmental  or  facility  siting  laws 
that  specifically  address  a  hazardous 
substance,  pollutant,  contaminant, 
remedial  action,  location,  or  other 
circumstance  found  at  a  CERCLA  site. 
Only  those  state  standards  that  are 
identiHed  by  a  state  in  a  timely  manner 
and  that  are  more  stringent  than  federal 
requirements  may  be  aoplicable. 

Area  Committee  (AC)  as  provided  for 
by  CWA  sections  311(a)(18)  and  (i)(4), 
means  the  entity  appointed  by  the 
President  consisting  of  members  from 
qualihed  personnel  of  federal,  state,  and 
local  agencies  with  responsibilities  that 
include  preparing  an  area  contingency 
plan  for  an  area  designated  by  the 
President. 

Area  contingency  plan  (ACP)  as 
provided  for  by  CWA  sections 
311(a)(19)  and  (i)(4),  means  the  plan 
prepared  by  an  Area  Committee  that  is 
developed  to  be  implemented  in 
conjunction  with  the  NCP  and  RCP,  in 
part  to  address  removal  of  a  worst  case 
discharge  and  to  mitigate  or  prevent  a 
substantial  threat  of  such  a  discharge 
from  a  vessel,  offshore  facility,  or 
onshore  facility  operating  in  or  near  an 
area  designated  by  the  President. 

Bioremediation  agents  means 
microbiological  cultures,  enzyme 
additives,  or  nutrient  additives  that  are 
deliberately  introduced  into  an  oil 
discharge  and  that  will  significantly 
increase  the  rate  of  biodegradation  to 
mitigate  the  effects  oT  the  discharge. 

Burning  agents  means  those  additives 
that,  through  physical  or  chemical 
means,  improve  the  combustibility  of 
the  materials  to  which  they  are  applied. 

CERCLA  is  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of 
1980,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986. 

CERCUS  is  the  abbreviation  of  the 
CERCLA  Information  System,  EPA’s 
comprehensive  data  base  and 
management  system  that  inventories 
and  tracks  releases  addressed  or  needing 
to  be  addressed  by  the  Superfund 
program.  CERCLIS  contains  the  ofHcial 
inventory  of  CERCLA  sites  and  supports 


EPA's  site  planning  and  tracking 
functions.  Sites  that  EPA  decides  do  not 
warrant  moving  further  in  the  site 
evaluation  process  are  given  a  “No 
Further  Response  Action  Planned” 
(NFRAP)  designation  in  CERCLIS.  This 
means  that  no  additional  federal  steps 
under  CERCLA  will  be  taken  at  the  site 
unless  future  information  so  warrants. 
Sites  are  not  removed  from  the  data  base 
after  completion  of  evaluations  in  order 
to  document  that  these  evaluations  took 
place  and  to  preclude  the  possibility 
that  they  be  needlessly  repeated. 
Inclusion  of  a  specihc  site  or  area  in  the 
CERCLIS  data  base  does  not  represent  a 
determination  of  any  party’s  liability, 
nor  does  it  represent  a  finding  that  any 
response  action  is  necessary.  Sites  that 
are  deleted  from  the  NPL  are  not 
designated  NFRAP  sites.  Deleted  sites 
are  listed  in  a  separate  category  in  the 
CERCLIS  data  base. 

Chemical  agents  means  those 
elements,  compounds,  or  mixtures  that 
coagulate,  disperse,  dissolve,  emulsify, 
foam,  neutralize,  precipitate,  reduce, 
solubilize,  oxidize,  concentrate,  congeal, 
entrap,  Hx,  make  the  pollutant  mass 
more  rigid  or  viscous,  or  otherwise 
facilitate  the  mitigation  of  deleterious 
effects  or  the  removal  of  the  pollutant 
from  the  water.  Chemical  agents  include 
biological  additives,  dispersants, 
sinking  agents,  miscellaneous  oil  spill 
control  agents,  and  burning  agents,  but 
do  not  include  sorbents. 

Claim  for  purposes  of  a  release  under 
CERCLA,  means  a  demand  in  writing  for 
a  sum  certain:  for  purposes  of  a 
discharge  under  CWA,  it  means  a 
request,  made  in  writing  for  a  sum 
certain,  for  compensation  for  damages 
or  removal  costs  resulting  from  an 
incident. 

Claimant  as  dehned  by  section  1001 
of  the  OPA  means  any  person  or 
government  who  presents  a  claim  for 
compensation  under  title  I  of  the  OPA. 

Coastal  waters  for  the  purposes  of 
classifying  the  size  of  discharges,  means 
the  waters  of  the  coastal  zone  except  for 
the  Great  Lakes  and  speciHed  ports  and 
harbors  on  inland  rivers. 

Coastal  zone  as  dehned  for  the 
purpose  of  the  NCP,  means  all  United 
States  waters  subject  to  the  tide.  United 
States  waters  of  the  Great  Lakes, 
specified  ports  and  harbors  on  inland 
rivers,  waters  of  the  contiguous  zone, 
other  waters  of  the  high  seas  subject  to 
the  NCP,  and  the  land  surface  or  land 
substrata,  ground  waters,  and  ambient 
air  proximal  to  those  waters.  The  term 
coastal  zone  delineates  an  area  of 
federal  responsibility  for  response 
action.  Precise  boundaries  are 
determined  by  EPA/USCG  agreements 


and  identihed  in  federal  regional 
contingency  plans. 

Coast  Guard  District  Response  Croup 
(DRG)  as  provided  for  by  CWA  sections 
311  (a)(20)  and  (j)(3),  means  the  entity 
established  by  the  Secretary  of  the 
department  in  which  the  USCG  is 
operating,  within  each  USCG  district, 
and  shall  consist  of:  The  combined 
USCG  personnel  and  equipment, 
including  marine  firefighting 
equipment,  of  each  port  in  the  district; 
additional  prepositioned  response 
equipment;  and  a  district  response 
advisory  team. 

Community  relations  means  EPA’s 
program  to  inform  and  encourage  public 
participation  in  the  Superfund  process 
and  to  respond  to  community  concerns. 
The  term  “public”  includes  citizens 
directly  affected  by  the  site,  other 
interested  citizens  or  parties,  organized 
groups,  elected  oHlcials,  and  potentially 
remonsible  parties. 

Community  relations  coordinator 
means  lead  agency  staff  who  work  with 
the  OSC/RPM  to  involve  and  inform  the 
public  about  the  Superfund  process  and 
response  actions  in  accordance  with  the 
interactive  community  relations 
retirements  set  forth  in  the  NCP. 

Contiguous  zone  means  the  zone  of 
the  high  seas,  established  by  the  United 
States  under  Article  24  of  the 
Convention  on  the  Territorial  Sea  and 
Conti^ous  Zone,  which  is  contiguous 
to  the lerritorial  sea  and  which  extends 
nine  miles  seaward  from  the  outer  limit 
of  the  territorial  sea. 

Cooperative  agreement  is  a  legal 
instrument  EPA  uses  to  transfer  money, 
property,  services,  or  anything  of  value 
to  a  recipient  to  accomplish  a  public 
purpose  in  which  substantial  ^A 
involvement  is  anticipated  during  the 
performance  of  the  project. 

Damages  as  dehned  by  section  1001 
of  the  OPA  means  damages  specified  in 
section  1002(b)  of  the  Act,  and  includes 
the  cost  of  assessing  these  damages. 

Discharge  as  defined  by  section 
311(a)(2)  of  the  CWA,  includes,  but  is 
not  limited  to,  any  spilling,  leaking, 
pumping,  pouring,  emitting,  emptying, 
or  dumping  of  oil,  but  excludes 
discharges  in  compliance  with  a  permit 
under  section  402  of  the  CWA, 
discharges  resulting  from  circumstances 
identified  and  reviewed  and  made  a  part 
of  the  public  record  with  respect  to  a 
permit  issued  or  modified  under  section 
402  of  the  CWA,  and  subject  to  a 
condition  in  such  permit,  or  continuous 
or  anticipated  intermittent  discharges 
from  a  point  source,  identihed  in  a 
permit  or  permit  application  under 
section  402  of  the  CWA,  that  are  caused 
by  events  occurring  within  the  scope  of 
relevant  operating  or  treatment  systems. 
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For  purposes  of  the  NCP,  discharge  also 
means  substantial  threat  of  dischcuge. 

Dispersants  means  those  chemical 
agents  that  emulsi^,  disperse,  or 
solubilize  oil  into  the  water  column  or 
promote  the  surface  spreading  of  oil 
slicks  to  facilitate  dispersal  of  the  oil 
into  the  water  column. 

Drinking  water  supply  as  defined  by 
section  101(7)  of  CERCLA,  means  any 
raw  or  finished  water  source  that  is  or 
may  be  used  by  a  public  water  system 
(as  defined  in  the  Safe  Drinking  Water 
Act)  or  as  drinking  water  by  one  or  more 
individuals. 

Environment  as  defined  by  section 
101(8)  of  CERCLA,  means  the  navigable 
waters,  the  waters  of  the  contiguous 
zone,  and  the  ocean  waters  of  which  the 
natural  resources  are  under  the 
exclusive  management  authority  of  the 
United  States  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act;  and  any  other  surface  water, 
ground  water,  drinking  water  supply, 
land  surface  or  subsurface  strata,  or 
ambient  air  within  the  United  States  or 
under  the  jurisdiction  of  the  United 
States. 

Exclusive  economic  zone,  as  defined 
by  OPA  section  1001,  means  the  zone 
established  by  Presidential 
Proclamation  Niimbered  5030,  dated 
March  10, 1983,  including  the  ocean 
waters  of  the  areas  refeir^  to  as 
“eastern  special  areas"  in  Article  3(1)  of 
the  Agreement  between  the  Uniteij 
States  of  America  and  the  Union  of 
Soviet  Socialist  Republics  on  the 
Maritime  Boundary,  signed  June  1, 

1990. 

Facility  as  defmed  by  section  101(9) 
of  CERCLA,  means  any  building, 
structure,  installation,  equipment,  pipe 
or  pipeline  (including  any  pipe  into  a 
sewer  or  publicly  owned  treatment 
works),  well,  pit,  pond,  lagoon, 
impoundment,  ditch,  landfill,  storage 
container,  motor  vehicle,  rolling  stc^, 
or  aircraft,  or  any  site  or  area,  where  a 
hazardous  substance  has  been 
deposited,  stored,  disposed  of,  or 
laced,  or  otherwise  come  to  be  located; 
ut  does  not  include  any  consumer 
product  in  consumer  use  or  any  vesseL 
As  defined  by  section  1001  of  the  OPA, 
it  means  any  structure,  group  of 
structures,  equipment,  or  device  (other 
than  a  vessel)  which  is  used  for  one  or 
more  of  the  following  purposes; 
Exploring  for,  drilling  for,  producing, 
storing,  handling,  transferring, 

•  processing,  or  transporting  oil.  This 
term  includes  any  motor  vehicle,  rolling 
stock,  or  pipeline  used  for  one  or  more 
of  these  purposes. 

Feasibility  study  (FS)  means  a  study 
undertaken  by  the  lead  agency  to 
develop  and  evaluate  options  for 


remedial  acticm.  The  FS  emphasizes 
data  analysis  and  is  generally  performed 
concurrently  and  in  an  interactive 
fashion  with  the  remedial  investigation 
(RI),  using  data  gathered  during  the  RL 
The  RI  data  are  used  to  define  ^e 
objectives  of  the  response  action,  to 
develop  remedial  action  alternatives, 
and  to  undertake  an  initial  screening 
and  detailed  analysis  of  the  alternatives. 
The  term  also  refers  to  a  report  that 
describes  the  results  of  the  study. 

Federal  Radiological  Emergency 
Response  Plan  (FRERP)  means  the  inter¬ 
agency  agreement  for  coordinating  the 
response  of  various  agencies,  under  a 
variety  of  statutes,  to  a  large  radiological 
accident.  The  Lead  Feder^  Agency 
(LFA),  defined  by  the  FRERP,  activates 
the  FRERP  for  any  peacetime 
radiological  emergency  which,  based 
upon  its  professional  judgment,  is 
expected  to  have  a  significant 
ra^ological  effect  within  the  United 
States,  its  territories,  possessions,  or 
territorial  waters  and  that  could  require 
a  response  by  several  federal  ^encies. 

Federal  Response  Plan  (FRP)  means 
the  agreement  signed  by  25  federal 
departments  and  agencies  in  April  1987 
and  develop>ed  under  the  authorities  of 
the  Earthquake  Hazards  Reduction  Act 
of  1977  and  the  Disaster  Relief  Act  of 
1974,  as  amended  by  the  Staffed 
Disaster  Relief  Act  of  1988. 

First  federal  official  means  the  first 
federal  representative  of  a  participating 
agency  of  the  National  Response  Team 
to  arrive  at  the  scene  of  a  discharge  or 
a  release.  This  official  coordinates 
activities  under  the  NCP  and  may 
initiate,  in  consultation  with  the  OSC, 
any  necessary  actions  until  the  arrival  of 
the  predesignated  OSC  A  state  with 
primary  jurisdiction  over  a  site  covered 
by  a  cooperative  agreement  will  act  in 
the  stead  of  the  first  federal  official  for 
any  incident  at  the  site. 

Fund  or  Trust  Fund  means  the 
Hazardous  Substance  Superfund 
established  by  section  9507  of  the 
Internal  Revenue  Code  of  1986. 

Ground  water  as  defined  by  section 
101(12)  of  CERCLA,  means  water  in  a 
saturated  zone  or  stratum  beneath  the 
surface  of  land  or  water. 

Hazard  Ranking  System  (HRS)  means 
the  method  used  by  EPA  to  evaluate  the 
relative  potential  of  hazardous 
substance  releases  to  cause  health  or 
safety  problems,  or  ecological  or 
environmental  damage. 

Hazardous  substance  as  defined  by 
section  101(14)  of  CERCLA,  means;  Any 
substance  designated  pursuant  to 
section  311(b)(2)(A)  of  the  CWA;  any 
element,  compound,  mixture,  solution, 
or  substance  designated  pursuant  to 
section  102  of  CERCLA;  any  hazardous 


waste  having  the  characteristics 
identified  under  or  listed  pursuant  to 
section  3001  of  the  Solid  Waste  Disposal 
Act  (but  not  including  any  waste  the 
regulation  of  which  under  the  Solid 
Waste  Disposal  Act  has  been  suspended 
by  Act  of  Congress);  any  toxic  pollutant 
listed  under  section  307(a)  of  tne  CWA; 
any  hazardous  air  pollutant  listed  under 
section  112  of  the  Clean  Air  Act;  and 
any  imminently  hazardous  chemical 
substance  or  mixture  with  respect  to 
which  the  EPA  Administrator  has  taken 
action  pursuant  to  section  7  of  the  Toxic 
Substances  Control  Act.  The  term  does 
not  include  petroleum,  including  crude 
oil  or  any  fraction  thereof  which  is  not 
otherwise  specifically  listed  or 
designated  as  a  hazardous  substance  in 
the  first  sentence  of  this  paragraph,  and 
the  term  does  not  include  natural  gas, 
natural  gas  liquids,  liquified  natiu-al  gas, 
or  synthetic  gas  usable  fcnr  fuel  (or 
mixtiures  of  natural  gas  and  such 
synthetic  gas). 

Indian  tribe  as  defined  by  section 
101(36)  of  CERCLA,  means  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community,  including  any 
Alaska  Native  village  but  not  including 
any  Alaska  Native  regional  or  village 
corporation,  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians.  Indian  tribe,  as  defined  by  OPA 
section  1001,  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community,  but  not  i^uding  any 
Alaska  Native  regional  or  village 
corporation,  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians  and  has  governmental  authority 
over  lands  belonging  to  or  controlled  by 
the  tribe. 

Inland  waters,  for  the  purposes  of 
classifying  the  size  of  discharges,  means 
those  waters  of  the-United  States  in  the 
inland  zone,  waters  of  the  Great  Lakes, 
and  specified  ports  and  harbors  on 
inland  rivers. 

Inland  zone  means  the  environment 
inland  of  the  coastal  zone  excluding  the 
Great  Lakes  and  specified  ports  and 
harbors  on  inland  rivers.  The  term 
inland  zone  delineates  an  area  of  federal 
responsibility  for  response  action. 
Precise  boundaries  are  determined  by 
EPAAJSCG  agreements  and  identified  in 
federal  remonal  contingency  plans. 

Lead  administrative  trustee  means  a 
federal  natural  resource  trustee  who  is 
designated  on  an  inddent-by-inddent 
basis  and  chosen  by  the  other  federal 
trustees  whose  natural  resources  are 
afiected  by  the  inddenL  The  lead 
administrative  trustee  fadlitates 
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effective  and  efficient  communication 
between  the  OSC  and  the  other  federal 
natural  resource  trustees  during 
response  operations  and  is  responsible 
for  applying  to  the  OSC  for  access  to 
federal  response  resources  on  behalf  of 
all  trustees  for  initiation  of  damage 
assessment  and  claims  for  injuries  to 
natural  resources. 

Lead  agency  means  the  agency  that 
provides  the  OSC/RPM  to  plan  and 
implement  response  actions  under  the 
NCP.  EPA,  the  USCG,  another  federal 
agency,  or  a  state  (or  political 
subdivision  of  a  state)  operating 
pursuant  to  a  contract  or  cooperative 
agreement  executedT)ursuant  to  section 
104(d)(1)  of  CERCLA,  or  designated 
pursuant  to  a  Superfund  Memorandum 
of  Agreement  (SMOA)  entered  into  » 

pursuant  to  subpart  F  of  the  NCP  or 
other  agreements  may  be  the  lead 
agency  for  a  response  action.  In  the  case 
of  a  release  of  a  hazardous  substance, 
pollutant,  or  contaminant,  where  the 
release  is  on,  or  the  sole  source  of  the 
release  is  horn,  any  facility  or  vessel 
under  the  jurisdiction,  custody,  or 
control  of  Department  of  Defense  (DOD) 
or  Department  of  Energy  (DOE),  then 
DOD  or  DOE  will  be  the  lead  agency. 
Where  the  release  is  on,  or  the  sole 
source  of  the  release  is  from,  any  facility 
or  vessel  under  the  jurisdiction, 
custody,  or  control  of  a  federal  agency 
other  than  EPA,  the  USCG,  DOD,  or 
DOE,  then  that  agency  will  be  the  lead 
agency  for  remedial  actions  and  removal 
actions  other  than  emergencies.  The 
federal  agency  maintains  its  lead  agency 
responsibilities  whether  the  remedy  is 
selected  by  the  federal  agency  for  non- 
NPL  sites  or  by  EPA  and  the  federal 
agency  or  by  ^A  alone  under  CERCLA 
section  120.  The  lead  agency  will 
consult  with  the  support  agency,  if  one 
exists,  throughout  the  response  process. 

Management  of  migration  means 
actions  diat  are  t^en  to  minimize  and 
mitigate  the  migration  of  hazardous 
substances  or  pollutants  or 
contaminants  and  the  effects  of  such 
migration.  Measures  may  include,  but 
are  not  limited  to,  management  of  a 
plume  of  contamination,  restoration  of  a 
drinking  water  aquifer,  or  surface  water 
restoration. 

Miscellaneous  oil  spill  control  agent  is 
any  product,  other  than  a  dispersant, 
sinking  agent,  surface  washing  agent, . 
surface  collecting  agent,  bioremediation 
agent,  burning  agent,  or  sorbent  that  can 
be  used  to  enhance  oil  spill  cleanup, 
removal,  treatment,  or  mitigation. 

National  Pollution  Funds  Center 
(NPFC)  means  the  entity  established  by 
the  Secretary  of  Transportation  whose 
function  is  the  administration  of  the  Oil 
Spill  Liability  Trust  Fund  (OSLTF). 


Among  the  NPFC’s  duties  are:  Providing 
appropriate  access  to  the  OSLTF  for 
federal  agencies  and  states  for  removal 
actions  and  for  federal  trustees  to 
initiate  the  assessment  of  natural 
resource  damages;  providing 
appropriate  access  to  the  OSLTF  for 
claims;  and  coordinating  cost  recovery 
efforts. 

National  Priorities  List  (NPL)  means 
the  list,  compiled  by  EPA  pursuant  to 
CERCLA  section  105,  of  uncontrolled 
hazardous  substance  releases  in  the 
United  States  that  are  priorities  for  long¬ 
term  remedial  evaluation  and  response. 

National  response  system  (NRS)  is  the 
mechanism  for  coordinating  response 
actions  by  all  levels  of  government  in 
support  of  the  OSC/RPM.  The  NRS  is 
composed  of  the  NRT,  RRTs,  OSC/RPM, 
IRPM,  Area  Committees,  and  Special 
Teams  and  related  support  entities. 
During  oil  spill  response  or  a  hazardous 
substance  removal  action,  the  NRS 
functions  as  an  incident  command 
system  (ICS)  under  the  direction  of  the 
OSC.  Typical  of  an  ICS,  the  NRS  is 
capable  of  expanding  or  contracting  to 
accommodate  the  response  effort 
required  by  the  size  or  complexity  of  the 
discharge  or  release. 

National  Strike  Force  (NSF)  is  a 
special  team  established  by  the  USCG, 
including  the  three  USCG  Strike  Teams, 
the  Public  Information  Assist  Team 
(PIAT),  and  the  National  Strike  Force 
Coordination  Center.  The  NSF  is 
available  to  assist  OSCs/RPMs  in  their 
preparedness  and  response  duties. 

National  Strike  Force  Coordination 
Center  (NSFCC),  authorized  as  the 
National  Response  Unit  by  CWA 
sections  311  (a)(23)  and  (j)(2),  means  the 
entity  established  by  the  Secretary  of  the 
department  in  which  the  USCG  is 
operating  at  Elizabeth  City,  North 
Carolina  with  responsibilities  that 
include  administration  of  the  USCG 
Strike  Teams,  maintenance  of  response 
equipment  inventories  and  logistic 
networks,  and  conducting  a  national 
exercise  program. 

Natural  resources  means  land,  fish, 
wildlife,  biota,  air,  water,  ground  water, 
drinking  water  supplies,  and  other  such 
resources  belonging  to,  managed  by, 
held  in  trust  by,  appertaining  to,  or 
otherwise  controll^  by  the  United 
States  (including  the  resources  of  the 
exclusive  economic  zone  defined  by  the 
Magnuson  Fishery  Conservation  and 
Management  Act  of  1976),  any  state  or 
local  government,  any  foreign 
government,  any  Indian  tribe,  or,  if  such 
resources  are  subject  to  a  trust 
restriction  on  alienation,  any  member  of 
an  Indian  tribe. 

Navigable  waters  as  defined  by  40 
CFR  110.1,  means  the  waters  of  the 


United  States,  including  the  territorial 
seas.  The  term  includes: 

(a)  All  waters  that  are  currently  used, 
were  used  in  the  past,  or  may  be 
susceptible  to  use  in  interstate  or  foreign 
commerce,  including  all  waters  that  are 
subject  to  the  ebb  and  flow  of  the  tide; 

(b)  Interstate  waters,  including 
interstate  wetlands; 

(c)  All  other  waters  such  as  intrastate 
lakes,  rivers,  streams  (including 
intermittent  streams),  mudflats, 
sandflats,  and  wetlands,  the  use, 
degradation,  or  destruction  of  which 
would  affect  or  could  affect  interstate  or 
foreign  commerce  including  any  such 
waters: 

(1)  That  are  or  could  be  used  by 
interstate  or  foreign  travelers  for 
recreational  or  other  purposes; 

(2)  From  which  fish  or  shellfish  are  or 
could  be  taken  and  sold  in  interstate  or 
foreign  commerce; 

(3)  That  are  used  or  could  be  used  for 
industrial  purposes  by  industries  in 
interstate  commerce; 

(d)  All  impoundments  of  waters 
otherwise  defined  as  navigable  waters 
under  this  section; 

(e)  Tributaries  of  waters  identified  in 
paragraphs  (a)  through  (d)  of  this 
definition,  including  adjacent  wetlands; 
and 

(f)  Wetlands  adjacent  to  waters 
identified  in  paragraphs  (a)  through  (e) 
of  this  definition:  Provided,  that  waste 
treatment  systems  (other  than  cooling 
ponds  meeting  the  criteria  of  this 
paragraph)  are  not  waters  of  the  United 
States. 

Offshore  facility  as  defined  by  section 
101(17)  of  CERCLA  and  section 
311(a)(ll)  of  the  CWA,  means  any 
facility  of  any  kind  located  in,  on,  or 
under  any  of  the  navigable  waters  of  the 
United  States,  and  any  facility  of  any 
kind  which  is  subject  to  the  jurisdiction 
of  the  United  States  and  is  located  in, 
on.  or  under  any  other  waters,  other 
than  a  vessel  or  a  public  vessel. 

Oil  as  defined  by  section  311(a)(1)  of 
the  CWA,  means  oil  of  any  kind  or  in 
any  form,  including,  but  not  limited  to, 
petroleum,  fuel  oil,  sludge,  oil  refuse, 
and  oil  mixed  with  wastes  other  than 
dredged  spoil.  Oil,  as  defined  by  section 
1001  of  the  OPA  means  oil  of  any  kind 
or  in  any  form,  including,  but  not 
limited  to.  petroleum,  fuel  oil,  sludge, 
oil  refuse,  and  oil  mixed  with  wastes 
other  than  dredged  spoil,  but  does  not 
include  petroleum,  including  crude  oil 
or  any  fraction  thereof,  which  is 
specifically  listed  or  designated  as  a 
hazardous  substance  under 
subparagraphs  (A)  through  (F)  of  section 
101(14)  of  Ae  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  (42 
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U.S.C  9601)  and  which  is  subject  to  the 
provisions  of  that  Act. 

Oil  Spill  Liability  Trust  Fund  (OSLTF) 
means  the  fund  established  under 
section  9509  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C  9509). 

On-scene  coordinator  (OSC)  means 
the  federal  official  predesignated  by 
EPA  or  the  USCG  to  coordinate  and 
direct  federal  responses  under  subpart 
D,  or  the  ofTicial  designated  by  the  lead 
agency  to  coordinate  and  direct  removal 
actions  under  subpart  E  of  the  NCP. 

Onshore  facility  as  defined  by  section 
101(18)  of  CERCLA,  means  any  facility 
(including,  but  not  limited  to,  motor 
vehicles  and  rolling  stock)  of  any  kind 
located  in,  on,  or  under  any  land  or  non- 
navigable  waters  within  the  United 
States;  and,  as  defined  by  section 
311(a)(10)  of  the  CWA,  means  any 
facility  (including,  but  not  limited  to, 
mptor  vehicles  and  rolling  stock)  of  any 
kind  located  in,  on,  or  under  any  land 
within  the  United  States  other  than 
submerged  land. 

On-site  means  the  areal  extent  of 
contamination  and  all  suitable  areas  in 
very  close  proximity  to  the 
contamination  necessary  for 
implementation  of  the  response  action. 

Operable  unit  means  a  oiscrete  action 
that  comprises  an  incremental  step 
toward  comprehensively  addressing  site 
problems.  This  discrete  portion  of  a 
remedial  response  manages  migration, 
or  eliminates  or  mitigates  a  release, 
threat  of  a  release,  or  pathway  of 
exposure.  The  cleanup  of  a  site  can  be 
divided  into  a  number  of  operable  units, 
depending  on  the  complexity  of  the 
problems  associated  with  the  site. 
Operable  units  may  address 
geographical  portions  of  a  site,  specific 
site  problems,  or  initial  phases  of  an 
action,  or  may  consist  of  any  set  of 
actions  performed  over  time  or  any 
actions  that  are  concurrent  but  located 
in  different  parts  of  a  site. 

Operation  and  maintenance  (O&M) 
means  measures  required  to  maintain 
the  effectiveness  of  response  actions. 

Person  as  defined  by  section  101(21) 
of  CERCLA,  means  an  individual,  firm, 
corporation,  association,  partnership, 
consortium,  joint  venture,  commercial 
entity.  United  States  government,  state, 
municipality,  commission,  political 
subdivision  of  a  state,  or  any  interstate 
body.  As  defined  by  section  1001  of  the 
OPA,  person  means  an  individual, 
corporation,  partnership,  association, 
state,  municipality,  commission,  or 
political  subdivision  of  a  state,  or  any 
interstate  body. 

Pollutant  or  contaminant  as  defined 
iy  section  101(33)  of  CERCLA,  shall 
include,  but  not  be  limited  to,  any 
element,  substance,  compound,  or 


mixture,  including  disease-causing 
agents,  which  after  release  into  the 
environment  and  upon  exposure, 
ingestion,  inhalation,  or  assimilation 
into  any  organism,  either  directly  from 
the  environment  or  indirectly  by 
ingestion  through  food  chains,  will  or 
may  reasonably  be  anticipated  to  cause 
death,  disease,  behavioral  abnormalities, 
cancer,  genetic  mutation,  physiological 
malfunctions  (including  malfunctions  in 
reproduction)  or  physical  deformations, 
in  such  organisms  or  their  offspring. 

The  term  does  not  include  petroleum, 
including  crude  oil  or  any  fraction 
thereof  which  is  not  otherwise 
specifically  listed  or  designated  as  a 
hazardous  substance  under  section 
101(14)  (A)  through  (F)  of  CERCLA,  nor 
does  it  include  natural  gas,  liquified 
natural  gas.  or  synthetic  gas  of  pipeline 
quality  (or  mixtures  of  natural  gas  and 
such  synthetic  gas).  For  purposes  of  the 
NCP,  the  term  pollutant  or  contaminant 
means  any  pollutant  or  contaminant 
that  may  present  an  imminent  and 
substantial  danger  to  public  health  or 
welfare. 

Post-removal  site  control  means  those 
activities  that  are  necessary  to  sustain 
the  integrity  of  a  Fund-financed  removal 
action  following  its  conclusion.  Post¬ 
removal  site  control  may  be  a  removal 
or  remedial  action  under  CERCLA.  The 
term  includes,  without  being  limited  to, 
activities  such  as  relighting  gas  flares, 
replacing  filters,  and  collecting  leachate. 

Preliminary  assessment  (PAj  under 
CERCLA  means  review  of  existing 
information  and  an  off-site 
reconnaissance,  if  appropriate,  to 
determine  if  a  release  may  require 
additional  investigation  or  action.  A  PA 
may  include  an  on-site  reconnaissance, 
if  ^propriate. 

Public  participation,  see  the 
definition  for  community  relations. 

Public  vessel  as  defined  by  section 
311(a)(4)  of  the  CWA,  means  a  vessel 
owned  or  bareboat-chartered  and 
operated  by  the  United  States,  or  by  a 
state  or  political  subdivision  there^,  or 
by  a  foreign  nation,  except  when  such 
vessel  is  engaged  in  commerce. 

Quality  assurance  project  plan 
(QAPP)  is  a  written  document, 
associated  with  all  remedial  site 
sampling  activities,  which  presents  in 
speciflc  terms  the  organization  (where 
applicable),  objectives,  functional 
activities,  and  speciflc  quality  assurance 
(QA)  and  quality  control  (QC)  activities 
designed  to  achieve  the  data  quality 
objectives  of  a  speciflc  project(s)  or 
continuing  operation(s).  The  QAPP  is 
prepared  for  each  speciflc  project  or 
continuing  operation  (or  group  of 
similar  projects  or  continuing 
operations).  The  QAPP  will  be  prepared 


by  the  responsible  program  offlce, 
regional  offlce,  laboratory,  contractor, 
recipient  of  an  assistance  agreement,  or 
other  organization.  For  an  enforcement 
action,  potentially  responsible  parties 
may  prepare  a  QAPP  subject  to  lead 
agency  approval. 

Release  as  defined  by  section  101(22) 
of  CERCLA,  means  any  spilling,  leaking, 
pumping,  pouring,  emitting,  emptying, 
discharging,  injecting,  escaping, 
leaching,  dumping,  or  disposing  into  the 
environment  (including  the 
abandonment  or  discai^ing  of  barrels, 
containers,  and  other  closed  receptacles 
containing  any  hazaadous  substance  or 
pollutant  or  contaminant),  but  excludes: 
Any  release  which  results  in  exposure 
to  persons  solely  within  a  workplace, 
with  respect  to  a  claim  which  such 
persons  may  assert  against  the  employer 
of  such  persons;  emissions  flt>m  the 
engine  exhaust  of  a  motor  vehicle, 
rolling  stock,  aircraft,  vessel,  or  pipeline 
pumping  station  engine;  release  of 
source,  %product,  or  special  nuclear 
material  from  a  nuclear  incident,  as 
those  terms  are  defined  in  the  Atomic 
Energy  Act  of  1954,  if  such  release  is 
subject  to  requirements  with  respect  to 
financial  protection  established  by  the 
Nuclear  Regulatory  Commission  under 
section  170  of  such  Act,  or,  for  the 
purposes  of  section  104  of  CERCLA  or 
any  other  response  action,  any  release  of 
source,  byprc^uct,  or  special  nuclear 
material  firom  any  processing  site 
designated  under  section  102(a)(1)  or 
302(a)  of  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978;  and  the 
normal  application  of  fertilizer.  For 
purpioses  of  the  NCP,  release  also  means 
threat  of  release. 

Relevant  and  appropriate 
requirements  means  those  cleanup 
standards,  standards  of  control,  and 
other  substantive  requirements,  criteria, 
or  limitations  promulgated  under 
federal  environmental  or  state 
environmental  or  facility  siting  laws 
that,  while  not  “applicable"  to  a 
hazardous  substance,  pollutant, 
contaminant,  remedial  action,  location, 
or  other  circumstance  at  a  CERCLA  site, 
address  problems  or  situations 
sufficiently  similar  to  those  encountered 
at  the  CERCLA  site  that  their  use  is  well 
suited  to  the  particular  site.  Only  those 
state  standards  that  are  identified  in  a 
timely  manner  and  are  more  stringent 
than  federal  requirements  may  be 
relevant  and  appropriate. 

Remedial  design  (RD)  means  the 
technical  analysis  and  procedures 
which  follow  the  selection  of  remedy  for 
a  site  and  result  in  a  detailed  set  of 
plans  and  specifications  for 
implementation  of  the  remedial  action. 
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Bemedial  investigation  (RI)  is  a 
process  undertaken  by  the  lead  agency 
to  determine  the  nature  and  extent  of 
the  problem  presented  by  the  release. 

The  RI  emphasizes  data  collection  and 
site  characterization,  and  is  generally 
performed  concurrently  and  in  an 
interactive  fashion  with  the  feasibility 
study.  The  RI  includes  sampling  and 
monitoring,  as  necessary,  and  includes 
the  gathering  of  suOlcient  information  to 
determine  the  necessity  for  remedial 
action  and  to  support  the  evaluation  of 
remedial  alternatives. 

Femedial  project  manager  (RPM) 
means  the  ofHcial  designated  by  the 
lead  agency  to  coordinate,  monitor,  or 
direct  rem^ial  or  other  response 
actions  under  subpart  E  of  the  NGP. 

Remedy  or  remedial  action  (RA) 
means  those  actions  consistent  with 
permanent  remedy  taken  instead  of,  or 
in  addition  to,  removal  action  in  the 
event  of  a  release  or  threatened  release 
of  a  hazardous  substance  into  the 
environment,  to  prevent  or  minimize 
the  release  of  hazardous  substances  so 
that  they  do  not  migrate  to  cause 
substantial  danger  to  present  or  future 
public  health  or  welfare  or  the 
environment.  The  term  includes,  but  is 
not  limited  to,  such  actions  at  the 
location  of  the  release  as  storage, 
confinement,  perimeter  protection  using 
dikes,  trenches,  or  ditches,  clay  cover, 
neutralization,  cleanup  of  released 
hazardous  substances  and  associated 
contaminated  materials,  recycling  or 
reuse,  diversion,  destruction, 
segregation  of  reactive  wastes,  dredging 
or  excavations,  repair  or  replacement  of 
leaking  containers,  collection  of 
leachate  and  runoff,  on-site  treatment  or 
incineration,  provision  of  alternative 
water  supplies,  any  monitoring 
reasonably  required  to  assure  that  such 
actions  protect  the  public  health  and 
welfare  and  the  environment  and,  where 
appropriate,  post-removal  site  control 
activities.  The  term  includes  the  costs  of 
permanent  relocation  of  residents  and 
businesses  and  community  facilities 
(including  the  cost  of  providing 
“alternative  land  of  equivalent  value”  to 
an  Indian  tribe  pursuant  to  CERCLA 
section  126(b))  where  EPA  determines 
that,  alone  or  in  combination  with  other 
measures,  such  relocation  is  more  cost- 
effective  than,  and  environmentally 
preferable  to.  the  transportation,  storage, 
treatment,  destruction,  or  secure 
disposition  off-site  of  such  hazardous 
substances,  or  may  otherwise  be 
necessary  to  protect  the  public  health  or 
welfare;  the  term  includes  on-site 
transport  and  off-site  storage,  treatment, 
destruction,  or  secure  disposition  of 
hazardous  substances  and  associated 
contaminated  materials.  For  the  purpose 


of  the  NCP,  the  term  also  includes 
enforcement  activities  related  thereto. 

Remove  or  removal  as  defined  by 
section  311(a)(8)  of  the  CWA,  refers  to 
containment  and  removal  of  oil  or 
hazardous  substances  from  the  water 
and  shorelines  or  the  taking  of  such 
other  actions  as  may  be  necessary  to 
minimize  or  mitigate  damage  to  the 
public  health  or  welfare  (including,  but 
not  limited  to.  fish,  shellfish,  wildlife, 
public  and  private  property,  and 
shorelines  and  beaches)  or  to  the 
environment.  For  the  purpose  of  the 
NCP,  the  term  also  includes  monitoring 
of  action  to  remove  a  discharge.  As 
dehned  by  section  101(23)  of  CERCLA. 
remove  or  removal  means  the  cleanup 
or  removal  of  released  hazardous 
substances  from  the  environment;  such 
actions  as  may  be  necessary  taken  in  the 
event  of  the  threat  of  release  of 
hazardous  substances  into  the 
environment;  such  actions  as  may  be 
necessary  to  monitor,  assess,  and 
evaluate  the  release  or  threat  of  release 
of  hazardous  substances;  the  disposal  of 
removed  material;  or  the  taking  of  such 
other  actions  as  may  be  necessary  to 
prevent,  minimize,  or  mitigate  damage 
to  the  public  health  or  welfare  or  to  the 
environment,  which  may  otherwise 
result  from  a  release  or  threat  of  release. 
The  term  includes,  in  addition,  without 
being  limited  to,  security  fencing  or 
other  measures  to  limit  access, 
provision  of  alternative  water  supplies, 
temporary  evacuation  and  housing  of 
threatened  individuals  not  otherwise 
provided  for,  action  taken  under  section 
104(b)  of  CERCLA,  post-removal  site 
control,  where  appropriate,  and  any 
emergency  assistance  which  may  faie 
provided  under  the  Disaster  Relief  Act 
of  1974.  For  the  purpose  of  the  NCP,  the 
term  also  includes  enforcement 
activities  related  thereto. 

Removal  costs  as  defined  by  section 
1001  of  the  OPA,  means  the  costs  of 
removal  that  are  incurred  after  a 
discharge  of  oil  has  occurred,  or  in  any 
case  in  which  there  is  a  substantial 
threat  of  a  discharge  of  oil,  the  costs  to 
prevent,  minimize,  or  mitigate  oil 
pollution  from  such  an  incident. 

Respond  or  response  as  defrned  by 
section  101(25)  of  CERCLA.  means 
remove,  removal,  remedy,  or  remedial 
action,  including  enforcement  activities 
related  thereto. 

Responsible  party  as  defined  by 
section  1001  of  the  OPA.  means  the 
following: 

(a)  Vessels — ^In  the  case  of  a  vessel, 
any  person  owning,  operating,  or 
demise  chartering  the  vessel. 

(b)  Onshore  facilities — In  the  case  of 
an  onshore  facility  (other  than  a 
pipeline),  any  person  owning  or 


operating  the  facility,  except  a  federal 
agency,  state,  municipality, 
commission,  or  political  subdivision  of 
a  state,  or  any  interstate  body,  that  as 
the  owner  transfers  possession  and  right 
to  use  the  property  to  another  person  by 
lease,  assiwment,  or  permit. 

(c)  Offshore  facilities — In  the  case  of 
an  offshore  facility  (other  than  a 
pipeline  or  a  deepwater  port  licensed 
under  the  Deepwater  Port  Act  of  1974 
(33  U.S.C  1501  et  seq.)),  the  lessee  or 
permittee  of  the  area  in  which  the 
facility  is  located  or  the  holder  of  a  right 
of  use  and  easement  granted  under 
applicable  state  law  or  the  Outer 
Continental  Shelf  Lands  Act  (43  U.S.C. 
1301-1356)  for  the  area  in  which  the 
facility  is  located  (if  the  holder  is  a 
different  person  than  the  lessee  or 
permittee),  except  a  federal  agency, 
state,  municipality,  commission,  or 
political  subdivision  of  a  state,  or  any 
interstate  body,  that  as  owner  transfers 
possession  and  right  to  use  the  property 
to  another  person  by  lease,  assignment, 
or  permit. 

(d)  Deepwater  ports — In  the  case  of  a 
deepwater  port  licensed  under  the 
Deepwater  Port  Act  of  1974  (33  U.S.C. 
1501-1524),  the  licensee. 

(e)  Pipelines — In  the  case  of  a 
pipeline,  any  person  owning  or 
operating  the  pipeline. 

(f)  Abandonment — In  the  case  of  an 
abandoned  vessel,  onshore  facility, 
deepwater  port,  pipeline,  or  offshore 
facility,  the  persons  who  would  have 
been  responsible  parties  immediately 
prior  to  the  abandonment  of  the  vessel 
or  facility. 

SARA  is  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986.  In 
addition  to  certain  free-standing 
provisions  of  law,  it  includes 
amendments  to  CERCLA,  the  Solid 
Waste  Disposal  Act,  and  the  Internal 
Revenue  Code.  Among  the  free-standing 
provisions  of  law  is  Title  III  of  SARA, 
also  known  as  the  “Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986”  and  Title  IV  of  SARA,  also  known 
as  the  “Radon  Gas  and  Indoor  Air 
Quality  Research  Act  of  1986.”  Title  V 
of  SARA  amending  the  Internal  Revenue 
Code  is  also  known  as  the  “Superfund 
Revenue  Act  of  1986.” 

Sinking  agents  means  those  additives 
applied  to  oil  discharges  to  sink  floating 
pollutants  below  the  water  surface. 

Site  inspection  (SI)  means  an  on-site 
investigation  to  determine  whether 
there  is  a  release  or  potential  release  and 
the  nature  of  the  associated  threats.  The 
purpose  is  to  augment  the  data  collected 
in  the  preliminary  assessincnt  and  to 
generate,  if  necessary,  sampling  and 
other  held  data  to  determine  if  further 
action  or  investigation  is  appropriate. 
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Size  classes  of  discharges  refers  to  the 
following  size  classes  of  oil  discharges 
which  are  provided  as  guidance  to  the 
OSC  and  serve  as  the  criteria  for  the 
actions  delineated  in  subpart  D  of  this 
part.  They  are  not  meant  to  imply 
associated  degrees  of  hazard  to  public 
health  or  welfore,  nor  are  they  a 
measure  of  environmental  injury.  Any 
oil  discharge  that  poses  a  substantial 
threat  to  public  health  or  welfare  or  the 
environment  or  results  in  significant 
public  concern  shall  be  classified  as  a 
major  discharge  regardless  of  the 
following  quantitative  measures: 

(a)  Minor  discharge  means  a  discharge 
to  the  inland  waters  of  less  than  1,000 
gallons  of  oil  or  a  discharge  to  the 
coastal  waters  of  less  than  10,000 
gallons  of  oil. 

(b)  Medium  discharge  means  a 
discharge  of  1,000  to  10,000  gallons  of 
oil  to  the  inland  waters  or  a  discharge 
of  10,000  to  100,000  gallons  of  oil  to  the 
coastal  waters. 

(c)  Major  discharge  means  a  discharge 
of  more  than  10,000  gallons  of  oil  to  the 
inland  waters  or  more  than  100,000 
gallons  of  oil  to  the  coastal  waters. 

Size  classes  of  releases  refers  to  the 
following  size  classifications  which  are 
provided  as  guidance  to  the  OSC  for 
meeting  pollution  reporting 
requirements  in  subpart  B  of  this  part. 
The  final  determination  of  the 
appropriate  classification  of  a  release 
will  be  made  by  the  OSC  based  on 
consideration  of  the  particular  release 
(e.e..  size,  location,  impact,  etc.): 

(a)  Minor  release  means  a  release  of  a 
quantity  of  hazardous  substance(s), 
poilutant(s),  or  contaminant(s)  that 
poses  minimal  threat  to  public  health  or 
welfare  or  the  environment. 

(b)  Medium  release  means  a  release 
not  meeting  the  criteria  for  classification 
as  a  minor  or  major  release. 

(c)  Major  release  means  a  release  of 
any  quantity  of  hazardous  substance(s). 
pollutant(s).  or  contaminant(s)  that 
poses  a  substantial  threat  to  public 
health  or  welfare  or  the  environment  or 
results  in  significant  public  concern. 

Sorbents  means  essentially  inert  and 
insoluble  materials  that  are  used  to 
remove  oil  and  hazardous  substances 
from  water  through  adsorption,  in 
which  the  oil  or  hazardous  substance  is 
attracted  to  the  sorbent  surface  and  then 
adheres  to  it;  absorption,  in  which  the 
oil  or  hazardous  substance  penetrates 
the  pores  of  the  sorbent  material;  or  a 
combination  of  the  two.  Sorbents  are 
generally  manufactured  in  particulate 
form  for  spreading  over  an  oil  slick  or 
as  sheets,  rolls,  pillows,  or  booms.  The 
sorbent  material  may  consist  of.  but  is 
not  limited  to,  the  following  materials: 
(a)  Organic  products — 


(1)  Peat  moss  or  straw; 

(2)  Cellulose  fibers  or  cork; 

(3)  Com  cobs; 

(4)  Chicken,  duck,  or  other  bird 
feathers. 

(b)  Mineral  compounds — 

(1)  Volcanic  ash  or  perlite; 

(2)  Vermiculite  or  zeolite. 

(c)  Synthetic  products — 

(1)  Polypropylene; 

(2)  Polyethylene; 

(3)  Polyurethane; 

(4)  Polyester. 

Source  control  action  is  the 
construction  or  installation  and  start-up 
of  those  actions  necessary  to  prevent  the 
continued  release  of  hazardous 
substances  or  pollutants  or 
contaminants  (primarily  firom  a  source 
on  top  of  or  within  the  ground,  or  in 
buildings  or  other  stmctures)  into  the 
environment. 

Source  control  maintenance  measures 
are  those  measures  intended  to  maintain 
the  effectiveness  of  source  control 
actions  once  such  actions  are  operating 
and  functioning  properly,  such  as  the 
maintenance  of  landfill  caps  and 
leachate  collection  systems. 

Specified  ports  and  harbors  means 
those  ports  and  harbor  areas  on  inland 
rivers,  and  land  areas  immediately 
adjacent  to  those  waters,  where  the 
USCG  acts  as  predesignated  on-scene 
coordinator.  Precise  locations  are 
determined  by  EPA/USCG  regional 
agreements  and  identified  in  Federal 
Regional  Contingency  Plans  and  Area 
Contingency  Plans. 

Spill  of  national  significance  (SONS) 
means  a  spill  that  due  to  its  severity, 
size,  location,  actual  or  potential  impact 
on  the  public  health  and  welfare  or  the 
environment,  or  the  necessary  response 
effort,  is  so  complex  that  it  requires 
extraordinary  coordination  of  federal, 
state,  local,  and  responsible  party 
resources  to  contain  and  cleanup  the 
discharge. 

State  means  the  several  states  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico, 
Guam,  American  Samoa,  the  U.S.  Virgin 
Islands,  the  Commonwealth  of  the 
Northern  Marianas,  and  any  other 
territory  or  possession  over  which  the 
United  States  has  jurisdiction.  For 
purposes  of  the  NCP,  the  term  includes 
Indian  tribes  as  defined  in  the  NCP 
except  where  sp>ecifically  noted.  Section 
126  of  CERCLA  provides  that  the 
governing  body  of  an  Indian  tribe  shall 
be  afiorded  substantially  the  same 
treatment  as  a  state  with  respect  to 
certain  provisions  of  CERCIA.  Section 
300.51S(h)  of  the  NCP  describes  the 
requirements  pertaining  to  Indian  tribes 
that  wish  to  be  treated  as  states  under 
CERCLA. 


Superfund  Memorandum  of 
Agreement  (SMOA)  means  a 
nonbinding,  written  document  executed 
by  an  EPA  Regional  Administrator  and 
the  head  of  a  state  agency  that  may 
establish  the  nature  and  extent  of  EPA 
and  state  interaction  during  the 
removal,  pre-remedial,  remedial,  and/o' 
enforcement  response  process.  The 
SMOA  is  not  a  site-specific  document 
although  attachments  may  address 
specific  sites.  The  SMOA  generally 
defines  the  role  and  responsibilities  of 
both  the  lead  and  the  support  a^ncies. 

Superfund  state  contract  is  a  )oint, 
legally  binding  agreement  between  EPA 
and  a  state  to  obtain  the  necessary 
assurances  before  a  federal-lead 
remedial  action  can  begin  at  a  site.  In 
the  case  of  a  political  subdivision-lead 
remedial  response,  a  three-party 
Superfund  state  contract  among  EPA, 
the  state,  and  political  subdivision 
thereof,  is  required  before  a  political 
subdivision  takes  the  lead  for  any  phase 
of  remedial  response  to  ensure  state 
involvement  pursuant  to  section 
121(f)(1)  of  CERCLA.  The  Superfund 
state  contract  may  be  amended  to 
provide  the  state’s  CERCLA  section  104 
assurances  before  a  political  subdivision 
can  take  the  lead  for  remedial  action. 

Support  agency  means  the  agency  or 
agencies  that  provide  the  support 
agency  coordinator  to  furnish  necessary 
data  to  the  lead  agency,  review  response 
data  and  documents,  and  provide  other 
assistance  as  requested  by  the  OSC  or 
RPM.  EPA.  the  USCG,  another  federal 
agency,  or  a  state  may  be  support 
agencies  for  a  response  action  if 
operating  pursuant  to  a  contract 
executed  under  section  104(d)(1)  of 
CERCLA  or  designated  pursuant  to  a 
Superfund  Memorandum  of  Agreement 
entered  into  pursuant  to  subpart  F  of  the 
NCP  or  other  agreement.  The  support 
agency  may  also  concur  on  decision 
documents. 

Support  agency  coordinator  (SAC) 
means  the  official  designated  by  the 
support  agency,  as  appropriate,  to 
interact  and  coordinate  with  the  lead 
agency  in  response  actions  under 
subpart  E  of  this  part. 

Surface  collecting  agents  means  those 
chemical  agents  that  form  a  surface  film 
to  control  the  layer  thickness  of  oil. 

Surface  washing  agent  is  any  product 
that  removes  oil  ^m  solid  surfaces, 
such  as  beaches  and  rocks,  through  a 
detergency  mechanism  and  does  not 
involve  dispersing  or  solubilizing  the  oil 
into  the  water  column. 

Tank  vessel  as  defined  by  section 
1001  of  the  OPA  means  a  vessel  that  is 
constructed  or  adapted  to  carry,  or  that 
carries  oil  or  hazardous  material  in  bulk 
as  cargo  or  cargo  residue,  and  that:  (1) 
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Is  a  vessel  of  the  United  States;  (2) 
operates  on  the  navigable  waters;  or  (3) 
transfers  oil  or  hazaMous  material  in  a 
place  subject  to  the  jurisdiction  of  the 
United  States. 

Threat  of  discharge  or  release,  see 
definitions  for  discharge  and  release. 

Threat  of  release,  see  dehnition  for 
release. 

Treatment  technology  means  any  unit 
operation  or  series  of  unit  operations 
that  alters  the  composition  of  a 
hazardous  substance  or  pollutant  or 
contaminant  through  chemical, 
biological,  or  physical  means  so  as  to 
reduce  toxicity,  mobility,  or  volii^e  of 
the  contaminated  materials  being 
treated.  Treatment  technologies  are  an 
alternative  to  land  disposal  of  hazardous 
wastes  without  treatment. 

Trustee  means  an  oKicial  of  a  federal 
natural  resources  management  agency 
designated  in  subpart  G  of  the  NCP  or 
a  designated  state  official  or  Indian  tribe 
or,  in  the  case  of  discharges  covered  by 
the  OPA,  a  foreign  government  ofiicial, 
who  may  pursue  claims  for  damages 
under  section  107(f)  of  CERQLA.  or 
section  1006  of  the  OPA. 

United  States  when  used  in  relation  to 
section  311(a)(5)  of  the  CWA,  means  the 
states,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Northern  Mariana  Islands,  Guam. 
American  Samoa,  the  United  States 
Virgin  Islands,  and  the  Pacific  Island 
Governments.  United  States,  when  used 
in  relation  to  section  101(27)  of  CERCLA 
and  section  1001(36)  of  the  OPA, 
includes  the  several  states  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  the  United  States 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Marianas,  and  any  other 
territory  or  possession  over  which  the 
United  States  has  jurisdiction. 

Vessel  as  defined  by  section  101(28) 
of  CERCLA,  means  every  description  of 
watercraft  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  water;  and, 
as  defined  by  section  311(a)(3)  of  the 
CWA,  means  every  description  of 
watercraft  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  water  other 
than  a  public  vessel. 


Volunteer  means  any  individual 
accepted  to  perform  services  by  the  lead 
agency  which  has  authority  to  accept 
volunteer  services  (examples:  See  16 
U.S.C.  742f(c)).  A  volunteer  is  subject  to 
the  provisions  of  the  authorizing  statute 
and  the  NCP, 

Worst  case  discharge  as  defined  by 
section  311(a)(24)  of  the  CWA,  means, 
in  the  case  of  a  vessel,  a  discharge  in 
adverse  weather  conditions  of  its  entire 
cargo,  and.  in  the  case  of  an  ofishore 
facility  or  onshore  facility,  the  largest 
foreseeable  discharge  in  adverse 
weather  conditions. 

§  300.6  Use  of  number  and  gender. 

As  used  in  this  regulation,  words  in 
the  singular  also  include  the  plural  and 
words  in  the  masculine  gender  also 
include  the  feminine  and  vice  versa,  as 
the  case  may  require. 

§  300.7  Computation  of  time. 

In  computing  any  period  of  time 
prescribed  or  allowed  in  these  rules  of 
practice,  except  as  otherwise  provided, 
the  day  of  the  event  from  which  the 
designated  period  begins  to  run  shall 
not  be  included.  Saturdays,  Sundays, 
and  federal  legal  holidays  shall  be 
included.  When  a  stated  time  expires  on 
a  Saturday,  Sunday,  or  legal  holiday,  the 
stated  time  period  shall  be  extended  to 
include  the  next  business  day. 

Subpart  B — Responsibility  and 
Organization  for  Response 

§  300.100  Duties  of  President  delegated  to 
federal  agencies. 

In  Executive  Orders  12580  and  12777, 
the  President'delegated  certain  ' 
functions  and  responsibilities  vested  in 
him  by  the  CWA,  CERCLA,  and  the 
OPA. 

§  300.105  General  organization  concepts. 

(a)  Federal  agencies  should: 

(1)  Plan  for  emergencies  and  develop 
procedures  for  addressing  oil  discharges 
and  releases  of  hazardous  substances, 
pollutants,  or  contaminants; 

(2)  Coordinate  their  planning, 
preparedness,  and  response  activities 
with  one  another; 

(3)  Coordinate  their  planning, 
preparedness,  and  response  activities 


with  affected  states,  local  governments, 
and  private  entities;  and 
(4)  Make  available  those  facilities  or 
resources  that  may  be  useful  in  a 
response  situation,  consistent  with 
agency  authorities  and  capabilities. 

(b)  Three  fundamental  kinds  of 
activities  are  performed  pursuant  to  the 
NCP: 

(1)  Preparedness  planning  and 
coordination  for  response  to  a  discharge 
of  oil  or  release  of  a  hazardous 
substance,  pollutant,  or  contaminant; 

(2)  Notification  and  communications; 
and 

(3)  Response  operations  at  the  scene 
of  a  discharge  or  release. 

(c)  The  organizational  elements 
created  to  perform  these  activities  are: 

(1)  The  National  Response  Team 
(NRT),  responsible  for  national  response 
and  preparedness  planning,  for 
coordinating  regional  planning,  and  for 
providing  policy  guidance  and  support 
to  the  Regional  Response  Teams  (RRTs). 
NRT  membership  consists  of 
representatives  l^m  the  agencies 
specified  in  §  300.175(b). 

(2)  RRTs,  responsible  for  regional 
planning  and  preparedness  activities 
before  response  actions,  and  for 
providing  advice  and  support  to  the 
OSC  or  RPM  when  activated  during  a 
response.  RRT  membership  consists  of 
designated  representatives  from  each 
federal  agency  participating  in  the  NRT 
together  with  state  and  (as  agreed  upon 
by  the  states)  local  government 
representatives. 

(3)  The  OSC  and  the  RPM,  primarily 
responsible  for  directing  response 
efiorts  and  coordinating  all  other  efforts 
at  the  scene  of  a  discharge  or  release. 
The  other  responsibilities  of  OSCs  and 
RPMs  are  described  in  §  300.135. 

(4)  Area  Committees,  responsible  for 
developing,  under  direction  of  the  OSC, 
Area  Contingency  Plans  (ACPs)  for  each 
area  designated  by  the  President. 
Responsibilities  of  Area  Committees  are 
described  in  §  300.205(c). 

(d)(1)  The  organizational  concepts  of 
the  national  response  system  are 
depicted  in  the  following  Figure  1 : 
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(3)  The  USOC  District  boundaries  are  shown  in  the  following  Figure  3: 
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§300.110  National  Response  Team. 

National  planning  and  coordination  is 
accomplished  through  the  NRT. 

(a)  The  NRT  consists  of 
representatives  from  the  agencies  named 
in  §  300.175(b).  Each  agency  shall 
designate  a  member  to  the  team  and 
sufficient  alternates  to  ensure 
representation,  as  agency  resources 
permit.  The  NRT  will  consider  requests 
for  membership  on  the  NRT  from  other 
agencies.  Other  agencies  may  request 
membership  by  forwarding  such 
requests  to  the  chair  of  the  NRT. 

(b)  The  chair  of  the  NRT  shall  be  the 
representative  of  EPA  and  the  vice  chair 
shall  be  the  representative  of  the  USCG, 
with  the  exception  of  periods  of 
activation  because  of  response  action. 
During  activation,  the  chair  shall  be  the 
member  agency  providing  the  OSC/ 
RPM.  The  vice  chair  shall  maintain 
records  of  NRT  activities  along  with 
national,  regional,  and  area  plans  for 
response  actions. 

(c)  While  the  NRT  desires  to  achieve 
a  consensus  on  all  matters  brought 
before  it.  certain  matters  may  prove 
unresolvable  by  this  means.  In  such 
cases,  each  agency  serving  as  a 
participating  agency  on  the  NRT  may  be 
accorded  one  vote  in  NRT  proceedings. 

(d)  The  NRT  may  establish  such 
bylaws  and  committees  as  it  deems 
appropriate  to  further  the  purposes  for 
which  it  is  established. 

(e)  The  NRT  shall  evaluate  methods  of 
responding  to  discharges  or  releases; 
shall  recommend  any  changes  needed  in 
the'response  organization:  and  shall 
recommend  to  the  Administrator  of  EPA 
changes  to  the  NCP  designed  to  improve 
the  effectiveness  of  the  national 
response  system,  including  drafting  of 
regulatory  language. 

(f)  The  NRT  shall  provide  policy  and 
program  direction  to  the  RRTs. 

(g)  The  NRT  may  consider  and  make 
recommendations  to  appropriate 
agencies  on  the  training,  equipping,  and 
protection  of  response  teams  and 
necessary  research,  development, 
demonstration,  and  evaluation  to 
improve  response  capabilities. 

(h)  Direct  planning  and  preparedness 
responsibilities  of  the  NRT  include: 

(1)  Maintaining  national  preparedness 
to  respond  to  a  major  discharge  of  oil  or 
release  of  a  hazardous  substance, 
pollutant,  or  contaminant  that  is  beyond 
regional  capabilities; 

(2)  Publishing  guidance  documents 
for  preparation  and  implementation  of 
SARA  Title  III  local  emergency  response 
plans; 

(3)  Monitoring  incoming  reports  from 
all  RRTs  and  activating  for  a  response 
action,  when  necessary; 


(4)  Coordinating  a  national  program  to 
assist  member  agencies  in  preparedness 
planning  and  response,  and  enhancing 
coordination  of  member  agency 
preparedness  programs; 

(5)  Developing  procedures,  in 
coordination  with  the  NSFCC,  as 
appropriate,  to  ensure  the  coordination 
of  federal,  state,  and  local  governments, 
and  private  response  to  oil  discharges 
and  releases  of  hazardous  substances, 
pollutants,  or  contaminants; 

(6)  Monitoring  response-related 
research  and  development,  testing,  and 
evaluation  activities  of  NRT  agencies  to 
enhance  coordination,  avoid 
duplication  of  effort,  and  facilitate 
research  in  support  of  response 
activities: 

(7)  Enveloping  recommendations  for 
response  training  and  for  enhancing  the 
coordination  of  available  resources 
among  agencies  with  training 
responsibilities  under  the  NCP; 

(8)  Reviewing  regional  responses  to 
oil  discharges  and  hazardous  substance, 
pollutant,  or  contaminant  releases, 
including  an  evaluation  of  equipment 
readiness  and  coordination  among 
responsible  public  agencies  and  private 
organizations;  and 

(9)  Assist  in  developing  a  national 
exercise  program,  in  coordination  with 
the  NSF^,  to  ensure  preparedness  and 
coordination  nationwide. 

(i)  The  NRT  will  consider  matters 
referred  to  it  for  advice  or  resolution  by 
an  RRT. 

(j)  The  NRT  should  be  activated  as  an 
emergency  response  team: 

(1)  When  an  oil  discharge  or 
hazardous  substance  release: 

(1)  Exceeds  the  response  capability  of 
the  region  in  which  it  occurs; 

(ii)  Transects  regional  boundaries:  or 

(iii)  Involves  a  substantial  threat  to 
the  public  health  or  welfare  or  the 
environment,  substantial  amounts  of 
property,  or  substantial  threats  to 
natural  resources; 

(2)  If  requested  by  any  NRT  member, 

(k)  When  activated  for  a  response 
action,  the  NRT  shall  meet  at  the  call  of 
the  chair  and  may: 

(l)  Monitor  and  evaluate  reports  from 
the  OSC/RPM  and  recommend  to  the 
OSC/RPM,  through  the  RRT,  actions  to 
combat  the  discharge  or  release; 

(2)  Request  other  federal,  state,  and 
local  governments,  or  private  agencies, 
to  provide  resources  under  their  existing 
authorities  to  combat  a  discharge  or 
release,  or  to  monitor  response 
operations:  and 

(3)  Coordinate  the  supply  of 
equipment,  personnel,  or  technical 
advice  to  the  affected  region  from  other 
regions  or  districts. 


§  300.115  Regional  Response  Teams. 

(a)  Regional  planning  and 
coordination  of  preparedness  and 
response  actions  is  accomplished 
through  the  RRT.  In  the  case  of  a 
discharge  of  oil.  preparedness  activities 
will  be  carried  out  in  conjunction  with 
Area  Committees,  as  appropriate.  The 
RRT  agency  membership  parallels  that 
of  the  NRT.  as  described  in  §  300.110, 
but  also  includes  state  and  local 
representation.  The  RRT  provides: 

(1)  The  appropriate  regional 
mechanism  for  development  and 
coordination  of  preparedness  activities 
before  a  response  action  is  taken  and  for 
coordination  of  assistance  and  advice  to 
the  OSC/RPM  during  such  response 
actions;  and 

(2)  Guidance  to  Area  Committees,  as 
appropriate,  to  ensure  inter-area 
consistency  and  consistency  of 
individual  ACPs  with  the  RCP  and  NCP. 

(b)  The  two  principal  components  of 
the  RRT  mechanism  are  a  standing 
team,  which  consists  of  designated 
representatives  from  each  participating 
federal  agency,  state  governments,  and 
local  governments  (as  agreed  upon  by 
the  states);  and  incident-specific  teams 
formed  from  the  standing  team  when 
the  RRT  is  activated  for  a  response.  On 
incident-specific  teams,  participation  by 
the  RRT  member  agencies  will  relate  to 
the  technical  nature  of  the  incident  and 
its  ge^raphic  location. 

(1)  Tne  standing  team's  jurisdiction 
corresponds  to  the  standard  federal 
regions,  except  for  Alaska,  Oceania  in 
the  Pacific,  and  the  Caribbean  area,  each 
of  which  has  a  separate  standing  RRT. 
The  role  of  the  standing  RRT  includes 
communications  systems  and 
procedures,  planning,  coordination, 
training,  evaluation,  preparedness,  and 
related  matters  on  a  regionwide  basis.  It 
also  includes  coordination  of  Area 
Committees  for  these  functions  in  areas 
within  their  respective  regions,  as 
appropriate. 

(2)  The  role  of  the  incident-specific 
team  is  determined  by  the  operational 
requirements  of  the  response  to  a 
specific  discharge  or  release. 
Appropriate  levels  of  activation  and/or 
notification  of  the  incident-specific 
RRT.  including  participation  by  state 
and  local  governments,  shall  be 
determined  by  the  designated  RRT  chair 
for  the  incident,  based  on  the  RCP.  The 
incident-specific  RRT  supports  the 
designated  OSC/RPM.  The  designated 
OSC/RPM  directs  response  efforts  and 
coordinates  all  other  efforts  at  the  scene 
of  a  discharge  or  release. 

(c)  The  representatives  of  EPA  and  the 
U^G  shall  act  as  co-chairs  of  RRTs 
except  when  the  RRT  is  activated.  When 
the  RRT  is  activated  for  response 
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actions,  the  chair  shall  be  the  member 
agency  providing  the  OSC/RPM. 

(d)  ^ch  participating  agency  should 
designate  one  member  and  at  least  one 
alternate  member  to  the  RRT.  Agencies 
whose  regional  subdivisions  do  not 
correspond  to  the  standard  federal 
regions  may  designate  additional 
representatives  to  the  standing  RRT  to 
ensure  appropriate  coverage  of  the 
standard  federal  region.  Participating 
states  may  also  designate  one  member 
and  at  least  one  alternate  member  to  the 
RRT.  Indian  tribal  governments  may 
arrange  for  representation  with  the  RRT 
appropriate  to  their  geographical 
location.  All  agencies  and  states  may 
also  provide  additional  representatives 
as  obserx’ers  to  meetings  of  the  RRT. 

(e)  RRT  members  should  designate 
representatives  and  alternates  from  their 
agencies  as  resource  personnel  for  RRT 
activities,  including  RRT  work 
planning,  and  membership  on  incident- 
specific  teams  in  support  of  the  OSCs/ 
RPMs. 

(0  Federal  RRT  members  or  their 
representatives  should  provide  OSCs/ 
RPMs  with  assistance  from  their 
respective  federal  agencies 
commensurate  with  agency 
responsibilities,  resources,  and 
capabilities  within  the  region.  During  a 
response  action,  the  members  of  the 
RRT  should  seek  to  make  available  the 
resources  of  their  agencies  to  the  OSC/ 
RPM  as  specified  in  the  RCP  and  AGP. 

(g)  RRT  members  should  nominate 
appropriately  qualified  representatives 
from  their  agencies  to  work  with  OSCs 
in  developing  and  maintaining  ACPs. 

(h)  Affected  states  are  encouraged  to 
participate  actively  in  all  RRT  activities. 
Each  state  governor  is  requested  to 
assign  an  office  or  agency  to  represent 
the  state  on  the  appropriate  RRT;  to 
designate  representatives  to  work  with 
the  RRT  in  developing  RCPs;  to  plan  for. 
make  available,  and  coordinate  state 
resources;  and  to  serve  as  the  contact 
point  for  coordination  of  response  with 
local  government  agencies,  whether  or 
not  represented  on  the  RRT.  The  state’s 
RRT  representative  should  keep  the 
State  Emergency  Response  Commission 
(SERC),  describ^  in  §  300.205(d). 
apprised  of  RRT  activities  and 
coordinate  RRT  activities  with  the 
SERC  Local  governments  are  invited  to 
participate  in  activities  on  the 
appropriate  RRT  as  provided  by  state 
law  or  as  arranged  by  the  state’s 
representative.  Indian  tribes  are  also 
invited  to  participate  in  such  activities. 

(i)  The  standing  RRT  shall 
recommend  changes  in  the  regional 
response  organization  as  needed,  revise 
the  RCP  as  needed,  evaluate  the 
preparedness  of  the  participating 


agencies  and  the  effectiveness  of  ACPs 
for  the  federal  response  to  discharges 
and  releases,  and  provide  technical 
assistance  for  preparedness  to  the 
response  community.  The  RRT  should: 

(1)  Review  and  comment,  to  the 
extent  practicable,  on  local  emergency 
response  plans  or  other  issues  related  to 
the  preparation,  implementation,  or 
exercise  of  such  plans  upon  request  of 

a  local  emergency  planning  committee; 

(2)  Evaluate  regional  ana  local 
responses  to  discharges  or  releases  on  a 
continuing  basis,  considering  available 
legal  rem^ies,  equipment  readiness, 
and  coordination  among  responsible 
public  agencies  and  private 
organizations,  and  recommend 
improvements; 

(3)  Recommend  revisions  of  the  NCP 
to  the  NRT,  based  on  observations  of 
response  operations; 

(4)  Review  OSC  actions  to  ensure  that 
RCPs  and  ACPs  are  effective; 

(5)  Encourage  the  state  and  local 
response  community  to  improve  its 
preparedness  for  response; 

(6)  In  coordination  with  Area 
Committees,  conduct  advance  planning 
for  use  of  dispersants,  surface  washing 
agents,  surface  collecting  agents, 
burning  agents,  bioremediation  agents, 
or  other  chemical  agents  in  accordance 
with  subpart  J  of  this  part; 

(7)  Be  prepared  to  provide  response 
resources  to  major  discharges  or  releases 
outside  the  region; 

(8)  Conduct  or  participate  in  training 
and  exercises  as  necessary  to  encourage 
preparedness  activities  of  the  response 
community  within  the  region; 

(9)  Meet  at  least  semiannually  to 
review  response  actions  carried  out 
during  the  preceding  period,  consider 
changes  in  RCPs,  and  recommend 
changes  in  ACPs; 

(10)  Provide  letter  reports  on  RRT 
activities  to  the  NRT  twice  a  year,  no 
later  than  January  31  and  July  31.  At  a 
minimum,  reports  should  summarize 
recent  activities,  organizational  changes, 
operational  concerns,  and  efforts  to 
improve  state  and  local  coordination; 
and 

(11)  Ensure  maximum  participation  in 
the  national  exercise  program  for 
announced  and  unannounced  exercises. 

(j)(l)  The  RRT  may  be  activated  by  the 
chair  as  an  incident-specific  response 
team  when  a  discharge  or  release: 

(i)  Exceeds  the  response  capability 
available  to  the  OSC/RPM  in  the  place 
where  it  occurs: 

(ii)  Transects  state  boundaries; 

(iii)  May  pose  a  substantial  threat  to 
the  public  health  or  welfare  or  the 
environment,  or  to  regionally  significant 
amounts  of  property;  or 

(iv)  Is  a  worst  case  discharge,  as 
described  in  §  300.324.  RCPs  shall 


specify  detailed  criteria  for  activation  of 
RRTs. 

(2)  The  RRT  will  be  activated  during 
any  discharge  or  release  upon  a  request 
from  the  OSC/RPM,  or  from  any  RRT 
representative,  to  the  chair  of  the  RRT. 
Requests  for  RRT  activation  shall  later 
be  confirmed  in  writing.  Each 
representative,  or  an  appropriate 
alternate,  should  be  notified 
immediately  when  the  RRT  is  activated. 

(3)  During  prolonged  removal  or 
remedial  action,  the  RRT  may  not  need 
to  be  activated  or  may  need  to  be 
activated  only  in  a  limited  sense,  or  may 
need  to  have  available  only  those 
member  agencies  of  the  RRT  who  are 
directly  affected  or  who  can  provide 
direct  response  assistance. 

(4)  When  the  RRT  is  activated  for  a 
discharge  or  release,  agency 
representatives  shall  meet  at  the  call  af 
the  chair  and  may: 

(i)  Monitor  and  evaluate  reports  from 
the  OSC/RPM.  advise  the  OSC/RPM  on 
the  duration  and  extent  of  response,  and 
recommend  to  the  OSC/RPM  specific 
actions  to  respond  to  the  discharge  or 
release: 

(ii)  Request  other  federal,  state,  or 
local  governments,  or  private  agencies, 
to  provide  resources  under  their  existing 
authorities  to  respond  to  a  discharge  or 
release  or  to  monitor  response 
operations; 

(iii)  Help  the  OSC/RPM  prepare 
information  releases  for  the  public  and 
for  communication  with  the  NRT; 

(iv)  If  the  circumstances  warrant, 
make  recommendations  to  the  regional 
or  district  head  of  the  agency  providing 
the  OSC/RPM  that  a  different  OSC/RPM 
should  be  designated;  and 

(v)  Submit  pollution  reports  to  the 
NRC  as  significant  developments  occur. 

(5)  At  the  regional  level,  a  Regional 
Response  Center  (RRC)  may  provide 
facilities  and  personnel  for 
communications,  information  storage, 
and  other  requirements  for  coordinating 
response.  The  location  of  each  RRC 
should  be  provided  in  the  RCP. 

(6)  When  the  RRT  is  activated, 
affected  states  may  participate  in  all 
RRT  deliberations.  State  government 
representatives  participating  in  the  RRT 
have  the  same  status  as  any  federal 
member  of  the  RRT. 

(7)  The  RRT  can  be  deactivated  when 
the  incident-specific  RRT  chair 
determines  that  the  OSC/RPM  no  longer 
requires  RRT  assistance. 

(8)  Notification  of  the  RRT  may  be 
appropriate  when  full  activation  is  not 
necessary,  with  systematic 
communication  of  pollution  reports  or 
other  means  to  keep  RRT  members 
informed  as  to  actions  of  potential 
concern  to  a  particular  agency,  or  to 
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assist  in  later  RRT  evaluation  of 
regionwide  response  effectiveness. 

(k)  Whenever  there  is  insufficient 
national  policy  guidance  on  a  matter 
before  the  RRT,  a  technical  matter 
requiring  solution,  a  question 
concerning  interpretation  of  the  NCP,  or 
a  disagreement  on  discretionary  actions 
among  RRT  members  that  cannot  be 
resolved  at  the  regional  level,  it  may  be 
referred  to  the  NRT,  described  in 

§  300.110,  for  advice. 

§  300.120  On-scene  coordinators  and 
remedial  project  managers:  General 
responsibilities. 

(a)  The  OSC/RPM  directs  response 
efforts  and  coordinates  all  other  efforts 
at  the  scene  of  a  discharge  or  release.  As 
part  of  the  planning  and  preparedness 
for  response,  OSCs  shall  be 
predesignated  by  the  regional  or  district 
head  of  the  lead  agency.  EPA  and  the 
USCG  shall  predesignate  OSCs  for  all 
areas  in  each  region,  except  as  provided 
in  paragraphs  (c)  and  (d)  of  this  section. 
RPMs  shall  be  assigned  by  the  lead 
agency  to  manage  remedial  or  other 
response  actions  at  NPL  sites,  except  as 
provided  in  paragraphs  (c)  and  (d)  of 
this  section. 

(l)  The  USCG  shall  provide  OSCs  for 
oil  discharges,  including  discharges 
horn  facilities  and  vessels  under  the 
jurisdiction  of  another  federal  agency, 
within  or  threatening  the  coastal  zone. 
The  USCG  shall  also  provide  OSCs  for 
the  removal  of  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
into  or  threatening  the  coastal  zone, 
except  as  provided  in  paragraph  (b)  of 
this  section.  The  USCG  shall  not 
provide  predesignated  OSCs  for 
discharges  or  releases  horn  hazardous 
waste  management  facilities  or  in 
similarly  chronic  incidents.  The  USCG 
shall  provide  an  initial  response  to 
discharges  or  releases  from  hazardous 
waste  management  facilities  within  the 
coastal  zone  in  accordance  with 
E)epartment  of  Transportation  (DOT)/ 
EPA  Instrument  of  Redelegation  (May 
27, 1988)  except  as  provided  by 
paragraph  (b)  of  this  section.  The  USCG 
OSC  shall  contact  the  cognizant  RPM  as 
soon  as  it  is  evident  that  a  removal  may 
require  a  follow-up  remedial  action,  to 
ensure  that  the  required  planning  can  be 
initiated  and  an  oMerly  transition  to  an 
EPA  or  state  lead  can  occur. 

(2)  EPA  shall  provide  OSCs  for 
discharges  or  releases  into  or 
threatening  the  inland  zone  and  shall 
provide  RPMs  for  federally  funded 
remedial  actions,  except  in  the  case  of 
state-lead  federally  funded  response  and 
as  provided  in  paragraph  (b)  of  this 
section.  EPA  will  also  assume  all 
remedial  actimis  at  NPL  sites  in  the 


coastal  zone,  even  where  removals  are 
initiated  by  the  USCG,  except  as 
provided  in  paragraph  (b)  of  this 
section. 

(b)  In  general,  USCG  Captains  of  the 
Port  (COTP)  shall  serve  as  the 
designated  OSCs  for  areas  in  the  coastal 
zone  for  which  an  ACP  is  required 
under  CWA  section  311(j)  and  EPA 
Regional  Administrators  shall  designate 
OSCs  for  areas  in  the  inland  zone  for 
which  an  ACP  is  required  imder  CWA 
section  311(|). 

(c)  For  releases  of  hazardous 
substances,  pollutants,  or  contaminants, 
when  the  release  is  on,  or  the  sole 
source  of  the  release  is  ffom,  any  facility 
or  vessel,  including  vessels  bareboat- 
chartered  and  operated,  under  the 
jurisdiction,  custody,  or  control  of  DCH), 
DOE,  or  other  federal  agency: 

(1)  In  the  case  of  DOD  or  IXDE,  EXDD 
or  DOE  shall  provide  OSCs/RPMs 
responsible  for  taking  all  response 
actions;  and 

(2)  In  the  case  of  a  federal  agency 
othe|  than  EPA.  DOD,  or  EMDE,  sucb 
agency  shall  provide  OSCs  for  all 
removal  actions  that  are  not 
emergencies  and  shall  provide  RPMs  for 
all  remedial  acticms. 

(d)  DOD  will  be  the  removal  response 
authority  with  respect  to  incidents 
involving  DOD  military  weapons  and 
munitions  or  weapons  and  munitions 
imder  the  jurisdiction,  custody,  or 
control  of  EXDD. 

(e)  The  OSC  is  responsible  for 
overseeing  development  of  the  ACP  in 
the  area  of  the  OSC’s  responsibility. 
AGPs  shall,  as  appropriate,  be 
accomplished  in  cooperation  with  the 
RRT,  and  designated  state  and  local 
representatives.  The  OSC  coordinates, 
directs,  and  reviews  the  work  of  other 
agencies.  Area  Committees,  responsible 
parties,  and  contractors  to  assure 
compliance  with  the  NCP,  decision 
document,  consent  decree, 
administrative  order,  and  lead  agency- 
approved  plans  applicable  to  the 
response. 

(t)  The  RPM  is  the  prime  contact  for 
remedial  or  other  response  actions  being 
taken  (or  needed)  at  sites  on  the 
proposed  or  promulgated  NPL.  and  for 
sites  not  on  the  NPL  but  under  the 
jurisdiction,  custody,  or  control  of  a 
federal  agency.  The  RPM*s 
responsibilities  include: 

(1)  Fund-financed  response:  The  RPM 
coordinates,  directs,  and  reviews  the 
work  of  EPA,  states  and  local 
governments,  the  U.S.  Army  Corps  of 
Engineers,  and  all  other  agencies  and 
contractors  to  assure  compliance  with 
the  NCP.  Based  upon  the  reports  of 
these  parties,  the  RPM  recommends 
action  for  decisions  by  lead  agency 


officials.  The  RPM’s  period  of 
responsibility  begins  prior  to  initiation 
of  ^e  remedial  investigation/feasibility 
study  (RI/FS),  describ^  in  §  300.430, 
and  continues  through  design,  remedial 
action,  deletion  of  the  site  ^m  the  NPL. 
and  the  CERCI.A  cost  recovery  activity. 
When  a  removal  and  remedial  action 
occur  at  the  same  site,  the  OSC  and 
RPM  should  coordinate  to  ensure  an 
orderly  transition  of  responsibility. 

(2)  Federal-lead  non-Fund-financed 
response:  The  RPM  coordinates,  directs, 
and  reviews  the  work  of  other  agencies, 
responsible  parties,  and  contractors  to 
assure  compliance  with  the  NCP, 

Record  of  Decision  (R(R3),  consent 
decree,  administrative  order,  and  lead 
agency-approved  plans  applicable  to  the 
response.  Based  upon  the  reports  of  . 
these  parties,  the  ^M  shall  recommend 
action  for  decisions  by  lead  agency 
officials.  The  RPM’s  period  of 

-  responsibility  begins  prior  to  initiation 
of  the  Rl/FS,  described  in  §  300.430,  and 
continues  through  design  and  remedial 
action  and  the  CERCLA  cost  recovery 
activity.  The  OSC  and  RPM  shall  ensure 
orderly  transition  of  responsibilities 
from  one  to  the  other. 

(3)  The  RPM  shall  participate  in  all 
decision-making  processes  necessary  to 
ensure  compliance  with  the  NCP, 
including,  as  appropriate,  agreements 
between  EIPA  or  other  federal  agencies 
and  the  state.  The  RPM  may  also  review 
responses  where  EPA  has  preauthorized 
a  person  to  file  a  claim  for 
reimbursement  to  determine  that  the 
response  was  consistent  with  the  terms 
of  such  preauthorization  in  cases  where 
claims  are  filed  for  reimbursement. 

(g) (1)  Where  a  support  agency  has 
been  identified  through  a  cooperative 
agreement.  Superfund  Memorandum  of 
Agreement  (SMOA),  or  other  agreement, 
that  agency  may  designate  a  support 
agency  coordinator  (SAC)  to  provide 
assistance,  as  requested,  by  the  OSC/ 
RPM.  The  SAC  is  the  prime 
representative  of  the  support  agency  for 
response  actions. 

(2)  The  SAC's  responsibilities  may 
include: 

(1)  Providing  and  reviewing  data  and 
documents  as  requested  by  the  OSC/ 
RPM  during  the  planning,  design,  and 
cleanup  activities  of  the  response 
action;  and 

(ii)  Providing  other  assistance  as 
requested. 

(h) (1)  The  lead  agency  should  provide 
appropriate  training  for  its  OSCs,  RPMs, 
and  oUier  response  personnel  to  carry 
out  their  responsibilities  under  the  NCP. 

(2)  OSCs/RPMs  should  ensure  that 
persons  designated  to  act  as  their  on¬ 
scene  representatives  are  adequately 
trained  and  prepared  to  carry  out 
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actions  under  the  NCP,  to  the  extent 
practicable. 

S30ai2S  Notification  and 
commimications. 

(a)  The  National  Response  Center 
(NRC),  located  at  USCG  Headquarters,  is 
the  national  conununications  center, 
continuously  manned  for  handling 
activities  related  to  response  actions. 

The  NRC  acts  as  the  single  point  of 
contact  for  all  pollution  incident 
reporting,  and  as  the  NRT 
communications  center.  Notice  of 
discharges  must  be  made  telephonically 
through  a  toll  number  or  a  special 
local  number  (Teleconununication 
Device  for  the  Deaf  (TDD)  and  collect 
calls  accepted).  (Notification  details 
appear  in  §§  300.300  and  300.405.)  The 
NRC  receives  and  immediately  relays 
telephone  notices  of  discharges  or 
releases  to  the  appropriate 
predesignated  f^eral  OSC.  The 
telephone  report  is  distributed  to  any 
interested  NRT  member  agency  or 
federal  entity  that  has  established  a 
written  agreement  or  u  iderstanding 
with  the  NRC  The  NRC  evaluates 
incoming  information  and  immediately 
advises  FEMA  of  a  potential  major 
disaster  situation. 

(b)  The  Commandant.  USCG.  in 
conjimction  with  other  NRT  agencies, 
shall  provide  the  necessary  personnel, 
commimications.  plotting  facilities,  and 
equipment  for  the  NRC 

(c)  Notice  of  an  oil  discharge  or 
release  of  a  hazardous  substance  in  an 
amount  equal  to  or  greater  than  the 
reportable  quantity  must  be  made 
immediately  in  accordance  with  33  CFR 
part  153,  subpart  B,  and  40  CFR  part 
302,  respectively.  Notification  shall  be 
made  to  the  NRC  Duty  Ofllcer,  HQ 
USCG,  Washington,  DC,  telephone  (800) 
424-8802  or  (202)  267-2675.  All  notices 
of  discharges  or  releases  received  at  the 
NRC  will  be  relayed  immediately  by 
telephone  to  the  OSC 

$  300.1 30  Determinations  to  initiate 
response  and  special  conditions. 

(a)  In  accordance  with  CWA  and 
C^CLA,  the  Administrator  of  EPA  or 
the  Secretary  of  the  department  in 
which  the  USCG  is  operating,  as 
appropriate,  is  authorized  to  act  for  the 
United  States  to  take  response  measures 
deemed  necessary  to  protect  the  public 
health  or  welfare  or  environment  horn 
discharges  of  oil  or  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  except  with  respect  to 
such  releases  on  or  from  vessels  or 
facilities  under  the  jurisdiction, 
custody,  or  control  of  other  federal 
agencies. 


(b)  The  Administrator  of  EPA  or  the 
Secretary  of  the  department  in  which 
tlie  US(X  is  operating,  as  appropriate,  is 
authorized  to  initiate  and.  in  the  case  of 
a  discharge  posing  a  substantial  threat  to 
public  health  or  welfare  is  required  to 
initiate  and  direct,  appropriate  response 
activities  when  the  Administrator  or 
Secretary  determines  that  any  oil  or 
CWA  hazardous  substance  is  discharged 
or  there  is  a  substantial  threat  of  such 
discharge  from  any  vessel  or  oflshore  or 
onshore  facility  into  or  on  the  navigable 
waters  of  the  United  States,  on  the 
adjoining  shorelines  to  the  navigable 
waters,  into  or  on  the  waters  of  die 
exclusive  economic  zone,  or  that  may 
affect  natural  resources  belonging  to, 
appertaining  to,  or  under  exclusive 
management  authority  of  the  United 
States:  or 

(c)  llie  Administrator  of  EPA  or  the 
Secretary  of  the  department  in  which 
the  USCG  is  operating,  as  appropriate,  is 
authorized  to  initiate  appropriate 
response  activities  when  the 
Administrator  or  Secretary  determi^s 
that  any  hazardous  substance  is  released 
or  there  is  a  threat  of  such  a  release  into 
the  environment,  or  there  is  a  release  or 
threat  of  release  into  the  environment  of 
any  pollutant  or  contaminant  which 
may  present  an  imminent  and 
substantial  danger  to  the  public  health 
or  welfare. 

(d)  In  addition  to  any  actions  taken  by 
a  state  or  local  government,  the 
Administrator  of  EPA  or  the  Secretary  of 
the  department  in  which  the  USCG  is 
operating  may  request  the  U.S.  Attorney 
General  to  secure  the  relief  bum  any 
person,  including  the  owner  or  operator 
of  the  vessel  or  facility  necessary  to 
abate  a  threat  or,  after  notice  to  the 
affected  state,  take  any  other  action 
authorized  by  section  311  of  the  CWA 
or  section  106  of  CERCLA  as 
appropriate,  including  issuing 
administrative  orders,  that  may  be 
necessary  to  protect  the  public  health  or 
welfare,  if  the  Administrator  or 
Secretary  determines: 

(1)  That  there  may  be  an  imminent 
and  substantial  threat  to  the  public 
health  or  welfare  or  the  environment  of 
the  United  States,  including  fish, 
shellfish,  and  wildlife,  public  and 
private  property,  shorelines,  beaches, 
habitats,  and  other  living  and  nonliving 
natural  resources  under  the  jurisdiction 
or  control  of  the  United  States,  because 
of  an  actual  or  threatened  discharge  of 
oil  or  a  CWA  hazardous  substance  from 
any  vessel  or  offshore  or  onshore  frcility 
into  or  upon  the  navigable  waters  of  the 
United  States;  or 

(2)  That  there  may  be  an  imminent 
and  substantial  endangerment  to  the 
public  health  or  welfare  or  the 


environment  because  of  a  release  of  a 
CERCLA  hazardous  substance  from  a 
facility. 

(e)  I^ponse  actions  to  remove 
discharges  originating  from  operations 
conducted  subject  to  the  Outer 
Continental  Shelf  Lands  Act  shall  be  in 
accordance  with  the  NCP. 

(f)  Where  appropriate,  when  a 
discharge  or  release  involves  radioactive 
materials,  the  lead  or  support  federal 
agency  shall  act  consistent  with  the 
notification  and  assistance  procedures 
described  in  the  appropriate  Federal 
Radiological  Plan.  For  the  purpose  of 
the  NCP,  the  Federal  Radiological 
Emergency  Response  Plan  (F^RP)  (50 
FR  46542,  November  8, 1985)  is  the 
appropriate  plan.  Most  radiological 
discharges  and  releases  do  not  result  in 
FRERP  activation  and  should  be 
handled  in  accordance  with  the  NCP. 
However,  releases  frx>m  nuclear 
incidents  subject  to  requirements  for 
financial  protection  established  by  the 
Nuclear  Regulatory  Commission  under 
the  Price-Anderson  amendments 
(section  170)  of  the  Atomic  Energy  Act 
are  specifically  excluded  frum  CERCLA 
and  NCP  requirements. 

(g)  Removal  actions  involving  nuclear 
weapons  should  be  conducted  in 
accordance  with  the  joint  Department  of 
Defense,  Department  of  Energy,  and 
Federal  Emergency  Management  Agency 
(FEMA)  Agreement  for  Response  to 
Nuclear  Incidents  and  Nuclear  Weapxms 
Simificant  Incidents  (January  8, 1981). 

ih)  If  the  situation  is  beyond  the 
capability  of  state  and  local 
governments  and  the  statutory  authority 
of  federal  agencies,  the  President  may, 
under  the  Disaster  Relief  Act  of  1974, 
act  upon  a  request  by  the  governor  and 
declare  a  major  disaster  or  emergency 
and  appoint  a  Federal  Coordinating 
Officer  (FCO)  to  coordinate  all  federal 
disaster  assistance  activities.  In  such 
cases,  the  OSC/RPM  would  continue  to 
carry  out  OSC/RPM  responsibilities 
under  the  NCP,  but  would  coordinate 
those  activities  with  the  FCO  to  ensure 
consistency  with  other  federal  disaster 
assistance  activities. 

(i)  In  the  event  of  a  declaration  of  a 
major  disaster  by  the  President,  the 
Federal  Emergency  Management  Agency 
(FEMA)  may  activate  the  Federal 
Response  Plan  (FRP).  A  Federal 
Coordinating  Officer  (FCO).  designated 
by  the  President,  may  implement  the 
FRP  and  coordinate  and  direct 
emergency  assistance  and  disaster  relief 
of  impacted  individuals,  business,  and 
public  services  under  the  Robert  T. 
Stafford  Disaster  Relief  Act.  Delivery  of 
federal  assistance  is  facilitated  through 
twelve  functional  annexes  to  the  FRP 
known  as  Emergency  Support  Functions 
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(ESFs).  EPA  coordinates  activities  under 
ESF  #10 — Hazardous  Materials,  which 
addresses  preparedness  and  response  to 
hazardous  materials  and  oil  incidents 
caused  by  a  natural  disaster  or  other 
catastrophic  event.  In  such  cases,  the 
OSC/RPM  should  coordinate  response 
activities  with  the  FCO,  through  the 
incident-specific  ESF  #10  Chair,  to 
ensure  consistency  with  federal  disaster 
assistance  activities. 

§300.135  Response  operations. 

(a)  The  OSC/RPM.  consistent  with 
§§  300.120  and  300.125,  shall  direct 
response  efl'orts  and  coordinate  all  other 
efforts  at  the  scene  of  a  discharge  or 
release.  As  part  of  the  planning  and 
preparation  for  response,  the  OSCsJ 
RPMs  shall  be  predesignated  by  the 
regional  or  district  head  of  the  lead 
agency. 

(b)  The  first  federal  ofHcial  affiliated 
with  an  NRT  member  agency  to  arrive 
at  the  scene  of  a  discharge  or  release 
should  coordinate  activities  under  the 
NCP  and  is  authorized  to  initiate,  in 
consultation  with  the  OSC,  any 
necessary  actions  normally  carried  out 
by  the  OSC  until  the  arrival  of  the 
predesignated  OSC  This  ofHcial  may 
initiate  federal  Fund-financed  actions 
only  as  authorized  by  the  OSC  or,  if  the 
OSC  is  unavailable,  the  authorized 
representative  of  the  lead  agency. 

(c)  The  OSC/RPM  shall,  to  the  extent 
practicable,  collect  pertinent  facts  about 
the  discharge  or  release,  such  as  its 
source  and  cause;  the  identification  of 
potentially  responsible  parties;  the 
nature,  amount,  and  location  of 
discharged  or  released  materials;  the 
probable  direction  and  time  of  travel  of 
discharged  or  released  materials; 
whether  the  discharge  is  a  worst  case 
discharge  as  discussiki  in  §  300.324;  the 
pathways  to  human  and  environmental 
exposure;  the  potential  impact  on 
human  health,  welfare,  and  safety  and 
the  environment;  whether  the  discharge 
or  release  poses  a  substantial  threat  to 
the  public  health  or  welfare  as 
discussed  in  §  300.322;  the  potential 
impact  on  natural  resources  and 
property  which  may  be  affected; 
priorities  for  protecting  human  health 
and  welfare  and  the  environment;  and 
appropriate  cost  documentation. 

(d)  The  OSCs/RPM’s  efforts  shall  be 
coordinated  with  other  appropriate 
federal,  state,  local,  and  private 
response  agencies.  OSCs/RPMs  may 
designate  capable  persons  from  federal, 
state,  or  local  agencies  to  act  as  their  on¬ 
scene  representatives.  State  and  local 
governments,  however,  are  not 
authorized  to  take  actions  under 
subparts  D  and  E  of  the  NCP  that 
involve  expenditures  of  the  Oil  Spill 


Liability  Trust  Fund  or  CERCLA  funds 
unless  an  appropriate  contract  or 
cooperative  agreement  has  been 
established. 

(e)  The  OSC/RPM  should  consult 
regularly  with  the  RRT  and  NSFCC,  as 
appropriate,  in  carrying  out  the  NCP 
and  keep  the  RRT  and  NSFCC,  as 
appropriate,  informed  of  activities 
under  the  NCP. 

(0  The  OSC/RPM  shall  advise  the 
support  agency  as  promptly  as  possible 
of  reported  releases. 

(g)  The  OSC/RPM  should  evaluate 
incoming  information  and  immediately 
advise  FEMA  of  potential  major  disaster 
situations. 

(h)  In  those  instances  where  a 
possible  public  health  emergency  exists, 
the  OSC/RPM  should  notify  the 
Department  of  Health  and  Human 
Services  (HHS)  representative  to  the 
RRT.  Throughout  response  actions,  the 
OSC/RPM  may  call  upon  the  HHS 
representative  for  assistance  in 
determining  public  health  threats  and 
call  upon  the  Occupational  Safety  and 
Health  Administration  (OSHA)  and 
HHS  for  assistance  on  worker  health 
and  safety  issues. 

(i)  All  federal  agencies  should  plan  for 
emergencies  and  develop  procedures  for 
dealing  with  oil  discharges  and  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  from  vessels  and  facilities 
under  their  jurisdiction.  All  federal 
agencies,  therefore,  are  responsible  for 
designating  the  office  that  coordinates 
response  to  such  incidents  in 
accordance  with  the  NCP  and  applicable 
federal  regulations  and  guidelines. 

(j) (l)  The  OSC/RPM  snail  ensure  that 
the  trustees  for  natural  resources  are 
promptly  notified  of  discharges  ot 
releases. 

(2)  The  OSC  or  RPM  shall  coordinate 
all  respmnse  activities  with  the  affected 
natural  resource  trustees  and,  for 
discharges  of  oil,  the  OSC  shall  consult 
with  the  affected  trustees  on  the 
appropriate  removal  action  to  be  taken. 

(k)  Where  the  OSC/RPM  becomes 
aware  that  a  discharge  or  release  may 
affect  any  endangered  or  threatened 
species  or  their  habitat,  the  OSC/RPM 
shall  consult  with  the  Department  of 
Interior  (DOI),  or  the  Department  of 
Commerce  (DOC)  (NOAA)  and,  if 
appropriate,  the  cognizant  federal  land 
manning  agency. 

(l)  The  O^/RPM  is  responsible  for 
addressing  worker  health  and  safety 
concerns  at  a  response  scene,  in 
accordance  with  §  300.150. 

(m)  The  C^C  shall  submit  pollution 
reports  to  the  RRT  and  other  appropriate 
agencies  as  significant  developments 
occur  during  respmse  actions,  through 
communications  netwwks  or 


procedures  agreed  to  by  the  RRT  and 
covered  in  the  RCP. 

(n)  OSCs/RPMs  should  ensure  that  all 
appropriate  public  and  private  interests 
are  kept  informed  and  that  their 
concerns  are  considered  throughout  a 
response,  to  the  extent  practicable, 
consistent  with  the  requirements  of 
§  300.155  of  this  part. 

§300.140  MultFreglonal  responses. 

(a)  If  a  discharge  or  release  moves 
from  the  area  covered  by  one  ACP  or 
RCP  into  another  area,  the  authority  for 
response  actions  should  likewise  shift. 

If  a  discharge  or  release  affects  areas 
covered  by  two  or  more  ACPs  or  RCPs, 
the  response  mechanisms  of  each 
applicable  plan  may  be  activated.  In  this 
case,  response  actions  of  all  regions 
concerned  shall  be  fully  coordinated  as 
detailed  in  the  RCPs  and  ACPs. 

(b)  There  shall  be  only  one  OSC  and/ 
or  RPM  at  any  time  during  the  course  of 
a  response  operation.  Should  a 
discharge  or  release  affect  two  or  more 
areas,  EPA,  the  USCG,  DOD,  DOE,  or 
other  lead  agency,  as  appropriate,  shall 
give  prime  consideration  to  the  area 
vulnerable  to  the  greatest  threat,  in 
determining  which  agency  should 
provide  the  OSC  and/or  RPM.  The  RRT 
shall  designate  the  OSC  and/or  RPM  if 
the  RRT  member  agencies  who  have 
response  authority  within  the  affected 
areas  are  unable  to  agree  on  the 
designation.  The  NRT  shall  designate 
the  OSC  and/or  RPM  if  members  of  one 
RRT  or  two  adjacent  RRTs  are  unable  to 
agree  on  the  designation. 

(c)  Where  the  USCG  has  initially 
provided  the  OSC  for  response  to  a 
release  from  hazardous  waste 
management  facilities  located  in  the 
coastal  zone,  responsibility  for  response 
action  shall  shift  to  EPA  or  another 
federal  agency,  as  appropriate. 

§  300.145  Special  teams  and  other 
assistance  available  to  OSCs/RPMs. 

(a)  The  NSF  is  a  special  team 
established  by  the  USCG,  including  the 
three  USCG  Strike  Teams,  the  Public 
Information  Assist  Team  (PLAT),  and  the 
NSFCC.  The  NSF  is  available  to  assist 
OSCs/RPMs  in  their  preparedness  and 
response  duties. 

(1)  The  three  Strike  Teams  (Atlantic, 
Gulf,  and  Pacific)  provide  trained 
personnel  and  specialized  equipment  to 
assist  the  OSC  in  training  for  spill 
response,  stabilizing  and  containing  the 
spill,  and  in  monitoring  or  directing  the 
response  actions  of  the  responsible 
parties  and/or  contractors.  The  OSC  has 
a  speciHc  team  designated  for  initial 
contact  and  may  contact  that  team 
directly  for  any  assistance. 
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(2)  The  NSFtX  can  provide  the 
followine  supoort  to  the  OSC: 

(i)  Technical  assistance,  equipment 
and  other  resources  to  augment  the  OSC 
staff  during  spill  response. 

(ii)  Assistance  in  coordinating  the  use 
of  private  and  public  resources  in 
support  of  the  OSC  during  a  response  to 
or  a  threat  of  a  worst  case  discharge  of 
oil. 

(iii)  Review  of  the  area  contingency 
plan,  including  an  evaluation  of 
equipment  readiness  and  coordination 
among  responsible  public  agencies  and 
private  organizations. 

(iv)  Assistance  in  locating  spill 
response  resources  for  both  response 
and  planning,  using  the  NSFCC’s 
national  and  international  computerized 
inventory  of  spill  response  resources. 

(v)  Coordination  and  evaluation  of 
pollution  response  exercises. 

(vi)  Insfiection  of  district 
prepositioned  pollution  response 
equipment. 

(3)  PLAT  is  an  element  of  the  NSFCC 
staff  which  is  available  to  assist  OSCs  to 
meet  the  demands  for  public 
information  during  a  response  or 
exercise.  Its  use  is  encouraged  any  time 
the  OSC  requires  outside  public  affairs 
support.  Requests  for  PLAT  assistance 
may  be  made  through  the  NSFCC  or 
NRC 

(b)(1)  The  Environmental  Response 
Team  (ERT)  is  established  by  EPA  in 
accordance  with  its  disaster  and 
emergency  responsibilities.  The  ERT  has 
expertise  in  treatment  technology, 
biology,  chemistry,  hydrology,  geology, 
and  engineering. 

(2)  The  ERT  can  provide  access  to 
special  decontamination  equipment  for 
chemical  releases  and  advice  to  the 
OSC/RPM  in  hazard  evaluation;  risk 
assessment;  multimedia  sampling  and 
analysis  program:  on-site  safety, 
including  development  and 
implementation  plans;  clean-up 
techniques  and  priorities;  water  supply 
decontamination  and  protection; 
application  of  dispersants: 
environmental  assessment;  degree  of 
clean-up  required;  and  disposal  of 
contaminate  material. 

(3)  The  ERT  also  provides  both 
introductory  and  intermediate  level 
training  courses  to  prepare  response 
personnel. 

(4)  OSC/RPM  or  RRT  requests  for  ERT 
support  should  be  made  to  the  EPA 
representative  on  the  RRT;  EPA 
Headquarters.  Director,  Emergency 
Response  Division:  or  the  appropriate 
EPA  regional  emergency  coordinator. 

(c)  Sdentific  Support  Coordinators 
(SSCs)  may  be  designated  by  the  OSC 
(and  RPM  in  the  case  of  EPA  SSCs)  as 
the  principal  advisors  for  scientific 


issues,  communication  with  the 
scientiHc  community,  and  coordination 
of  requests  for  assistance  from  state  and 
federal  agencies  regarding  scientiHc 
studies.  The  SSC  strives  mr  a  consensus 
on  scientific  issues  affecting  the 
response,  but  ensures  that  differing 
opinions  within  the  community  are 
communicated  to  the  OSC/RPM. 

(1)  Generally,  SSCs  are  provided  by 
NOAA  in  the  coastal  zones,  and  by  ^A 
in  the  inland  zone.  OSC/RPM  requests 
for  SSC  support  can  be  made  directly  to 
the  SSC  assigned  to  the  area  or  to  the 
agency  member  of  the  RRT.  NOAA  SSCs 
can  also  be  requested  through  NOAA*s 
SSC  program  office  in  Seattle.  WA. 

NOAA  SSCs  are  assigned  to  USCG 
Districts  and  are  supported  by  a 
scientific  support  team  that  includes 
expertise  in  environmental  chemistry, 
oil  slick  tracking,  pollutant  transport 
modeling,  natural  resources  at  risk, 
environmental  tradeoffs  of 
countermeasures  and  cleanup,  and 
information  management. 

(2)  During  a  response,  the  SSC  serves 
on  the  federal  OSC*s/RPM*s  staff  and 
may,  at  the  request  of  the  OSC/RPM. 
lead  the  scientific  team  and  be 
responsible  for  providing  scientific 
support  for  operational  decisions  and 
for  coordinating  on-scene  scientific 
activity.  Depending  on  the  nature  and 
location  of  the  incident,  the  SSC 
integrates  expertise  from  governmental 
agencies,  universities,  community 
representatives,  and  industry  to  assist 
the  OSC/RPM  in  evaluating  the  hazards 
and  potential  effects  of  releases  and  in 
developing  response  strategies. 

(3)  At  the  request  of  the  OSC,  the  SSC 
may  facilitate  the  OSC's  work  with  the 
lead  administrative  trustee  for  natural 
resources  to  ensure  coordination 
between  damage  assessment  data 
collection  efforts  and  data  collected  in 
suprort  of  response  operations. 

(4)  SSCs  support  the  Regional 
Response  Teams  and  the  Area 
Committees  in  preparing  regional  and 
area  contingency  plans  and  in 
conducting  spill  training  and  exercises. 
For  area  plans,  the  SSC  provides 
leadership  for  the  synthesis  and 
integration  of  environmental 
information  required  for  spill  response 
decisions  in  support  of  the  OSC. 

(d)  For  marine  salvage  operations. 
OSC^RPMs  with  responsibility  for 
monitoring,  evaluating,  or  supervising 
these  activities  should  request  technical 
assistance  from  DOD,  the  Strike  Teams, 
or  commercial  salvors  as  necessary  to 
ensure  that  proper  actions  are  taken. 
Marine  salvage  operations  generally  fall 
into  five  categories:  Afloat  salvage; 
offshore  salvage;  river  and  harbor 
clearance;  cargo  salvage;  and  rescue 


towing.  Each  category  requires  different 
knowledge  and  specialize  types  of 
equipment.  The  complexity  of  such 
operations  may  be  further  compounded 
by  local  environmental  and  geographic 
conditions.  The  nature  of  marine 
salvage  and  the  conditions  under  which 
it  occurs  combine  to  make  such 
operations  imprecise,  difficult, 
hazardous,  and  expensive.  Thus, 
responsible  parties  or  other  persons 
attempting  to  perform  such  operations 
without  adequate  knowledge, 
equipment,  and  experience  could 
aggravate,  rather  than  relieve,  the 
situation. 

(e)  Radiological  Emergency  Response 
Teams  (RERTs)  have  been  established 
by  EPA’s  Office  of  Radiation  Programs 
(ORP)  to  provide  response  and  support 
for  incidents  or  sites  containing 
radiological  hazards.  Expertise  is 
available  in  radiation  monitoring, 
radionuclide  analysis,  radiation  health 
physics,  and  risk  assessment.  RERTs  can 
provide  on-site  support  including 
mobile  monitoring  laboratories  for  Held 
analyses  of  samples  and  fixed 
laboratories  for  radiochemical  sampling 
and  analyses.  Requests  for  support  may 
be  made  24  hours  a  day  via  the  NRC  or 
directly  to  the  EPA  Radiological 
Response  Coordinator  in  the  Office  of 
Radiation  Programs.  Assistance  is  also 
available  from  DOE  and  other  federal 
agencies. 

(f) (1)  DRCs  assist  the  OSC  by 
providing  technical  assistance, 
personnel,  and  equipment,  including 
pre-positioned  equipment.  Each  DRG 
consists  of  all  Coast  Guard  personnel 
and  equipment,  including  marine 
firefighting  equipment,  in  its  district, 
additional  pre-positioned  equipment, 
and  a  District  Response  Advisory  Team 
(DRAT)  that  is  available  to  provide 
support  to  the  OSC  in  the  event  that  a 
spill  exceeds  local  response  capabilities. 
Each  DRG: 

(1)  Shall  provide  technical  assistance, 
equipment,  and  other  resources,  as 
available,  when  requested  by  an  OSC 
through  the  USCG  representative  to  the 
RRT; 

(ii)  Shall  ensure  maintenance  of  all 
USCG  response  equipment  within  its 
district; 

(iii)  May  provide  technical  assistance 
in  the  preparation  of  the  ACP;  and 

(iv)  Shall  review  each  of  those  plans 
that  affect  its  area  of  geographic 
responsibility. 

(2)  In  deciding  where  to  locate 
personnel  and  pre-positioned 
equipment,  the  USCXi  shall  give  priority 
emphasis  to: 

(i)  The  availability  of  facilities  for 
loading  and  unloading  heavy  or  bulky 
equipment  by  barge; 
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(ii)  The  proximity  to  an  airport 
capable  of  supporting  large  military 
transport  aircraft; 

(iii)  The  flight  time  to  provide 
response  to  oil  spills  in  all  areas  of  the 
Coast  Guard  district  with  the  potential 
for  marine  casualties; 

(iv)  The  availability  of  trained  local 
personnel  capable  of  responding  in  an 
oil  spill  emergency;  and 

(vj  Areas  wnere  large  quantities  of 
petroleum  products  are  transported. 

(g)  The  National  Pollution  Funds 
Center  (NPFC)  is  responsible  for 
implementing  those  portions  of  Title  I  of 
the  OPA  that  have  b^n  delegated  to  the 
Secretary  of  the  department  in  which 
the  Coast  Guard  is  operating.  The  NPFC 
is  responsible  for  addressing  funding 
issues  arising  from  discharges  and 
threats  of  discharges  of  oil.  The  NPFC: 

(1)  Issues  Certincates  of  Financial 
Responsibility  to  owners  and  operators 
of  vessels  to  pay  for  costs  and  damages 
that  are  incurr^  by  their  vessels  as  a 
result  of  oil  discharges; 

(2)  Provides  funding  for  various 
response  organizations  for  timely 
abatement  and  removal  actions  related 
to  oil  discharges; 

(3)  Provides  equitable  compensation 
to  claimants  who  sustain  costs  and 
damages  from  oil  discharges  when  the 
responsible  party  fails  to  do  so; 

(4)  Recovers  monies  from  persons 
liable  for  costs  and  damages  resulting 
from  oil  discharges  to  the  full  extent  of 
liability  under  the  law;  and 

(5)  Provides  funds  to  initiate  natural 
resource  damage  assessments. 

§  300.1 50  Worker  health  and  safety. 

(a)  Response  actions  under  the  NCP 
will  comply  with  the  provisions  for 
response  action  worker  safety  and 
health  in  29  CFR  1910.120.  The  NRS 
meets  the  requirements  of  29  CFR 
1910.120  concerning  use  of  an  incident 
command  system. 

(b)  In  a  response  action  taken  by  a 
responsible  party,  the  responsible  party 
must  assure  that  an  occupational  safety 
and  health  program  consistent  with  29 
CFR  1910.120  is  made  available  for  the 
protection  of  workers  at  the  response 
site. 

(c)  In  a  response  taken  under  the  NCP 
by  a  lead  agency,  an  occupational  safety 
and  health  program  should  be  made 
available  for  the  protection  of  workers  at 
the  response  site,  consistent  with,  and 
to  the  extent  required  by,  29  CFR 
1910.120.  Contracts  relating  to  a 
response  action  under  the  NCP  should 
contain  assurances  that  the  contractor  at 
the  response  site  will  comply  with  this 
program  and  with  any  applicable 
provisions  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  651 


et.  seq.)  (OSH  Act)  and  state  laws  with 
plans  approved  under  section  18  of  the 
OSH  Act. 

(d)  When  a  state,  or  political 
subdivision  of  a  state,  without  an 
OSHA-approved  state  plan  is  the  lead 
agency  for  response,  the  state  or 
political  subdivision  must  comply  with 
standards  in  40  CFR  part  311, 
promulgated  by  EPA  pursuant  to  section 
126(0  of  SARA. 

(e)  Requirements,  standards,  and 
regulations  of  the  OSH  Act  and  of  state 
OSH  laws  not  directly  referenced  in 
paragraphs  (a)  throu^  (d)  of  this 
section,  must  be  complied  with  where 
applicable.  Federal  OSH  Act 
requirements  include,  among  other 
things,  Construction  Standees  (29  CFR 
part  1926),  General  Industry  Standards 
(29  CFR  part  1910),  and  the  genera)  duty 
requirement  of  section  5(a)(1)  of  the 
OSH  Act  (29  U.S.C.  654(a)(1)).  No  action 
by  the  lead  agency  with  respect  to 
response  activities  under  the  NCP 
constitutes  an  exercise  of  statutory 
authority  within  the  meaning  of  section 
4(b)(1)  of  the  OSH  Act.  All 
governmental  agencies  and  private 
employers  are  directly  responsible  for 
the  health  and  safety  of  their  own 

.employees. 

§  300.1 55  Public  rnformatlon  and 
community  relations. 

(a)  When  an  incident  occurs,  it  is 
imperative  to  give  the  public  prompt, 
accurate  information  on  the  nature  of 
the  incident  and  the  actions  imderway 
to  mitigate  the  damage.  OSCs/RPMs  and 
community  relations  p>ersonnel  should 
ensure  that  all  appropriate  public  and 
private  interests  are  kept  informed  and 
that  their  concerns  are  considered 
throughout  a  response.  They  should 
coordinate  with  available  public  aflairs/ 
commimity  relations  resources  to  carry 
out  this  responsibility. 

(b)  An  on-scene  news  offrce  may  be 
established  to  coordinate  media 
relations  and  to  issue  ofrlcial  federal 
information  on  an  incident.  Whenever 
possible,  it  will  be  headed  by  a 
representative  of  the  lead  agency.  The 
OSC/RPM  determines  the  location  of  the 
on-scene  news  oHice,  but  every  effort 
should  be  made  to  locate  it  near  the 
scene  of  the  incident.  If  a  participating 
agency  believes  public  interest  warrants 
the  issuance  of  statements  and  an  on¬ 
scene  news  office  has  not  been 
established,  the  aHected  agency  should 
recommend  its  establishment.  All 
federal  news  releases  or  statements  by 
participating  agencies  should  be  cleared 
through  the  OSC/RPM.  Information 
dissemination  ielating  to  natural 
resource  damage  assessment  activities 
shall  be  coordinated  through  the  lead 


administrative  trustee.  The  designated 
lead  administrative  trustee  may  assist 
the  OSC/RPM  by  disseminating 
information  on  issues  relating  to  dcimage 
assessment  activities.  Following 
termination  of  removal  activity, 
information  dissemination  on  damage 
assessment  activities  shall  be  throu^ 
the  lead  administrative  trustee. 

(c)  The  community  relations 
requirements  specified  in  §§300.415, 
300.430,  and  300.435  apply  to  removal, 
remedial,  and  enforcement  actions  and 
are  intended  to  promote  active 
communication  between  communities 
afrected  by  discharges  or  releases  and 
the  lead  agency  responsible  for  response 
actions.  Community  Relations  Plans 
(CRPs)  are  required  by  EPA  for  certain 
response  actions.  The  OSC/RPM  should 
ensure  coordination  with  such  plans 
which  may  be  in  efrect  at  the  scene  of 
a  discharge  or  release  or  which  may 
need  to  be  developed  during  follow-up 
activities. 

§  300.1 60  Documentation  and  cost 
recovery. 

(a)  For  releases  of  a  hazardous 
substance,  pollutant,  or  contaminant, 
the  following  provisions  apply: 

(1)  During  all  phases  of  response,  the 
lead  agency  shall  complete  and 
maintain  documentation  to  support  all 
actions  taken  under  the  NCP  and  to 
form  the  basis  for  cost  recovery.  In 
general,  documentation  shall  be 
sufficient  to  provide  the  source  and 
circumstances  of  the  release,  the 
identity  of  responsible  parties,  the 
response  action  taken,  accurate 
accounting  of  federal,  state,  or  private 
party  costs  incurred  for  response 
actions,  and  impacts  and  potential 
impacts  to  the  public  health  and  welfare 
and  the  environment.  Where  applicable, 
documentation  shall  state  when  the 
NRC  received  notification  of  a  release  of 
a  reportable  quantity. 

(2)  The  information  and  reports 
obtained  by  the  lead  agency  for  Fund- 
financed  response  actions  shall,  as 
appropriate,  be  transmitted  to  the  chair 
of  the  RRT.  Copies  can  then  be 
forwarded  to  the  NRT,  members  of  the 
RRT,  and  others  as  appropriate. 

(3)  The  lead  agency  shall  make 
available  to  the  trustees  of  affected 
natural  resources  information  and 
documentation  that  can  assist  the 
trustees  in  the  determination  of  actual 
or  potential  natural  resource  injuries. 

(d)  For  discharges  of  oil, 
documentation  and  cost  recovery 
provisions  are  described  in  §  300.315. 

(c)  Response  actions  undertaken  by 
the  participating  agencies  shall  be 
carried  out  under  existing  programs  and 
authorities  when  available.  Federal 
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agencies  are  to  make  resources 
available,  expend  funds,  or  participate 
in  response  to  discharges  and  releases 
under  their  existing  authority. 

Interagency  agreements  may  be  signed 
when  necessary  to  ensure  that  the 
federal  resources  will  be  available  for  a 
timely  response  to  a  discharge  or 
release.  The  ultimate  decision  as  to  the 
appropriateness  of  expending  funds 
rests  with  the  agency  that  is  held 
accountable  for  such  expenditures. 
Further  funding  provisions  for 
discharges  of  oil  are  described  in 
§  300.335. 

(d)  The  Administrator  of  EPA  and  the 
Administrator  of  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  shall  assure  that  the  costs  of 
health  assessment  or  health  effect 
studies  conducted  under  the  authority 
of  CERCLA  section  104(i)  are 
documented  in  accordance  with 
standard  EPA  procedures  for  cost 
recovery.  Documentation  shall  include 
information  on  the  nature  of  the 
hazardous  substances  addressed  by  the 
research,  information  concerning  the 
locations  where  these  substances  have 
been  found,  and  any  available 
information  on  response  actions  taken 
concerning  these  substances  at  the 
location. 

§  300.165  OSC  reports. 

(a)  As  requested  by  the  NRT  or  RRT, 
the  OSC/RPM  shall  submit  to  the  NRT 
or  RRT  a  complete  report  on  the 
removal  operation  and  the  actions 
taken.  The  RRT  shall  review  the  OSC 
report  and  send  to  the  NRT  a  copy  of  the 
OSC  report  with  its  comments  or 
recommendations  within  30  days  after 
the  RRT  has  received  the  OSC  report. 

(b)  The  OSC  report  shall  record  the 
situation  as  it  developed,  the  actions 
taken,  the  resources  committed,  and  the 
problems  encountered. 

§  300.170  Federal  agency  participation. 

Federal  agencies  listed  in  §  300.175 
have  duties  established  by  statute, 
executive  order,  or  Presidential 
directive  which  may  apply  to  federal 
response  actions  following,  or  in 
prevention  of,  the  discharge  of  oil  or 
release  of  a  hazardous  substance, 
pollutant,  or  contaminant.  Some  of 
these  agencies  also  have  duties  relating 
to  the  restoration,  rehabilitation, 
replacement,  or  acquisition  of 
equivalent  natural  resources  injured  or 
lost  as  a  result  of  such  discharge  or 
release  as  described  in  subpart  G  of  this 
part.  The  NRT.  RRT,  and  Area 
Committee  organizational  structiue,  and 
the  NCP,  RCPs  and  ACPs,  described  in 
§  300.210,  provide  for  agencies  to 


coordinate  with  each  other  in  carrying 
out  these  duties. 

(a)  Federal  agencies  may  be  called 
upon  by  an  OSC/RPM  during  response 
planning  and  implementation  to 
provide  assistance  in  their  respective 
areas  of  expertise,  as  described  in 

§  300.175,  consistent  with  the  agencies’ 
capabilities  and  authorities. 

(b)  In  addition  to  their  general 
responsibilities,  federal  agencies  should: 

(1)  Make  necessary  information 
available  to  the  Secretary  of  the  NRT, 
RRTs,  Area  Committees,  and  OSCs/ 

RPMs. 

(2)  Provide  representatives  to  the  NRT 
and  RRTs  and  otherwise  assist  RRTs 
and  OSCs,  as  necessary,  in  formulating 
RCPs  and  ACPs. 

(3)  Inform  the  NRT,  RRTs,  and  Area 
Committees,  consistent  with  national 
security  considerations,  of  changes  in 
the  availability  of  resources  that  would 
affect  the  operations  implemented 
under  the  NCP. 

(c)  All  federal  agencies  are 
responsible  for  reporting  releases  of 
hazardous  substances  from  facilities  or 
vessels  under  their  jurisdiction  or 
control  in  accordance  with  section  103 
of  CERCLA. 

(d)  All  federal  agencies  are 
encouraged  to  report  releases  of 
pollutants  or  contaminants  or 
discharges  of  oil  horn  facilities  or 
vessels  under  their  jurisdiction  or 
control  to  the  NRC. 

§  300.175  Federtf  agencies:  Additional 
responsibilities  and  assistance. 

(a)  During  preparedness  planning  or 
in  an  actual  response,  various  federal 
agencies  may  be  called  upmn  to  provide 
assistance  in  their  respective  areas  of 
expertise,  as  indicated  in  paragraph  (b) 
of  this  section,  consistent  with  agency 
legal  authorities  and  capabilities. 

(b)  The  federal  agencies  include: 

(1)  USCG,  as  provided  in  14  U.S.C.  1- 
3,  is  an  agency  in  DOT,  except  when 
operating  as  an  agency  in  the  United 
States  Navy  (USN)  in  time  of  war.  The 
USCG  provides  the  NRT  vice  chair,  co¬ 
chairs  f^or  the  standing  RRTs,  and 
predesignated  OSCs  for  the  coastal  zone, 
as  described  in  §  300.120(a)(1).  The 
USCG  maintains  continuously  manned 
facilities  which  can  be  used  for 
command,  control,  and  surveillance  of 
oil  discharges  and  hazardous  substance 
releases  occurring  in  the  coastal  zone. 
The  USCG  also  oR^ers  expertise  in 
domestic  and  international  Helds  of  port 
safety  and  security,  maritime  law 
enforcement,  ship  navigation  and 
construction,  and  the  manning, 
operation,  and  safety  of  vessels  and 
marine  facilities.  The  USCG  may  enter 
into  a  contract  or  cooperative  agreement 


with  the  appropriate  state  in  order  to 
implement  a  response  action. 

(2)  EPA  chairs  the  NRT  and  co-chairs, 
with  the  USCG,  the  standing  RRTs; 
provides  predesignated  OS^  for  all 
inland  areas  for  which  an  AGP  is 
required  under  CWA  section  311(j)  and 
for  discharges  and  releases  occurring  in 
the  inland  zone  and  RPMs  for  remedial 
actions  except  as  otherwise  provided: 
and  generally  provides  the  SSC  for 
responses  in  the  inland  zone.  EPA 
provides  expertise  on  environmental 
effects  of  oil  discharges  or  releases  of 
hazardous  substances,  pollutants,  or 
contaminants,  and  environmental 
pollution  control  techniques.  EPA  also 
provides  legal  expertise  on  the 
interpretation  of  CERCLA  and  other 
environmental  statutes.  EPA  may  enter 
into  a  contract  or  cooperative  agreement 
with  the  appropriate  state  in  order  to 
implement  a  response  action. 

(3)  FEMA  provides  guidance,  policy 
and  program  advice,  and  technical 
assistance  in  hazardous  materials, 
chemical,  and  radiological  emergency- 
preparedness  activities  (including 
planning,  training,  and  exercising). 
FEMA’s  primary  point  of  contact  for 
administering  financial  and  technical 

»  assistance  to  state  and  local 
governments  to  support  their  efforts  to 
develop  and  maintain  an  effective 
emergency  management  and  response 
capability  is  the  State  and  Local 
Programs  and  Support  (SLPS) 
Directorate. 

(4)  DOD  has  responsibility  to  take  aii 
action  necessary  with  respect  to  releases 
where  either  the  release  is  on,  or  the 
sole  source  of  the  release  is  from,  any 
facility  or  vessel  under  the  jurisdiction, 
custody,  or  control  of  DOD.  DOD  may 
also,  consistent  with  its  operational 
requirements  and  upon  request  of  the 
O^,  provide  locally  deployed  USN  oil 
spill  equipment  and  provide  assistance 
to  other  federal  agencies  on  request.  The 
following  two  branches  of  DOD  have 
particularly  relevant  expertise: 

(i)  The  United  States  Army  Corps  of 
Engineers  has  specialized  equipment 
and  personnel  for  maintaining 
navigation  channels,  for  removing 
navigation  obstructions,  for 
accomplishing  structural  repairs,  and 
for  performing  maintenance  to 
hydropower  electric  generating 
equipment.  The  Corps  can  also  provide 
design  services,  perform  construction, 
and  provide  contract  writing  and 
contract  administrative  services  for 
other  federal  agencies. 

(ii)  The  USN  is  the  federal  agency 
most  knowledgeable  and  experienced  in 
ship  salvage,  shipboard  damage  control, 
and  diving.  The  USN  has  an  extensive 
array  of  specialized  equipment  and 
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personnel  available  for  use  in  these 
areas  as  well  as  specialized 
containment,  collection,  and  removal 
equipment  specifically  designed  for 
salvage-related  and  open-sea  pollution 
incidents. 

(5)  DOE  generally  provides  designated 
OSCs/RPMs  that  are  responsible  for 
taking  all  response  actions  with  respect 
to  releases  where  either  the  release  is 
on,  or  the  sole  source  of  the  release  is 
from,  any  facility  or  vessel  under  its 
jurisdiction,  custody,  or  control, 
including  vessels  bareboat-chartered 
and  operated.  In  addition,  under  the 
FRERP,  DOE  provides  advice  and 
assistance  to  other  OSCs/RPMs  for 
emergency  actions  essential  for  the 
control  of  immediate  radiological 
hazards.  Incidents  that  qualify  for  DOE 
radiological  advice  and  assistance  are 
those  believed  to  involve  source,  by¬ 
product,  or  special  nuclear  material  or 
other  ionizing  radiation  sources, 
including  radium,  and  other  naturally 
occurring  radionuclides,  as  well  as 
particle  accelerators.  Assistance  is 
available  through  direct  contact  with  the 
appropriate  DOE  Radiological 
Assistance  Coordinating  Office. 

(6)  The  Department  of  Agriculture 
(USDA)  has  scientific  and  technical 
capability  to  measure,  evaluate,  and 
monitor,  either  on  the  ground  or  by  use 
of  aircraft,  situations  where  natural 
resources  including  soil,  water,  wildlife, 
and  vegetation  have  been  impacted  by 
fire,  insects  and  diseases,  floods, 
hazardous  substances,  and  other  natural 
or  man-caused  emergencies.  The  USDA 
may  be  contacted  through  Forest  Service 
emergency  staff  officers  who  are  the 
designated  members  of  the  RRT. 
Agencies  within  USDA  have  relevant 
capabilities  and  expertise  as  follows: 

(i)  The  Forest  Service  has 
responsibility  for  protection  and 
management  of  national  forests  and 
national  grasslands.  The  Forest  Service 
has  personnel,  laboratory,  and  field 
capability  to  measure,  evaluate, 
monitor,  and  control  as  needed,  releases 
of  pesticides  and  other  hazardous 
substances  on  lands  under  its 
jurisdiction. 

(ii)  The  Agriculture  Research  Service 
(ARS)  administers  an  applied  and 
developmental  research  program  in 
animal  and  plant  protection  and 
production;  the  use  and  improvement  of 
soil,  water,  and  air;  the  processing, 
storage,  and  distribution  of  farm 
products;  and  human  nutrition.  The 
ARS  has  the  capabilities  to  provide 
regulation  of,  and  evaluation  and 
training  for,  employees  exposed  to 
biological,  chemical,  radiological,  and 
industrial  hazards.  In  emergency 
situations,  the  ARS  can  identify. 


control,  and  abate  pollution  in  the  areas 
of  air,  soil,  wastes,  pesticides,  radiation, 
and  toxic  substances  for  ARS  facilities. 

(iii)  The  Soil  Conservation  Service 
(SCS)  has  personnel  in  nearly  every 
county  in  the  nation  who  are 
knowledgeable  in  soil,  agronomy, 
engineering,  and  biology.  These  ' 
personnel  can  help  to  predict  the  effects 
of  pollutants  on  soil  and  their 
movements  over  and  through  soils. 
Technical  specialists  can  assist  in 
identifying  potential  hazardous  waste 
sites  and  provide  review  and  advice  on 
plans  for  remedial  measures. 

(iv)  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  can  respond 
in  an  emergency  to  regulate  movement 
of  diseased  or  infected  organisms  to 
prevent  the  spread  and  contamination  of 
nonafiected  areas. 

(v)  The  Food  Safety  and  Inspection 
Service  (FSIS)  has  responsibility  to 
prevent  meat  and  poultry  products 
contaminated  with  harmful  substances 
from  entering  human  food  channels.  In 
emergencies,  the  FSIS  works  with  other 
federal  and  state  agencies  to  establish 
acceptability  for  slaughter  of  exposed  or 
potentially  exposed  animals  and  their 
products.  In  addition  they  are  charged 
with  managing  the  Federal  Radiological 
Emergency  Response  Program  for  the 
USDA. 

(7)  DCX],  through  NOAA,  provides 
scientific  support  for  response  and 
contingency  planning  in  coastal  and 
marine  areas,  including  assessments  of 
the  hazards  that  may  be  involved, 
predictions  of  movement  and  dispersion 
of  oil  and  hazardous  substances  through 
trajectory  modeling,  and  information  on 
the  sensitivity  of  coastal  environments 
to  oil  and  hazardous  substances  and 
associated  clean-up  and  mitigation 
methods;  provides  exj)ertise  on  living 
marine  resources  and  their  habitats, 
including  endangered  species,  marine 
mammals  and  National  Marine 
Sanctuary  and  National  Estuarine  * 
Research  Reserve  ecosystems;  provides 
information  on  actual  and  predicted 
meteorological,  hydrological,  ice,  and 
oceanographic  conditions  for  marine, 
coastal,  and  inland  waters,  and  tide  and 
circulation  data  for  coastal  and 
territorial  waters  and  for  the  Great 
Lakes. 

(8)  HHS  assists  with  the  assessment, 
preservation,  and  protection  of  human 
health  and  helps  ensure  the  availability 
of  essential  human  services.  HHS 
provides  technical  and  nontechnical 
assistance  in  the  form  of  advice, 
guidance,  and  resources  to  other  federal 
agencies  as  well  as  state  and  local 
governments. 

(i)  The  principal  HHS  response  comes 
from  the  U.S.  Public  Health  Service  and 


is  coordinated  fiom  the  Office  of  the 
Assistant  Secretary  for  Health,  and 
various  Public  Health  Service  regional 
offices.  Within  the  Public  Health  , 

Service,  the  primary  response  to  a 
hazardous  materials  emergency  comes 
from  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  and  the 
Centers  for  Disease  Control  (CDC).  Both 
ATSDR  and  CDC  have  a  24-hour 
emergency  response  capability  wherein 
scientific  and  technical  personnel  are 
available  to  provide  technical  assistance 
to  the  lead  federal  agency  and  state  and 
local  response  agencies  on  human 
health  threat  assessment  and  analysis, 
and  exposure  prevention  and 
mitigation.  Such  assistance  is  used  for 
situations  requiring  evacuation  of 
affected  areas,  human  exposure  to 
hazardous  materials,  and  technical 
advice  on  mitigation  and  prevention. 
CDC  takes  the  lead  during  petroleum 
releases  regulated  under  the  CWA  and 
OPA  while  ATSDR  takes  the  lead  during 
chemical  releases  under  CERCLA.  Both 
agencies  are  mutually  supportive. 

(ii)  Other  Public  Health  Service 
agencies  involved  in  support  during 
hazardous  materials  incidents  either 
directly  or  through  ATSDR/CDC  include 
the  Food  and  Drug  Administration,  the 
Health  Resources  and  Services 
Administration,  the  Indian  Health 
Service,  and  the  National  Institutes  of 
Health. 

(iii)  Statutory  authority  for  HHS/ 
National  Institutes  for  Environmental 
Health  Sciences  (NIEHS)  involvement  in 
hazardous  materials  accident  prevention 
is  non-regulatory  in  nature  and  focused 
on  two  primary  areas  for  preventing 
community  and  worker  exposure  to 
hazardous  materials  releases:  (A) 

Worker  safety  training  and  (B)  basic 
research  activities.  Under  section  126  of 
SARA,  NIEHS  is  given  statutory 
authority  for  supporting  development  of 
curricula  and  model  training  programs 
for  waste  workers  and  chemical 
emergency  responders.  Under  section 
118(b)  of  the  Hazardous  Materials 
Transportation  and  Uniform  Safety  Act 
(HMTUSA),  NIEHS  also  administers  the 
Hazmat  Employee  Training  Program  to 
prepare  curricula  and  training  for 
hazardous  materials  transportation 
workers.  In  the  basic  research  arena, 
NIEHS  is  authorized  under  section  311 
of  SARA  to  conduct  a  hazardous 
substance  basic  research  and  training 
program  to  evaluate  toxic  effects  and 
assess  human  health  risks  fit)m 
accidental  releases  of  hazardous 
materials.  Under  Title  IX,  section  901(h) 
of  the  Clean  Air  Act  Amendments, 
NIEHS  also  is  authorized  to  conduct 
basic  research  on  air  pollutants,  as  well 
as  train  physicians  in  environmental 
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health.  Federal  research  and  training  in 
hazardous  materials  release  prevention 
represents  an  important  non-regulatory 
activity  and  supplements  ongoing 
private  sector  programs. 

(9)  DOI  may  be  contacted  through 
Regional  Environmental  Officers 
(REOs),  who  are  the  designated 
members  of  RRTs.  Department  land 
managers  have  jurisdiction  over  the 
national  park  system,  national  wildlife 
refuges  and  fish  hatcheries,  the  public 
lands,  and  certain  water  projects  in 
western  states.  In  addition,  bureaus  and 
offices  have  relevant  expertise  as 
follows: 

(i)  United  States  Fish  and  Wildlife 
Service  (USFWS):  Anadroinous  and 
certain  other  fishes  and  wildlife, 
including  endangered  and  threatened 
species,  migratory  birds,  and  certain 
marine  mammals;  waters  and  wetlands; 
effects  on  natural  resources;  and 
laboratory/research  facilities. 

(ii)  Geological  Survey:  Geology, 
hydrology  (ground  water  and  surface 
water),  and  natural  hazards. 

(iii)  Bureau  of  Land  Management: 
Minerals,  soils,  vegetation,  wildlife, 
habitat,  archaeology,  and  wilderness; 
and  hazardous  materials. 

(iv)  Minerals  Management  Service: 
Oversight  of  offshore  oil  and  gas 
exploration  and  production  facilities 
and  associated  pipelines  and  pipeline 
facilities  under  the  Outer  Continental 
Shelf  Lands  Act  and  the  CWA;  and  oil 
spill  response  technology  research. 

(v)  Bureau  of  Mines:  Analysis  and 
identihcation  of  inorganic  hazardous 
substances  and  technical  expertise  in 
metals  and  metallurgy  relevant  to  site 
cleanup. 

(vi)  Office  of  Surface  Mining:  Coal 
mine  wastes  and  land  reclamation. 

(vii)  National  Park  Service:  General 
biological,  natural,  and  cultural  resource 
managers  to  evaluate,  measure,  monitor, 
and  contain  threats  to  park  system  lands 
and  resources;  archaeological  and 
historical  expertise  in  protection, 
preservatirm,  evaluation,  impact 
mitigation,  and  restoration  of  cultural 
resources;  emergency  personnel. 

(viii)  Bureau  of  Reclamation: 
Operation  and  maintenance  of  water 
projects  in  the  West;  engineering  and 
hydrology;  and  reservoirs. 

(ix)  Bureau  of  Indian  Affairs: 
Coordination  of  activities  affecting 
Indian  lands:  assistance  in  identifying 
Indian  tribal  government  officials. 

(x)  Office  of  Territorial  Affairs: 
Assistance  in  implementing  the  NCP  in 
American  Samoa,  Guam,  the  Pacific 
Island  Governments,  the  Northern 
Mariana  Islands,  and  the  Virgin  Islands. 

(10)  The  Department  of  Justice  (DOJ) 
can  provide  expert  advice  on 


complicated  legal  questions  arising  from 
discharges  or  releases,  and  federal 
agency  responses.  In  addition,  the  DO) 
represents  the  federal  government, 
including  its  agencies,  in  litigation 
relating  to  such  discharges  or  releases. 
Other  legal  issues  or  questions  shall  be 
directed  to  the  federal  agency  counsel 
for  the  agency  providing  the  OSC/RPM 
for  the  response. 

(11)  The  Department  of  Labor  (DOL), 
through  OSHA  and  the  states  operating 
plans  approved  under  section  18  of  the 
OSH  Act,  has  authority  to  conduct 
safety  and  health  inspections  of 
hazardous  waste  sites  to  assure  that 
employees  are  being  protected  and  to 
determine  if  the  site  is  in  compliance 
with: 

(i)  Safety  and  health  standards  and 
regulations  promulgated  by  OSHA  (or 
the  states)  in  accordance  with  section 
126  of  SARA  and  all  other  applicable 
standards;  and 

(ii)  Regulations  promulgated  under 
the  OSH  Act  and  its  general  duty  clause. 
OSHA  inspections  may  be  self¬ 
generated,  consistent  with  its  program 
operations  and  objectives,  or  may  be 
conducted  in  response  to  requests  from 
EPA  or  another  lead  agency,  or  in 
response  to  accidents  or  employee 
complaints.  OSHA  may  also  conduct 
inspections  at  hazardous  waste  sites  in 
those  states  with  approved  plans  that 
choose  not  to  exercise  their  jurisdiction 
to  inspect  such  sites.  On  request,  OSHA 
will  provide  advice  and  assistance  to 
EPA  and  other  NRT/RRT  agencies  as 
well  as  to  the  OSC/RPM  regarding 
hazards  to  persons  engaged  in  response 
activities.  Technical  assistance  may 
include  development  and  maintenance 
of  site  safety  plans  and  work  practices, 
assistance  with  exposure  monitoring, 
-end  help  with  other  compliance 
questions.  OSHA  may  also  take  any 
other  action  necessary  to  assure  that 
employees  are  properly  protected  at 
such  response  activities.  Any  questions 
about  occupational  safety  and  health  at 
these  sites  should  be  referred  to  the 
OSHA  Regional  Office. 

(12)  DOT  provides  response  expertise 
pertaining  to  transportation  of  oil  or 
hazardous  substances  by  all  modes  of 
transportation.  Through  the  Research 
and  Special  Programs  Administration 
(RSPA),  DOT  offers  expertise  in  the 
requirements  for  packaging,  handling, 
and  transporting  regulated  hazardous 
materials. 

(13)  The  Department  of  State  (DOS) 
will  lead  in  the  development  of 
international  joint  contingency  plans.  It 
will  also  help  to  coordinate  an 
international  response  when  discharges 
or  releases  cross  international 
boundaries  or  involve  foreign  flag 


vessels.  Additionally.  DOS  will 
coordinate  requests  for  assistance  from 
foreign  governments  and  U.S.  proposals 
for  conducting  research  at  incidents  that 
occur  in  waters  of  other  countries. 

(14)  The  Nuclear  Regulatory 
Commission  will  respond,  as 
appropriate,  to  releases  of  radioactive 
materials  by  its  licensees,  in  accordance 
with  the  NRC  Incident  Response  Plan 
(NUREG-0728)  to  monitor  the  actions  of 
those  licensees  and  assure  that  the 
public  health  and  environment  are 
protected  and  adequate  recovery 
operations  are  instituted.  The  Nuclear 
Regulatory  Commission  will  keep  EPA 
informed  of  any  significant  actual  or 
potential  releases  in  accordance  with 
procedural  agreements.  In  addition,  the 
Nuclear  Regulatory  Commission  will 
provide  advice  to  the  OSC/RPM  when 
assistance  is  required  in  identifying  the 
source  and  character  of  other  hazardous 
substance  releases  where  the  Nuclear 
Regulatory  Commission  has  licensing 
authority  for  activities  utilizing 
radioactive  materials. 

(15)  The  General  Services 
Administration  (GSA)  provides  logistic 
and  telecommunications  support  to 
federal  agencies.  During  an  emergency 
situation,  GSA  quickly  responds  to  aid 
state  and  local  governments.  The  type  of 
support  provided  might  include  leasing 
and  furnishing  office  space,  setting  up 
telecommunications  and  transportation 
services,  and  advisory  assistance. 

(16)  The  National  Response  Center 
(NRC),  located  at  USCG  Headquarters,  is 
the  national  communications  center, 
continuously  manned  for  handling 
activities  related  to  response  actions. 

The  NRC  acts  as  the  single  federal  point 
of  contact  for  all  pollution  incident 
reporting  and  as  the  NRT 
communications  center.  These  response 
actions  include:  Oil  and  hazardous 
substances,  radiological,  biological, 
etiological,  surety  materials,  munitions, 
and  fuels.  Notice  of  discharges  must  be 
made  telephonically  through  a  toll  free 
number  or  a  special  local  number 
(Telecommunication  Device  for  the  Deaf 
(TDD)  and  collect  calls  accepted.)  The 
telephone  report  is  distributed  to  any 
interested  NRT  member  agency  or 
federal  entity  that  has  established  a 
written  agreement  or  understanding 
with  the  NRC.  Each  telephone  notice  is 
magnetically  voice  recorded  and 
manually  entered  into  an  on-line 
computer  data  base.  The  NRC  tracks 
medium,  major,  and  potential  major 
spills  and  provides  incident  summaries 
to  all  NRT  members  and  other  interested 
parties.  The  NRC  evaluates  incoming 
information  and  immediately  advises 
FEMA  of  a  potential  major  disaster  or 
evacuations  situation.  The  NRC 
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provides  facilities  for  the  NRT  to  use  in 
coordinating  a  national  response  action, 
when  required;  assists  in  arrangements 
for  regular  as  well  as  special  NRT 
meetings  and  maintains  information  on 
the  time  and  place  of  such  meetings; 
and  sends  representatives  to  RRT 
meetings  as  appropriate.  The  NRC  is 
available  to  assist  all  NRT  agencies  as 
needed. 

§  300.1 80  State  and  local  participation  In 
response. 

(a)  Each  state  governor  is  requested  to 
designate  one  state  office/representative 
to  represent  the  state  on  the  appropriate 
RRT.  The  state’s  office/representative 
may  participate  fully  in  all  activities  of 
the  appropriate  RRT.  Each  state 
governor  is  also  requested  to  designate 
a  lead  state  agency  that  will  direct  state- 
lead  response  operations.  This  agency  is 
responsible  for  designating  the  OSC/ 
RPM  for  state-lead  response  actions, 
designating  SACs  for  federal-lead 
response  actions,  and  coordinating/ 
communicating  with  any  other  state 
agencies,  as  appropriate.  Local 
governments  are  invited  to  participate 
in  activities  on  the  appropriate  RRT  as 
may  be  provided  by  state  law  or 
arranged  by  the  state’s  representative. 
Indian  trib^  wishing  to  participate 
should  assign  one  p>erson  or  office  to 
represent  the  tribal  government  on  the 
appropriate  RRT. 

(b)  Appropriate  local  and  state 
officials  (including  Indian  tribes)  will 
participate  as  part  of  the  response 
structure  as  provided  in  the  ACP. 

ic)  In  addition  to  meeting  the 
requirements  for  local  emergency  plans 
under  SaRA  section  303,  state  and  local 
government  <<gencies  are  encouraged  to 
include  conting.^ncy  planning  for 
responses,  consistent  with  the  NCP, 
RCP,  and  ACP  in  all  emergency  and 
disaster  planning. 

(d)  For  facilities  not  addressed  under 
CERCLA  or  the  CWA,  states  are 
encouraged  to  imdertake  response 
actions  themselves  or  to  use  their 
authorities  to  compel  potentially 
responsible  parties  to  undertake 
response  actions. 

(e)  States  are  encouraged  to  enter  into 
cooperative  agreements  pursuant  to 
section  104  (c)(3)  and  (d)  of  CERCLA  to 
enable  them  to  undertake  actions 
authorized  under  subpart  E  of  the  NCP. 
Requirements  for  entering  into  these 
agreements  are  included  in  subpart  F  of 
the  NCP.  A  state  agency  that  acts 
pursuant  to  such  agreements  is  referred 
to  as  the  lead  agency.  In  the  event  there 
is  no  cooperative  agreement,  the  lead 
agency  can  be  designated  in  a  SMOA  or 
other  agreement. 


(0  Because  state  and  local  public 
safety  organizations  would  normally  be 
the  first  government  representatives  at 
the  scene  of  a  discharge  or  release,  they 
are  expected  to  initiate  public  safety 
measures  that  are  necessary  to  protect 
public  health  and  welfare  and  ffiat  are 
consistent  with  containment  and 
cleanup  requirements  in  the  NCP,  and 
are  responsible  for  directing  evacuations 
pursuant  to  existing  state  or  local 
procedures. 

§  300.1 85  Nongovernmental  participation . 

(a)  Industry  groups,  academic 
organizations,  and  others  are 
encouraged  to  commit  resources  for 
response  operations.  Specific 
commitments  should  l^  listed  in  the 
RCP  and  ACP.  Those  entities  required  to 
develop  tank  vessel  and  facility 
response  plans  under  CWA  section 
311(j)  must  be  able  to  respond  to  a 
worst-case  discharge  to  the  maximum 
extent  practicable,  and  should  commit 
sufficient  resources  to  implement  other 
aspects  of  those  plans. 

(b)  The  technical  and  scientific 
information  generated  by  the  local 
community,  along  with  information 
from  federal,  state,  and  local 
governments,  should  be  used  to  assist 
the  OSC/RPM  in  devising  response 
strategies  where  effective  standard 
techniques  are  unavailable.  Such 
information  and  strategies  will  be 
incorporated  into  the  ACP,  as 
appropriate.  The  SSC  may  act  as  liaison 
between  the  OSC/RPM  and  such 
interested  oiganizations. 

(c)  ACPs  shall  establish  procedures  to 
allow  for  well  organized,  worthwhile, 
and  safe  use  of  volunteers,  including 
compliance  with  §300.150  regarding 
worker  health  and  safety.  ACPs  should 
provide  for  the  direction  of  volunteers 
by  the  OSC/RPM  or  by  other  federal, 
state,  or  local  officials  knowledgeable  in 
contingency  operations  and  capable  of 
providing  leadership.  ACPs  also  should 
identify  specific  areas  in  which 
volunteers  can  be  used,  such  as  beach 
surv'eillancfc,  logistical  support,  and  bird 
and  wildlife  treatment.  Unless 
specifically  requested  by  the  OSC/RPM, 
volunteers  generally  should  not  be  used 
for  physical  removal  or  remedial 
activities.  If.  in  the  judgment  of  the 
OSC/RPM,  dangerous  conditions  exist, 
volunteers  shall  be  restricted  firom  on¬ 
scene  operations. 

(d)  Nongovernmental  participation 
must  be  in  compliance  with  the 
requirements  of  subpart  H  of  this  part  if 
any  recovery  of  costs  will  be  sought. 


Subpart  C — Planning  and 
Preparedness 

§300.200  General. 

This  subpart  summarizes  emergency 
preparedness  activities  relating  to 
discharges  of  oil  and  releases  of 
hazardous  substances,  pollutants,  or 
contaminants;  describes  the  three  levels 
of  contingency  planning  under  the 
national  response  system;  and  cross- 
references  state  and  local  emergency 
preparedness  activities  under  SARA 
title  III,  also  known  as  the  “Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986”  but  referi^  to 
herein  as  “title  in.”  Regulations 
implementing  title  III  are  codified  at  40 
CFR  subchapter  J. 

§  300.205  Plannirtg  and  coordination 
structure. 

(a)  National.  As  described  in 

§  300.110,  tbe  NRT  is  responsible  for 
national  planning  and  coordination. 

(b)  Regional.  As  described  in 

§  300.115,  the  RRTs  are  responsible  for 
regional  planning  and  coordination. 

(c)  Area.  As  required  by  section  311(j) 
of  the  CWA,  under  the  direction  of  the 
federal  OSC  for  its  area.  Area 
Committees  comprising  qualified 
personnel  of  federal,  state,  and  local 
agencies  shall  be  responsible  fon 

(1)  Preparing  an  ACP  for  their  areas 
(as  described  in  §  300.210(c)); 

(2)  Working  with  appropriate  federal, 
state,  and  local  officials  to  enhance  the 
contingency  planning  of  those  officials 
and  to  assure  pre-planning  of  joint 
response  efforts,  including  appropriate 
procedures  for  mechanical  recovery, 
dispersal,  shoreline  cleanup,  protection 
of  sensitive  environmental  areas,  and 
protection,  rescue,  and  rehabilitation  of 
fisheries  and  wildlife;  and 

(3)  Working  with  appropriate  federal, 
state,  and  local  officials  to  expedite 
decisions  for  the  use  of  dispersants  and 
other  mitigating  substances  and  devices. 

(d)  State.  As  provided  by  sections  301 
and  303  of  title  IB,  the  SERC  of  each 
state,  appointed  by  the  Governor,  is  to 
designate  emergency  planning  districts, 
appoint  Local  Emergency  Planning 
Committees  (LEPCs),  supervise  and 
coordinate  their  activities,  and  review 
local  emergency  response  plans,  which 
are  describe  in  §  300.215.  The  SERC 
also  is  to  establish  procedures  for 
receiving  and  processing  requests  from 
the  public  for  information  generated  by 
title  in  reporting  requirements  and  to 
designate  an  official  to  serve  as 
cooi^inator  for  information. 

(e)  Local.  As  provided  by  sections  301 
and  303  of  title  IB,  emergency  planning 
districts  are  designated  by  the  SERC  in 
order  to  facilitate  the  preparation  and 
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implementation  of  emergency  plans. 

Ea^  LEPC  is  to  prepare  a  local 
emergency  response  plan  for  the 
emergency  planning  district  and 
establish  procedures  for  receiving  and 
processing  requests  from  the  public  for 
information  generated  by  title  III 
reporting  requirements.  The  LEPC  is  to 
appoint  a  chair  and  establish  rules  for 
the  LEPC.  The  LEPC  is  to  designate  an 
official  to  serve  as  coordinator  for 
information  and  designate  in  its  plan  a 
community  emergency  coordinator. 

§  300.21 0  Federal  contingency  plans. 

There  are  three  levels  of  contingency 
plans  under  the  national  response 
system:  The  National  Contingency  Plan, 
RCPs,  and  ACPs.  These  plans  are 
available  for  inspection  at  EPA  regional 
offices  or  USCG  district  offices. 

Addresses  and  telephone  numbers  for 
these  offices  may  be  found  in  the  United 
States  Government  Manual,  issued 
annually,  or  in  local  telephone 
directories. 

(a)  The  National  Contingency  Plan. 

The  purpose  and  objectives,  authority, 
and  scope  of  the  NCP  are  described  in 
§§  300.1  through  300.3. 

(b)  Regional  Contingency  Plans.  The 
RRTs,  working  with  the  states,  shall 
develop  federal  RCPs  for  each  standard 
federal  region,  Alaska,  Oceania  in  the 
Pacific,  and  the  Caribbean  to  coordinate 
timely,  effective  response  by  various 
federal  agencies  and  other  organizations 
to  discharges  of  oil  or  releases  of 
hazardous  substances,  pollutants,  or 
contaminants.  RCPs  shall,  as 
appropriate,  include  information  on  all 
useful  facilities  and  resources  in  the 
region,  from  government,  commercial, 
academic,  and  other  sources.  To  the 
greatest  extent  possible.  RCPs  shall 
follow  the  format  of  the  NCP  and  be 
coordinated  with  state  emergency 
response  plans,  ACPs,  which  are 
described  in  §  300.210(c),  and  title  III 
local  emergency  response  plans,  which 
are  descril^  in  §  300.215.  Such 
coordination  should  be  accomplished 
by  working  with  the  SERCs  in  the  region 
covered  by  the  RCP.  RCPs  shall  contain 
lines  of  demarcation  between  the  inland 
and  coastal  zones,  as  mutually  agreed 
upon  by  USCG  and  EPA. 

(c)  Area  Contingency  Plans.  (1)  Under 
the  direction  of  an  OSC  and  subject  to 
approval  by  the  lead  agency,  each  Area 
Committee,  in  consultation  with  the 
appropriate  RRTs,  Coast  Guard  DRGs, 
the  NSFCC,  SSCs,  LEPCs,  and  SERCs, 
shall  develop  an  ACP  for  its  designated 
area.  This  plan,  when  implemented  in 
conjimction  with  other  provisions  of  the 
NCP,  shall  be  adequate  to  remove  a 
worst  case  discharge  under  §  300.324, 
and  to  mitigate  or  prevent  a  substantial 


threat  of  such  a  discharge,  from  a  vessel, 
ofrshore  facility,  or  onshore  facility 
operating  in  or  near  the  area. 

(2)  The  areas  of  responsibility  may 
include  several  title  III  local  planning 
districts,  or  parts  of  such  districts.  In  * 
developing  the  ACP,  the  OSC  shall 
coordinate  with  affected  SERCs  and 
LEPCs.  The  ACP  shall  provide  for  a  well 
coordinated  response  that  is  integrated 
and  compatible,  to  the  greatest  extent 
possible,  with  all  appropriate  response 
plans  of  state,  local,  and  non-federal 
entities,  and  especially  with  title  III 
local  emergency  response  plans. 

(3)  The  ACP  shall  include  the 
following: 

(i)  A  description  of  the  area  covered 
by  the  plan,  including  the  areas  of 
special  economic  or  environmental 
importance  that  might  be  damaged  by  a 
discharge; 

(ii)  A  description  in  detail  of  the 
responsibilities  of  an  owner  or  operator 
and  of  federal,  state,  and  local  agencies 
in  removing  a  discharge,  and  in 
mitigating  or  preventing  a  substantial 
threat  of  a  discharge; 

(iii)  A  list  of  equipment  (including 
firefighting  equipment),  dispersants,  or 
other  mitigating  substances  and  devices, 
and  personnel  available  to  an  owner  or 
operator  and  federal,  state,  and  local 
agencies,  to  ensure  an  effective  and 
immediate  removal  of  a  discharge,  and 
to  ensure  mitigation  or  prevention  of  a 
substantial  threat  of  a  discharge  (this 
may  be  provided  in  an  appendix  or  by 
reference  to  other  relevant  emergency 
plans  (e.g.,  state  or  LEPC  plans),  which 
include  such  equipment  lists); 

(iv)  A  description  of  procedures  to  be 
followed  for  obtaining  an  expedited 
decision  regarding  the  use  of 
dispersants;  and 

(v)  A  detailed  description  of  how  the 
plan  is  integrated  into  other  ACPs  and 
tank  vessel,  offshore  facility,  and 
onshore  facility  response  plans 
approved  by  the  President,  and  into 
operating  procedures  of  the  NSFCC. 

(4)(i)  In  order  to  provide  for 
coordinated,  immediate  and  effective 
protection,  rescue,  and  rehabilitation  of. 
and  minimization  of  risk  of  injury  to, 
fish  and  wildlife  resources  and  habitat. 
Area  Committees  shall  incorporate  into 
each  ACP  a  detailed  annex  containing  a 
Fish  and  Wildlife  and  Sensitive 
Environments  Plan  that  is  consistent 
with  the  RCP  and  NCP,  The  annex  shall 
be  prepared  in  consultation  with  the 
USFWS  and  NOAA  and  other  interested 
natural  resource  management  agencies 
and  parties.  It  shall  address  fish  and 
wildlife  resources  and  their  habitat,  and 
shall  include  other  areas  considered 
sensitive  environments  in  a  separate 
section  of  the  annex,  based  upon  Area 


Committee  recommendations.  The 
annex  will  provide  the  necessary 
information  and  procedures  to 
immediately  and  effectively  respond  to 
discharges  that  may  adversely  affect  fish 
and  wildlife  and  their  habitat  and 
sensitive  environments,  including 
provisions  for  a  response  to  a  worst  case 
discharge.  Such  information  shall 
include  the  identification  of  appropriate 
agencies  and  their  responsibilities, 
procedures  to  notify  these  agencies 
following  a  discharge  or  thr^t  of  a 
discharge,  protocols  for  obtaining 
required  fish  and  wildlife  permits  and 
other  necessary  permits,  and  provisions 
to  ensure  compatibility  of  annex-related 
activities  with  removal  operations. 

(ii)  The  annex  shall: 

(A)  Identify  and  establish  priorities 
for  fish  and  wildlife  resources  and  their 
habitats  and  other  important  sensitive 
areas  requiring  protection  from  any 
direct  or  indirect  effects  from  discharges 
that  may  occur.  These  effects  include, 
but  are  not  limited  to,  any  seasonal  or 
historical  use,  as  well  as  all  critical, 
special,  significant  or  otherwise 
desimated  protected  areas. 

(Bj  Provide  a  mechanism  to  be  used 
during  a  spill  response  for  timely 
identification  of  protection  priorities  of 
those  fish  and  wildlife  resources  and 
habitats  and  sensitive  environmental 
areas  that  may  be  threatened  or  injured 
by  a  discharge.  These  include  as 
appropriate,  not  only  marine  and 
freshwater  species,  habitats,  and  their 
food  sources,  but  also  terrestrial  wildlife 
and  their  habitats  that  may  be  affected 
directly  by  onshore  oil  or  indirectly  by 
oil-related  factors,  sucb  as  loss  or 
contamination  of  forage.  The 
mechanism  shall  also  provide  for 
expeditious  evaluation  and  appropriate 
consultations  on  the  effects  to  fish  and 
wildlife,  their  habitat,  and  other 
sensitive  environments  from  the 
application  of  chemical 
countermeasures  or  other 
countermeasures  not  addressed  under 
para^aph  (c)(3)(iii)  of  this  section. 

(C)  Identify  potential  environmental 
effects  on  fish  and  wildlife,  their 
habitat,  and  other  sensitive 
environments  resulting  from  removal 
actions  or  countermeasures,  including 
the  option  of  no  removal.  Based  on  this 
evaluation  of  potential  environmental 
effects,  the  annex  should  establish 
priorities  for  application  of 
countermeasure  and  removal  actions  to 
habitats  within  the  geographic  region  of 
the  ACP.  The  annex  should  establish 
methods  to  minimize  the  identified 
effects  on  fish  and  wildlife  because  of 
response  activities,  including,  but  not 
limited  to:  Disturbance  of  sensitive  areas 
and  habitats:  illegal  or  inadvertent 
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taking  or  disturbance  of  fish  and 
wildlife  or  specimens  by  response 
personnel:  and  fish  and  wildlife,  their 
habitat,  and  environmentally  sensitive 
areas  coming  in  contact  with  various 
cleaning  or  bioremediation  agents. 
Furthermore,  the  annex  should  identify 
the  areas  where  the  movement  of  oiled 
debris  may  pose  a  risk  to  resident, 
transient,  or  migratory  fish  and  wildlife, 
and  other  sensitive  environments  and 
should  discuss  measures  to  be 
considered  for  removing  such  oiled 
debris  in  a  timely  fashion  to  reduce 
such  risk. 

(D)  Provide  for  pre-approval  of 
application  of  specific  countermeasures 
or  removal  actions  that,  if  expeditiously 
applied,  will  minimize  adverse  spill- 
induced  impacts  to  fish  and  wildlife 
resources,  their  habitat,  and  other 
sensitive  environments.  Such  pre¬ 
approval  plans  must  be  consistent  with 
paragraphs  (c)(3)  (i)  and  (iii)  of  this 
section  and  subpart  J  requirements,  and 
must  have  the  concurrence  of  the 
natural  resource  trustees. 

(E)  Provide  monitoring  plan(s)  to 
evaluate  the  effectiveness  of  different 
countermeasures  or  removal  actions  in 
protecting  the  environment.  Monitoring 
should  include  “set-aside”  or  “control" 
areas,  where  no  mitigative  actions  are 
taken. 

(F)  Identify  and  provide  for  the 
acquisition  and  utilization  of  necessary 
response  capabilities  for  protection, 
rescue,  and  rehabilitation  of  fish  and 
wildlife  resources  and  habitat.  This  may 
include  appropriately  permitted  private 
organizations  and  individuals  with 
appropriate  expertise  and  experience. 
The  suitable  organizations  should  be 
identihed  in  cooperation  with  natural 
resource  law  enforcement  agencies. 

Such  capabilities  shall  include,  but  not 
be  limited  to,  identification  of  facilities 
and  equipment  necessary  for  deterring 
sensitive  fish  and  wildlife  from  entering 
oiled  areas,  and  for  capturing,  holding, 
cleaning,  and  releasing  injured  wildlife. 
Plans  for  the  provision  of  such 
capabilities  shall  ensure  that  there  is  no 
interference  with  the  OSC’s  removal 
operations. 

(G)  Identify  appropriate  federal  and 
state  agency  contacts  and  alternates 
responsible  for  coordination  of  fish  and 
wildlife  rescue  and  rehabilitation  and 
protection  of  sensitive  environments; 
identify  and  provide  for  required  fish 
and  w'ildlife  handling  and  rehabilitation 
permits  necessary  under  federal  and 
state  laws;  and  provide  guidance  on  the 
implementation  of  law  enforcement 
requirements  included  under  current 
federal  and  state  laws  and 
corresponding  regulations. 
Requirements  include,  but  are  not 


limited  to  procedures  regarding  the 
capture,  transport,  rehabilitation,  release 
of  wildlife  exposed  to  or  threatened  by 
oil.  and  disposal  of  contaminated 
carcasses  of  wildlife. 

(H)  Identify  and  secure  the  means  for 
providing,  if  needed,  the  minimum 
required  OSHA  and  EPA  training  for 
volunteers,  including  those  who  assist 
with  injured  wildlife. 

(I)  Define  the  requirements  for 
evaluating  the  compatibility  between 
this  annex  and  non-federal  response 
plans  (including  those  of  vessels, 
facilities  and  pipelines)  on  issues 
affecting  fish  and  wildlife,  their  habitat, 
and  sensitive  environments. 

§  300.21 2  Area  response  drills. 

The  OSC  periodically  shall  conduct 
drills  of  removal  capability  (including 
fish  and  wildlife  response  capability), 
without  prior  notice,  in  areas  for  which 
ACPs  are  required  by  §  300.210(c)  and 
under  relevant  tank  vessel  and  facility 
response  plans. 

§  300.215  Title  III  local  emergency 
response  plans. 

This  section  describes  and  cross- 
references  the  regulations  that 
implement  title  in.  These  regulations 
are  codified  at  40  CFR  part  355. 

(a)  Each  LEPC  is  to  prepare  an 
emergency  response  plan  in  accordance 
with  section  303  of  title  III  and  review 
the  plan  once  a  year,  or  more  frequently 
as  changed  circumstances  in  the 
community  or  at  any  facility  may 
require.  Such  title  III  local  emergency 
response  plans  should  be  closely 
coordinated  with  applicable  federal 
ACPs  and  state  emergency  response 
plans. 

§  300.220  Related  Title  III  issues. 

Other  related  title  III  requirements  are 
found  in  40  CFR  part  355. 

Subpart  D — Operational  Response 
Phases  for  Oil  Removal 

§  300.300  Phase  I — Discovery  or 
notification. 

(a)  A  discharge  of  oil  may  be 
discovered  through: 

(1)  A  report  submitted  by  the  person 
in  charge  of  a  vessel  or  facility,  in 
accordance  with  statutory  requirements; 

(2)  Deliberate  search  by  patrols; 

(3)  Random  or  incidental  observation 
by  government  agencies  or  the  public;  or 

(4)  Other  sources. 

(b)  Any  person  in  charge  of  a  vessel 
or  a  facility  shall,  as  soon  as  he  or  she 
has  knowledge  of  any  discharge  from 
such  vessel  or  facility  in  violation  of 
section  311(b)(3)  of  the  CWA, 
immediately  notify  the  NRC.  If  direct 
reporting  to  the  NRC  is  not  practicable. 


reports  may  be  made  to  the  USCG  or 
EPA  predesignated  OSC  for  the 
geographic  area  where  the  discharge 
occurs.  The  EPA  predesignated  OSC 
may  also  be  contacted  through  the 
regional  24-hour  emergency  response 
telephone  number.  All  such  reports 
shall  be  promptly  relayed  to  the  NRC.  If 
it  is  not  possible  to  notify  the  NRC  or 
predesignated  OSC  immediately,  reports 
may  be  made  immediately  to  the  nearest 
Coast  Guard  unit.  In  any  event  such 
person  in  charge  of  the  vessel  or  facility 
shall  notify  the  NRC  as  soon  as  possible. 

(c)  Any  other  person  shall,  as 
appropriate,  notify  the  NRC  of  a 
discharge  of  oil. 

(d)  Upon  receipt  of  a  notification  of 
discharge,  the  NRC  shall  promptly 
notify  the  OSC.  The  OSC  shall  ensure 
notification  of  the  appropriate  state 
agency  of  any  state  w’hich  is,  or  may 
reasonably  be  expected  to  be,  affected 
by  the  discharge.  The  OSC  shall  then 
proceed  with  the  following  phases  as 
outlined  in  the  RCP  and  ACP. 

§300.305  Phase  II — Preliminary  « 

assessment  and  initiation  of  action. 

(a)  The  OSC  is  responsible  for 
promptly  initiating  a  preliminary 
assessment. 

(b)  The  preliminary  assessment  shall 
be  conducted  using  available 
information,  supplemented  where 
necessary  and  possible  by  an  on-scene 
inspection.  The  OSC  shall  undertake 
actions  to: 

(1)  Evaluate  the  magnitude  and 
severity  of  the  discharge  or  threat  to 
public  health  or  welfare  or  the 
environment: 

(2)  Assess  the  feasibility  of  removal; 
and 

(3)  To  the  extent  practicable,  identify 
potentially  responsible  parties. 

(c)  Except  in  a  case  when  the  OSC  is 
required  to  direct  the  response  to  a 
discharge  that  may  pose  a  substantial 
threat  to  the  public  health  or  welfare  of 
the  United  States  (including  but  not 
limited  to  fish,  shellfish,  wildlife,  other 
natural  resources,  and  the  public  and 
private  beaches  and  shorelines  of  the 
United  States),  the  OSC  may  allow  the 
responsible  party  to  voluntarily  and 
promptly  perform  removal  actions, 
provided  the  OSC  determines  such 
actions  will  ensure  an  effective  and 
immediate  removal  of  the  discharge  or 
mitigation  dr  prevention  of  a  substantial 
threat  of  a  discharge.  If  the  responsible 
party  does  conduct  the  removal,  the 
OSC  shall  ensure  adequate  siuveillance 
over  whatever  actions  are  initiated.  If 
effective  actions  are  not  being  taken  to 
eliminate  the  threat,  or  if  removal  is  not 
being  properly  done,  the  OSC  should,  to 
the  extent  practicable  under  the 
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circumstances,  so  advise  the  responsible 
party.'If  the  responsible  party  does  not 
respond  properly  the  shall  take 
appropriate  response  actions  and  should 
notify  the  responsible  party  of  the 
potential  liability  for  f^eral  response 
costs  incurred  by  the  OSC  pursuant  to 
the  OPA  and  CWA.  Where  practicable, 
continuing  efforts  should  be  made  to 
encourage  response  by  responsible 
parties. 

(1)  In  carrying  out  a  response  under 
this  section,  the  OSC  may: 

(1)  Remove  or  arrange  for  the  removal 
of  a  discharge,  and  mitigate  or  prevent 

a  substantial  threat  of  a  discharge,  at  any 
time; 

(ii)  Direct  or  monitor  all  federal,  state, 
and  private  actions  to  remove  a 
discharge;  and 

(iii)  Remove  and,  if  necessary,  destroy 
a  vessel  discharging,  or  threatening  to 
discharge,  by  whatever  means  are 
available. 

(2)  If  the  discharge  results  in  a 
substantial  threat  to  the  public  health  or 
welfare  of  the  United  States  (including, 
but  not  limited  to  fish,  shellfish, 
wildlife,  other  natural  resources,  and 
the  public  and  private  beaches  and 
.shorelines  of  the  United  States),  the 
OSC  must  direct  all  response  efforts,  as 
provided  in  §  300.322(b)  of  this  part. 

The  OSC  should  declare  as 
expeditiously  as  practicable  to  spill 
response  participants  that  the  federal 
government  will  direct  the  response. 

The  OSC  may  act  without  regard  to  any 
other  provision  of  the  law  governing 
contracting  procedures  or  employment 
of  personnel  by  the  federal  government 
in  removing  or  arranging  for  the  removal 
of  such  a  discharge. 

(d)  The  OSC  shall  ensure  that  the 
natural  resource  trustees  are  promptly 
notihed  in  the  event  of  any  discharge  of 
oil,  to  the  maximum  extent  practicable 
as  provided  in  the  Fish  and  Wildlife  and 
Sensitive  Environments  Plan  annex  to 
the  ACP  for  the  area  in  which  the 
discharge  occurs.  The  OSC  and  the 
trustees  shall  coordinate  assessments, 
evaluations,  investigations,  and 
planning  with  respect  to  appropriate 
removal  actions.  The  OSC  shall  consult 
with  the  affected  trustees  on  the 
appropriate  removal  action  to  be  taken. 
The  trustees  will  provide  timely  advice 
concerning  recommended  actions  with 
regard  to  trustee  resources  potentially 
affected.  The  trustees  also  will  assure 
that  the  OSC  is  informed  of  their 
activities  in  natural  resource  damage 
assessment  that  may  affect  response 
operations.  When  circumstances  permit, 
the  OSC  shall  share  the  use  of  response 
resources  with  the  trustees,  provided 
trustee  activities  do  not  interfere  with 
response  actions.  The  lead 


administrative  trustee  shall,  as 
appropriate,  apply  to  the  OSC  for  access 
to  federal  response  resources  on  behalf 
of  all  trustees. 

§300.310  Phase  lit— Containment, 
countermeasures,  cleanup,  and  disposal. 

(a)  Defensive  actions  shall  begin  as 
soon  as  possible  to  prevent,  minimize, 
or  mitigate  threat(s)  to  the  public  health 
or  welfare  or  the  environment.  Actions 
may  include  but  are  not  limited  to: 
Analyzing  water  samples  to  determine 
the  source  and  spread  of  the  oil; 
controlling  the  source  of  discharge; 
measuring  and  sampling;  source  and 
spread  control  or  salvage  operations; 
placement  of  physical  barriers  to  deter 
the  spread  of  the  oil  and  to  protect 
natural  resources  and  sensitive 
ecosystems;  control  of  the  water 
discharged  from  upstream 
impoundment;  and  the  use  of  chemicals 
and  other  materials  in  accordance  with 
subpart )  of  this  part  to  restrain  the 
spread  of  the  oil  and  mitigate  its  effects. 
The  ACP  prepared  under  §  300.210(c) 
should  be  consulted  for  procedures  to 
be  followed  for  obtaining  an  expedited 
decision  regarding  the  use  of 
dispersants  and  other  products  listed  on 
the  NCP  Product  Schedule. 

(b)  As  appropriate,  actions  shall  be 
taken  to  recover  the  oil  or  mitigate  its 
effects.  Of  the  numerous  chemical  or 
physical  methods  that  may  be  used,  the 
chosen  methods  shall  be  the  most 
consistent  with  protecting  public  health 
and  welfare  and  the  environment. 
Sinking  agents  shall  not  be  used. 

(c)  Oil  and  contaminated  materials 
recovered  in  cleanup  operations  shall  be 
disposed  of  in  accordance  with  the  RCP, 
ACP,  and  any  applicable  laws, 
regulations,  or  requirements.  RRT  and 
ACP  guidelines  may  identify  the 
disposal  plans  to  be  followed  during  an 
oil  spill  response  and  may  address:  The 
sampling,  testing,  and  classifying  of 
recovered  oil  and  oiled  debris:  the 
segregation  and  stockpiling  of  recovered 
oil  and  oiled  debris;  prior  state  disposal 
approvals  and  permits;  and  the  routes; 
methods  (e.g.  recycle/reuse,  on-site 
burning,  incineration,  landHlling,  etc.); 
and  sites  for  the  disposal  of  collected 
oil,  oiled  debris,  and  animal  carcasses. 

§  300.31 5  Phase  IV— Documentation  and 
cost  recovery. 

(a)  All  OSLTF  users  need  to  collect 
and  maintain  documentation  to  support 
all  actions  taken  under  the  CWA.  In 
general,  documentation  shall  be 
sufhcient  to  support  full  cost  recovery 
for  resources  utilized  and  shall  identify 
the  source  and  circumstances  of  the 
incident,  the  responsible  party  or 
parties,  and  impacts  and  potential 


impacts  to  public  health  and  welfare 
and  the  environment.  Documentation 
procedures  are  contained  in  33  CFR 
subchapter  M. 

(b)  When  appropriate,  documentation 
shall  also  be  collected  for  scientific 
understanding  of  the  environment  and 
for  research  and  development  of 
improved  response  methods  and 
technology.  Funding  for  these  actions  is 
restricted  by  section  6002  of  the  OPA. 

(c)  OSCs  shall  submit  OSC  reports  to 
the  NRT  or  RRT,  only  if  requested,  as 
provided  by  §  300.165. 

(d)  OSCs  shall  ensure  the  necessary 
collection  and  safeguarding  of 
information,  samples,  and  reports., 
Samples  and  information  shall  be 
gathered  expeditiously  during  the 
response  to  ensure  an  accurate  record  of 
the  impacts  incuired.  Documentation 
materials  shall  be  made  available  to  the 
trustees  of  affected  natural  resources. 

The  OSC  shall  make  available  to 
trustees  of  the  affected  natural  resources 
information  and  documentation  in  the 
OSC’s  possession  that  can  assist  the 
trustees  in  the  determination  of  actual 
or  potential  natural  resource  iniuries- 

(e)  Information  and  reports  obtained 
by  the  EPA  or  USCG  OSC  shall  be 
transmitted  to  the  appropriate  offices 
responsible  for  follow-up  actions. 

§  300.31 7  National  response  priorities. 

(a)  Safety  of  human  life  must  be  given 
the  top  priority  during  every  response 
action.  This  includes  any  search  and 
rescue  efforts  in  the  general  proximity  of 
the  discharge  and  the  insurance  of 
safety  of  response  personnel. 

(b)  Stabilizing  the  situation  to 
preclude  the  event  from  worsening  is 
the  next  priority.  All  efforts  must  be 
focused  on  saving  a  vessel  that  has  been 
involved  in  a  grounding,  collision,  fire, 
or  explosion,  so  that  it  does  not 
compound  the  problem.  Comparable 
measures  should  be  taken  to  stabilize  a 
situation  involving  a  facility,  pipeline, 
or  other  source  of  pollution.  Stabilizing 
the  situation  includes  securing  the 
source  of  the  spill  and/or  removing  the 
remaining  oil  from  the  container  (vessel, 
tank,  or  pipeline)  to  prevent  additional 
oil  spillage,  to  reduce  the  need  for 
follow-up  response  action,  and  to 
minimize  adverse  impact  to  the 
environment. 

(c)  The  response  must  use  all 
necessary  containment  and  removal 
tactics  in  a  coordinated  manner  to 
ensure  a  timely,  effective  response  that 
minimizes  adverse  impact  to  the 
environment. 

(d)  All  parts  of  this  national  response 
strategy  should  be  addressed 
concurrently,  but  safety  and 
stabilization  are  the  highest  priorities. 
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The  OSC  should  not  delay  containment 
and  removal  decisions  unnecessarily 
and  should  take  actions  to  minimize 
adverse  impact  to  the  environment  that 
begins  as  soon  as  a  discharge  occurs,  as 
well  as  actions  to  minimize  further 
adverse  environmental  impact  from 
additional  discharges. 

(e)  The  priorities  set  forth  in  this 
section  are  broad  in  nature,  and  should 
not  be  interpreted  to  preclude  the 
consideration  of  other  priorities  that 
may  arise  on  a  site-specific  basis. 

$300,320  General  pattern  of  response. 

(a)  When  the  OSC  receives  a  report  of 
a  discharge,  actions  normally  should  be 
taken  in  the  following  sequence: 

(1)  Investigate  the  report  to  determine 
pertinent  information  such  as  the  threat 
posed  to  public  health  or  welfare  or  the 
environment,  the  type  and  quantity  of 
polluting  material,  and  the  source  of  the 
discharge. 

(2)  Officially  classify  the  size  (i.e., 
minor,  medium,  major)  and  type  (i.e., 
substantial  threat  to  the  public  health  or 
welfare,  worst  case  disc^rge)  of  the 
discharge  and  determine  the  course  of 
action  to  be  followed  to  ensure  efiective 
and  immediate  removal,  mitigation,  or 
prevention  of  the  discharge.  Some 
discharges  that  are  classified  as  a 
substantial  threat  to  the  public  health  or 
welfare  may  be  further  classified  as  a 
spill  of  national  significance  by  the 
Administrator  of  EPA  or  the 
Commandant  of  the  USCG.  The 
appropriate  course  of  action  may  be 
prescribed  in  §§  300.322,  300.323,  and 
300.324. 

(i)  When  the  reported  discharge  is  an 
actual  or  potential  major  discharge, 
immediately  notify  the  RRT,  including 
the  affected  state,  if  appropriate,  and  the 
NRC,  and  ensure  notification  of  the 
natural  resource  trustees,  as  required  by 
§  300.305(d). 

(ii)  When  the  investigation  shows  that 
an  actual  or  potential  medium  discharge 
exists,  the  OSC  shall  recommend 
activation  of  the  RRT,  if  appropriate. 

(iii)  When  the  investigation  shows 
that  an  actual  or  potential  minor 
discharge  exists,  the  OSC  shall  monitor 
the  situation  to  ensure  that  proper 
removal  action  is  being  taken. 

(3)  If  the  OSC  determines  that 
effective  and  immediate  removal, 
mitigation,  or  prevention  of  a  discharge 
can  be  achiev^  by  private  party  efforts, 
and  where  the  dis^arge  does  not  pose 
a  substantial  threat  to  ffie  public  health 
or  welfare  of  the  United  States, 
determine  whether  the  responsible  party 
or  other  person  is  properly  carrying  out 
removal.  Removal  is  l^ing  done 
properly  when: 


(i)  The  cleanup  is  fully  sufficient  to 
effectively  and  iimnediately  remove, 
minimize,  or  mitigate  threat(s)  to  public 
health  and  welfare  and  the 
environment.  Removal  efiorts  are 
improper  to  the  extent  that  federal 
efforts  are  necessary  to  remove, 
minimize  further,  or  mitigate  those 
threats;  and 

(ii)  The  removal  efforts  are  in 
accordance  with  applicable  regulations, 
including  the  NCP. 

(4)  Where  appropriate,  determine 
whether  a  state  or  political  subdivision 
thereof  has  the  capability  to  carry  out 
any  or  all  removal  actions.  If  so.  the 

may  arrange  funding  to  support 
these  actions. 

(5)  Ensure  prompt  notification  of  the 
trustees  of  affected  natural  resources  in 
accordance  with  the  applicable  RCP  and 
AGP. 

(b)  Removal  shall  be  considered 
complete  when  so  determined  by  the 
OSC  in  consultation  with  the  Governor 
or  Governors  of  the  affected  states. 

When  the  OSC  considers  removal 
complete.  OSLTF  removal  funding  shall 
end.  This  determination  shall  not 
preclude  additional  removal  actions 
imder  applicable  state  law. 

$300,322  Response  to  substantial  threats 
to  public  health  or  welfare. 

(a)  As  part  of  the  investigation 
described  in  §  300.320,  the  OSC  shall 
determine  whether  a  discharge  results 
in  a  substantial  threat  to  public  health 
or  welfare  (including,  but  not  limited  to. 
fish,  shellfish,  wildlife,  other  natural 
resources,  and  the  public  and  private 
beaches  and  shoretoes  of  the  United 
States).  Factors  to  be  considered  by  the 
OSC  in  making  this  determination 
include,  but  are  not  limited  to,  the  size 
of  the  discharge,  the  character  of  the 
discharge,  and  the  nature  of  the  threat 
to  public  health  or  welfare.  Upon 
obtaining  such  information,  the  OSC 
shall  conduct  an  evaluation  of  the  threat 
posed,  based  on  the  OSC’s  experience  in 
assessing  other  discharges,  and 
consultation  with  senior  lead  agency 
officials  and  readily  available 
authorities  on  issues  outside  the  OSC's 
technical  expertise. 

(b)  If  the  investigation  by  the  OSC 
shows  that  the  dis^arge  poses  or  may 
present  a  substantial  threat  to  public 
health  or  welfare  of  the  United  States, 
the  OSC  shall  direct  all  federal,  state,  or 
private  actions  to  remove  the  discharge 
or  to  mitigate  or  prevent  the  threat  of 
such  a  discharge,  as  appropriate.  In 
directing  the  response  in  such  cases,  the 
OSC  may  act  without  regard  to  any 
other  provision  of  law  governing 
contracting  procedures  or  employment 


of  personnel  by  the  federal  government 
to:  * 

(1)  Remove  or  arrange  for  the  removal 
of  the  discharge; 

(2)  Mitigate  or  prevent  the  substantial 
th^t  of  the  discharge;  and 

(3)  Remove  and,  if  necessary,  destroy 
a  vessel  discharging,  or  threatening  to 
discharge,  by  whatever  means  are 
available. 

(c)  In  the  case  of  a  substantial  threat 
to  public  health  or  welfare  of  the  United 
States,  the  OSC  shall: 

(1)  Assess  opporhmities  for  the  use  of 
various  special  teams  and  other 
assistance  described  in  $  300.145, 
including  the  use  of  the  services  of  the 
NSFCC,  as  appropriate; 

(2)  Request  immediate  activation  of 
the  RRT;  and 

(3)  Take  whatever  additional  response 
actions  are  deemed  appropriate, 
including,  but  not  limited  to, 
implementation  of  the  ACP  as  required 
by  section  311(j)(4)  of  the  CWA  or 
relevant  tank  vessel  or  facility  response 
plan  required  hy  section  311(j)(5)  of  the 
CWA. 

When  requested  by  the  OSC,  the  lead 
agency  or  RRT  shall  dispatch 
appropriate  personnel  to  the  scene  of 
the  discharge  to  assist  the  OSC.  This 
assistance  may  include  technical 
support  in  the  agency's  areas  of 
expertise  and  disseminating  information 
to  the  public.  The  lead  agency  shall 
ensure  that  a  contracting  officer  is 
available  on  scene,  at  the  request  of  the 
OSC 

$  300.323  Spills  of  national  significance 

(a)  A  discharge  may  be  classified  as  a 
spill  of  national  significance  (SONS)  by 
the  Administrator  of  EPA  for  discharges 
occurring  in  the  inland  zone  and  the 
Commandant  of  the  USCG  for 
discharges  occurring  in  the  coastal  zone. 

(b)  For  a  SONS  in  the  inland  zone,  the 
EPA  Administrator  may  name  a  senior 
Agency  official  to  assist  the  OSC  in: 

(1)  Communicating  with  affected 
parties  and  the  public;  and 

(2)  Coordinating  federal,  state,  local, 
and  international  resources  at  the 
national  level. 

This  strategic  coordination  will  involve, 
as  appropriate,  the  NRT,  RRT(s).  the 
Govemor(s)  of  affected  state(s).  and  the 
mayor(s)  or  other  chief  executive(s)  of 
local  govemment(s). 

(c)  For  a  SONS  in  the  coastal  zone,  the 
USCG  Commandant  may  name  a 
National  Incident  (Commander  (NIC) 
who  will  assume  the  role  of  the  OSC  in: 

(1)  Communicating  with  affected 
parties  and  the  public,  and 

(2)  Coordinating  federal,  state,  local, 
and  international  resources  at  the 
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national  level.  This  strategic 
coordination  wijl  involve,  as 
appropriate,  the  NRT,  RRT(s),  the 
Govemor(s)  of  affected  state(s),  and  the 
mayorfs)  or  other  chief  executivefs)  of 
local  govemment(s). 

§300.324  Response  to  worst  case 
discharges 

(a)  If  the  investigation  by  the  OSC 
shows  that  a  discharge  is  a  worst  case 
discharge  or  there  is  a  substantial  threat 
of  such  a  discharge,  the  OSC  shall: 

(1)  Notify  the  NSFCC; 

(2)  Require,  where  applicable, 
implementation  of  the  worst  case 
portion  of  an  approved  tank  vessel  or 
facility  response  plan  required  by 
section  311(i)(5)  of  the  CWA; 

(3)  Implement  the  worst  case  portion 
of  the  ACP  required  by  section  311(j)(4) 
of  the  CWA;  and 

(4)  Take  whatever  additional  response 
actions  are  deemed  appropriate. 

(b)  Under  the  direction  of  the  OSC, 
the  NSFCC  shall  coordinate  use  of 
private  and  public  persoiuiel  and 
equipment,  including  strike  teams,  to 
remove  a  worst  case  discharge  and 
mitigate  or  prevent  a  substantial  threat 
of  such  a  discharge. 

§300.335  Funding. 

(a)  The  OSLTF  is  available  under 
certain  circumstances  to  fund  removal 
of  oil  performed  under  section  311  of 
the  CWA.  Those  circumstances  and  the 
procedures  for  accessing  the  OSLTF  are 
described  in  33  CFR  sul^hapter  M.  The 
responsible  party,  is  liable  for  costs  of 
federal  removal  and  damages  in 
accordance  with  section  311(f)  of  the 
CWA,  section  1002  of  the  OPA,  and 
other  federal  laws. 

(b)  Where  the  OSC  requests  assistance 
from  a  federal  agency,  that  agency  may 
be  reimbursed  in  accordance  with  the 
provisions  of  33  CFR  subchapter  M. 
Specific  interagency  reimbursement 
agreements  may  be  used  when 
necessary  to  ensure  that  the  federal 
resources  will  be  available  for  a  timely 
response  to  a  discharge  of  oil. 

(c)  Procedures  for  funding  the 
initiation  of  natural  resource  damage 
assessment  are  covered  in  33  CFR 
subchapter  M. 

(d)  Response  actions  other  than 
removal,  such  as  scientific 
investigations  not  in  support  of  removal 
actions  or  law  enforcement,  shall  be 
provided  by  the  agency  with  legal 
responsibility  for  those  specific  actions. 

(e)  The  funding  of  a  response  to  a 
discharge  from  a  federally  owned, 
operated,  or  supervised  facility  or  vessel 
is  the  responsibility  of  the  owning, 
operating,  or  supervising  agency. 


(f)  The  following  agencies  have  funds 
available  for  certain  discharge  removal 
actions: 

(1)  EPA  may  provide  funds  to  begin 
timely  discharge  removal  actions  when 
the  OSC  is  an  ^A  representative. 

(2)  DOD  has  two  specific  sources  of 
funds  that  may  be  applicable  to  an  oil 
discharge  under  appropriate 
circumstances.  This  does  not  consider 
military  resources  that  might  be  made 
available  under  specific  conditions. 

(i)  Funds  required  for  removal  of  a 
sunken  vessel  or  similar  obstruction  of 
navigation  are  available  to  the  Corps  of 
Engineers  through  Civil  Works 
Appropriations,  Operations  and 
Maintenance,  General. 

(ii)  USN  may  conduct  salvage 
operations  contingent  on  defense 
operational  commitments,  when  funded 
by  the  requesting  agency.  Such  funding 
may  be  requested  on  a  direct  cite  basis. 

(3)  Pursuant  to  Title  I  of  the  OPA,  the 
state  or  states  affected  by  a  discharge  of 
oil  may  act  where  necessary  to  remove 
such  discharge.  Pursuant  to  33  CFR 
subchapter  M  states  may  be  reimbursed 
from  the  OSLTF  for  the  reasonable  costs 
incurred  in  such  a  removal. 

Subpart  E — Hazardous  Substance 
Response 

§300.400  General. 

(a)  This  subpart  establishes  methods 
and  criteria  for  determining  the 
appropriate  extent  of  response 
authorized  by  CERCLA  and  CWA 
section  311(c): 

(1)  When  there  is  a  release  of  a 
hazardous  substance  into  the 
environment;  or 

(2)  When  there  is  a  release  into  the 
environment  of  any  pollutant  or 
contaminant  that  may  present  an 
imminent  and  substantial  danger  to  the 
public  health  or  welfare. 

*  *  *  *  * 

§  300.405  Discovery  or  notification. 

(a)  A  release  may  be  discovered 
through: 

(1)  A  report  submitted  in  accordance 
with  section  103(a)  of  CERCLA,  i.e., 
reportable  quantities  codified  at  40  CFR 
part  302; 

(2)  A  report  submitted  to  EPA  in 
accordance  with  section  103(c)  of 
CERCLA; 

(3)  Investigation  by  government 
authorities  conducted  in  accordance 
with  section  104(e)  of  CERCLA  or  other 
statutory  authority; 

(4)  Notification  of  a  release  by  a 
federal  or  state  permit  holder  when 
required  by  its  p>ermit; 

(5)  Inventory  or  survey  efibrts  or 
random  or  incidental  observation 


reported  by  government  agencies  or  the 
public; 

(6)  Submission  of  a  citizen  petition  to 
EPA  or  the  appropriate  federal  facility 
requesting  a  preliminary  assessment,  in 
accordance  with  section  105(d)  of 
CERCLA; 

(7)  A  report  submitted  in  accordance 
with  section  311(b)(5)  of  the  CWA;  and 

(8)  Other  sources. 

*  *  *  *  « 

(f)  *  *  * 

(3)  If  radioactive  substances  are 
present  in  a  release,  the  EPA 
Radiological  Response  Coordinator 
should  be  notified  for  evaluation  and 
assistance  either  directly  or  via  the  NRC, 
consistent  with  §§  300.130(e)  and 
300.145(f). 

***** 

§  300.41 0  Removal  site  evaluation. 

(a)  A  removal  site  evaluation  includes 
a  removal  preliminary  assessment  and, 
if  warranted,  a  removal  site  inspection. 

(b)  A  removal  site  evaluation  of  a 
release  identified  for  possible  CERCLA 
response  pursuant  to  §  300.415  shall,  as 
appropriate,  be  undertaken  by  the  lead 
agency  as  promptly  as  possible.  The 
lead  agency  may  perform  a  removal 
preliminary  assessment  in  response  to 
petitions  submitted  by  a  person  who  is, 
or  may  be,  affected  by  a  release  of  a 
hazardous  substance,  pollutant,  or 
contaminant  pursuant  to  §  300.420(b)(5). 

(c) (1)  The  lead  agency  shall,  as 
appropriate,  base  the  removal 
preliminary  assessment  on  readily 
available  information.  A  removal 
preliminary  assessment  may  include, 
but  is  not  limited  to: 

(1)  Identification  of  the  source  and 
nature  of  the  release  or  threat  of  release; 

(ii)  Evaluation  by  ATSDR  or  by  other 
sources,  for  example,  state  public  health 
agencies,  of  the  threat  to  public  health; 

(iii)  Evaluation  of  the  magnitude  of 
the  threat; 

(iv)  Evaluation  of  factors  necessary  to 
make  the  determination  of  whether  a 
removal  is  necessary;  and 

(v)  Determination  of  whether  a 
nonfederal  party  is  undertaking  proper 
response. 

(2)  A  removal  preliminary  assessment 
of  releases  from  hazardous  waste 
management  facilities  may  include 
collection  or  review  of  data  such  as  site 
management  practices,  information  froni 
generators,  photographs,  analysis  of 
historical  photographs,  literature 
searches,  and  personal  interviews 
conducted,  as  appropriate. 

(d)  A  removal  site  inspection  may  be 
performed  if  more  information  is 
needed.  Such  inspection  may  include  a 
perimeter  (i.e.,  off-site)  or  on-site 
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inspection,  taking  into  consideration 
whether  such  inspection  can  be 
performed  safely. 

(e) (1)  As  part  of  the  evaluation  under 
this  section,  the  OSC  shall  determine 
whether  a  release  governed  by  CWA 
section  311(c)(2),  has  occurred. 

(2)  If  such  a  release  of  a  CWA 
hazardous  substance  has  occurred,  the 
,  OSC  shall  determine  whether  the 
release  results  in  a  substantial  threat  to 
the  public  health  or  welfare.  Factors  to 
be  considered  by  the  OSC  in  making 
this  determination  include,  but  are  not 
limited  to,  the  size  of  the  release,  the 
character  of  the  release,  and  the  nature 
of  the  threat  to  public  health  or  welfare. 
Upon  obtaining  relevant  elements  of 
such  information,  the  OSC  shall 
conduct  an  evaluation  of  the  threat 
posed,  based  on  the  OSC’s  experience  in 
assessing  other  releases,  and 
consultation  with  senior  lead  agency 
ofhcials  and  readily  available 
authorities  on  issues  outside  the  OSC’s 
technical  expertise. 

(f)  A  removal  site  evaluation  shall  be 
terminated  when  the  OSC  or  lead 
agency  determines: 

(1)  There  is  no  release; 

(2)  The  source  is  neither  a  vessel  nor 
a  facility  as  defined  in  §  300.5  of  the 
NCP; 

(3)  The  release  involves  neither  a 
hazardous  substance,  nor  a  pollutant  or 
contaminant  that  may  present  an 
imminent  and  substantial  danger  to 
public  health  or  welfare; 

(4)  The  release  consists  of  a  situation 
specihed  in  §  300.400(b)  (1)  through  (3) 
subject  to  limitations  on  response; 

(5)  The  amount,  quantity,  or 
concentration  released  does  not  warrant 
federal  response; 

(6)  A  party  responsible  for  the  release, 
or  any  other  person,  is  providing 
appropriate  response,  and  on-scene 
monitoring  by  the  government  is  not 
required;  or 

(7)  The  removal  site  evaluation  is 
completed. 

(g)  The  results  of  the  removal  site 
evaluation  shall  be  documented. 

(h)  The  OSC  or  lead  agency  shall 
ensure  that  natural  resource  trustees  are 
promptly  notified  in  order  that  they  may 
initiate  appropriate  actions,  including 
those  identiHed  in  subpart  G  of  this 
part.  The  OSC  or  lead  agency  shall 
coordinate  all  response  activities  with 
such  affected  trustees. 

(i)  If  the  removal  site  evaluation 
indicates  that  removal  action  under 
§  300.415  is  not  required,  but  that 
remedial  action  imder  §  300.430  may  be 
necessary,  the  lead  agency  shall,  as 
appropriate,  initiate  a  remedial  site 
evaluation  pursuant  to  §  300.420. 


§300.415  Removal  action. 

(a) (1)  In  determining  the  appropriate 
extent  of  action  to  be  taken  in  response 
to  a  given  release,  the  lead  agency  shall 
first  review  the  removal  site  evaluation, 
any  information  produced  through  a 
remedial  site  evaluation,  if  any  has  been 
done  previously,  and  the  current  site 
conditions,  to  determine  if  removal 
action  is  appropriate. 

(2)  Where  the  responsible  parties  are 
known,  an  effort  initially  shall  be  made, 
to  the  extent  practicable,  to  determine 
whether  they  can  and  will  perform  the 
necessary  removal  action  promptly  and 
properly. 

(3)  This  section  does  not  apply  to 
removal  actions  taken  pursuant  to 
section  104(b)  of  CERCLA.  The  criteria 
for  such  actions  are  set  forth  in  section 
104(b)  of  CERCLA. 

(b) (1)  At  any  release,  regardless  of 
whether  the  site  is  included  on  the 
National  Priorities  List  (NPL),  where  the 
lead  agency  makes  the  determination, 
based  on  the  factors  in  paragraph  (b)(2) 
of  this  section,  that  there  is  a  threat  to 
public  health  or  welfare  or  the 
environment,  the  lead  agency  may  take 
any  appropriate  removal  action  to  abate, 
prevent,  minimize,  stabilize,  mitigate,  or 
eliminate  the  release  or  the  threat  of 
release. 

(2)  The  following  factors  shall  be 
considered  in  determining  the 
appropriateness  of  a  removal  action 
pursuant  to  this  section: 

(i)  Actual  or  potential  exposure  to 
nearby  human  populations,  animals,  or 
the  food  chain  from  hazardous 
substances  or  pollutants  or 
contaminants; 

(ii)  Actual  or  potential  contamination 
of  drinking  water  supplies  or  sensitive 
ecosystems; 

(iii)  Hazardous  substances  or 
pollutants  or  contaminants  in  drums, 
barrels,  tanks,  or  other  bulk  storage 
containers,  that  may  pose  a  threat  of 
release; 

(iv)  High  levels  of  hazardous 
substances  or  pollutants  or 
contaminants  in  soils  largely  at  or  near 
the  surface,  that  may  migrate; 

(v)  Weather  conditions  that  may  cause 
hazardous  substances  or  pollutants  or 
contaminants  to  migrate  or  be  released; 

(vi)  Threat  of  fire  or  explosion; 

(vii)  The  availability  oi  other 
appropriate  federal  or  state  response 
mechanisms  to  respond  to  the  release; 
and 

(viii)  Other  situations  or  factors  that 
may  pose  threats  to  public  health  or 
welfare  or  the  environment. 

(3)  If  the  lead  agency  determines  that 
a  removal  action  is  appropriate,  actions 
shall,  as  appropriate,  begin  as  soon  as 
possible  to  abate,  prevent,  minimize. 


stabilize,  mitigate,  or  eliminate  the 
threat  to  public  health  or  welfare  or  the 
environment.  *rhe  lead  agency  shall,  at 
the  earliest  possible  time,  also  make  any 
necessary  determinations  pursuant  to 
paragraph  (b)(4)  of  this  section. 

(4)  Wnenever  a  planning  period  of  at 
least  six  months  exists  before  on-site 
activities  must  be  initiated,  and  the  lead 
agency  determines,  based  on  a  site 
evaluation,  that  a  removal  action  is 
appr^riate: 

(i)  'The  lead  agency  shall  conduct  an 
engineering  evaluation/cost  analysis 
(E^CA)  or  its  equivalent.  The  E^CA  is 
an  analysis  of  removal  alternatives  for  a 
site. 

(ii)  If  environmental  samples  are  to  be 
collected,  the  lead  agency  shall  develop 
sampling  and  analysis  plans  that  shall 
provide  a  process  for  obtaining  data  of 
sufBcient  quality  and  quantity  to  satisfy 
data  needs.  Sampling  and  analysis  plans 
shall  be  reviewed  and  approved  by  EPA. 
The  sampling  and  analysis  plans  shall 
consist  of  two  parts: 

(A)  The  Held  sampling  plan,  which 
describes  the  number,  type,  and  location 
of  samples  and  the  type  of  analyses;  and 

(B)  The  quality  assurance  project 
plan,  which  describes  policy, 
organization,  and  functional  activities^ 
and  the  data  quality  objectives  and 
measures  necessary  to  achieve  adequate 
data  for  use  in  planning  and 
documenting  the  removal  action. 

(5)  CERCLA  fund-financed  removal 
actions,  other  than  those  authorized 
under  section  104(b)  of  CERCLA.  shall 
be  terminated  after  $2  million  has  been 
obligated  for  the  action  or  12  months 
have  elapsed  from  the  date  that  removal 
activities  begin  on-site,  unless  the  lead 
agen^  determines  that: 

(i)  There  is  an  immediate  risk  to 
public  health  or  welfare  or  the 
environment;  continued  response 
actions  are  immediately  required  to 
prevent,  limit,  or  mitigate  an  emergency; 
and  such  assistance  will  not  otherwise 
be  provided  on  a  timely  basis;  or 
(li)  Continued  response  action  is 
otherwise  appropriate  and  consistent 
with  the  remedial  action  to  be  taken. 

(c)(1)  In  carrying  out  a  response  to  a 
release  of  a  CWA  hazardous  substance, 
as  described  in  CWA  section 
311(c)(1)(A),  the  OSC  may: 

(i)  Remove  or  arrange  for  the  removal 
of  a  release,  and  mitigate  or  prevent  a 
substantial  threat  of  a  release,  at  any 
time; 

(ii)  Direct  or  monitor  all  federal,  state, 
and  private  actions  to  remove  a  release; 
and 

(iii)  Remove  and.  if  necessary,  destroy 
a  vessel  releasing  or  tlireatening  to 
release  CWA  hazardous  substances,  by 
whatever  means  are  available. 


54764 


Federal  Register  /  Vol.  58,  No.  203  /  Friday.  October  22.  1993  /  Proposed  Rules 


(2)  If  the  investigation  by  the  OSC 
under  §  300.410  shows  that  the  release 
of  a  CWA  hazardous  substance  results 
in  a  substantial  threat  to  public  health 
or  welfare,  the  OSC  shall  direct  all 
federal,  state,  or  private  actions  to 
remove  the  release  or  to  mitigate  or 
prevent  the  threat  of  such  a  release,  as 
appropriate.  In  directing  the  response, 
the  OSC  may  act  without  regard  to  any 
other  provision  of  law  governing 
contracting  procedures  or  employment 
of  personnel  by  the  federal  government 
to:  (i)  Remove  or  arrange  for  the  removal 
of  the  release;  (ii)  mitigate  or  prevent  the 
substantial  threat  of  the  release;  and  (iii) 
remove  and,  if  necessary,  destroy  a  , 
vessel  releasing,  or  threatening  to 
release,  by  whatever  means  are 
available. 

(3)  In  the  case  of  a  release  of  a  CWA 
hazardous  substance  posing  a 
substantial  threat  to  public  health  or 
welfare,  the  OSC  shall:  (i)  Assess 
opportunities  for  the  use  of  various 
special  teams  and  other  assistance 
described  in  §300.145,  as  appropriate; 

(ii)  request  immediate  activation  of  the 
RRT;  and  (iii)  take  whatever  additional 
response  actions  are  deemed 
appropriate.  When  requested  by  the 
O^,  the  lead  agency  or  RRT  shall 
dispatch  appropriate  personnel  to  the 
scene  of  the  release  to  assist  the  OSC. 
This  assistance  may  include  technical 
support  in  the  agency’s  areas  of 
expertise  and  disseminating  information 
to  the  public  in  accordance  with 

§  300.155.  The  lead  agency  shall  ensure 
that  a  contracting  officer  is  available 
onscene,  at  the  request  of  the  OSC 

(d)  Removal  actions  shall,  to  the 
extent  practicable,  contribute  to  the 
efHcient  performance  of  any  anticipated 
long-term  remedial  action  with  respect 
to  the  release  concerned. 

(e)  The  following  removal  actions  are, 
as  a  general  rule,  appropriate  in  the 
types  of  situations  shown;  however,  this 
list  is  not  exhaustive  and  is  not 
intended  to  prevent  the  lead  agency 
from  taking  any  other  actions  deemed 
necessary  under  CERCLA,  CWA  section 
311,  or  other  appropriate  federal  or  state 
enforcement  or  response  authorities, 
and  the  list  does  not  create  a  duty  on  the 
lead  agency  to  take  action  at  any 
particular  time: 

(1)  Fences,  warning  signs,  or  other 
security  or  site  control  precautions — 
where  humans  or  animals  have  access  to 
the  release; 

(2)  Drainage  controls,  for  example, 
run-off  or  run-on  diversion — where 
needed  to  reduce  migration  of 
hazardous  substances  or  pollutants  or 
contaminants  off-site  or  to  prevent 
precipitation  or  run-off  from  other 
sources,  for  example,  flooding,  from 


entering  the  release  area  from  other 
areas; 

(3)  Stabilization  of  berms,  dikes,  or 
impoundments  or  drainage  or  closing  of 
lagoons — where  needed  to  maintain  the 
inteerity  of  the  structures; 

(4)  Capping  of  contaminated  soils  or 
sludges — where  needed  to  reduce 
migration  of  hazardous  substances  or 
pollutants  or  contaminants  into  soil, 
ground  or  surface  water,  or  air; 

(5)  Using  chemicals  and  other 
materials  to  retard  the  spread  of  the 
release  or  to  mitigate  its  effects — where 
the  use  of  such  chemicals  will  reduce 
the  spread  of  the  release; 

(6)  Excavation,  consolidation,  or 
removal  of  highly  contaminated  soils 
from  drainage  or  other  areas — where 
such  actions  will  reduce  the  spread  of. 
or  direct  contact  with,  the 
contamination; 

(7)  Removal  of  drums,  barrels,  tanks, 
or  other  bulk  containers  that  contain  or 
may  contain  hazardous  substances  or 
pollutants  or  contaminants — where  it 
will  reduce  the  likelihood  of  spillage; 
leakage;  exposure  to  humans,  animals, 
or  food  chain;  or  Are  or  explosion; 

(8)  Containment,  treatment,  disposal, 
or  incineration  of  hazardous  materials — 
where  needed  to  reduce  the  likelihood 
of  human,  animal,  or  food  chain 
exposure;  or 

(9)  Provision  of  alternative  water 
supply — where  necessary  immediately 
to  reduce  exposure  to  contaminated 
household  water  and  continuing  until 
such  time  as  local  authorities  can  satisfy 
the  need  for  a  permanent  remedy. 

(f)  Where  necessary  to  protect  public 
health  or  welfare,  the  lead  agency  shall 
request  that  FEMA  conduct  a  temporary 
relocation  or  that  state/local  officials 
conduct  an  evacuation. 

(g)  If  the  lead  agency  determines  that 
the  removal  action  will  not  fully  address 
the  threat  posed  by  the  release  and  the 
release  may  require  remedial  action,  the 
lead  agency  shall  ensure  an  orderly 
transition  from  removal  to  remedial 
response  activities. 

(n)  CERCLA  removal  actions 
conducted  by  states  under  cooperative 
agreements,  described  in  subpart  F  of 
this  part,  shall  comply  with  all 
requirements  of  this  section. 

(i)  Facilities  operated  by  a  state  or 
political  subdivision  at  the  time  of 
disposal  require  a  state  cost  share  of  at 
least  50  percent  of  Fund-financed 
response  costs  if  a  Fund-financed 
remedial  action  is  conducted. 

(j)  Fund-financed  removal  actions 
under  CERCLA  section  104  and  removal 
actions  pursuant  to  CERCLA  section  106 
shall,  to  the  extent  practicable 
considering  the  exigencies  of  the 
situation,  attain  applicable  or  relevant 


and  appropriate  requirements  (ARARs) 
under  federal  environmental  or  state 
environmental  or  facility  siting  laws. 
Waivers  described  in 
§  300.430(f)(l)(ii)(C)  may  be  used  for 
removal  actions.  Other  federal  and  state 
advisories,  criteria,  or  guidance  may,  as 
appropriate,  be  considered  in 
formulating  the  removal  action  (see 
§  300.400(^(3)).  In  determining  whether 
compliance  with  ARARs  is  practicable, 
the  lead  agency  may  consider 
appropriate  factors,  including: 

(1)  The  urgency  of  the  situation;  and 

(2)  The  scope  of  the  removal  action  to 
be  conducted. 

(k)  Removal  actions  pursuant  to 
section  106  or  122  of  C£RCLA  are  not 
subject  to  the  following  requirements  of 
this  section: 

(l)  Section  300.415(a)(2)  requirement 
to  locate  responsible  parties  and  have 
them  undertake  the  response; 

(2)  Section  300.415(b)(2)(vii) 
requirement  to  consider  the  availability 
of  other  appropriate  federal  or  state 
response  and  enforcement  mechanisms 
to  respond  to  the  release; 

(3)  Section  300.415(b)(5)  requirement 
to  terminate  response  after  S2  million 
has  been  obligated  or  12  months  have 
elapsed  from  the  date  of  the  initial 
response;  and 

(4)  Section  300.415(g)  requirement  to 
assure  an  orderly  transition  from 
removal  to  remedial  action. 

(1)  To  the  extent  practicable,  provision 
for  post-removal  site  control  following  a 
CERCLA  Fund-financed  removal  action 
at  both  NPL  and  non-NPL  sites  is 
encouraged  to  be  made  prior  to  the 
initiation  of  the  removal  action.  Such 
post-removal  site  control  includes 
actions  necessary  to  ensure  the 
effectiveness  and  integrity  of  the 
removal  action  after  the  completion  of 
the  on-site  removal  action  or  after  the  $2 
million  or  12-month  statutory  limits  are 
reached  for  sites  that  do  not  meet  the 
exemption  criteria  in  paragraph  (b)(5)  of 
this  section.  Post-removal  site  control 
may  be  conducted  by: 

(1)  The  affected  state  or  political 
subdivision  thereof  or  local  units  of 
government  for  any  removal; 

(2)  Potentially  responsible  parties;  or 

(3)  EPA’s  remedial  program  for  some 
federal-lead  Fund-financed  responses  at 
NPL  sites. 

(m)  OSCs/RPMs  conducting  removal 
actions  shall  submit  OSC  reports  to  the 
RRT  as  required  by  §  300.165. 

(n)  Community  relations  in  removal 
actions.  (1)  In  the  case  of  all  CERCLA 
removal  actions  taken  pursuant  to 

§  300.415  or  CERCLA  enforcement 
actions  to  compel  removal  response,  a 
spokesperson  shall  be  designated  by  the 
lead  agency.  The  spokesperson  shall 
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inform  the  community  of  actions  taken, 
respond  to  inquiries,  and  provide 
information  concerning  the  release.  All 
news  releases  or  statements  made  by 
participating  agencies  shall  be 
coordinated  with  the  OSCyRPM.  The 
spokesperson  shall  notify,  at  a 
minimum,  immediately  affected 
citizens,  state  and  local  officials,  and, 
when  appropriate,  civil  defense  or 
emergency  mana^ment  agencies. 

(2)  For  CERCLA  actions  where,  based 
on  the  site  evaluation,  the  lead  agency 
determines  that  a  removal  is 
appropriate,  and  that  less  than  six 
months  exists  before  on-site  removal 
activity  must  begin,  the  lead  agency 
shall: 

(i)  Publish  a  notice  of  availability  of 
the  administrative  record  file 
established  pursuant  to  §  300.820  in  a 
major  local  newspaper  of  general 
circulation  within  60  days  of  initiation 
of  on-site  removal  activity; 

(ii)  Provide  a  public  comment  period, 
as  appropriate,  of  not  less  than  30  days 
from  the  time  the  administrative  record 
File  is  made  available  for  public 
inspection,  pursuant  to  §  300.820(b)(2); 
and 

(iii)  Prepare  a  written  response  to 
significant  comments  pursuant  to 

§  300.820(b)(3). 

(3)  For  CERCLA  removal  actions 
where  on-site  action  is  expected  to 
extend  beyond  120  days  from  the 
initiation  of  on-site  removal  activities, 
the  lead  agency  shall  by  the  end  of  the 
120-day  period: 

(i)  Conduct  interviews  with  local 
officials,  community  residents,  public 
interest  groups,  or  other  interested  or 
affected  parties,  as  appropriate,  to  solicit 
their  concerns,  information  needs,  and 
how  or  when  citizens  would  like  to  be 
involved  in  the  Superfund  process; 

(ii)  Prepare  a  formal  community 
relations  plan  (CRP)  based  on  the 
community  interviews  and  other 
relevant  information,  specifying  the 
community  relations  activities  that  the 
lead  agency  expects  to  undertake  during 
the  response;  and 

(iii)  Establish  at  least  one  local 
information  repository  at  or  near  the 
location  of  the  response  action.  The 
information  repository  should  contain 
items  made  available  for  public 
information.  Further,  an  administrative 
record  Hie  established  pursuant  to 
subpart  I  of  this  part  for  all  removal 
actions  shall  be  available  for  public 
inspection  in  at  least  one  of  the 
repositories.  The  lead  agency  shall 
inform  the  public  of  the  establishment 
of  the  information  repository  and 
provide  notice  of  availability  of  the 
administrative  record  file  for  public 
review.  All  items  in  the  repository  shall 


be  available  for  public  inspection  and 
copying. 

(4)  V^ere,  based  on  the  site 
evaluation,  the  lead  agency  determines 
that  a  CERCLA  removal  action  is 
appropriate  and  that  a  planning  period 
of  at  least  six  months  exists  prior  to 
initiation  of  the  on-site  removal 
activities,  the  lead  agency  shall  at  a 
minimum: 

(i)  Comply  with  the  requirements  set 
forth  in  paragraphs  (n)(3)(i).  (ii).  and  (iii) 
of  this  section,  prior  to  the  completion 
of  the  engineering  evaluation/cost 
analysis  (EE/CA),  or  its  equivalent, 
except  that  the  information  repository 
and  the  administrative  record  file  will 
be  established  no  later  than  when  the 
EE/CA  approval  memorandum  is 
signed; 

(ii)  Publish  a  notice  of  availability  and 
brief  description  of  the  EE/CA  in  a 
major  local  newspaper  of  general 
circulation  pursuant  to  §  300.820; 

(iii)  Provide  a  reasonable  opportunity, 
not  less  than  30  calendar  days,  for 
submission  of  written  and  oral 
comments  after  completion  of  the  EE/ 
CA  pursuant  to  §  300.820(a).  Upon 
timely  request,  the  lead  agency  will 
extend  the  public  comment  period  by  a 
minimum  of  15  days;  and 

(iv)  Prepare  a  written  response  to 
significant  comments  pursuant  to 

§  300.820(a). 

***** 

Subpart  G — rustees  for  Natural 
Resources 

§  300.600  Designation  of  federal  trustees. 

(a)  The  President  is  required  to 
designate  in  the  NCP  those  federal 
officials  who  are  to  act  on  behalf  of  the 
public  as  trustees  for  natural  resources. 
Federal  officials  so  designated  will  act 
pursuant  to  section  107(f)  of  CERCLA. 
section  311(f)(5)  of  the  CWA,  and 
section  1006  of  the  OP  A.  Natural 
resources  means  land,  ftsh,  wildlife, 
biota,  air.  water,  ground  water,  drinking 
water  supplies,  and  other  such 
resources  belonging  to,  managed  by, 
held  in  trust  by,  appertaining  to,  or 
otherwise  controlled  (hereinafter 
referred  to  as  “managed  or  controlled”) 
by  the  United  States  (including  the 
resources  of  the  exclusive  economic 
zone). 

(b)  The  following  individuals  shall  be 
the  designated  trustee(s)  for  general 
categories  of  natural  resources.  They  are 
authorized  to  act  pursuant  to  section 
107(f)  of  CERCLA,  section  311(f)(5)  of 
the  CWA,  or  section  1006  of  the  OPA 
when  there  is  injury  to,  destruction  of, 
loss  of,  or  threat  to  natural  resources  as 
a  result  of  a  release  of  a  hazardous 
substance  or  a  discharge  of  oil. 


Notwithstanding  the  other  designations 
in  this  section,  ffie  Secretaries  of 
Commerce  and  the  Interior  shall  act  as 
trustees  of  those  resources  subject  to 
their  respective  management  or  control. 

(1)  Secretary  of  Commerce.  The 
Secretary  of  Commerce  shall  act  as 
trustee  for  natural  resources  managed  or 
controlled  by  DOC  or  by  other  federal 
agencies  and  that  are  found  in  or  under 
waters  navigable  by  deep  draft  vessels, 
in,  under,  or  using  tidally  influenced 
waters,  or  waters  of  the  contiguous 
zone,  the  exclusive  economic  zone,  and 
the  outer  continental  shelf,  and  in 
upland  areas  serving  as  habitat  for  i 

marine  mammals  and  other  protected 
species.  However,  before  the  Secretary 
takes  an  action  with  respect  to  an 
affected  resource  under  the  management 
or  protection  of  another  federal  agency, 
he  shall,  whenever  practicable,  seek  to 
obtain  the  concurrence  of  that  other 
federal  agency.  Examples  of  the 
Secretary’s  trusteeship  include  marine 
fishery  resources  and  their  supporting 
ecosystems;  most  anadromous  fish; 
certain  endangered  species  and  marine 
mammals;  and  the  resources  of  National 
Marine  Sanctuaries  and  National 
Estuarine  Research  Reserves. 

(2)  Secretary  of  the  Interior.  The 
Secretary  of  the  Interior  shall  act  as 
trustee  for  natural  resources  managed  or 
controlled  by  the  DOI.  Examples  of  the 
Secretary’s  trusteeship  include 
migratory  birds;  certain  anadromous 
fish,  endangered  species,  and  marine 
mammals;  federally  owned  minerals; 
and  certain  federally  managed  water 
resources.  The  Secretary  of  the  Interior 
shall  also  be  trustee  for  those  natural 
resources  for  which  an  Indian  tribe 
would  otherwise  act  as  trustee  in  those 
cases  where  the  United  States  acts  on 
behalf  of  the  Indian  tribe. 

(3)  Secretary  for  the  land  managing 
agency.  For  natural  resources  located 
on,  over,  or  under  land  administered  by 
the  United  States,  the  trustee  shall  be 
the  head  of  the  department  in  which  the 
land  managing  agency  is  found.  The 
trustees  for  the  principal  federal  land 
managing  agencies  are  the  Secretaries  of 
DOI.  USDA,  EXDD,  and  DOE. 

(4)  Head  of  authorized  agencies.  For 
natural  resources  located  in  the  United 
States  but  not  otherwise  described  in 
this  section,  the  trustee  shall  be  the 
head  of  the  federal  agency  or  agencies 
authorized  to  manage  or  control  those 
resources. 

§  300.605  State  trustees. 

State  trustees  shall  act  on  behalf  of  the 
public  as  trustees  for  natural  resources 
within  the  boundary  of  a  state  or 
belonging  to,  managed  by,  controlled  by. 
or  appertaming  to  such  state.  For  the 


54766 


Federal  Register  /  Vol.  58,  No.  203  /  Friday.  October  22,  1993  /  Proposed  Rules 


purposes  of  subpart  G  of  this  part,  the 
definition  of  the  term  "state”  does  not 
include  Indian  tribes.  The  governor  of  a 
state  is  encouraged  to  designate  a  state 
lead  trustee  to  coordinate  all  state 
trustee  responsibilities  with  other 
trustee  agencies  and  with  response 
activities  of  the  RRT  and  OSC.  The 
state’s  lead  trustee  would  designate  a 
representative  to  serve  as  contact  with 
the  OSC.  This  individual  should  have 
ready  access  to  appropriate  state 
ofhdals  with  environmental  protection, 
emergency  response,  and  natural 
resource  responsibilities.  The  EPA 
Administrator  or  USCG  Commandant  or 
their  designees  may  appoint  the  state 
lead  trustee  as  a  member  of  the  Area 
Committee.  Response  strategies  should 
be  coordinated  between  the  state  and 
other  trustees  and  the  OSC  for  specific 
natural  resource  locations  in  an  inland 
or  coastal  zone  and  should  be  included 
in  the  Fish  and  Wildlife  and  Sensitive 
Environments  Plan  annex  of  the  ACP. 

§300.610  Indian  tribes. 

The  tribal  chairmen  (or  heads  of  the 
governing  bodies)  of  Indian  tribes,  as 
defined  in  §  300.5,  or  a  person 
designated  by  the  tribal  ofiicials,  shall 
act  on  behalf  of  the  Indian  tribes  as 
trustees  for  the  natural  resources 
belonging  to,  managed  by,  controlled  by, 
or  appertaining  to  such  Indian  tribe,  or 
held  in  trust  for  the  benefit  of  such 
Indian  tribe,  or  belonging  to  a  member 
of  such  Indian  tribe,  if  such  resources 
are  subject  to  a  trust  restriction  on 
alienation.  When  the  tribal  chairman  or 
head  of  the  tribal  governing  body 
designates  another  person  as  trustee,  the 
tribal  chairman  or  head  of  the  tribal 
governing  body  shall  notify  the 
President  of  such  designation.  Such 
officials  are  authorized  to  act  when 
there  is  injury  to,  destruction  of,  loss  of, 
or  threat  to  natural  resources  as  a  result 
of  a  release  of  a  hazardous  substance. 

§  300.61 2  Foreign  trustees. 

Pursuant  to  section  1006  of  the  OPA, 
foreign  trustees  shall  act  on  behalf  of  the 
head  of  a  foreign  government  as  trustees 
for  natural  resources  belonging  to. 
managed  by,  controlled  by,  or 
appertaining  to  such  foreign 
government. 

§  300.61 5  Responsibilities  of  trustees. 

(a)  Where  there  are  multiple  trustees, 
because  of  coexisting  or  contiguous 
natural  resources  or  concurrent 
jurisdictions,  they  should  coordinate 
and  cooperate  in  carrying  out  these 
remonsibilities. 

(d)  Trustees  are  responsible  for 
designating  to  the  RRTs  and  the  Area 
Committees,  for  inclusion  in  the  RCP 


and  the  ACP,  appropriate  contacts  to 
receive  notifications  from  the  OSCs/ 

RPMs  of  discharges  or  releases. 

(c)(1)  Upon  notification  or  discovery 
of  injury  to,  destruction  of,  loss  of,  or 
threat  to  natural  resoiuoes,  trustees  may. 
pursuant  to  section  107(0  of  CERCLA, 
or  section  311(0(5)  of  the  CWA,  take  the 
following  or  other  actions  as 
appr^riate: 

(1)  Conduct  a  preliminary  sur\'ey  of 
the  area  affected  by  the  discharge  or 
release  to  determine  if  trust  resources 
under  their  jurisdiction  are,  or 
potentially  may  be,  affected; 

(ii)  Cooperate  with  the  O^/RPM  in 
coordinating  assessments, 
investigations,  and  planning; 

(iii)  Cany  out  damage  assessments;  or 

(iv)  Devise  and  carry  out  a  plan  for 
restoration,  rehabilitation,  replacement, 
or  acquisition  of  equivalent  natural 
resources.  In  assessing  damages  to 
natural  resources,  the  federal,  state,  and 
Indian  tribe  trustees  have  the  option  of 
following  the  procedures  for  natural 
resource  damage  assessments  located  at 
43CFRpartll. 

(2)  Upon  notification  or  discovery  of 
injury  to,  destruction  of,  loss  of,  or  loss 
of  use  of,  natural  resources,  or  the 
potential  for  such,  resulting  from  a 
discharge  of  oil  occurring  after  August 
18, 1990,  the  trustees,  pursuant  to 
section  1006  of  the  OPA,  are  to  take  the 
following  actions: 

(i)  In  accordance  with  OPA  section 
1006(e),  determine  the  need  for 
assessment  of  natural  resource  damages, 
collect  data  necessary  for  a  potential 
damage  assessment,  and,  where 
appropriate,  assess  damages  to  natural 
resources  under  their  trusteeship;  and 

(ii)  As  appropriate,  and  subject  to  the 
public  participation  requirements  of 
OPA  section  1006(c),  develop  and 
implement  a  plan  for  the  restoration, 
rehabilitation,  replacement,  or 
acquisition  of  the  equivalent,  of  the 
natural  resources  under  their 
trusteeship; 

(3) (i)  The  trustees,  through  the  lead 
administrative  trustee,  shall  provide 
timely  advice  on  recommended  actions 
concerning  trustee  resources  that  are 
potentially  affected  by  a  discharge  of  oil. 
This  may  include  providing  assistance 
to  the  OSC  in  identifying/ 
recommending  pre-approved  response 
techniques  and  in  predesignating 
shoreline  types  and  areas  in  ACPs. 

(ii)  The  trustees  shall  assure,  through 
the  lead  administrative  trustee,  that  the 
OSC  is  informed  of  their  activities 
regarding  natural  resource  damage 
assessment  that  may  affect  response 
operations  in  order  to  assure 
coordination  and  minimize  any 
interference  with  such  operations. 


(iii)  When  circumstances  permit,  the 
OSC  shall  share  the  use  of  f^eral 
response  resources  (including  but  not 
limited  to  aircraft,  vessels,  and  booms  to 
contain  and  remove  discharged  oil)  with 
the  trustees,  providing  trustee  activities 
do  not  interfere  with  response  actions. 

The  lead  administrative  trustee  shall,  as 
appropriate,  apply  to  the  OSC  for  access 
to  federal  response  resources  on  behalf 
of  all  trustees  for  initiation  of  damage 
assessment  and  claims  for  injuries  to 
natural  resources. 

(d)  The  authority  of  federal  trustees 
includes,  but  is  not  limited  to  the 
following  actions: 

(1)  Requesting  that  the  Attorney 
General  seek  compensation  from  the 
responsible  parties  for  the  damages 
assessed  and  for  the  costs  of  an 
assessment  and  of  restoration  planning; 
and 

(2)  Participating  in  negotiations 
between  the  United  States  and 
potentially  responsible  parties  (PRPs)  to 
obtain  PRP-financed  or  PRP-conducted 
assessments  and  restorations  for  injured 
resources  or  protection  for  threatened 
resources  and  to  agree  to  covenants  not 
to  sue,  where  appropriate. 

(3)  Requiring,  m  consultation  with  the 
lead  agency,  any  person  to  comply  with 
the  requirements  of  CERCLA  section 
104(e)  regarding  information  gathering 
and  access. 

(4)  Initiating  damage  assessments,  as 
provided  in  OPA  section  6002. 

(e)  Actions  which  may  be  taken  by 
any  trustee  pursuant  to  section  107(f)  of 
CroCLA,  section  311(f)(5)  of  the  CWA, 
or  section  1006  of  the  OPA  include,  but 
are  not  limited  to,  any  of  the  following: 

(1)  Requesting  that  an  authorized 
agency  issue  an  administrative  order  or 
pursue  injunctive  relief  against  the 
parties  responsible  for  the  discharge  or 
release;  or 

(2)  Requesting  that  the  lead  agency 
remove,  or  arrange  for  the  removal  of,  or 
provide  for  remedial  action  with  respect 
to,  any  oil  or  hazardous  substances  from 
a  contaminated  medium  pursuant  to 
section  104  of  CERCLA  or  section  311 
of  CWA. 

Subpart  H — Participation  by  Other 
Persons 

§  300.700  Activities  by  other  persons. 

(a)  General.  Except  as  provided  (e.g., 
in  CWA  section  311(c)),  any  person  may 
undertake  a  response  action  to  reduce  or 
eliminate  a  release  of  a  hazardous 
substance,  pollutant,  or  contaminant. 

(b)  Summary  of  CERCLA  authorities. 
The  mechanisms  available  to  recover 
the  costs  of  response  actions  under 
CERCLA  are,  in  summary: 

(1)  Section  107(a),  wherein  any 
person  may  receive  a  court  award  of  his 
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or  her  response  costs,  plus  interest,  from 
the  party  or  parties  found  to  be  liable; 

(2)  Section  111(a)(2),  wherein  a 
private  party,  a  PRP  pursuant  to  a 
settlement  agreement,  or  certain  foreign  • 
entities  may  Tile  a  claim  against  the 
Fund  for  reimbursement  of  response 
costs; 

(3)  Section  106(b).  wherein  any 
person  who  has  complied  with  a  section 
106(a)  order  may  petition  the  Fund  for 
reimbursement  of  reasonable  costs,  plus 
interest;  and 

(4)  Section  123,  wherein  a  general 
purpose  unit  of  local  government  may 
apply  to  the  Fund  under  40  CFR  part 
310  for  reimbursement  of  the  costs  of 
temporary  emergency  measures  that  are 
necessary  to  prevent  or  mitigate  injury 
to  human  health  or  the  environment 
associated  with  a  release. 

(c)  Section  107(a)  cost  recovery 
actions.  (1)  Responsible  parties  shall  be 
liable  for  all  response  costs  incurred  by 
the  United  States  government  or  a  state 
or  an  Indian  tribe  not  inconsistent  with 
the  NCP. 

(2)  Responsible  parties  shall  be  liable 
for  necessary  costs  of  response  actions 
to  releases  of  hazardous  substances 
incurred  by  any  other  person  consistent 
with  the  NCP. 

(3)  For  the  purpose  of  cost  recovery 
under  section  107(a)(4)(B)  of  CERCLA: 

(i)  A  private  party  response  action 
will  be  considered  “consistent  with  the 
NCP"  if  the  action,  when  evaluated  as 
a  whole,  is  in  substantial  compliance 
with  the  applicable  requirements  in 
paragraphs  (c)  (5)  and  (6)  of  this  section, 
and  results  in  a  CERCLA -quality 
cleanup;  and 

(ii)  Any  response  action  carried  out  in 
compliance  with  the  terms  of  an  order 
issu^  by  EPA  pursuant  to  sec;tion  106 
of  CERCLA.  or  a  consent  decree  entered 
into  pursuant  to  section  122  of  CERCLA. 
will  be  considered  “consistent  with  the 
NCP." 

(4)  Actions  under  §  300.700(c)(1)  will 
not  be  considered  "inconsistent  with 
the  NCP,"  and  actions  under 

§  300.700(c)(2)  will  not  be  considered 
not  "consistent  with  the  NCP,"  based  on 
immaterial  or  insubstantial  deviations 
from  the  provisions  of  40  CFR  part  300. 

(5)  The  following  provisions  of  this 
part  are  potentially  applicable  to  private 
party  response  actions: 

(i)  Section  300.150  (on  worker  health 
and  safety); 

(ii)  Section  300.160  (on 
documentation  and  cost  recovery); 

(iii)  Section  300.400(c)(1),  (4),  (5),  and 
(7)  (on  determining  the  need  for  a  Fund- 
financed  action);  (e)  (on  permit 
requirements)  except  that  the  permit 
waiver  does  not  apply  to  private  party 
response  actions;  and  (g)  (on 


identification  of  ARARs)  except  that 
applicable  requirements  of  federal  or 
state  law  may  not  be  waived  by  a  private 
party; 

(iv)  Section  300.405(b),  (c),  and  (d) 

(on  reports  of  releases  to  the  NRC); 

(v)  Section  300.410  (on  removal  site 
evaluation)  except  paragraphs  (f)(5)  and 
(6): 

(vi)  Section  300.415  (on  removal 
actions)  except  paragraphs  (a)(2), 
(b)(2)(vii).  (b)(5),  and  (g);  and  including 
§  300.415(1)  with  regard  to  meeting 
ARARs  where  practicable  except  that 
private  party  removal  actions  must 
always  comply  with  the  requirements  of 
applicable  law; 

(vii)  Section  300.420  (on  remedial  site 
evaluation); 

(viii)  Section  300.430  (on  RI/FS  and 
selection  of  remedy)  except  paragraph 
(f)(l)(ii)(C)(6)  and  that  applicable 
requirements  of  federal  or  state  law  may 
not  be  waived  by  a  private  party;  and 

(ix)  Section  300.435  (on  RD/^  and 
operation  and  maintenance). 

(6)  Private  parties  undertaking 
response  actions  should  provide  an 
opportunity  for  public  comment 
concerning  the  selection  of  the  response 
action  bas^  on  the  provisions  set  out 
below,  or  based  on  substantially 
equivalent  state  and  local  requirements. 
The  following  provisions  of  this  part 
regarding  public  participation  are 
potentially  applicable  to  private  party 
response  actions,  with  the  exception  of 
administrative  record  and  information 
repository  requirements  stated  therein: 

(i)  Section  300.155  (on  public 
information  and  community  relations); 

(ii)  Section  300.41 5(n)  (on  community 
relations  during  removal  actions); 

(iii)  Section  300.430(c)  (on 
community  relations  during  RI/FS) 
except  paragraph  (c)(5); 

(iv)  S^ion  300.430(f)  (2).  (3),  and  (6) 
(on  community  relations  during 
selection  of  remedy);  and 

(v)  Section  300.435(c)  (on  community 
relations  during  RD/RA  and  operation 
and  maintenance). 

(7)  When  selecting  the  appropriate 
remedial  action,  the  methods  of 
remedying  releases  listed  in  Appendix 
D  of  this  part  may  also  be  appropriate 
to  a  private  party  response  action. 

(8)  Except  for  actions  taken  pursuant 
to  CERCLA  section  104  or  106  or 
response  actions  for  which 
reimbursement  ftt)m  the  Fund  will  be 
sought,  any  action  to  be  taken  by  the 
lead  agency  listed  in  paragraphs  (c)(5) 
through  (c)(7)  of  this  section  may  be 
taken  by  the  person  carrying  out  the 
response  action. 

(d)  Section  111(a)(2)  claims.  (1) 
Persons,  other  than  those  listed  in 
paragraphs  (d)(1)  (i)  through  (iii)  of  this 


section,  may  be  able  to  receive 
reimbursement  of  response  costs  by 
means  of  a  claim  against  the  Fund.  The 
categories  of  persons  excluded  from 
pursuing  this  claims  authority  are: 

(1)  Federal  government; 

(ii)  State  governments,  and  their 
political  subdivisions,  unless  they  are 
potentially  responsible  parties  covered 
by  an  order  or  consent  decree  pursuant 
to  section  122  of  CERCLA;  and 

(iii)  Persons  operating  under  a 
procurement  contract  or  an  assistance 
agreement  with  the  United  States  with 
respect  to  matters  covered  by  that 
contract  or  assistance  agreement,  unless 
specifically  provided  therein. 

(2)  In  order  to  be  reimbursed  by  the 
Fund,  an  eligible  person  must  notify  the 
Administrator  of  EPA  or  designee  prior 
to  taking  a  response  action  and  receive 
prior  approval,  i.e.,  “preauthorization," 
for  such  action. 

(3)  Preauthorization  is  EPA’s  prior 
approval  to  submit  a  claim  against  the 
Fund  for  necessary  response  costs 
incurred  as  a  result  of  carrying  out  the 
NCP.  All  applications  for 
preauthorization  »vill  be  reviewed  to 
determine  whether  the  request  should 
receive  priority  for  funding.  EPA,  in  its 
discretion,  may  grant  preauthorization 
of  a  claim.  Preauthorization  will  be 
considered  only  fon 

(i)  Removal  actions  pursuant  to 
§300.415; 

(ii)  CERCLA  section  104(b)  activities; 
and 

(iii)  Remedial  actions  at  National 
Priorities  List  sites  pursuant  to 

§  300.435. 

(4)  To  receive  EPA’s  prior  approval, 
the  eligible  person  must? 

(i)  Demonstrate  technical  and  other 
capabilities  to  respond  safely  and 
effectively  to  releases  of  hazardous 
substances,  pmllutants,  or  contaminants; 
and 

(ii)  Establish  that  the  action  will  be 
consistent  with  the  NCP  in  accordance 
with  the  elements  set  forth  in 
paragraphs  (c)  (5)  through  (8)  of  this 
section. 

(5)  EPA  will  grant  preauthorization  to 
a  claim  by  a  party  it  determines  to  be 
potentially  liable  under  section  107  of 
CERCLA  only  in  accordance  with  an 
order  issued  pursuant  to  section  106  of 
CERCLA,  or  a  settlement  with  the 
federal  government  in  accordance  with 
section  122  of  CERCLA. 

(6)  Preauthorization  does  not  establish 
an  enforceable  contractual  relationship 
between  EPA  and  the  claimant. 

(7)  Preauthorization  represents  EPA’s 
commitment  that  if  funds  are 
appropriated  for  response  actions,  the 
response  action  is  conducted  in 
accordance  with  the  preauthorization 
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decision  document,  and  costs  are 
reasonable  and  necessary, 
reimbursement  will  be  made  from  the 
Superfiind,  up  to  the  maximum  amount 
provided  in  the  preauthorization 
decision  document. 

(8)  For  a  claim  to  be  awarded  under 
section  111  of  CERCLA,  EPA  must 
certify  that  the  costs  were  necessary  and 
consistent  with  the  preauthorization 
decision  document. 

(e)  Section  106(b)  petition.  Subject  to 
conditions  specified  in  CERCLA  section 
106(b),  any  person  who  has  complied 
with  an  order  issued  after  October  16, 
1986  pursuant  to  section  106(a)  of 
CERCLA,  may  seek  reimbursement  for 
response  costs  incurred  in  complying 
with  that  order  unless  the  person  has 
waived  that  right. 

(0  Section  123  reimbursement  to  local 
governments.  Any  general  purpose  unit 
of  local  government  for  a  political 
subdivision  that  is  affected  by  a  release 
may  receive  reimbursement  for  the  costs 
of  temporary  emergency  measures 
necessary  to  prevent  or  mitigate  injury 
to  human  health  or  the  environment 
subject  to  the  conditions  set  forth  in  40 
CFR  part  310.  Such  reimbursement  may 
not  exceed  $25,000  for  a  single 
resptonse. 

(^  Release  from  liability. 
Implementation  of  response  measures 
by  potentially  responsible  parties  or  by 
any  other  person  does  not  release  those 
parties  from  liability  under  section 
107(a)  of  CERCLA,  except  as  provided 
in  a  settlement  under  section  122  of 
CERCLA  or  a  federal  court  judgment. 

(h)  Oil  Pollution  Act  Claims.  Claims 
are  authorized  to  be  presented  to  the 
OSLTF  under  section  1013  of  the  OPA, 
for  certain  uncompensated  removal 
costs  or  uncompensated  damages 
resulting  from  the  discharge,  or 
substantial  threat  of  discharge,  of  oil 
from  a  vessel  or  facility  into  or  upon  the 
navigable  waters,  adjoining  shorelines, 
or  exclusive  economic  zone  of  the 
United  States.  Anyone  desiring  to  file  a 
claim  against  the  OSLTF  may  obtain 
general  information  on  the  procedure 
for  filing  a  claim  from  the  Director, 
National  Pollution  Funds  Center,  Suite 
1000, 4200  Wilson  Boulevard, 
Arlington,  Virginia  22203-1804,  (703) 
235-4756. 

***** 

Subpart  J — Use  of  Dispersants  and 
Other  Chemicals 

§  300.900  General. 

(a)  Section  311(d)(2)(G)  of  the  Clean 
Water  Act  requires  that  ^A  prepare  a 
schedule  of  dispersants,  other 
chemicals,  and  other  spill  mitigating 
devices  and  substances,  if  any,  that  may 


be  used  in  carrying  out  the  NCP.  This 
subpart  makes  provisions  for  such  a 
schedule. 

(b)  This  subpart  applies  to  the 
navigable  waters  of  the  United  States 
and  adjoining  shorelines,  the  waters  of 
the  contiguous  zone,  and  the  high  seas 
beyond  the  contiguous  zone  in 
connection  with  activities  under  the 
Outer  Continental  Shelf  Lands  Act, 
activities  under  the  Deepwater  Port  Act 
of  1974,  or  activities  that  may  affect 
natural  resources  belonging  to, 
appertaining  to,  or  under  the  exclusive 
management  authority  of  the  United 
States,  including  resources  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  of  1976. 

(c)  This  subpart  applies  to  the  use  of 
any  chemical  agents  or  other  additives 
as  defined  in  subpart  A  of  this  part  that 
may  be  used  to  remove  or  control  oil 
discharges. 

§300.905  NCP  Product  Schedule. 

(a)  Oil  Discharges.  (1)  EPA  shall 
maintain  a  schedule  of  dispersants  and 
other  chemical  or  bioremediation 
products  that  may  be  authorized  for  use 
on  oil  discharges  in  accordance  with  the 
procedures  set  forth  in  §  300.910.  This 
schedule,  called  the  NCP  Product 
Schedule,  may  be  obtained  from  the 
Emergency  Response  Division  (5202-G), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460.  The  telephone  number  is  1-202- 
260-2342. 

(2)  Products  may  be  added  to  the  NCP 
Product  Schedule  by  the  process 
specified  in  §  300.920. 

(b)  Hazardous  Substance  Releases. 

I  Reserved) 

§  300.91 0  Authorization  of  use. 

(a)  RRTs  and  Area  Committees  shall 
address,  as  part  of  their  planning 
activities,  the  desirability  of  using 
appropriate  dispersants,  surface 
washing  agents,  surface  collecting 
agents,  bioremediation  agents,  or 
miscellaneous  oil  spill  control  agents 
listed  on  the  NCP  Product  Schedule, 
and  the  desirability  of  using  appropriate 
burning  agents.  RCPs  and  ACPs  shall,  as 
appropriate,  include  applicable 
preauthorization  plans  and  address  the 
specific  contexts  in  which  such 
products  should  and  should  not  be 
used.  In  meeting  the  provisions  of  this 
paragraph,  preauthorization  plans  may 
address  factors  such  as  the  potential 
sources  and  types  of  oil  that  might  be 
spilled,  the  existence  and  location  of 
environmentally  sensitive  resources  that 
might  be  impacted  by  spilled  oil, 
available  product  and  storage  locations, 
available  equipment  and  adequately 
trained  operators,  and  the  available 


means  to  monitor  product  application 
and  effectiveness.  RRTs  shall  review 
and  either  approve,  disapprove,  or 
approve  with  modification  the 
preauthorization  plans  developed  by 
Area  Committees,  as  appropriate. 
Approved  preauthorization  plans  shall 
be  included  in  the  appropriate  RCPs  and 
ACPs.  If  the  RRT  representatives  from 
EPA  and  the  states  with  jurisdiction 
over  the  waters  of  the  area  to  which  a 
preauthorization  plan  applies  and  the 
DOC  and  DOI  natural  resource  trustees 
approve  in  advance  the  use  of  certain 
products  under  specified  circumstances 
as  described  in  the  preauthorization 
plan,  the  OSC  may  authorize  the  use  of 
the  products  without  obtaining  the 
Sfiecific  concurrences  described  in 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  For  spill  situations  that  are  not 
addressed  by  the  preauthorization  plans 
developed  pursuant  to  paragraph  (a)  oii 
this  section,  the  OSC,  with  the 
concurrence  of  the  EPA  representative 
to  the  RRT  and,  as  appropriate,  the 
concurrence  of  the  RRT  representatives 
from  the  states  with  jurisdiction  over 
the  navigable  waters  threatened  by  the 
release  or  discharge,  and  in  consultation 
with  the  DOC  and  DOI  natural  resource 
trustees,  when  practicable,  may 
authorize  the  use  of  dispersants,  surface 
washing  agents,  surface  collecting 
agents,  bioremediation  agents,  or 
miscellaneous  oil  spill  control  agents  on 
the  oil  discharge,  provided  that  the 
products  are  listed  on  the  NCP  Product 
Schedule. 

(c)  The  OSC,  with  the  concurrence  of 
the  EPA  representative  to  the  RRT  and, 
as  appropriate,  the  concurrence  of  the 
RRT  representatives  from  the  states  with 
jurisdiction  over  the  navigable  waters 
threatened  by  the  release  or  discharge, 
and  in  consultation  with  the  DOC  and 
DOI  natural  resource  trustees,  when 
practicable,  may  authorize  the  use  of 
burning  agents  on  a  case-by-case  basis. 

(d)  Tne  OSC  may  authorize  the  use  of 
any  dispersant,  surface  washing  agent, 
surface  collecting  agent,  other  chemical 
agent,  burning  agent,  bioremediation 
agent,  or  miscellaneous  oil  spill  control 
agent,  including  products  not  listed  on 
the  NCP  Product  Schedule,  without 
obtaining  the  concurrence  of  the  EPA 
representative  to  the  RRT  and,  as 
appropriate,  the  RRT  representatives 
from  the  states  with  jurisdiction  over 
the  navigable  waters  threatened  by  the 
release  or  discharge,  when,  in  the 
judgment  of  the  OSC,  the  use  of  the 
product  is  necessary  to  prevent  or 
substantially  reduce  a  hazard  to  human 
life.  Whenever  the  OSC  authorizes  the 
use  of  a  product  pursuant  to  this 
paragraph,  the  OSC  is  to  inform  the  EPA 
RRT  representative  and,  as  appropriate. 
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the  RRT  representatives  ht>m  the 
aRected  states  and,  when  practicable, 
the  DOC/DOI  natural  resources  trustees 
of  the  use  of  a  product,  including 
products  not  on  the  Schedule,  as  S004. 
as  possible.  Once  the  threat  to  human 
life  has  subsided,  the  continued  use  of 
a  product  shall  be  in  accordance  with 
paragraphs  (a),  (b),  and  (c)  of  this 
section. 

(e)  Sinking  agents  shall  not  be 
authorized  for  application  to  oil 
discharges. 

(0  When  developing  preauthorization 
plans,  RRTs  may  require  the 
performance  of  supplementary  toxicity 
and  effectiveness  testing  of  piquets,  in 
addition  to  the  test  methods  specified  in 
§300.915  and  described  in  Appendix  C 
to  part  300,  due  to  existing  site-specific 
or  area-specific  concerns. 

§  300.91 5  Data  requirements. 

(а)  Dispersants.  (1)  Name,  brand,  or 
trademark,  if  any,  under  which  the 
dispersant  is  sold. 

(2)  Name,  address,  and  telephone 
number  of  the  manufacturer,  importer, 
or  vendor. 

(3)  Name,  address,  and  telephone 
number  of  primary  distributors  or  sales 
outlets. 

(4)  Special  handling  and  worker 
precautions  for  storage  and  field 
application.  Maximum  and  minimum 
storage  temperatures,  to  include 
optimum  ranges  as  well  as  temperatures 
that  will  cause  phase  separations, 
chemical  changes,  or  other  alterations  to 
the  effectiveness  of  the  product. 

(5)  Shelf  life. 

(б)  Recommended  application 
procedures,  concentrations,  and 
conditions  for  use  depending  upon 
water  salinity,  water  temperature,  types 
and  ages  of  the  pollutants,  and  any  other 
application  restrictions. 

(7)  Effectiveness.  EPA  will  conduct 
the  effectiveness  tests  for  dispersant 
effectiveness,  using  the  Swirling  Flask 
effectiveness  test  methods  described  in 
appendix  C  to  this  part  300. 
Manufacturers  shall  submit  a  one  liter 
sample  of  their  dispersant  to  EPA  for  the 
purposes  of  EPA  conducting  these 
effectiveness  tests.  Manufacturers  are 
also  encouraged  to  provide  data  on 
product  performance  under  conditions 
other  than  those  captured  by  these  tests. 

(8)  Dispersant  Toxicity.  EPA  will 
conduct  the  toxicity  tests  for  dispersant 
toxicity,  using  the  standard  toxicity  test 
methods  described  in  appendix  C  to  this 
part  300.  Manufacturers  shall  submit  a 
one  liter  sample  of  their  dispersant  to 
EPA  for  the  purposes  of  EPA  conducting 
these  toxicity  tests. 

(9)  The  following  data  requirements 
incorporate  by  reference  standards  from 


the  1991  or  1992  Annual  Books  of 
ASTM  Standards.  American  Society  for 
Testing  and  Materials,  1916  Race  Street. 
Philadelphia.  Pennsylvania  19103.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Re^ster  in  accordance  %vith  5  U.S.C. 
552(a)  and  1  CFR  part  51.is 

(i)  Flash  Point— ^lect  appropriate 
method  from  the  following: 

(A)  ASTM — ^D  56-87,  “Standard  Test 
Method  for  Flash  Point  by  Tag  Dosed 
Tester;” 

(B)  ASTM — ^D  92-90,  “Standard  Test 
Method  for  Flash  and  Fire  Points  by 
Develaiul  Open  Cup;” 

(D  ASTM-O  93-90,  “Standard  Test 
Methods  for  Flash  Point  by  Pensky- 
Martens  Closed  Tester;” 

(D)  ASTM— D  1310-86,  “Standard 
Test  Method  for  Flash  Point  and  Fire 
Point  of  Liquids  by  Tag  Open-Cup 
Apparatus;”  or 

(E)  ASTM— D  3278-89,  “Standard 
Test  Methods  for  Flash  Point  of  Liquids 
by  Setaflash  Closed-Cup  Apparatus.” 

(ii)  Pour  Point — Use  ASTM — D  97-87, 
“Standard  Test  Method  for  Pour  Point  of 
Petroleum  Oils.” 

(iii)  Viscosity — Use  ASTM — D  445- 
88.  “Standard  Test  Method  for 
Kinematic  Viscosity  of  Transparent  and 
Opaque  Liquids  (and  the  Calculation  of 
D^amic  Viscosity).” 

(iv)  Specific  Davity — ^Use  ASTM — D 
1298^5(90),  “Standard  Test  Method  for 
Density.  Relative  Density  (Specific 
Gravity),  or  API  Gravity  of  C^de 
Petroleum  and  Liquid  Petroleum 
Products  by  Hydrometer  Method.” 

(v)  pH— Use  ASTM— D  1293-84(90), 
“Standard  Test  Methods  for  pH  of 
Water.” 

(10)  Dispersing  Agent  Components. 
Itemize  by  chemical  name  and 
percentage  by  weight  each  component 
of  the  total  formulation.  The  percentages 
will  include  maximum,  minimum,  and 
average  weights  in  order  to  reflect 
quality  control  variations  in 
manufacture  or  formulation.  In  addition 
to  the  chemical  information  provided  in 
response  to  the  ffrst  two  sentences, 
identify  the  major  components  in  at 
least  the  following  categories:  surface 
active  agents,  solvents,  and  additives. 

(11)  Heavy  Metals,  Cyanide,  and 
Chlorinated  Hydrocarbons.  Using 
standard  test  procedures,  state  the 
concentrations  or  upper  limits  of  the 
following  materials: 

(i)  Arsenic,  cadmium,  chromium, 
copper,  lead,  mercury,  nickel,  zinc,  plus 


■’Copies  of  these  standards  may  be  obtained  from 
the  pubiisber.  Copies  may  be  inspected  at  the  U.S. 
Environmental  Pi^ection  Agency,  401  M  St.,  SW.. 
Room  LG,  Washington,  DC  or  at  the  O^ce  of  the 
Federal  Register,  600  North  Capitol  Street.  NW.. 
Room  700,  Washington,  DC  20408. 


any  other  metals  that  may  be  reasonably 
expected  to  be  in  the  sample.  Atomic 
abwrption  methods  should  be  used  and 
the  detailed  analytical  methods  and 
sample  preparation  shall  be  fully 
describe. 

(11)  Cyanide.  Standard  calorimetric 
procedures  should  be  used. 

(iii)  Chlorinated  hydrocarbons.  Gas 
chromatography  should  be  used  and  the 
detailed  analytical  methcxls  and  sample 
preparation  shall  be  fully  descaibed.  At 
a  minimum,  the  following  test  methods 
shall  be  used  for  chlorinated 
hydrocerbon  analyses:  EPA  Method 
601 — Purgeable  halocarbons  (Standard 
Method  6230  B)  and  EPA  Method  608— 
OrgancKhlorine  pesticides  and  PCBs 
(Standard  Methc^  6630  C).>« 

(12)  The  technical  product  data 
submission  shall  include  the  identity  of 
the  laboratory  that  performed  the 
required  tests,  the  qualifications  of  the 
lalmratory  staff,  including  professional 
biographicail  information  for  individuals 
responsible  for  any  tests,  and  laboratory 
experience  with  similar  tests.  It  is  the 
responsibility  of  the  submitter  to  select 
competent  analytical  laboratories  based 
on  the  guidelines  contained  herein.  EPA 
reserves  the  right  to  refuse  to  acxept  a 
submission  of  technical  product  cfota 
because  of  lack  of  qualification  of  the 
analytical  laboratory,  significant 
variance  between  submitted  data  and 
any  laboratory  confirmation  performed 
by  EPA,  or  other  circumstances  that 
would  result  in  inadequate  or  inacemrate 
information  on  the  dispersing  amnt. 

(b)  Surface  washing  agents.  (1)  Name, 
brand,  or  trademark,  if  any,  under 
which  the  surfac:e  washing  agent  is  sold. 

(2)  Name,  address,  and  telephone 
number  of  the  manufadurer,  importer, 
or  vendor. 

(3)  Name,  address,  and  telephone 
number  of  primary  distributors  or  sales 

.outlets. 

(4)  Special  handling  and  worker 
precautions  for  storage  and  field 
applic:ation.  Maximum  and  minimum 
storage  temperatures,  to  include 
optimum  ranges  as  well  as  temperatures 
that  will  cause  phase  separations, 
cdiemic:al  cdianges,  or  other  alterations  to 
the  effectiveness  of  the  product 

(5)  Shelf  life. 

(6)  Recommended  application 
procedures,  concentrations,  and 


■’These  test  methods  may  be  obtained  fr^: 
Standard  Methods  for  the  Examination  of  Water  and 
Wastewater.  17th  Edition.  American  Public  Health 
Association,  1989;  or  Method  601 — Purgeable 
halocarbons.  40  CTR  part  136  and  Method  608 — 
Organochlortne  pesticide  and  PCSs.  40  CFR  part 
136.  Copies  may  be  inspected  at  the  U.S. . 
Environmental  Protection  Agency.  401  M  St.,  SW.. 
Room  LG,  Washington,  DC,  or  at  the  Office  of  the 
Federal  Register.  800  North  C^apitol  Street.  NW..' 
Room  700,  Washington,  DC  20408. 
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conditions  for  use  depending  upon 
water  salinity,  water  temperature,  types 
and  ages  of  the  pollutants,  and  any  other 
application  restrictions. 

(7)  Toxicity.  Use  standard  toxicity  test 
methods  described  in  appendix  C  to  this 
part  300. 

(8)  Follow  the  data  requirement 
spedhcations  in  paragraph  (a)(9)  of  this 
section. 

(9)  Surface  Washing  Agent 
Components.  Itemize  by  chemical  name 
and  percentage  by  wei^t  each 
component  of  the  total  formulation.  The 
percentages  will  include  maximum, 
minimum,  and  average  weights  in  order 
to  reflect  quality  control  variations  in 
manufacture  or  formulation.  In  addition 
to  the  chemical  information  provided  in 
response  to  the  first  two  sentences, 
identify  the  major  components  in  at 
least  the  following  categories:  Surface 
active  agents,  solvents,  and  additives. 

(10)  Heavy  Metals,  Cyanide,  and 
Chlorinated  Hydrocarbons.  Follow 
specifications  in  paragraph  (a)(ll)  of 
this  section. 

(11)  Analytical  Laboratory 
Requirements  for  Technical  Product 
Data.  Follow  specifications  in  paragraph 
(a)(12)  of  this  section.  In  addition, 
laboratories  p>erforming  toxicity  tests  for 
surface  washing  agent  toxicity  must 
demonstrate  previous  toxicity  test 
experience  in  order  for  their  results  to 
be  accepted.  . 

(c)  Surface  collecting  agents.  (1) 

Name,  brand,  or  trademark,  if  any, 
imder  which  the  product  is  sold. 

(2)  Name,  address,  and  telephone 
number  of  the  manufacturer,  importer, 
or  vendor. 

(3)  Name,  address,  and  telephone 
number  of  primary  distributors  or  sales 
outlets. 

(4)  Special  handling  and  worker 
precautions  for  storage  and  field 
application.  Maximum  and  minimum 
storage  temperatures,  to  include 
optimum  ranges  as  well  as  temperatures 
that  will  cause  phase  separations, 
chemical  changes,  or  other  alterations  to 
the  efiectiveness  of  the  product. 

(5)  Shelf  life. 

(6)  Recommended  application 
procedures,  concentrations,  and 
conditions  for  use  depending  upon 
water  salinity,  water  temperature,  types 
and  ages  of  the  pollutants,  and  any  other 
application  restrictions. 

(7)  Toxicity.  Use  standard  toxicity  test 
methods  described  in  appendix  C  to  this 
part  300. 

(8)  Follow  the  data  requirement 
specifications  in  paragraph  (a)(9)  of  this 
section. 

(9)  Test  to  Distinguish  Between 
Surface  Oillecting  Agents  and  Other 
Chemical  Agents. 


(i)  Method  Summary — ^Five  milliliters 
of  the  chemical  under  test  are  mixed 
with  95  milliliters  of  distilled  water  and 
allowed  to  stand  undisturbed  for  one 
hour.  Then  the  volume  of  the  upper 
phase  is  determined  to  the  nearest  one 
milliliter. 

(ii)  Apparatus. 

(A)  Mixing  Cylinder.  100  milliliter 
subdivisions  and  fitted  with  a  glass 
stopper. 

(B)  Pipettes:  Volumetric  pipette,  5.0 
milliliter. 

(C)  Timers. 

(iii)  Procedure — Add  95  milliliters  of 
distilled  water  at  22”  C.  plus  or  minus 
3”  C,  to  a  100  milliliter  mixing  cylinder. 
To  the  surface  of  the  water  in  the  mixing 
cylinder,  add  5.0  milliliters  of  the 
chemical  under  test.  Insert  the  stopper 
and  invert  the  cylinder  five  times  in  ten 
seconds.  Set  upright  for  one  hour  at  22” 
C,  plus  or  minus  3”  C,  and  then  measure 
the  chemical  layer  at  the  surface  of  the 
water.  If  the  major  portion  of  the 
chemical  added  (75  percent)  is  at  the 
water  surface  as  a  separate  and  easily 
distinguished  layer,  the  product  is  a 
surface  collecting  agent. 

(10)  Surface  Collecting  Agent 
Components.  Itemize  by  chemical  name 
and  percentage  by  wei^t  each 
component  of  the  total  formulation.  The 
percentages  should  include  maximum, 
minimum,  and  average  weights  in  order 
to  reflect  quality  control  variations  in 
manufacture  or  formulation.  In  addition 
to  the  chemical  information  provided  in 
response  to  the  first  two  sentences, 
identify  the  major  components  in  at 
least  the  following  categories:  Surface 
action  agents,  solvents,  and  additives. 

(11)  Heavy  Metals,  Cyanide,  and 
Chlorinated  Hydrocarbons.  Follow 
specifications  in  paragraph  (a)(ll)  of 
this  section. 

(12)  Analytical  Laboratory 
Requirements  for  Technical  Product 
Data.  Follow  specifications  in  paragraph 
(b)(ll)  of  this  section. 

(d)  Bioremediation  Agents.  (1)  Name, 
brand,  or  trademark,  if  any,  under 
which  the  agent  is  sold. 

(2)  Name,  address,  and  telephone 
number  of  the  manufacturer,  importer, 
or  vendor. 

(3)  Name,  address,  and  telephone 
number  of  primary  distributors  or  sales 
outlets. 

(4)  Special  handling  and  worker 
precautions  for  storage  and  field 
application.  Maximum  and  minimum 
storage  temp>eratures. 

(5)  Shelf  life. 

(6)  Recommended  application 
procedures,  concentrations,  and 
conditions  for  use  depending  upon 
water  salinity,  water  temperature,  types 


and  ages  of  the  pollutants,  and  any  other 
application  restrictions. 

(7)  Bioremediation  Agent 
Effectiveness.  Use  bioremediation  agent 
effectiveness  test  methods  described  in 
appendix  C  to  this  part  300. 

(8)  Bioremediation  Agent  Toxicity. 

Use  bioremediation  agent  toxicity  test 
methods  described  in  appendix  C  to  this 
part  300. 

(9)  Biological  additives. 

(i)  For  microbiological  cultures, 
furnish  the  following  information: 

(A)  Listing  of  each  component  of  the 
total  formulation,  other  than 
microorganisms,  by  chemical  name  and 
percentage  by  weight. 

(B)  Listing  of  all  microorganisms  by 
species. 

(C)  Percentage  of  each  species  in  the 
composition  of  the  additive. 

(D)  Optimum  pH,  temperature,  and 
salinity  ranges  for  use  of  the  additive, 
and  maximum  and  minimum  pH, 
temperature,  and  salinity  levels  above  or 
below  which  the  effectiveness  of  the 
additive  is  reduced  to  half  its  optimum 
capacity. 

(E)  Special  nutrient  requirements,  if 
any. 

(F)  Separate  listing  of  the  following, 
and  test  methods  for  such 
determinations:  Salmonella,  fecal 
coliform.  Shigella,  Staphylococcus 
Coagulase  positive,  and  Beta  Hemolytic 
Streptococci. 

(ii)  For  enzyme  additives,  furnish  the 
following  information: 

(A)  Listing  of  each  component  of  the 
total  formulation,  other  than  enzymes, 
by  chemical  name  and  percentage  by 
weight. 

(B)  Enzyme  name(s). 

(C)  International  Union  of 
Biochemistry  (I.U.B.)  number(s). 

(D)  Source  of  the  enzyme. 

(E)  Units. 

(F)  Specific  Activity, 

(G)  Optimum  pH,  temperature,  and 
salinity  ranges  for  use  of  the  additive, 
and  maximum  and  minimum  pH, 
temperature,  and  salinity  levels  above  or 
below  which  the  effectiveness  of  the 
additive  is  reduced  to  half  its  optimum 
capacity. 

(H)  Enzyme  shelf  life. 

(I)  Enzyme  optimum  storage 
conditions. 

(10)  For  nutrient  additives,  furnish 
the  following  information: 

(i)  Listing  of  each  component  of  the 
total  formulation  by  chemical  name  and 
percentage  by  wei^t. 

(11)  Nutrient  additive  optimum  storage 
conditions. 

(11)  Laboratory  Requirements  for 
Technical  Product  Data.  Follow 
specifications  in  paragraph  (b)(ll)  of 
this  section. 
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(e)  Burning  agents.  EPA  does  not 
require  technical  product  data 
submissions  for  burning  agents  and  does 
not  include  burning  agents  on  the  NCP 
Product  Schedule. 

(0  Miscellaneous  oil  spill  control 
agents.  (1)  Name,  brand,  or  trademark, 
if  any,  under  which  the  miscellaneous 
oil  spill  control  agent  is  sold. 

(2)  Name,  address,  and  telephone 
number  of  the  manufacturer,  importer, 
or  vendor. 

(3)  Name,  address,  and  telephone 
number  of  primary  distributors  or  sales 
outlets. 

(4)  Brief  description  of  recommended 
uses  of  the  product  and  how  the  product 
works. 

(5)  Special  handling  and  worker 
precautions  for  storage  and  field 
application.  Maximum  and  minimum 
storage  temperatures,  to  include 
optimum  ranges  as  well  as  temperatures 
that  will  cause  phase  separations, 
chemical  changes,  or  other  alternatives 
to  the  effectiveness  of  the  product. 

(6)  Shelf  life. 

(7)  Recommended  application 
procedures,  concentrations,  and 
conditions  for  use  depending  upon 
water  salinity,  water  temperature,  types 
and  ages  of  the  pollutants,  and  any  other 
application  restrictions. 

(8)  Toxicity.  Use  standard  toxicity  test 
methods  described  in  appendix  C  to  this 
part  300. 

(9)  Follow  the  data  requirement 
specifications  in  paragraph  (a)(9)  of  this 
section. 

(10)  Miscellaneous  Oil  Spill  Control 
Agent  Components.  Itemize  by  chemical 
name  and  percentage  by  weight  each 
component  of  the  total  formulation.  The 
percentages  should  include  maximum, 
minimum,  and  average  weights  in  order 
to  reflect  quality  control  variations  in 
manufacture  or  formulation.  In  addition 
to  the  chemical  information  provided  in 
response  to  the  first  two  sentences, 
identify  the  major  components  in  at 
least  the  following  categories;  surface 
active  agents,  solvents,  and  additives. 

(11)  Heavy  Metals,  Cyanide,  and 
Chlorinated  Hydrocarbons.  Follow 
specifications  in  paragraph  (a)(ll)  of 
this  section. 

(12)  For  any  miscellaneous  oil  spill 
control  agent  that  contains 
microbiological  cultures,  enzyme 
additives,  or  nutrient  additives,  furnish 
the  information  specified  in  paragraphs 
(d)(9)  and  (d)(10)  of  this  section,  as 
appropriate. 

(13)  Analytical  Laboratory 
Requirements  for  Technical  Product 
Data.  Follow  speciffcations  in  paragraph 
(b)(ll)  of  this  section. 


(g)  Sorbents.  (1)  Sorbent  material  may 
consist  of,  but  is  not  limited  to,  the 
following  materials: 

(1)  Organic  products — 

(A)  Peat  moss  or  straw; 

(B)  Cellulose  Fibers  or  cork; 

(C)  Com  cobs; 

(D)  Chicken,  duck,  or  other  bird 
feathers. 

(ii)  Mineral  compounds — 

(A)  Volcanic  ash  or  perlite; 

(B)  Vermiculite  or  zeolite. 

(iii)  Synthetic  products — 

(A)  Polypropylene; 

(B)  Polyethylene; 

(C)  Polyurethane; 

(D)  Polyester. 

(2)  EPA  does  not  require  technical 
product  data  submissions  for  sorbents 
and  does  not  include  sorbents  on  the 
NCP  Product  Schedule. 

(3)  Manufacturers  that  produce 
sorbent  materials  that  consist  of 
materials  other  than  those  listed  in 
paragraph  (g)(1)  of  this  section  shall 
submit  to  EPA  the  technical  product 
data  speciHed  for  miscellaneous  oil  spill 
control  agents  in  paragraph  (f)  of  this 
section  and  EPA  will  consider  listing 
those  products  on  the  NCP  Product 
Schedule  under  the  miscellaneous  oil 
spill  control  agent  category.  EPA  will 
inform  the  submitter  in  writing,  within 
60  days  of  the  receipt  of  technical 
product  data,  of  its  decision  on  adding 
the  product  to  the  Schedule. 

(4)  Certification.  OSCs  may  request  a 
written  certiHcation  from  manufacturers 
that  produce  sorbent  materials  that 
consist  solely  of  the  materials  listed  in 
paragraph  (g)(1)  of  this  section  prior  to 
making  a  decision  on  the  use  of  a 
particular  sorbent  material.  The 
certification  at  a  minimum  shall  state 
that  the  sorbent  consists  solely  of  the 
materials  listed  in  §  300.915(g)(1)  of  the 
NCP.  The  following  statement,  when 
completed,  dated,  and  signed  by  a 
sorbent  manufacturer,  is  sufficient  to 
meet  the  written  certification 
requirement: 

(SORBENT  NAME]  is  a  sorbent  material 
and  consists  solely  of  the  materials  listed  in 
§  300.915(g)(1)  of  the  NCP. 

(h)  Mixed  products.  Manufacturers  of 
products  that  consist  of  materials  that 
meet  the  definitions  of  two  or  more  of 
the  product  categories  contained  on  the 
NCP  Product  Schedule  shall  submit  to 
EPA  the  technical  product  data 
specified  in  this  section  for  each  of 
those  product  categories.  After  review  of 
the  submitted  technical  product, data, 
and  the  performance  of  required 
dispersant  effectiveness  and  toxicity 
tests,  if  appropriate,  EPA  will  make  a 
determination  on  whether  and  under 
which  category  the  mixed  product 
should  be  list^  on  the  Schedule. 


$300,920  Addition  of  products  to 
Schedule. 

(a)  Dispersants.  (1)  To  add  a 
dispersant  to  the  NCP  Product 
Schedule,  the  technical  product  data 
specified  in  §  300.915(a)  must  be 
submitted  to  the  Emergency  Response 
Division  (5202-G),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 

(2)  After  the  receipt  of  the  required 
technical  product  data,  EPA  will 
conduct  the  required  Swirling  Flask 
tests,  as  specified  in  appendix  C  to  this 
part  300,  for  dispersant  effectiveness.  In 
order  to  be  added  to  the  Schedule,  a 
dispersant  must  attain  an  effectiveness 
value  of  45  percent  or  greater. 

(3)  EPA  will  conduct  the  required 
toxicity  tests  for  dispersant  toxicity,  as 
specified  in  appendix  C  to  this  part  300, 
after  it  has  performed  the  required 
effectiveness  tests  and  only  for  those 
dispersants  that  attain  an  effectiveness 
value  of  45  percent  or  greater,  and  are 
therefore  eligible  for  addition  to  the 
Schedule. 

(4)  EPA  will  inform  the  submitter  in 
writing,  after  the  receipt  of  the  required 
technical  product  data  and  after  EPA 
has  performed  the  required  effectiveness 
tests  and  toxicity  tests,  if  applicable,  of 
its  decision  on  adding  the  dispersant  to 
the  Schedule. 

(5)  Request  for  review  of  decision,  (i) 

A  submitter  of  dispersant  technical 
product  data  whose  product  did  not 
meet  the  minimum  45  percent 
effectiveness  threshold  and,  therefore, 
could  not  be  listed  on  the  NCP  Product 
Schedule  may  request  the  Administrator 
of  EPA  to  review  the  Agency’s 
determination.  The  request  must  be 
made  in  writing  within  30  days  of 
receipt  of  the  notification  to  not  list  the 
dispersant  on  the  Schedule.  The  request 
shall  contain  a  clear  and  concise 
statement  with  supporting  facts  and 
technical  analysis  demonstrating  that 
EPA’s  decision  was  incorrect. 

(ii)  The  Administrator  or  his  designee 
may  request  additional  information 
from  the  submitter,  or  from  any  other 
person,  and  may  provide  for  a 
conference  between  EPA  and  the 
submitter,  if  appropriate.  The 
Administrator  or  his  designee  shall 
render  a  decision  within  60  days  of 
receiving  the  request,  or  within  60  days 
of  receiving  requested  additional 
information,  if  appropriate,  and  shall 
notify  the  submitter  of  his  decision  in 
writing. 

(b)  Surface  washing  agents,  surface 
collecting  agents,  bioremediation 
agents,  and  miscellaneous  oil  spill 
control  agents.  (1)  To  add  a  surface 
washing  agent,  surface  collecting  agent, 
bioremediation  agent,  or  miscellaneous 
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oil  spill  control  agent  to  the  NCP 
Product  Schedule,  the  technical  product 
data  specified  in  §  300.915  must  be 
submitted  to  the  Emergency  Response 
Division  (5202-G),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  20460.  If  EPA 
determines  that  the  required  data  were 
submitted,  EPA  will  add  the  product  to 
the  Schedule. 

(2)  EPA  will  inform  the  submitter  in 
writing,  within  60  days  of  the  receipt  of 
technical  product  data,  of  its  decision 
on  adding  the  product  to  the  Schedule. 

(c)  The  submitter  may  assert  that 
certain  information  in  the  technical 
product  data  submissions,  including 
technical  product  data  submissions  for 
sorbents  pursuant  to  §  300.915(g)(3).  is 
conHdential  business  information.  EPA 
will  handle  such  claims  pursuant  to  the 
provisions  in  40  CFR  p>art  2.  subpart  B. 
Such  information  must  be  submitted 
separately  from  non-confidential 
information,  clearly  identified,  and 
clearly  marked  “Confidential  Business 
Information.”  If  the  submitter  fails  to 
make  such  a  claim  at  the  time  of 
submittal,  EPA  may  make  the 
information  available  to  the  public 
without  further  notice. 

(d)  The  submitter  must  notify  EPA  of 
any  changes  in  the  composition, 
formulation,  or  application  of  the 
dispersant,  surface  washing  agent, 
surface  collecting  agent,  bioremediation 
agent,  or  miscellaneous  oil  spill  control 
agent.  On  the  basis  of  this  data.  EPA 
may  require  retesting  of  the  product  if 
the  change  is  likely  to  affect  the 

'  effectiveness  or  toxicity  of  the  product. 

(e)  The  listing  of  a  product  on  the 
NCP  Product  Schedule  does  not 
constitute  approval  of  the  product.  To 
avoid  possible  misinterpretation  or 
misrepresentation,  any  label, 
advertisement,  or  technical  literature 
that  refers  to  the  placement  of  the 
product  on  the  NCP  Product  Schedule 
must  either  reproduce  in  its  entirety 
EPA’s  written  statement  that  it  will  add 
the  product  to  the  NCP  Product 
Schedule  under  §  300.920  (a)(4)  or 
(b)(2).  or  include  the  disclaimer  shown 
below.  If  the  disclaimer  is  used,  it  must 
be  conspicuous  and  must  be  fully 
reproduced.  Failure  to  comply  with 
these  restrictions  or  any  other  improper 
attempt  to  demonstrate  the  approval  of 
the  product  by  any  NRT  or  other  U.S. 
Government  agency  shall  constitute 
grounds  for  removing  the  product  from 
the  NCP  Product  Schedule. 
***** 

Disclaimer 

IPRODUCT  NAMti  is  on  the  U.S. 
Environmental  Protection  Agency's  NCP 


Product  Schedule.  This  listing  does  NOT 
mean  that  EPA  approves,  recommends, 
licenses,  certifies,  or  authorizes  the  use  of 
IPRODUCT  NAMEI  on  an  oil  discharge.  This 
listing  means  only  that  data  have  been 
submitted  to  EPA  as  required  by  subpart )  of 
the  National  Contingency  Plan,  §  300.915. 
***** 

3.  Appendices  C  and  E  are  revised  to 
read  as  follows: 

Appendix  C  to  Part  300 — Swirling 
Flask  Dispersant  Effectiveness  Test, 
Revised  Standard  Dispersant  Toxicity 
Test,  and  Bioremediation  Agent 
Effectiveness  and  Toxicity  Tests 

Table  of  Contents 
1.0  Introduction 
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Test 

3.0  Revised  Standard  Dispersant  Toxicity 
Test 

4.0  Bioremediation  Agent  Effectiveness  Test 
5.0  Bioremediation  Agent  Toxicity  Test 
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Format 
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List  of  Illustrations 
Figure  Number 

1  Swirling  Flask  Test  Apparatus 

2  Process  for  Conducting  Bioremediation 

Agent  Toxicity  Test 
List  of  Tables 
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1  Major  Ion  Composition  of  "Instant 

Ocean”  Synthetic  Sea  Salt 

2  Test  Oil  Characteristics 

3  Oil  Standard  Solutions;  Concentrations  in 

Final  DCM  Extractions 

4  Synthetic  Seawater  (Toxicity  Test) 

5  Test  Oil  Characteristics;  No.  2  Fuel  Oil 

6  Compounds  Used  in  Five-Point 

Calibration  Curve 

7  Primary  Ions  Monitored  for  Each  Target 

Analyte 

8  Operating  Conditions  and  Temperature 

Program  of  GC/MS 

9  Summary  of  Operating  Conditions  for 

Bioremediation  Agent  Toxicity  Test 

1.0  Introduction 

1.1  Scope  and  Application.  The  methods 
described  below  apply  to  “dispersants, 
surface  washing  agents,  surface  collecting 
agents,  bioremediation  agents,  and 
miscellaneous  oil  spill  control  agents” 
involving  subpart )  (Use  of  Dispersants  and 
Other  Chemicals)  in  40  CFR  part  300 
(National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan).  They  are 
revisions  and  additions  to  the  EPA’s 
Standard  Dispersant  Effectiveness  and 
Toxicity  Tests  (1).  The  new  Swirling  Flask 
Dispersant  Effectiveness  Test  is  used  only  for 
testing  dispersants.  The  Revised  Standard 
Dispersant  Toxicity  Test  is  used  for  testing 
dispersants,  as  well  as  surface  washing 
agents,  surface  collecting  agents,  and 
miscellaneous  oil  spill  control  agents.  The 
bioremediation  agent  effectiveness  and 


toxicity  tests  are  used  for  testing 
bioremediation  agents  only.  The 
Environmental  Protection  Agency  (EPA)  will 
conduct  the  effectiveness  and  toxicity  tests 
for  dispersants,  while  the  manufacturers  of 
the  other  types  of  products  will  be 
responsible  for  conducting  the  effectiveness 
and  toxicity  tests  required  for  their  products. 

1.2  Definitions.  'The  definitions  of 
dispersants,  surface  washing  agents,  surface 
collecting  agents,  bioremediation  agents,  and 
miscellaneous  oil  spill  control  agents  are 
provided  in  40  CFR  300.5. 

2.0  Swirling  Flask  Dispersant  Effectiveness 
Test 

2.1  Summary  of  Method.  This  protocol 
was  developed  by  Environment  Canada  to 
provide  a  relatively  rapid  and  simple  testing 
procedure  for  evaluating  dispersant 
effectiveness  (2).  It  uses  a  modified 
Erlenmeyer  flask  to  which  a  side  spout  has 
been  added  for  removing  subsurface  samples 
of  water  near  the  bottom  of  the  flask  without 
disturbing  a  surface  oil  layer.  Seawater  and 
a  surface  layer  of  oil  are  added  to  the  flask. 
Turbulent  mixing  is  provided  by  placing  the 
flask  on  a  standard  shaker  table  at  ISO  rpm 
for  20  minutes  to  induce  a  swirling  motion 
to  the  liquid  contents.  Following  shaking,  the 
flask  is  immediately  removed  from  the  shaker 
table  and  maintained  in  a  stationary  position 
for  10  minutes  to  allow  the  oil  that  will 
reform  a  slick  to  return  to  the  water's  surface. 
A  sample  of  water  for  chemical  analysis  is 
then  removed  from  the  bottom  of  the  flask 
through  the  side  spout,  extracted  with 
methylene  chloride  (DCM),  and  analyzed  for 
oil  content  by  UV-visible  absorption 
spectrophotometry  at  wavelengths  of  340, 
370,  and  400  nm  (2). 

2.2  Apparatus.  Modified  Erlenmeyer 
Flask.  Use  125-ml  glass  Erlenmeyer  flasks 
that  have  been  modifled  to  include  an 
attachment  of  a  glass  side  spout  that  extends 
from  the  bottom  of  the  flask  upward  to  the 
neck  region,  as  shown  in  Figure  1. 

Shaker  Table.  Use  a  shaker  table  with 
speed  control  unit  with  variable  speed  (40- 
400  rpm)  and  an  orbital  diameter  of 
approximately  0.75  inches  (2  cm)  to  provide 
tudmlence  to  solutions  in  test  flasks. 

Spectrophotometer.  Use  a  UV-visible 
spectrophotometer  capable  of  measuring 
absorbance  at  340,  370,  and  400  nm.  A 
Hitachi  Model  U-2000  or  equivalent  is 
acceptable  for  this  purpose. 

Glassware.  Glassware  should  consist  of  5- 
,  10-,  25-,  100-,  and  500-ml  graduated 
cylinders;  125-ml  separatory  funnels  with 
Teflon  stopcocks;  and  10-,  100-,  and  1,000- 
ml  volumetric  flasks  and  micropipettes. 

2.3  Feagents.  Synthetic  Seawater.  The 
synthetic  sea  salt  "Instant  Ocean,” 
manufactured  by  Aquarium  Systems  of 
Mentor,  OH,  can  be  used  for  this  purpose. 
The  synthetic  seawater  solution  is  prepared 
by  dissolving  34  g  of  the  salt  mixture  in  1 
liter  of  distilled  water  (i.e.,  a  salinity  of  34 
ppt).  Table  1  provides  a  list  of  the  ion 
composition  of  the  seasalt  mixture. 
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Table  1.— Major  Ion  Composihon 
OF  Instant  Ocean  Synthetic  Sea 
Salt 


Major  ion 

Percent 

total 

weight 

Ionic  corv 
centration  at 
34  ppt  sakry- 
ity  (mgrt) 

Chloride  (O-)  _ 

47.470 

18,740 

Sodium  (NA*) - 

26.280 

10,454 

Sulfate  (SO«-) _ 

6.602 

2,631 

Magnesium  (Mg'^'*^) 

3.230 

1,256 

Calcium  (Ca-*-  *) ..... 

1.013 

400 

Potassium  (K*)  — 
Bicartx>nate  < 

1.015 

401 

(HCO,-)  - 

0.491 

194 

Roron  (R)  . 

0.015 

6.0 

Strontium  (Sr-*-  ♦)  .„ 

0.001 

7.5 

Solids  Total  ..... 

86.11 

34,089.50 

Water _ 

13.88 

Total  _ 

99.99 

Following  the  preparation,  the  saltwater 
solution  is  allowed  to  equilibrate  to  the 
ambient  temperature  of  the  laboratory  and 
should  be  in  the  range  of  22  ±3  *C 
Test  Oil.  Turn  EPA)  American  Petroleum 
Institute  (API)  standard  reference  oils, 
Prudhoe  Bay  and  South  Louisiana  crude, 
should  be  used  for  this  test.  These  should  be 
obtained  only  from  the  Industrial  Chemicals 
Repository,  ^A.  Enviroiunental  Monitoring 
Systems  laboratory,  Cincinnati,  OH,  45268 
Oames  Longbottom,  Custodian,  (513)  569- 
7325).  These  oils  have  been  thoroughly 
homogenized,  as  well  as  characterized 
physically  and  chemically  for  previous  EPA 
and  API  studies.  Various  selected  parameters 
are  presented  in  Table  2. 


Table  2.— Test  Oil 
Characteristics 


Prudhoe  Bay 
crude  oil 

South  Louisi¬ 
ana  crude  oa 

Specific  grav- 

0.894  kg/1  .... 

0.840  kg/I. 

ity*. 

API  gravity  •  .. 

26.8  degrees 

37.0  degrees. 

Sulfur _ 

1.03  wt% _ 

023  wt%. 

Sulfur  conv 

pounds, 

profHe. 

Nitrogen _ 

0.20  wt% _ 

0.031  wt%. 

Vanadium _ 

21  mg/1  _...._ 

0.95  mg/I. 

Nickel _ 

11  mg/1 _ 

1.1  mg/I. 

Simulated  dis- 

filiation  pro¬ 
file. 

Infrared  spec- 

trum. 

UV  fluores- 

cence 

spectrum. 

Pour  point 

+25*F  _ 

0*F. 

Viscr^ity 

at40*C  ..„ 

14.09  cST  ._. 

3.582  cST. 

at  100*  C  .. 

4.059  cST  .... 

1.568  cST. 

Irtdex _ _ ........ 

210 . 

2. 

<  At  15X. 

2Not  calculable  when  viscosity  at  KX)*  C  is 
less  than  2.0. 


Methylene  Chloride  (Dichloromethane- 
DCM),  Pesticide  Quality.  For  extraction  of  all 
sample  water  and  oil-standard  water 
samples. 

2.4  Pretest  Preparation.  Preparation  and 
Analysis  of  Oil  Standards.  Standard 
solutions  of  oil  for  calibrating  the  UV-visible 
spectrophotometer  are  prepared  with  the 


specific  reference  oils  and  dispersant  used 
for  a  particular  set  of  experimental  test  runs. 
For  experiments  with  no  dispersant,  only  oil 
is  used  to  make  the  standard  solution.  For 
experiments  with  the  oil  plus  dispersant,  the 
standard  is  made  with  a  1:10  (v:v)  mixture  of 
the  dispersant  to  the  test  oil  (i.e.,  a 
dispersant-to-oil  ratio  of  1:10).  This  ratio  is 
used  in  the  test  tank  with  dispersant  added. 
The  presence  of  water  and  certain 
dispersants  in  DCM  extracts  can  affect 
absorbance  readings  in  a  spectrophotometer. 
All  standard  solutions  of  oil  (and  dispersant, 
if  present)  should  be  prepared  in  a  stepwise 
manner  that  reflects  the  analytical  protocol 
used  for  the  experimental  water  samples. 

To  prepare  the  standards,  prepare  a  parent 
oil-DCM  standard  by  mixing  1  part  oil  (plus 
1/10  part  premixed  dispersant,  if  applicable) 
to  9  parts  DCM  (i.e.,  1:10  dilution  of  the  oil 
v:v).  Add  a  specific  volume  of  the  parent  oil- 
DCM  standard  to  30  ml  of  synthetic  seawater 
in  a  sepiaratory  funnel.  Extract  the  oil-water 
mixture  with  5-ml  volumes  of  DCM  after  15 
seconds  of  vigorous  shaking  followed  by  a  2 
minute  stationary  period  to  allow  for  phase 
separation  for  each  extraction.  Repeat  the 
extraction  using  a  total  of  three  5-ml  portions 
of  DCM.  Adjust  the  frnal  DCM  volume  for  the 
combined  extracts  to  20  ml  with  DCM  in  a 
25-ml  graduated  cylinder. 

The  quantities  of  oil  used  to  achieve  the 
desired  concentrations  in  the  Hnal  20-ml 
DCM  extracts  for  the  standard  oil-solutions 
are  summarized  in  Table  3.  Specific  masses 
for  oil  amounts  in  standards  are  determined 
as  volumes  of  oil  multiplied  by  the  density 
of  the  oil. 


Table  S.—Oil  Standard  Solutions:  Concentration  in  Final  DCM  Extractions  ^ 


Final  oH  concentration  (mg/ml  of 
DCM) 

Firtal  extract  volume  (ml  of  DCM) 

Tofol  arTKMjnt  of  oil  in  standard  (mg) 

4.0 

20.0 

80.0 

890 

2.0 

20.0 

40.0 

440 

1.0 

20.0 

20.0 

220 

0.50 

20.0 

10.0 

110 

0.10 

20.0 

2.0 

22 

0.05 

20.0 

1.0 

11 

'  Assumirtg  an  oil  density  of  0.9  and  an  extraction  efficiency  of  100%  for  oil  front  the  30-fni  of  seawater. 


Linear  Stability  Calibration  of  UV-Visible 
Spectrophotometer.  Before  DCM-extracts  of 
dispers^  oil-water  samples  can  be  analyzed 
for  their  oil  content,  the  UV-visible 
spectrophotometer  must  meet  an  instrument 
stability  calibration  criterion.  This  criterion 
is  determined  with  the  six  oil  standards 
identified  in  Table  3.  Determine  the 
absorbance  of  standards  at  each  of  the  three 
analytical  wavelengths  (i.e..  340,  370,  and 
400  nm).  Determine  the  response  foctors 
(RFs)  for  the  test  oil  at  each  of  the  three 
analytical  wavelengths  using  the  following 
^-equation: 

RF.=aA.  (1) 
where: 

RFk  =  Response  factor  at  wavelength  x 
(x  =  340,  370,  or  400  nm) 


C  B  Oil  concentration,  in  mg  of  oil/ml 
of  DCM  in  standard  solution 

Ai  =  Spectrophotometric  absorbance  of 
wavelength  x 

Instrument  stability  for  the  initial 
calibration  is  acceptable  when  the  RFs  for  the 
five  highest  standi  extracts  of  oil  are  <20% 
different  from  the  overall  mean  value  for  the 
five  standards.  If  this  criterion  is  satisfied, 
analysis  of  sample  extracts  can  begin.  RFs  for 
the  lowest  concentration  (0.05  mg  oil/ml 
DCM)  are  not  included  in  the  consideration 
because  the  absorbance  is  close  to  the 
detection  limit  of  the  spectrophotometer 
(with  associated  high  variability  in  the  value) 
for  the  1-cm  path-length  cell  used  for 
measurements.  Absorbances  ^3.5  are  not 


included  because  absorbance  saturation 
occurs  at  and  above  this  value. 

If  one  or  more  of  the  standard  oil  extracts 
do  not  meet  this  linear-stability  criterion, 
then  the  “offending”  standard(s)  can  be 
prepared  a  second  time  (i.e.,  extraction  of  the 
specified  amount  of  oil  from  30-ml  or 
seawater  for  the  “offending”  standard 
according  to  the  pretest  preparation 
procedure).  If  replacement  of  the  reanalyzed 
standard  solution(s)  in  the  standard  curve 
meets  the  linear-stability  criterion  (Le.,  no  RF 
>20%  different  from  the  overall  mean),  then 
analysis  of  sample  extracts  can  begin. 

If  the  initial-stability  criterion  is  still  not 
satisfied,  analysis  of  sample  extract  caimot 
begin  and  the  source  of  the  problem  (e.g., 
preparation  protocol  for  the  oil  standards. 
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spectrophotometer  stability,  etc.)  must  be 
correct^. 

The  initial  six-point  calibration  of  the  UV> 
visible  spectrophotometer  at  the  oil 
concentrations  identified  is  required  at  least 
once  per  test  day. 

2.5  Test  Procedure.  Preparation  of 
Premixed  Dispersant  Oil.  Pivpare  a  premixed 
dispersant  oil  by  mixing  1  part  dispersant  to 
10  parts  oil.  Store  this  mixture  in  a  glass 
container. 

The  dispersant  effectiveness  test 
procedures  are  listed  in  steps  1-20: 

1.  Prepare  4  replicates  (same  test  oil  and 
dispersant),  one  control  (i.e.,  no  dispersant) 
and  one  method  blank  and  run  at  the  same 
time  on  the  shaker  table. 

2.  Add  120±2  ml  of  synthetic  seawater  to 
each  of  the  modified  125-ml  glass  Erlenmeyer 
flasks.  Measure  and  record  Um  water 
temperature. 

3.  Place  the  flasks  securely  into  the 
attached  slot  on  the  shaker  table. 

4.  Carefully  add  100  pi  of  an  oil-dispersant 
solution  onto  the  center  of  the  watt’s  surface 
using  a  positive  displacement  pipette. 

5.  Agitate  the  flasks  for  20±1  minutes  at 
150110  rpm  on  the  shaker  table. 

6.  After  the  2011  minutes  shaking,  remove 
the  flasks  from  the  shaker  table  and  allow 
them  to  remain  stationary  for  1011  minutes 
for  oil  droplet  “settling.” 

7.  At  the  conclusion  of  the  10-minute 
settling  period,  carefully  decant  a  30-ml 
sample  through  the  side  spout  of  the  test 
flasks  into  a  50-ml  graduated  cylinder. 

Note:  Discard  the  first  1-2  ml  of  sample 
water  to  remove  nonhomogeneous  water-oil 
initially  contained  in  the  spout 

8.  Transfer  the  samples  from  the  graduated 
cylinder  into  a  125-  or  250-ml  glass 
separatory  funnel  fitted  with  a  Teflon 
stopcock. 

9.  Add  5  ml  of  pesticide-quality  DCM  to 
the  separatory  funnel  and  shake  vigorously 
for  15  seconds.  Release  the  pressure  carefully 
from  the  separatory  funnel  through  the 
stopcock  into  a  fume  hood. 

10.  Allow  the  funnel  to  remain  in  a 
stationary  position  for  2  minutes  to  allow 
phase-separation  of  the  water  and  DCM. 

11.  Drain  the  DCM  layer  from  the 
separatory  funnel  into  a  glass-stoppered,  25- 
ml  graduated  glass  cylinder. 

12.  Repseat  the  DCM-extraction  process  two 
additional  times. 

13.  Combine  the  three  extracts  in  the 
graduated  cylinder  and  adjust  the  final 
volume  to  20-ml  with  additional  DCM. 

14.  Analyze  the  samples  using  a  UV- 
spectrophotometer  at  340, 370,  and  400  nm- 
wavelengths  and  determine  the  quantity  of 
oil  as  follows; 

C.  =  (A J  X  (RFJ  X  (Vdcm)  X  (V.wA^e*) 

(2) 

where: 

Q,  =  Total  mass  of  dispersed  oil  in 
swirling  flask  at  wavelength  x  (x  = 
340,  370,  or  400  nm) 

Ax  =  Spectrophotometric  absorbance  at 
wavelength  x 

RFx  =  Mean  response  factor  at 
wavelength  x  (determined  firom 
equation  1) 


Vdcm  =  Final  volume  of  DCM-extract  of 
water  sample  (20  ml) 

V,w  =  Total  water  volume  in  swirling 
flask  vessel  (120  ml) 

Vew  =  Volume  of  water  extracted  for 
dispersed  oil  content  (30  ml) 

15.  Obtain  three  concentration  values  for 
oil  in  each  experimental  water  sample  (340, 
370,  and  400  nm). 

16.  Determine  the  mean  of  three  values  as 
follows; 

Cmcan  =  (C34O  +  C370  +  C40o)/3  (3) 

Note:  Means  will  be  used  for  all 
dispersion-performance  calculations. 

Samples  where  one  of  the  values  fen  C34o. 

C370.  or  C400  is  more  than  30%  different  from 
Cmm  will  be  flagged.  Whenever  oil 
measurements  are  flagged  as  having  a 
concentration  based  on  one  wavelength  as 
>30%  different  from  Cme».  raw  data  will  be 
evaluated  to  establish  that  the  measurements 
are  valid.  In  addition,  attempts  will  be  made 
to  correlate  the  difference  to  oil  type, 
dispersant  test,  or  dispersant  used.  If  no 
errors  or  correlations  are  apparent  and  <10% 
of  all  oil  measurements  are  flagged,  the  mean 
concentration  data  will  he  used  in  the 
calculation  for  dispersant  performance  and 
the  subject  data  will  be  flagged. 

17.  Determine  the  dispersant  performance 
(i.e.,  percent  of  oil  that  is  dispersed,  or  EFF) 
based  on  the  ratio  of  oil  dispersed  in  the  test 
system  to  the  total  oil  added  to  the  system 
as  follows: 

EFF  (in  %)  =  (C™«,/CTcyr)  x  100  (4) 

where: 

Cmcan  =  Mean  value  for  total  mass  of 
dispersed  oil  in  the  swirling  flask 
determined  by  spectrophotometric 
analysis 

Crerr  =  Total  mass  of  oil  initially  added 
to  the  experimental  swirling  flask 

18.  Calculate  EFF  using  equation  4  for 
coupled  experiments  with  and  without 
dispersant  (EFF*  and  EFF^,  respectively). 

EFFc  is  the  effectiveness  of  the  control  and 
represents  natural  dispersion  of  the  oil  in  the 
test  apparatus.  EFFa  is  the  measured 
uncorrected  value. 

19.  Calculate  the  final  dispersant 
performance  of  a  chemical  dispersant  agent 
after  correcting  fOT  natural  dispersion  using 
equation  5. 

EFFd  =  EFFd  — EFFc  (5) 
where: 

EFFd  =  %  dispersed  oil  due  to 
dispersant  only 

EFFd  =  %  dispersed  oil  with  dispersant 
added 

EFFc  ^  %  dispersed  oil  with  no 
dispersant  added 

20.  Calculate  the  average  dispersant 
effectiveness  value  by  summing  the  cmrected 
values  (EFFd)  for  each  of  the  four  replicates 
for  each  of  the  two  test  oils  and  dividing  this 
sum  by  eight 

2.6  P^ormance  criterion.  The  dispersant 
product  tested  will  remain  in  consideration 
for  addition  to  the  NCP  Product  Schedule  if 
the  average  dispersant  effectiveness,  as 


calculated  in  section  2.5  above,  is  at  least 
45%  (i.e.,  50%±5%). 

2.7  Quality  Ck>ntrol  (QC)  Procedures  for 
Measurements  of  Oil  Concentrations.  UV- 
visible  Spectrophotometric  Measurements.  At 
least  5%  of  all  UV-visible  spectrophotometric 
measurements  will  be  performed  in  duplicate 
as  a  QC  check  on  the  analytical  measurement 
method.  The  absorbance  values  for  the 
duplicates  should  agree  within  ±5%  of  their 
mean  value. 

Method  Blanks.  Analytical  method  blanks 
involve  an  analysis  of  seawater  blanks  (i.e., 
seawater  but  no  oil  or  dispersant  in  a 
swirling  flask  vessel)  through  testing  and 
analytical  procedures  (3,  pp  79-80).  Method 
blanks  are  analyzed  with  a  frequency  of  at 
least  1  for  every  12  experimental  swirling 
flask  samples.  Oil  concentrations  in  method 
blanks  must  be  <5%  of  that  occurring  for 
100%  dispersion  of  oil  in  testing  apparatus. 

3.0  Bevised  Standard  Dispersant  Toxicity 
Test 

3.1  Summary  of  Method.  The  standard 
toxicity  test  for  dispersants  and  other 
products  involves  exposing  two  species 
[Menidia  beryllina  (silvergides)  and 
Mysidopsis  bahia  (mysid  shrimp))  to  five 
concentrations  of  the  test  product  and  No.  2 
fuel  oil  alone  and  in  a  1:10  mixture  of 
product  to  oil.  To  aid  in  com{>aring  results 
from  assays  performed  by  different  workers, 
reference  toxicity  tests  are  conducted  using 
dodecyl  sodium  sulfate  (DSS)  as  a  reference 
toxicant  The  test  length  is  96  hours  for 
Menidia  and  48  hours  for  Mysidopsis.  LCsoS 
are  calculated  based  on  mortality  data  at  the 
end  of  the  exposure  period  (for  method  of 
calculation,  see  section  3.6  below). 

3.2  Selection  and  Preparation  of  Test 
Materials.  Test  Organisms.  Menidia  beryllina. 
Obtain  fish  (silversides)  from  a  single  source 
for  each  series  of  toxicity  tests.  In-house 
cultures  are  recommended  wherever  it  is 
cost-effective;  however,  organisms  are 
available  from  commercial  suppliers. 
Information  on  the  source  of  test  organisms 
and  any  known  unusual  condition  to  which 
fish  were  exposed  before  use  should  be 
included  in  the  data  report.  Use  of  animals 
previously  treated  with  pesticides  or 
chemotherapeutic  agents  should  be  avoided. 
Organisms  should  not  be  used  if  they  appear 
to  be  unhealthy,  discolored,  or  show  signs  of 
stress.  Use  7-day  old  larval  fish. 

Fish  should  be  cultured  in  accordance  with 
the  methods  outlined  in  Middaugh,  et  al.  (5). 
There  should  be  no  need  to  acxlimate 
organisms  to  the  25±1®C  temperature 
recommended  for  the  toxicity  tests  if 
laboratory  stock  cultures  of  Menidia  are 
maintain^  at  the  recommended  culture 
temperature  of  25±1®C  If  test  organisms  must 
be  obtained  from  a  commercial  source,  it  may 
become  necessary  to  acclimate  test  fish  to  the 
test  temp>erature  of  25±1%1,  a  pH  of  8.Qt0.2, 
and  2012  ppt  salinity  since  changes  in 
temperature  may  occur  during  shipping. 
Eliminate  groups  of  fish  having  a  mortality  of 
more  than  10%  during  the  first  48  hours,  and 
'  more  than  5%  thereafter.  During  acclimation, 
organisms  should  be  maintained  on  a  diet  of 
freshly  batched  Artemkr  (brine  shrimp) 
nauplii.  Feed  the  fish  daily  to  satiation 
during  the  acclimation  period,  and  once 
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daily  during  the  96-hour  test.  Care  should  be 
taken  daily  to  remove  excess  food  and  fecal 
material  beakers  during  the  test  Use 
only  those  organisms  that  fe^  actively  and 
that  appear  to  be  healthy.  Organisms  should 
be  free  of  disease,  external  parasites,  and  any 
signs  of  physical  damage  or  stress.  Discard 
any  Hsh  injured  or  dropped  while  handling. 

Mysidopsis  bahia.  Sweral  methods  for 
culturing  Mysidopsis  bahia  (mysid  shrimp) 
may  be  used  and  are  noted  in  appendix  A  of 
Methods  for  Measuring  the  Acute  Toxicity  of 
Effluents  and  Receiving  Waters  to  Freshwater 
and  Marine  Organisms  (6).  To  ensure 
uniformity  of  mysids.  recently  hatched 
mysids  should  be  collected  daily  from  stock 
cultures  and  identihed  by  the  date  of  hatch. 
Mysids  used  in  48-hour  tests  should  be  from 
a  single  day’s  collection,  but  may  have  an  age 
range  of  S-7  days  old.  In  cases  where  in- 
house  cultures  of  mysids  are  unavailable, 
organisms  may  be  purchased  from  a 
commercial  source.  Information  on  the 
source  of  test  organisms  should  be  submitted 
in  the  data  report. 

Prepamtion  of  Experimental  Water. 

Filtered  natural  seawater  is  recommended  for 
use  since  it  represents  a  natural  source  of 
saltwater  containing  an  inherent  population 
of  microorganisms.  Synthetic  seawater 
formulated  according  to  the  following 
method  can  serve  as  an  acceptable  alternative 
to  filtered,  natural  seawater  for  toxicity  tests 
performed  in  laboratories  in  which  natural 
seawater  is  unavailable. 

Synthetic  Seai*vter  Formation.  To  prepare 
standard  seawater,  mix  technical-grade  salts 
with  900  liters  of  distilled  or  demineralized 
water  in  the  order  and  quantities  listed  in 
Table  4.  These  ingredients  must  be  added  in 
the  order  listed  and  each  ingredient  must  be 
dissolved  before  another  is  added.  Stir 
constantly  after  each  addition  during 
preparation  until  dissolution  is  complete. 


Table  4.— Synthetic  Seawater 

[Toxicity  test) 


Salt 

(g)’ 

NaF . . . . 

1.9 

SrCIi  •SHjO  . 

13.0 

HjBOj  . . . 

20.0 

KRr 

67.0 

KC1  . 

466.0 

CaCl2*2H20 . 

733.0 

Na^SO* . . . 

2,660.0 

MgCI,  •  6H2O . . 

3,330.0 

NaCI  . . 

15,650.0 

NajSiO,  •  9H2O  . . 

13.0 

FDTAi . 

0.4 

NaHCOj . . - 

133.0 

'Amount  added  to  900  liters  of  water,  as 
described  in  the  text. 

2Ethyienediaminetetraacetate  tetra  sodium 
salt. 

Add  distilled  or  demineralized  water  to 
make  up  to  1.000  liters.  The  pH  should  now 
be  8.0±0.2.  To  attain  the  desired  salinity  of 
20tl  ppt.  dilute  again  with  distilled  or 
demineralized  water  at  time  of  use. 

3.3  Sampling  and  Storage  of  Test 
Materials.  Toxicity  tests  are  performed  with 
No.  2  fuel  oil  having  the  characteristics 
defined  in  Table  5.  Store  oil  used  for  toxicity 


tests  in  sealed  containers  to  prevent  the  loss 
of  volatiles  and  other  changes.  For  ease  in 
handling  and  use.  it  is  recommended  that 
1 .000-ml  glass  containers  be  used.  To  ensure 
comparable  results  in  the  bioassay  tests,  use 
oils  packaged  and  sealed  at  the  source. 
Dispose  of  unused  oil  In  each  open  container 
on  completion  of  dosing  to  prevent  its  use  at 
a  later  date  when  it  may  have  lost  some  of 
its  volatile  components.  Run  all  tests  in  a 
bioassay  series  with  oil  from  the  same 
container  and  with  organisms  from  the  same 
group  collected  or  secured  from  the  same 
source. 


Table  5.— Test  Oil 
Characteristics:  No.  2  Fuel  Oil 


Characteristic 

MinF 

mum 

Maxi¬ 

mum 

Gravity  (®API)  _ 

32.1 

42.8 

Visco^  kinematic  at 

100»F  (cs) . 

2.35 

3.00 

Flash  point  (®F)  . 

150 

Pour  point  (®F)  ,  , 

0 

Cloud'  point  (®F) 

10 

Sulfur  (wt%j  . . . 

0.35 

Aniline  point  (®F)  . 

125 

180 

Carbon  residue  (wt  %)  . 

0.16 

Water  (vol  %) . 

0 

fWlinv^  (wt  %) . 

0 

Aromatics  (vol  %) . 

10 

15 

Distillation: 

IBP  (®F) . 

347 

407 

10%  ("F)  . . 

402 

456 

50%  (®F)  . . 

475 

530 

90%  (®F)  . 

542 

606 

End  Point  (®F) . 

596 

655 

Neutralization  No . 

0.05 

3.4  General  Test  Conditions  and 
Procedures  for  Toxicity  Tests.  Temperature. 
For  these  toxicity  tests,  use  test  solutions 
with  temperatures  of  25±1®C 

D/sso/i^  Oxygen  and  Aeration. 

Menidia.  Because  oils  contain  toxic, 
volatile  materials,  and  because  the  toxicity  of 
some  water-soluble  fractions  of  oil  and 
degradation  products  are  changed  by 
oxidation,  special  care  must  be  used  in  the 
oxygenation  of  test  solutions.  Aeration 
during  the  test  is  generally  not  recommended 
but  should  be  used  to  maintain  the  required 
dissolved  oxygen  (DO)  in  cases  where  low 
DO  is  observed.  The  DO  content  of  test 
solutions  must  not  drop  below  60% 
saturation  during  the  first  48  hours  of  a  static 
acute  (96-hour)  test  and  must  remain 
between  40-100%  after  the  first  48  hours  of 
the  test.  Aeration  at  a  rate  of  100±15  bubbles 
per  minute  is  supplied  by  a  serological 
pipette  as  needed  for  maintenance  of  DO.  If 
aeration  is  necessary,  all  test  chambers 
should  be  aerated.  At  this  rate,  and  with  the 
proper  weight  of  fish.  DO  concentration 
should  remain  slightly  above  4  ppm  over  a 
96-hour  period.  Take  DO  measurements 
daily. 

Mysidopsis.  Achieve  sufricient  DO  by 
ensuring  that  the  surface  area  to  volume  ratio 
of  the  test  solution  exposed  is  large  enough. 
Oxygen  content  should  remain  high 
throughout  the  test  because  of  the  low 
oxygen  demand  of  the  organisms.  Aeration  is 
not  reconunended  during  48-hour  acute 


toxicity  tests  unless  the  DO  falls  below  60% 
saturation. 

Controls.  With  each  fish  or  mysid  test  or 
each  series  of  simultaneous  tests  of  different 
solutions,  perform  a  concurrent  control  test 
in  exactly  the  same  manner  as  the  other  tests 
and  under  the  conditions  prescribed  or 
selected  for  those  tests.  Use  the  diluent  water 
alone  as  the  medium  in  which  the  controls 
are  held.  There  must  be  no  more  than  10% 
mortality  among  the  controls  daring  the 
course  of  any  valid  test. 

Reference  Toxicant.  To  aid  in  comparing 
results  from  tests  performed  by  different 
workers  and  to  detect  changes  in  the 
condition  of  the  test  organisms  that  migtU 
lead  to  different  results,  perform  reference 
toxicity  tests  with  reagent  grade  DSS  in 
addition  to  the  usual  control  tests.  Prepare  a 
stock  solution  of  DSS  immediately  before  use 
by  adding  1  gram  of  DSS  per  500  ml  of  test 
water  solution.  Use  exploratory  tests  before 
the  foil  scale  tests  are  begun  to  determine  the 
amount  of  reference  standard  to  be  used  in 
each  of  the  five  different  concentrations. 

Number  of  Organisms.  At  a  minimum.  20 
organisms  of  a  given  species  are  exposed  for 
each  test  concentration.  For  the  toxicity  test 
procedures  using  Menidia,  place  10  fish  in 
each  of  two  jars.  For  the  toxicity  tests  using 
Mysidopsis,  place  10  larvae  in  each  of  two 
containers. 

Transfer  of  Organisms.  Organisms  should 
be  handled  as  little  as  possible  in  order  to 
minimize  stress.  Transfer  Menidia  and 
Mysidopsis  from  the  acclimatization  aquaria 
to  the  test  chambers  with  a  pipette  or  a  wide- 
bore.  smooth  glass  tube  (4  to  8  mm  internal 
diameter)  fitt^  with  a  rubber  bulb.  Dip  nets 
should  be  avoided  when  handling  larval  fish 
and  mysids.  Do  not  hold  fish  out  of  the  water 
longer  than  necessary  and  discard  any 
specimen  accidentally  dropped  or  otherwise 
mishandled  during  transfer. 

Mysidopsis.  To  have  the  mysids  ready  for 
study,  mysids  may  be  sorted  24  hours  prior 
to  initiation  of  the  48-hour  test.  Transfer  the 
mysids  to  a  beaker  containing  a  small  volume 
of  water;  this  vessel  serves  as  a  holding 
chamber  during  randomized  transfer  of  the 
organisms  to  test  solutions.  Mysids  are 
randomly  selected  from  the  batch  of  mysids 
in  the  holding  chamber,  and  transferred  to  ~ 
SO-ml  beakers  containing  a  small  volume  of 
seawater.  One  mysid  is  added  per  beaker 
using  a  small  piece  of  flexible  500-pm 
screening  until  all  of  the  beakers  contain  one 
mysid.  The  process  of  random  selection  and 
sorting  is  continued  until  the  appropriate 
number  of  mysids  has  been  deliver^  to  each 
of  the  50-ml  beakers.  The  mysids  are  gently 
released  from  the  50-ml  beakers  into  larger 
beakers  filled  with  an  appropriate  volume  of 
20-ppt  seawater  (25%!)  to  bring  the  total 
volume  to  200  ml.  The  beakers  are  randomly 
placed  into  a  temperature-controlled  water 
bath  to  acclimate  overnight  at  25°C 

The  mysids  are  transferred  to  larger 
beakers  (1-liter)  for  the  48-hour  test  after  the 
addition  of  800  ml  of  the  test  solution.  A  total 
of  10  mysids  per  beaker  are  used  for  48-hour 
acute  toxicity  tests.  A  minimum  of  two 
replicate  chambers  are  used  for  each  test 
concentration  and  control. 

Menidia  and  Mysidopsis  are  fed  50  brine 
shrimp  nauplii/organism  daily  during  the  96- 
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hour  and  48-hour  tests.  Excess  food  should 
be  removed  daily  by  aspirating  with  a 
pipette. 

Test  Duration  and  Observations.  Menidia. 
Observe  the  number  of  dead  fish  in  each  test 
container  and  record  at  the  end  of  each  24- 
hour  period.  Fish  are  considered  dead  upon 
cessation  of  respiratory  and  all  other  overt 
movements,  whether  spontaneous  or  in 
response  to  mild  mechanical  prodding. 
Remove  dead  fish  as  soon  as  observed. 

Also  note  and  report  when  the  behavior  of 
test  fish  deviates  from  that  of  control  Hsh. 

Such  behavioral  changes  would  include 
variations  in  opercular  movement, 
coloration,  body  orientation,  movement, 
depth  in  container,  schooling  tendencies,  and 
others.  Abnormal  behavior  of  the  test 
organisms  (especially  during  the  First  24 
hours)  is  a  desirable  parameter  to  monitor  in 
a  toxicity  test  because  changes  in  behavior 
and  appearance  may  precede  mortality. 
Toxicants  can  reduce  an  organism's  ability  to 
survive  natural  stresses.  In  these  cases,  the 
mortality  is  not  directly  attributed  to  the 
toxicant,  but  most  certainly  is  an  indirect 
effect.  Reports  on  behavioral  changes  during 
a  toxicity  test  can  give  insight  into  the  non¬ 
acute  effects  of  the  tested  material. 

At  the  end  of  the  96-hour  period,  terminate 
the  Hsh  tests  and  determine  the  LCj<i  values. 

The  acute  toxicity  test  is  terminated  after 
four  days  of  exposure.  The  number  of 
surviving  fish  are  counted  and  recorded  for 
each  chamber  in  accordance  with  standard 
EPA  methods  (6).  The  LCs)  is  calculated 
using  survival  data  from  the  test  in 
accordance  with  the  methods  described  in 
the  guidelines  (6). 

Mysidopsis.  Terminate  the  mysid  test  after 
48  hours  of  incubation.  To  count  the  dead 
animals  accurately,  place  the  exposure 
vessels  on  a  light  table  such  that  light  passes 
through  the  bottom  of  the  vessel.  Most  of  the 
dead  mysids  will  be  on  the  bottom  of  the 
beaker  and  can  readily  be  seen  against  the 
background  of  the  light^able.  Also  search  the 
top  of  the  liquid  for  mysids  trapped  there  by 
surface  tension.  Exercise  caution  when 
determining  death  of  the  animals. 
Occasionally,  an  animal  appears  dead,  but 
closer  observation  shows  slight  movement  of 
an  appendage  or  a  periodic  spasm  of  its 
entire  body.  For  these  tests,  animals 
exhibiting  any  movement  when  touched  with 
a  pipette  tip  are  considered  alive.  Account 
for  all  test  animals  to  ensure  accuracy  since 
Mysidopsis  bahia  may  disintegrate  or  be 
cannibalized  by  other  mysids.  Consider 
individuals  not  accounted  for  as  dead. 

At  the  end  of  48  hours  of  exposure, 
terminate  the  mysid  assay  and  determine  the 
1X^30  values  in  accordance  with  the  methods 
described  in  the  guidelines  (6). 

Physical  and  Chemical  Determinations. 
Menidia.  Determine  the  temperature,  DO,  and 
pH  of  the  test  solutions  before  the  fish  are 
added  and  at  24-,  48-,  72-.  and  9.6-hour 
exposure  intervals.  It  is  necessary  to  take 
measurements  from  only  one  of  the  replicates 
of  each  of  the  toxicant  series. 

Mysidopsis.  Determine  the  temperature, 
DO.  and  pH  of  the  test  solutions  before  the 
nauplii  are  added  and  at  the  24-  and  48-hour 
exposure  interval.  Measure  DO  and  pH  in 
only  one  of  the  replicates  of  each  of  the 
toxicant  series. 


Testing  Laboratory.  An  ordinary  heated  or 
air-conditioned  laboratory  room  with 
thermostatic  controls  suitable  for  maintaining 
the  prescribed  test  temperatures  generally 
will  suffice  to  conduct  the  toxicity  tests. 

Where  ambient  temperatures  cannot  be 
controlled  to  25±1  °C.  use  water  baths  with 
the  necessary  temperature  controls. 

Test  Containers.  For  tests  with  fish  or 
mysids,  use  1-liter  glass  beakers  measuring 
approximately  10  cm  in  diameter.  In 
conducting  the  test,  add  to  each  beaker  1  liter 
of  the  test  solution  or  seawater  formulation 
aerated  to  saturation  with  DO.  To  add  the 
liter  volume  easily  and  accurately,  use  a  large 
volume  (1-liter)  graduated  cylinder. 

Process  all  required  glassware  before  each 
test.  Immerse  in  normal  hexane  for  10 
minutes.  Follow  this  with  a  thorough  rinse 
with  hot  tap  water;  three  hot  detergent 
scrubs;  an  additional  hot  tap-water  rinse;  and 
three  rinses  with  distilled  water.  Oven  or  air 
dry  the  glassware  in  a  reasonably  dust-free 
atmosphere. 

3.5  Preparation  of  Test  Concentrations. 
Menidia.  Place  test  jars  (approximately  22.5 
cm  in  height,  15  cm  in  diameter,  11  cm  in 
diameter  at  the  mouth)  containing  2  liters  of 
synthetic  seawater  on  a  reciprocal  shaker. 

The  shaker  platform  should  be  adapted  to 
hold  firmly  six  of  the  toxicity  test  jars.  Add 
the  desired  amount  of  the  petroleum  product 
(if  applicable)  under  test  directly  to  each  test 
jar.  Disp>ense  the  appropriate  amount  of 
toxicant  (if  applicable)  into  the  jars  with  a 
pipette.  Tightly  cap  the  test  jars  and  shake  for 
5  minutes  at  approximately  315  to  333  2-cm 
(0.75-inch)  strokes  per  minute  in  a  reciprocal 
shaker  or  at  approximately  150  to  160  rpm 
on  orbital  shakers.  At  the  completion  of 
shaking,  remove  the  jars  from  the  shaker  and 
dispense  1  liter  of  the  mixture  to  each  of  the 
1 -liter  glass  beakers.  Randomly  place  beakers 
in  a  constant- temperature  water  bath  or 
room,  take  water  quality  measurements,  add 
fish,  and  initiate  aeration. 

Mysidopsis.  To  prepare  test  solutions  for 
products  and  oil/product  mixtures,  blend  or 
mix  the  test  solutions  with  an  electric 
blender  having:  speeds  of  10,000  rpm  or  less; 
a  stainless-steel  cutting  assembly;  and  a  1- 
liter  borosilicate  jar.  To  minimize  foaming, 
blend  at  speeds  below  10,000  rpm. 

For  the  product  test  solution,  add  550  ml 
of  the  synthetic  seawater  to  the  jar,  then  with 
the  use  of  a  gas-tight  calibrated  glass  syringe 
with  a  Teflon-tipped  plunger,  add  0.55  ml  of 
the  product  and  mix  for  5  seconds. 

For  the  oil  test  solution,  add  550  ml  of  the 
synthetic  seawater  to  the  jar.  Then  with  the 
use  of  a  gas-tight  calibrated  glass  syringe 
equipped  with  a  Teflon-tipp^  plunger,  add 
0.55  ml  of  the  oil  and  mix  for  5  seconds. 

For  the  oil/product  mixture,  add  550  ml  of 
the  synthetic  seawater  to  the  mixing  jar. 
While  the  blender  is  in  operation,  add  0.5  ml 
of  the  oil  under  study  with  the  use  of  a 
calibrated  syringe  with  a  Teflon-tipper 
plunger  and  then  0.05  ml  of  the  product  as 
indicated  above.  Blend  for  5  seconds  after 
addition  of  product.  These  additions  provide 
test  solutions  of  the  product,  oil,  and  the  oil/ 
product  mixture  at  concentrations  of  1,000 
ppm. 

Immediately  after  the  test  solutions  are 
prepared,  draw  up  the  necessary  amount  of 


test  solution  with  a  gas-tight  Teflon-tipped 
glass  syringe  of  appropriate  size  and  dispense 
into  each  of  the  five  containers  in  each  series. 

If  the  series  of  five  concentrations  to  be  tested 
are  10, 18,  32,  56.  and  100  ppm.  the  amount 
of  the  test  solution  in  the  order  of  the 
concentrations  listed  above  would  be  as 
follows;  10. 18,  32.  56,  and  100  ml. 

Each  time  a  syringe  is  to  be  filled  for 
dispensing  to  the  series  of  test  containers, 
start  the  mixer  and  withdraw  the  desired 
amount  in  the  appropriate  syringe  while  the 
mixer  is  in  operation.  Turn  off  immediately 
after  the  sample  is  taken  to  limit  the  loss  of 
volatiles. 

Use  exploratory  tests  before  the  full-scale 
test  is  set  up  to  determine  the  concentration 
of  toxicant  to  be  used  in  each  of  the  five 
different  concentrations.  After  adding  the 
required  amounts  of  liquid,  bring  the  volume 
in  each  of  the  test  containers  up  to  800  ml 
with  the  artificial  seawater.  To  ensure 
keeping  each  of  the  series  separate,  designate 
on  the  lid  of  each  container  the  date,  the 
material  under  test,  and  its  concentration. 

When  the  desired  concentrations  are 
prepared,  gently  release  into  each  beaker  the 
10  test  Mysidopsis  (previously  transferred 
into  200  ml  of  medium).  This  provides  a 
volume  of  1  liter  in  each  test  chamber.  A  p>air 
of  standard  cover  glass  forceps  with  flat,  bent 
ends  is  an  ideal  tool  for  handling  and  tipping 
the  small  beaker  without  risk  of 
contaminating  the  medium. 

After  adding  the  test  animals,  incubate  the 
test  beakers  at  25±1  °C  for  48  hours. 
Recommended  lighting  is  2,000  lumens/m^ 
(200  ft-c)  of  diffused,  constant,  fluorescent 
illumination. 

Wash  the  blender  thoroughly  after  use  and 
repeat  the  above  procedures  for  each  series 
of  tests.  Wash  the  blender  as  follows:  rinse 
with  normal  hexane;  pour  a  strong  solution 
of  laboratory  detergent  into  the  blender  to 
cover  the  blades;  fill  the  container  to  about 
half  of  its  volume  with  hot  tap  water;  operate 
the  blender  for  about  30  seconds  at  high 
speed;  remove  and  rinse  twice  with  hot  tap 
water,  mixing  each  rinse  for  5  seconds  at 
high  speed;  and  then  rinse  twice  with 
distilled  water,  mixing  each  rinse  for  5 
seconds  at  high  speed. 

3.6  Calculating  and  Reporting.  At  the  end 
of  the  test  period,  the  toxicity  tests  are 
terminated  and  the  LCy>  values  are 
determined. 

Calculations.  The  LCst  is  the  concentration 
lethal  to  50%  of  the  test  population.  It  can 
be  calculated  as  an  interpolated  value  based 
on  percentages  of  organisms  surviving  at  two 
or  more  concentrations,  at  which  less  than 
half  and  more  than  half  survived.  The  LCy) 
can  be  estimated  with  the  aid  of  computer 
programs  or  graphic  techniques  (log  paper). 
The  95%  confidence  intervals  for  the  LCso 
estimate  should  also  be  determined 
Reporting.  The  test  product  and  oil  and 
their  source  and  storage  are  described  in  the 
toxicity  test  report  Note  any  observed 
changes  in  the  experimental  water  or  the  test 
solutions.  Also  include  the  species  of  fish 
used;  the  sources,  size,  and  condition  of  the 
fish;  data  of  any  known  treatment  of  the  fish 
for  disease  or  infestation  with  parasites 
before  their  use;  and  any  observations  on  the 
fish  behavior  at  regular  intervals  during  the 
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tests.  In  addition  to  the  calculated  LCjo 
values,  other  data  necessary  for  interpretation 
(e.g..  DO,  pH.  other  physical  parameters,  and 
the  percent  survival  at  the  end  of  each  day 
of  exposure  at  each  concentration  of  toxicant) 
should  be  reported. 

3.7  Summary  of  Procedures.  Menidia: 

1.  Prepare  ad^uate  stocks  of  the 
appropriate  standard  dilution  water. 

2.  Add  2  liters  of  the  standard  dilution 
water  to  the  test  jars.  Each  test  consists  of  5 
replicates  of  each  of  5  concentrations  of  the 
test  material,  a  control  series  of  5  beakers, 
and  a  standard  reference  series  of  5  different 
concentrations  for  a  total  of  35  beakers. 
Simultaneous  performance  of  toxicity  tests 
on  the  oil,  product,  and  oil/product  mixture 
requires  a  total  of  10S  beakers. 

3.  Add  the  determined  amount  (quarter 
points  on  the  log  scale)  of  test  material  to  the 
appropriate  )ars.  Preliminary  tests  will  be 
necessary  to  define  the  range  of  definitive 
test  concentrations. 

4.  Cap  the  jars  tightly  with  the  Teflon-lined 
screw  caps  and  shake  for  5  minutes  at  315 

to  333  2-cm  (0.75-inch)  strokes  per  minute  on 
a  reciprocal  shaker. 

5.  Remove  the  (ars  from  the  shaker,  take 
water  quality  data,  dispense  1  liter  of 
solution  to  the  1 -liter  glass  beaker,  and  add 
10  acclimated  fish  per  beaker. 

6.  Aerate  with  100±15  bubbles  per  minute 
through  a  1-ml  serological  pipette,  as  needed, 
to  maintain  DO  above  4.0  mg/1. 

7.  Observe  and  record  mortalities,  water 
quality,  and  behavioral  changes  every  24 
hours. 

8.  After  96  hours,  terminate  the  test,  and 
calculate  LCso  values  and  corresponding 
confidence  limits. 

Mysidopsis: 

1.  Initiate  the  procedure  for  hatching  the 
Mysidopsis  in  sufficient  time  before  the 
toxicity  test  is  to  be  conducted  so  that  5-7 
day  old  larvae  are  available. 

2.  With  the  use  of  a  small  pipette,  transfer 
10  Mysidopsis  into  small  beakers,  each 
containing  200  ml  of  the  proper  synthetic 
seawater. 

3.  To  prepare  the  test  stock  product  and  oil 
solutions,  add  550  ml  of  the  artificial 
seawater  to  the  prescribed  blender  jar.  By 
means  of  a  gas-tight  glass  syringe  with  a 
Teflon-tipp^  plunger,  add  0.55  ml  of  the 
product  (or  oil)  and  mix  at  10,000  rpm  for  5 
seconds.  To  prepare  the  test  stock  oil/product 
mixture,  add  550  ml  of  the  standard  seawater 
to  the  blender  jar.  While  the  blender  is  in 
operation  (10,000  rpm),  add  0.5  ml  of  the  oil, 
then  0.05  ml  of  the  product  with  the  use  of 

a  calibrated  syringe  with  a  Teflon-tipped 
plunger.  Blend  for  5  seconds  after  adding  the 
product.  One  ml  of  these  stock  solutions 
added  to  the  100  ml  of  standard  seawater  in 
the  test  containers  yields  a  concentration  of 
10  ppm  product,  oil,  or  oil/product 
combination  (the  test  will  be  in  a  ratio  of  1 
part  product  to  10  parts  of  oil). 

4.  Each  test  consists  of  5  replications  of 
each  of  5  concentrations  of  the  material 
under  study,  a  control  series  of  5  beakers  and 
a  standard  reference  series  of  5  different 
concentrations,  for  a  total  of  35  beakers. 
Simultaneous  performance  of  toxicity  tests 
on  the  oil,  product,  and  oil/product  mixture 
requires  a  total  of  105  beakers.  Immediately 


after  preparing  the  test  solution  of  the 
product  or  oil/product  solution,  and  using  an 
appropriately  sized  syringe,  draw  up  the 
necessary  amount  of  test  solution  and 
dispense  into  each  of  the  five  containers  in 
each  series. 

Each  time  a  syringe  is  to  be  filled  for 
dispensing  to  the  series  of  test  containers, 
start  the  mixer  and  withdraw  the  desired 
amount  in  the  appropriate  syringe  while  the 
mixer  is  in  operation.  Turn  mixer  off 
immediately  after  the  sample  is  taken  to  limit 
the  loss  of  volatiles.  After  adding  the 
required  amount  of  the  test  oil/product  or 
product  mixture,  bring  the  volume  of  liquid 
in  each  of  the  test  containers  up  to  800  ml 
with  the  artificial  seawater. 

When  the  desired  concentrations  have 
been  prepared,  gently  release  into  each 
beaker  the  10  mysids  previously  transferred 
into  200  ml  of  medium.  This  provides  a 
volume  of  1  liter  in  each  test  chamber. 

5.  Wash  the  blender  as  prescribed  for  each 
series  of  tests. 

6.  incubate  the  test  beakers  at  25±1  “C  for 
48  hours  with  the  prescribed  lighting. 

7.  Terminate  the  experiment  after  48  hours, 
observe  and  record  the  mortafities,  and 
determine  the  LCjoS  and  corresponding 
confidence  limits. 

4.0  Bioremediation  Agent  Effectiveness  Test 

4.1  Summary  of  Method.  The 
bioremediation  agent  effectiveness  testing 
protocol  is  designed  to  determine  a  product's 
ability  to  biodegrade  oil  by  quantifying 
changes  in  the  oil  composition  resulting  from 
biodegradation.  The  protocol  quantifies  the 
disappearance  of  saturated  hydrocarbons  and 
polynuclear  aromatic  hydrocarbons  (PAHs). 
The  sample  preparation  procedure  partitions 
the  oil  phase  into  a  neutral  solvent  (hexane). 
To  effectively  accomplish  the  goals  of  the 
testing  protocol,  it  is  necessary  to  normalize 
the  concentration  of  the  various  analytes  in 
oil  to  a  non-biodegradable  biomarker,  hopane 
(7). 

The  test  method  targets  the  relatively  easy 
to  degrade  normal  alkanes  and  the  more 
resistant  and  toxic  PAHs.  It  normalizes  their 
concentrations  to  C3ol7a(H),2l8(H)-hopane 
on  an  oil  weight  basis  (mg  C3ol7a(H),2iP(H)- 
hopane/kg  oil,  mg  target  analyte/kg  oil). 

'The  analytical  technique  uses  a  high 
resolution  gas  chromatograph/mass 
spectrometer  (GC/MS)  because  of  its  high 
degree  of  chemical  separation  and  spectral 
resolution.  GC/MS  has  long  been  used  to 
study  the  weathering  and  bte  of  oil  spilled 
into  the  environment  For  quantitative 
analyses,  the  instrument  is  operated  in  the 
selective  ion  detection  (SIM)  mode  at  a  scan 
rate  of  greater  than  1.5  scans  per  second  to 
maximize  the  linear  quantitative  range  and 
precision  of  the  instrument  The  sample 
preparation  metliod  does  not  exclude 
analysis  of  selected  samples  by  GC/MS  in  the 
full  scanning  mode  of  operation  to 
qualitatively  assess  changes  in  the  oil  not 
accounted  ^  by  the  SIM  approach. 

Performed  concurrently  with  the  chemical 
analysis  described  above  is  a  microbiological 
analysis.  The  microbiological  analysis  is 
performed  to  determine  and  monitor  the 
viability  of  the  microbial  cultures  being 
studied.  Under  this  procedure,  microbial 


enumerations  of  hydrocarbon  degraders  are 
performed  at  each  sampling  event  using  a 
microtiter  Most  Probable  Number  (MPN) 
determination. 

4.2  Apparatus.  The  following  materials 
and  equipment  are  required  for  the  protocol: 
Appropriate  flasks  and  other  glassware; 
sterile  tubes;  graduated  cylinders  (100-ml); 

D.l.  water;  p-iodonitrotetrazolium  violet  dye; 
weighing  pans  or  paper;  2S0-ml  borosilicate 
glass  Erlenmeyer  flasks  with  screw  tops; 
Pasteur  pipettes;  laboratory  notebook; 
microtiter  MPN  plates  (24-well)  multi¬ 
channel  pipetting  device:  dilution  tube  and 
caps;  autoclave:  environmental  room  or 
incubator;  balance  accurate  to  0.1  mg  (XD- 
400):  Hewlett-Packard  5890/5971  GC/MS 
instrument  equipped  with  a  DB-5  capillary 
column  (30  m,  0.25-mm  I.D.,  and  0.25-tim 
film  thickness)  and  a  split/splitless  injection 
port  operating  in  the  splitless  mode;  and  an 
autosampler  ^  testing  multiple  samples. 

4.3  Reagents  and  Culture  Medium. 
Preparation  of  Seawater.  All  products  are 
tested  in  unfiltered  Gulf  Breeze  coast 
seawater’,  which  is  available  from  the  EPA/ 
Office  of  Research  and  Development’s  (ORO) 
Environmental  Research  Laboratory,  Sabine 
island,  FL,  32561-5299.  The  seawater  is  used 
within  seven  days  of  collection.  No  microbial 
inoculum  is  added. 

Preparation  of  Oil.  A  medium  weight  crude 
oil,  Alaska  North  Slope  (ANS),  is  artificially 
weathered  by  heating  to  521®F  to  remove  the 
light  end  hydrocarbons  prior  to  experimental 
start-up.  The  method  is  described  in  the  Draff 
International  Standard  ISO/DIS  8708  “Crude 
Petroleum  Oil — Determination  of  Distillation 
Characteristics  Using  15  'Theoretical  Plates 
Columns"  by  the  International  Organization 
for  Standardization  (8).  'The  ANS  crude  oil 
can  be  obtained  from  the  National 
Environmental  Technology  Applications 
Corporation's  (NET AC)  Bioremediation 
Products  Evaluation  Center  (BPEC), 

University  of  Pittsburgh  Applied  Research 
Center,  615  William  Pitt  Way,  Pittsburgh,  PA, 
15238,  (412)  826-5511.  The  crude  oil  is 
heated  to  374“F  under  atmospheric  pressure. 
The  system  is  then  cooled  and  plac^  under 
vacuum  (20  mm  Hg).  The  oil  is  reheated  to 
521°F,  then  allowed  to  cool  to  between  230- 
250°F.  The  oil  is  nitrogen  blanketed  and 
stored. 

Preparation  of  Mineral  Nutrient  Solution.  If 
a  commercial  product  is  a  microbial 
inoculum  and  does  not  contain  its  own 
nutrients,  a  mineral  nutrient  solution  will  be 
provided  if  requested  by  the  product 
manufacturer  or  vendor.  If  a  commercial 
product  contains  its  own  nutrients,  no 
further  nutrients  will  be  added.  The  nutrient 
solution  is  a  modified  salt  solution  and  is 
described  below. 

Nutrient  Preparation: 

1.  N&P  Salts.  'The  following  salts  are  added 
to  distilled  water  and  made  up  to  a  1,000-ml 
volume.  Adjust  final  pH  to  7.8.  The  solution 
is  sterilized  by  autoclaving  at  121  *C  at  15 
psig  for  20  minutes  or  by  filtering  through  a 
sterile  0.22  pm  membrane  filter. 


1  This  protocol  «vas  developed  using  the  Gulf 
Breeze  coast  seawater.  To  ensure  the  reproducibility 
of  test  results,  this  type  of  seawater  should  be  used 
when  conducting  this  test. 
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Na2HP04*2Hr— 18.40  g 
KNOj— 76»30  g 

2.  MgS04*7H20  solution.  Dissolve  22.50  g 
in  1,000  ml  distilled  water.  The  solution  is 
sterilized  by  autoclaving  at  121°Cat  15  psig 
for  20  minutes. 

3.  CaCb  solution.  Dissolve  27.50  g  in  1,000 
ml  of  distilled  water.  The  solution  is 
sterilized  by  autoclaving  at  121”C  at  15  psig 
for  20  minutes. 

4.  FeCh^OHjO  solution.  Dissolve  0.25  g  in 
1,000  ml  of  distilled  water.  The  solution  is 
sterilized  by  autoclaving  at  121°C  at  15  psig 
for  20  minutes. 

5.  Trace  Element  Solution.  The  following 
salts  are  added  to  distilled  water  and  made 
up  to  a  1 ,000-ml  volume.  The  solution  is 
sterilized  by  autoclaving  at  121*^3  at  15  psig 
for  20  minutes. 

MnS04*H2C) — 30.2  mg 
H3BO3— 57.2  mg 
ZnS04»7H20— 42.8  mg 
(NH4)6Mo7024— 34.7  mg 

Final  Concentrations: 

Ten  (10)  ml  of  solution  1  and  2  ml  of 
solutions  2-5  are  added  to  non-sterile 
seawater  and  made  up  to  a  1,000-ml  volume 
immediately  prior  to  test  start-up.  This 
seawater/mineral  nutrient  solution  is  used 
for  all  flasks  containing  products  requiring 
nutrient  supplements  and  for  the  flasks 
containing  no  commercial  additive.  Seawater 
without  the  above  nutrient  solutions  is  used 
for  products  containing  their  own  source  of 
nutrients. 

4.4  Pretest  Preparation.  Experimental 
Setup.  The  procedure  consists  of  an 
experimental  shaker  flask  setup  and  the 
specific  set  of  microbiological  and  chemical 
analyses  that  are  performed  on  individual 
product  samples. 

The  following  test  flasks  are  prepared: 

1.  Product  Treatment  Three  product  flasks 
containing  oil,  seawater  (with  or  without 
nutrients  as  appropriate),  and  the  commercial 
product  being  tested  for  each  sampling  event 
(12  total  for  each  of  four  sampling  events). 

2.  Nutrient  Treatment.  Three  nutrient 
flasks  containing  oil  and  seawater  (with 
nutrients)  for  each  sampling  event  (12  total 
for  each  of  four  sampling  events). 

3.  Control.  Three  flasks  containing  oil  and 
seawater  without  nutrients  for  each  sampling 
event  (12  total  for  each  of  four  sampling 
events). 

The  total  number  of  flasks  needed  for  a 
test,  knowing  that  each  test  consists  of  a 
control,  nutrient  treatment,  and  product 
treatment,  is  36  flasks. 

For  each  test,  a  sheet  listing  the  number  of 
flasks,  types  of  controls,  number  of 
replicates,  product  to  be  tested,  and  other 
information  is  prepared.  The  following  steps 
should  be  adhered  to  for  the  experimental 
setup: 

1.  Borosilicate  glass  Erlenmeyer  flasks 
(250-ml)  are  thoroughly  cleaned  and 
autoclaved  for  20  minutes  at  120  tl!  at  15  psi, 
then  dried  in  the  drying  oven. 

2.  Flasks  are  labeled  with  the  appropriate 
code:  Product  or  control,  sample  day,  and 
letter  indicating  replicate. 

3. 100  ml  of  seawater  is  added  to  each 
flask. 


4.  For  nutrient  and  product  treatments  that 
require  the  addition  of  nutrients,  seawater 
containing  the  nutrient  solution  is  prepared. 

5.  Pasteur  pipettes  should  be  sterilized  in 
advance.  Break  off  the  tip  to  provide  a  larger 
opening  prior  to  sterilization. 

6.  Pour  the  approximate  amount  of  oil  to 
be  used  from  the  large  stock  bottle  into  a 
sterile  beaker.  Keep  the  beaker  covered  when 
oil  is  not  being  removed. 

7.  The  labeled  flasks  containing  seawater 
and  other  additions,  as  necessary,  are  placed 
on  the  balance.  The  flask  is  fared.  The 
appropriate  amount  of  oil  (500  mg)  is  added 
drop  by  drop  using  a  sterile  Pasteur  pipette 
with  the  tip  broken  off  to  provide  a  wider 
opening.  Care  is  taken  to  avoid  splashing  the 
oil  or  getting  it  on  the  sides  of  flasks. 
Precautions  are  taken  when  handling  and 
charging  the  flasks  to  minimize  the 
likelihood  of  contamination  by  exogenous 
microbes.  This  includes  using  a  new  sterile 
pifrette  for  each  series  of  flasks. 

8.  The  weight  of  the  oil  is  recorded  in  the 
laboratory  notebook. 

9.  The  product  is  prepared  and  added  to 
the  appropriate  flaslU  according  to  the 
manufactiuer’s  or  vendor's  instructions. 

10.  Flasks  are  carried  upright  and  carefully 
placed  in  the  holders  on  the  shaker  table  to 
minimize  the  amount  of  oil  that  might  adhere 
to  the  side  of  the  flasks.  Flasks  in  which  a 
signiBcant  amount  of  oil  is  splashed  on  the 
sides  are  redone. 

11.  The  prepared  flasks  are  shaken  at  200 
rpra  at  20  X  until  such  time  that  they  will 
be  removed  for  sampling. 

Sampling.  The  control  and  treatments 
(nutrient  and  product  flasks)  are  sampled 
four  times  over  a  21-day  period:  day  0,  day 
5,  day  13,  and  day  21.  The  entire  flask  is 
sacrificed  for  analysis.  A  0.5-ml  aliquot  is 
removed  from  each  flask  for  the 
microbiological  analysis.  The  remainder  of 
each  flask  is  used  for  the  chemical  analysis. 
Specific  procedures  for  both  the 
microbiological  and  chemical  analysis  are 
described  below.  At  the  time  of  each 
sampling  event,  physical  observations  of 
each  flask  should  be  recorded. 

4.5  Microbiological  Analysis.  To 
determine  and  monitor  the  viability  of  the 
microbial  cultures  being  studied,  microbial 
enumerations  of  hydrocarbon  degraders  are 
performed  at  each  sampling  event  using  a 
microtiter  MPN  determination. 

Media  Preparation.  Media  for  microbial 
enumerations  are  carefully  prepared 
according  to  manufacturer’s  or  other 
instructions  and  sterilized  using  appropriate 
methods. 

General  Media  Treatment:  Buy  Bushnell- 
Haas  broth  in  quantities  to  last  no  longer  than 
one  year.  Use  media  on  a  first-in,  first-out 
basis.  When  practical,  buy  media  in  quarter- 
pound  multiples,  rather  than  one-pound 
multiples  to  keep  supply  sealed  as  long  as 
possible.  Keep  an  inventory  of  media, 
including  kind,  amount,  lot  number, 
expiration  date,  date  received,  and  date 
opened.  Check  inventory  before  reordering 
media.  Discard  media  that  are  caked, 
discolored,  or  show  other  deterioration. 
Sterile  Saline  (pH  adjusted): 

1.  Weigh  30  g  of  NaCl. 

2.  Dissolve  in  enough  water  to  make  1 ,000 
ml. 


3.  Adjust  pH  to  8.0  with  NaOH  (lOM  and 
0.5M). 

4.  Sterilize  by  autoclaving  for  15  minutes 
at  15  psig. 

Standard  Nutrient  Concentrate  (add  1  ml 
to  each  1 00  ml  of  Bushnell-Haas  medium  for 
MPNs): 

1.  Weigh  compounds  listed  below,  dissolve 
in  DIH2O,  dilute  to  1  liter. 

Potassium  Phosphate,  monobasic  KH2PO4 — 
0.633  g 

Potassium  Phosphate,  dibasic  K2HPO4— 

1.619  g 

Sodium  Phosphate,  dibasic  Na2HP04 — 2.486 
g 

Ammonium  Chloride  NH4CI — 3.850  g 
Magnesium  Sulfate,  heptahydrate 
MgS04»7H2C)— 4.500  g 
Calcium  Chloride,  dihydrate  CaCl2»2H20 — 

7.290  g 

Ferric  Chloride,  hexahydrate  FeCl3»6H20 — 
0.250  g 

Trace  Elements 

Manganese  Sulfate,  monohydrate 
MnS04»H20 — 6.04  mg 
Boric  Acid  H3B03 — 11.44  mg 
Zinc  Sulfate,  heptahydrate  ZnS04»7H20 — 

8.56  mg 

Ammonium  Moybdate,  tetrahydrate 
(NH4)ftMo7C)24»4H20— 6.94  mg 

2.  Adjust  pH  to  6.0. 

3.  Stir  solution  for  approximately  3  hours, 
then  filter  through  a  Buchner  funnel  using  #1 
paper,  which  will  retain  approximately  3.8  g 
of  insolubles. 

4.  Then  filter  through  a  0.45  micron  filter 
into  sterile  bottles. 

5.  Cap  bottles,  label,  and  store  in 
refrigerator  until  used. 

Quality  Assurance/Quality  Control  (QA/ 

QC): 

1.  Periodically  check  the  effectiveness  of 
sterilization  using  commercially  available 
tapes  or  Bacillus  stearothermophilus  spore 
suspensions,  following  the  instructions  with 
these  products. 

2.  Maintain  a  media  log  book  that  includes 
the  dates,  kinds  and  amounts  of  media  made. 
pH,  and  any  problems  or  observations. 

3.  Before  use,  check  plates  and  tubes  for 
signs  of  contamination,  drying,  or  other 
problems. 

Safety/Special  Precautions: 

1.  Note  any  safety  or  other  precautions  for 
particular  media. 

2.  Note  precautions  to  be  followed  when 

using  the  autoclave.  j 

3.  Use  gloves  and  other  protective  clothes  I 

when  handling  media.  ’ 

4.  Use  care  in  handling  hot  media. 

Microbial  Enumeration.  Standardized  < 

techniques  for  performing  microbial  ^ 

enumerations  are  describi^  below.  j 

Dilutions: 

1.  Remove  0.5  ml  of  water  from  each  flask 
to  be  tested  and  add  it  to  a  tube  of  4.5  ml 
sterile  buffered  saline  (see  Media  Preparation 
section  above).  This  is  the  10->  dilution. 

Note:  Minimize  the  amount  of  oil  that 
adheres  to  the  tip  of  the  pipette  when 
performing  this  procedure.  Any  oil  on  the 
pipette  should  be  rinsed  back  into  the  flask 
with  the  appropriate  solvent  Use  the  solvent 
that  will  be  used  for  the  extraction  procedure 
being  carried  out. 
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2.  Mix  the  contents  of  the  first  dilution 
tube  by  forcefully  pipetting  the  fluid  up  and 
down  several  times. 

3.  Using  sterile  techniques,  remove  0.5  ml 
from  the  nrst  dilution  tube  and  add  it  to  a 
second  tube  containing  4.5  ml  of  sterile 
buffered  saline. 

4.  Repeat  this  procedure  for  a  total  of  8 
serial  10-fold  dilutions.  A  fresh  sterile  pipette 
should  be  used  for  the  preparation  of  each 
dilution.  On  day  0,  samples  are  taken  out  to 
dilutions  of  10\  On  all  other  days,  samples 
are  taken  out  to  dilutions  of  10".  Note  that 

on  each  day  a  straight  seawater  sample  is 
taken  and  diluted  to  10". 

Inoculating  MPN  Plates  (Oil  Degrader): 

1.  Prepare  sufficient  sterile  Bushnell-Haas 
(B-H)  broth  (see  Media  Preparation  section 
above)  to  fill  the  number  of  wells  required  for 
the  test  (1.75  ml/well). 

2.  Add  1  mi  of  standard  nutrient 
concentrate  (see  Media  Preparation  section 
above)  to  each  100  ml  of  B-H  media. 

3.  Using  sterile  technique,  add  1.75  ml  of 
B-H  broth  to  each  well. 

4.  Label  the  top  of  the  plate  with  the  proper 
dilution  for  each  row. 

5.  Add  0.1  ml  of  fluid  from  each  dilution 
tube  to  each  well  in  the  appropriate  row. 
starting  with  the  most  dilute. 

6.  After  adding  the  fluid  to  all  the  wells, 
add  20  pi  of  ANS521  oil  to  the  top  of  each 
well. 

7.  Incubate  each  plate  at  20^. 

6.  After  14  da3r8  of  incubation,  add  100  pi 
of  p-iodotetrazolium  violet  dye  (50  mg/10  ml 
of  D.I.  water)  to  each  well  to  determine 
growth. 

9.  View  plates  against  a  white  background 
to  determine  if  color  is  present.  Development 
of  a  purple  or  pink  color  upon  standing  for 
20  minutes  constitutes  a  positive  test. 

10.  Record  the  number  of  positive  wells 
and  the  dilutions  at  which  they  occur. 

Quality  Assurance/Quality  Control: 

1.  Check  pH  of  medium  before  preparing 
wells  (pH  should  be  approximately  B.O). 
Adjust  pH.  if  necessary,  with  dilute  NaOH. 

2.  Keep  prepared  tetrazolium  violet  dye 
solution  in  the  refrigerator  in  an  amber  bottle 
when  not  in  use. 

3.  Have  all  laboratory  personnel 
periodically  run  MPNs  on  the  same  sample 
to  test  precision. 

Safety/Special  Precautions: 

1.  Use  sterile  technique  in  preparing 
solutions,  dilutions,  plates,  and  MPN  wells. 

2.  Do  not  pipette  potentially  hazardous 
solutions  by  mouth. 

3.  Autoclave  all  plates  and  wells  before 
discarding. 

4.6  Chemical  Analysis  of  Oil 
Composition.  CC/MS  Procedure.  Steps  1-10 
below  should  be  followed  when  conducting 
the  GC/MS  procedure. 

1.  After  0.  5. 13.  and  21  days  of  rotary 
shaking  and  incubating  at  20°C,  the  reaction 
vessels  are  sacrificed  by  adding  hexane  to  the 
contents.  Prior  to  the  addition  of  hexane,  a 
0.5-ml  sample  of  the  aqueous  phase  is 
removed  for  the  microbiological  analysis. 

2.  A  surrogate  recovery  standard  is 
prepared  in  the  following  manner;  200  mg  of 
dio-phenantfarene  and  200  mg  of  5a- 
androstane  are  measured  into  a  500-ml 
volumetric  flask  and  hexane  is  added  to  the 


mark  to  produce  a  400-ng/pl  stock  solution. 

A  O.S-mi  aliquot  of  the  surrogate  solution  is 
added  to  each  test  flask. 

3.  Fifty  (50)  ml  of  hexane  is  placed  in  a 
Teflon  squeeze  bottle.  The  0.5-mi  pipette 
used  to  remove  the  water  sample  horn  the 
shaker  flask  is  rinsed  with  hexane  from  the 
squeeze  bottle.  The  hexane  remaining  in  the 
b^tle  is  emptied  into  the  flask  so  that  the 
total  volume  of  hexane  added  to  the  flasks  is 
exactly  50  ml.  The  final  concentration  of 
surrogates  in  each  flask  ftom  step  2  is  4  ng/ 
p  hexane.  The  aliphatics  and  hopane  data 
should  be  corrected  for  percent  recovery  of 
the  5a-androstane  surrogate  and  the 
aromatics  for  the  diirphenanthrene  surrogate. 

4.  A  stir  bar  is  added  to  the  flasks  and  &e 
hexane/sea  water  mixture  is  allowed  to  stir 
for  at  least  10  minutes.  Note  that  the  stirring 
should  be  vigorous  enough  that  the  two 
layers  are  thoroughly  mixed. 

5.  The  flask  is  set  aside  to  allow  the  hexane 
and  water  layers  to  partition.  This  may  take 
5-10  minutes  for  some  products  and  up  to  3 
hours  for  others  if  the  product  has  caused 
formation  of  an  emulsion. 

6.  The  contents  of  the  flask  are  placed  into 
a  separatory  funnel,  and  30  ml  of  the  water 
ftaction  is  emptied  into  a  50-ml  vial.  The  pH 
of  the  water  is  adjusted  to  3.0.  The  vial  is 
sealed  with  a  Teflon-lined  cap  and  stored  at 
4*C  This  water  layer  is  kept  as  a 
precautionary  measure.  If  the  GC/MS 
analysis  of  the  hexane  layer  indicates 
recovery  of  <85%  for  Cj()17a(H),2l8  (H)- 
hopane  relative  to  surrogate  recovery 
standards  (dio-phenanthrene  and  5a- 
androstane).  then  the  water  layer  should  be 
extracted  again  using  three  separate 
extractions  with  methylene  chloride  followed 
by  concentrating  to  0.1  ml.  and  analyzing  by 
GC/MS  (SIM). 

7.  After  draining  approximately  the  first  10 
ml  of  the  hexane  layer.  30  ml  of  the  hexane 
layer  is  dried  by  passing  it  through  a  funnel 
packed  with  anhydrous  sodium  sulfate 
directly  into  a  50-ml  sample  vial. 

Note:  The  sample  vial  should  have  a 
Teflon-lined  cap. 

8.  Before  the  gravimetric  analysis  is 
attempted,  all  the  asphaltenes  should  be 
removed  from  the  dried  hexane  layer.  This  is 
accomplished  by  centrifuging  the  dried 
hexane  extract  at  4°C  for  15  minutes  at  3.000 
rpm.  Ten  (10)  mi  of  the  supernatant  is  placed 
in  a  small  vial  and  concentrated  to  dryness 
by  nitrogen  blowdown  techniques.  If  the  oil 
is  severely  biodegraded,  a  larger  volume  of 
hexane  may  be  necessary  for  the  gravimetric 
analysis.  The  residue  is  weighed  3  times  for 
the  gravimetric  weight  of  oil.  This  is  an 
important  and  necessary  step  that  will  enable 
reporting  the  data  on  an  oil  weight  basis.  The 
increase  in  hopane  concentration  with  time, 
relative  to  the  initial  source  of  oil,  is  a 
measure  of  the  amount  of  oil  degraded.  The 
percent  depletion  of  the  oil  can  be  estimated 
by  the  following  equation: 

%  total  oil  depletion  =  (l-Ho/Hi)  x  100 
(6) 

where: 

Ho=C3o17a(H),2iP(H)-hopane  concentration 
in  the  source  oil 

H|=Cx)17a(H),2ip(H)-hopahe  concentration 
in  the  degraded  oil 


Individual  analyte  depletion  can  be 
estimated  by  the  following  equation: 

%  analyte  depletion  =  (1  -(C|/C<))  x  fH<i/ 
H,))xl00  (7) 

where: 

Ci=analyte  concentration  in  the  degraded  oil 
Q)=analyte  concentration  in  the  source  oil 
The  hopane-normalized  concentration  of 
analytes  is  computed  by  the  following 
equation; 

hopane-normalized  analyte  cone.  =  (100 
-  %  analyte  depleted)  x  C,,  -^l00 

(8) 

9.  The  hexane  level  of  the  remaining 
portion  of  the  extract  is  marked  on  the  vial 
with  a  grease  pencil.  At  this  point,  samples 
are  properly  labelled  and  stored  at  4°C  for 
later  analysis. 

10.  One  (1)  ml  of  the  hexane  extract  is 
placed  into  a  1.5-ml  vial  for  use  on  the 
autosampler  of  the  GC/MS  instrument.  To 
this  solution.  20  pi  of  a  500-ng/pl  solution  of 
the  internal  standards  is  added.  The  Final 
concentration  of  the  internal  standards  in 
each  sample  is  10  ng/pl.  This  solution 
contains  4  deuterated  compounds:  dv- 
naphthalene,  dicranthracene,  dn-chrysene. 
and  di2-perylene  in  methylene  chloride. 

Quality  Assurance/Quality  Control.  At  the 
start  of  any  analysis  period,  the  mass 
spectrometer  (MS)  is  tuned  to  PFTBA  by  an 
autotune  program  to  reduce  operator 
variability  (generally,  the  Hewlett-Packard 
quicktune  routine  will  be  used).  An 
instrument  blank  and  a  daily  standard  are 
analyzed  prior  to  analysis  of  unknowns. 
Internal  standards  are  combined  with  the 
sample  extracts  and  co-injected  with  each 
analysis  to  monitor  the  instrument's 
performance  during  each  run.  Miscellaneous 
information  that  should  be  included  on  the 
acquisition  form  include  operator's  name, 
sample  name,  sample  preparation 
information,  method  information,  CC  column 
number,  and  EMV  setting.  If  the  instrument 
is  operated  for  a  period  of  time  greater  than 
12  hours,  the  tune  will  be  checked  and 
another  daily  standard  analyzed  prior  to 
continuing  with  analyses. 

The  QA/QC  procedure  is  based  on  a 
modified  version  of  EPA  Method  8270  (9). 
Specifically,  the  concentrations  of  internal 
standards  are  10  ng/pl  instead  of  40  ng/pl. 
The  MS  is  calibrated  using  Method  8270.  A 
five-point  calibration  curve  is  obtained  for 
each  compound  listed  in  Table  6.  The 
concentrations  used  for  these  curves  are  1,  5. 
10,  25,  and  50  ng/pl  in  a  90:10  solution  of 
hexane/methylene  chloride.  The  standard 
mix  (excluding  C3o178(H),21a(H)-hopane)  for 
this  calibration  curve  may  be  obtained  from 
Absolute  Standards,  Inc.  498  Russell  St., 
New  Haven.  CT,  06513,  (800)  368-1131;  the 
Gaol 78(H). 2 1a(H)-hopane  may  be  obtained 
from  Dr.  Charles  Kennicutt  II,  Geochemical 
and  Enviroiunental  Research  Group,  Texas 
A&M  University.  833  Graham  Rd.,  College 
Station.  TX,  77845.  (4Q9)  690-0095. 
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Table  6.— Compounds  Used  in  Five-Point  Caubration  Curve 


tvalkanes,  C10-C35 . . 

pristane . . . . 

phytane  . 

naphthalene . 

fluorene . . . 

dibenzothiophene . 

anthracene . 

phenanthrene . 

fluoranthene . 

pyrene . 


Chrysene. 

Benzo<b)lluoranthene. 

Benzo(k)fluoranthene. 

Benzo(e)pyref>e. 

Beftzo(a)pyrene. 

Perylene. 

lndeno(g,h,i)pyrene. 
Dibenzo(a,h)anthracene. 
Benzo(1 ,2,3-cd)perytene. 
Cjo17p(H).  2la(H)-hopane. 


Table  7  lists  the  primary  ions  monitored 
for  each  target  analyte  during  GC/MS 
analysis  in  the  SIM  mode. 

Generally  Accepted  Laboratory  Procedures. 
Samples  are  immediately  logged  into  the 
laboratory,  where  they  will  be  given  a  unique 
sample  identification  based  on  Julian  data 
and  the  number  logged  in.  Prior  to  the 
analysis  of  any  experimental  samples,  a  five- 
point  standard  curve  is  prepared.  One  of  the 
standard  curve  concentration  levels  is 
analyzed  daily  before  sample  analysis. 

Relative  response  factors  for  all  target 
analytes  should  be  within  25%  of  the 
standard  curve  response  values  at  day  0,  and 
at  any  sampling  event  the  check  standard 
percent  difference  from  the  initial  five-point 
calibration  must  not  exceed  20%  between  the 
before  and  after  daily  standard  mix  (see 
below). 

The  collected  GC/MS  data  are  initially 
processed  by  a  macro  routine,  which 
performs  extracted  chromatographic  plots  of 
the  target  compounds,  integrates  the  target 
compounds,  and  shows  integration  results  to 
include  tabular  numbers.  The  integration 
values  are  then  transferred  to  a  spreadsheet 
format  to  be  quantified.  Because  of  the 
complexity  of  the  analyte  matrix  (oil),  a  very 
high  degree  of  manual  verification  and 
reintegration  of  the  spectral  data  is  required. 

Table  7.— Primary  Ions  Mon¬ 
itored  FOR  Each  Target  Analyte 


Compound 


n-alkanes  (Ckt-Cjs . 

pristane . 

phytane . 

de^in  . 

C-1  decalin  . 

C-2  decalin  . 

C-3  decalin  . 

naphthalene . 

C-1  naphthalenes . 

C-2  naphthalenes . 

C-3  naphthalenes . 

C-4  naphthalenes . 

fluorene . 

C-1  fhiorenes . 

C-2  fluorenes . 

C-3  fluorenes . 

dibenzotNophenes  . 

C-1  dibenzothiophenes 
C-2  dibenzothiophenes 
C-3  dibenzothiophenes 

anthracene . 

phenanthrene  . 

C-1  phenanthrenes . 

C-2  phenanthrenes  _ _ 


Ion 


85 

85 

85 

138 

152 

166 

180 

128 

142 

156 

170 

184 

166 

180 

194 

208 

184 

198 

212 

226 

178 

178 

192 

206 


i 


Table  7.— Primary  Ions  Mon¬ 
itored  FOR  Each  Target  Analyte 


Compound 


Ion 


C-3  phenanthrenes . . 

fluoranthene/pyrene . . 

C-1  pyrenes . 

C-2  pyrenes . 

chrysene . 

C-1  chrysenes  . 

C-2  chrysenes  . 

hopanes  (177  family) . 

hopanes  (191  family) _ _ 

steranes  (217  family) . 

benzo(b)fluoranthene  .... 

benzo(k)fluoranthene . 

benzo(e)pyrene  . . 

benzo(a)pyrene  . 

perylene . 

ideno(g,h,i)pyrene . 

dibenzo(a,h)anthracene  . 
benzo(1 ,2,3^)perylene 

dM-naphthalene  . . 

diiranthracene . . 

dicrphenanthrene  . 

dijchrysene  . 

di2per^ne . 

a-androstane . 


220 

202 

220 

230 

228 

242 

256 

177 

191 

217 

252 

252 

252 

252 

252 

276 

278 

276 

136 

188 

188 

240 

264 

260 


The  reliability  of  this  method  is  dependent 
on  the  QC  procedures  followed.  With  each 
analytical  batch  (approximately  10  samples), 
one  procedural  blank,  one  duplicate  (one 
before  and  one  after  all  samples),  and  one 
standard  source  oil  are  analyzed.  Surrogate 
recoveries  should  be  within  70  to  120%,  and 
duplicate  relative  percent  difference  values 
should  be  ±20%.  A  control  chart  of  the 
standard  oil  should  be  prepared  and 
monitored.  Variations  of  analytes  in  the 
control  chart  should  be  no  more  than  25% 
from  the  historical  averages.  Injection  port 
discrimination  for  n-C25  and  greater  alkanes 
must  be  carefully  monitored;  the  ratio  of 
relative  response  factor  (RRF)  n-C32/RRF  n- 
C21  alkanes  should  not  be  allowed  to  fall 
below  80%.  The  mass  discrimination  can  be 
reduced  by  replacing  the  quartz  liner  in  the 
injection  port  after  every  analytical  batch. 

The  instrument’s  performance  and 
reproducibility  are  validated  routinely  by 
analyzing  the  reference  crude  oil  standard. 
All  analyses  are  recorded  in  instrument  logs 
detailing  operating  conditions,  date  and  time, 
file  name,  etc.  After  analysis,  the  sample 
extracts  are  archived  at  refrigeration 
temperatures.  To  document  QA/QC,  the 
following  information  is  contained  in  the 
detailed  quantitative  reports:  Average  RRF 
derived  fmm  the  standard  curve;  RRF  from 


the  daily  standard;  percent  relative  standard 
deviation;  area  of  target  analyte; 
concentration  determined  both  on  a  weight 
and  volume  basis;  and  values  for  any 
surrogates  and  internal  standards. 

Instrument  Configuration  and  Calibration. 

A  2-ml  aliquot  of  the  hexane  extract  prepared 
by  the  above  procedure  is  injected  into  a 
Hewlett-Packard  5890/5971  GC/MS 
instrument.  This  instrument  is  equipped 
with  a  DB-5  capillary  column  (30  m,  0.25- 
mm  I.D.,  and  0.25-|im  film  thickness)  and  a 
split/splitless  injection  port  operating  in  the 
splitless  mode.  Table  8  summarizes  the 
temperature  program  used  for  the  analysis. 

This  temperature  program  has  been 
optimized  to  give  the  best  separation  and 
sensitivity  for  analysis  of  the  desired 
compounds  on  the  instrument.  Prior  to  the 
sample  analysis,  a  five-point  calibration  must 
be  conducted  on  a  standard  mix  of  the 
compounds  listed  in  Table  7  to  determine 
RRFs  for  the  analytes. 

Table  8.— Operating  Conditions 


AND  Temperature 
GC/MS 

Program  of 

Operating  conditions 

Injector  port  . 

290»C. 

Transfer  line  . 

32(rC. 

Total  run  time  . 

73  minutes. 

Column  flow  rate  (He)  _ 

1.0  ml/minute. 

Temperature  program 


Time 

Rate, 

OQJ 

minute 

Time 

Level 

Temp. 
1,  "C 

1. 

mirv 

utes 

2. 

mirv 

utes 

1 . 

55 

3 

5 

280 

5 

2 . 

280 

0 

3 

310 

10 

5.0  Bioremediation  Agent  Toxicity  Test 

5.1  Summary  of  Method.  The  toxicity  test 
for  bioremediation  agents  involves  exposing 
two  species  (Menidia  beryllina  (silversides) 
and  Mysidopsis  bahia  (mysid  shrimp))  to  five 
concentrations  each  of  a  bioremediation 
agent,  a  crude  oil,  and  a  mixture  of 
bioreinediation  agent  plus  oil  in  a  series  of 
short-term  bioassays.  The  testing  proceeds 
from  tests  of  a  relatively  short  duration  (96- 
hours)  to  toxicity  tests  of  7  days  in  length 
according  to  the  scheme  outlined  in  Figure 
2.  A  96-hour  static,  acute  range  finding  test 
is  conducted  with  the  product  to  establish  a 
narrower  range  of  concentrations  for  the 
subsequent  7-day  chronic  estimator  tests  to 
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be  conducted  with  the  bioremediation  agent  agent  plus  oil  A  96-hour  static,  acute  range  water-soluble  fraction  (WSP)  of  oil  and 

and  a  mixture  containing  the  bioremediation  finding  test  is  also  conducted  using  the  appropriate  (seawater)  control. 

BILUNQ  CODE  #560-60-^ 
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Figure  2 

Process  for  Conducting  Bioremediation  Agent  Toxicity  Test 


Prcxiuct 

(Bioremediation  Agent) 


Mixture 

(Product  +  Oil) 


Oil 


'  For  all  tests,  survival  and  growth  NOECs  &  LOECs  are  calculated  for  both  Menidia 
anj  Mysulopsis,  and  fecundity  NOECs  &  LOECs  are  calculated  ior Mysidopsis 
only. 
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Data  from  this  96-hour  test  are  used  in 
setting  up  a  T-day  chronic  estimate  test  to 
determine  the  no  observed  elective 
concentration  (NOEC)  and  the  lowest 
observed  efiective  concentration  (LCKC)  for 
the  treatment  effects  (Le..  growth  and 
survival  for  both  fl^  and  mysids.  and 
fecundity  in  mysids)  of  the  specific  type  of 
oil  The  LOEC  is  the  lowest  concentration  of 
a  substance  having  a  statistically  significant 
adverse  effect  on  the  exposed  population 
when  compared  to  the  control,  and  the  NOEC 
is  the  highest  concentration  of  a  substance 
not  having  a  statistically  significant  adverse 
effect  on  me  exposed  population  when 
compared  to  the  control.  The  survival  NOEC 
of  oil  is  subsequently  used  as  the  test 
concentration  for  oil  used  in  a  7-day  chronic 
estimator  test  of  a  mixture  of  bioremediation 
agent  plus  oil. 

Seven  (7)  day  chronic  estimator  tests  with 
the  mixture  indude  both  a  seawater  control 
and  a  control  for  the  oil  (WSF  at  the  survival 
NOEC).  Reference  tests  using  DSS  are 
conducted  to  ensure  the  sensitivity  of  test 
organisms  and  to  aid  in  comparisons  of 
results  from  assays  performeid  by  different 
workers.  The  duration  of  the  reference  tests 
is  96  hours  for  both  Menidia  beryHina  and 
Mysidopsis  bahia.  The  acute  range  finding 
tests  are  static  tests,  while  the  clinic 
estimator  tests  are  static-renewal  tests. 

Methods  for  the  bioremediation  agent 
toxicity  test  should  follow  the  basic 
recommendations  made  for  conducting  acute 
(6)  and  chronic  (10)  tests  with  effluents  using 
silversides  and  mysids.  However,  the 
guidelines  in  this  Appendix  should  be 
followred  in  cases  where  there  is 
disagreement  between  the  two  protocols. 
Because  of  a  lack  of  information  on  the  use 
of  oil  and  bioremediation  agents  in  the 
effluent  guidelines,  specific  information  on 
preparation  of  oil  sample  and  oil  plus 
bioremediation  agent  mixtrue  will  be 
provided  below.  Guidelines  for  the 
preparation  of  bioremediation  agents  and  the 
manufacturer’s  reconunended  application 
rate  for  field  use  are  determined  by  the 
product  vendor  and  should  be  provided  to 
the  laboratory  personnel  conducting  the 
toxicity  tests.  This  in&)rmation  should  be 
included  as  part  of  the  necessary 
documentation  when  submitting  Information 
for  consideration  of  a  product  for  inclusion 
on  the  NCP  Product  S^edule. 

Data  from  the  96-hour  acute  toxicity  range 
finding  tests  are  used  to  derive  a 
concentration  range  for  the  LCjo  according  to 
standard  methods  (6).  LCjoS  are  calculated 
based  on  mortality  data  at  the  end  of  the  7- 
day  exposure  period  and  are  calculated 
according  to  the  method  in  Short-term 
Methods  for  Estimating  the  Chronic  Toxicity 
of  Effluents  and  Receiving  Waters  to  Marine 
and  Estuarine  Organisms  (10).  Survival, 
growth,  and  fecundity  (for  Mysidopsis  only) 
data  are  used  to  calculate  NOECs  ^  the  7- 
day  tests  according  to  the  EPA  protocol  (10). 

Weathered  ciwfe  oil  (ANS521)  is  used  as 
the  standard  oil  for  performance  of  these 
toxicity  tests.  However,  product 
inanufectiuers  wishing  to  evaluate  their 
product’s  toxicity  in  the  presence  of  other 
types  of  oil  may  utilize  this  protocol  for 
additional  toxicity  testing  of  the 


bioremediation  agent  with  other  kinds  of  oil 
(e.g..  heavy  or  lig^t  crude  oil.  or  refined  oils 
such  as  Na  2  or  No.  6  fuel  oil). 

5.2  Selection  and  Preparation  c/  Test 
Materials.  Test  Organisms.  Menidia  beryllina. 
Obtain  fish  from  a  single  source  for  each 
series  of  toxicity  tests.  In-house  cultures  are 
recommended  wherever  it  is  cost-effective, 
although  organisms  are  available  from 
commercial  suppliers.  Information  on  the 
source  of  test  organisms  and  any  known 
unusual  condition  to  which  fish  were 
exposed  before  use  should  be  Included  in  the 
data  repwt  Use  of  animals  previously  treated 
with  pesticides  or  chemotherapeutic  agents 
should  be  avoided.  Organisms  should  not  be 
used  if  they  appear  to  be  unhealthy, 
discolored,  or  show  signs  of  stress.  Use  7-day 
old  larval  fish. 

Fish  should  be  cultured  in  accordance  with 
the  methods  outlined  in  Middaugh.  et  al.  (5). 
There  should  be  no  need  to  acclimate 
organisms  to  the  25-lC  temperature 
recommended  for  the  toxicity  tests  if 
laboratory  stock  cultures  of  Menidia  are 
maintained  at  the  recommended  culture 
temperature  of  25±1C.  If  test  organisms  must 
be  obtained  from  a  commercial  source,  it  may 
become  necessary  to  acclimate  test  fish  to  the 
test  temperature  of  25±1C.  a  pH  of  8.0±0.2. 
and  20±2  ppt  salinity  since  changes  in 
temperature  may  occur  during  shipping. 
Elindnate  groups  of  fish  having  mortality  of 
more  than  20%  during  the  first  48  hours,  and 
more  than  5%  thereafter. 

During  acclimation,  organisms  should  be 
maintained  on  a  diet  of  fr^hly  hatched 
Anemia  (brine  shrimp)  naupliL  Feed  the  fish 
daily  to  satiation  during  the  acclimation 
period,  and  once  daily  during  the  96-hour 
test  Care  should  be  t^en  daily  to  remove 
excess  food  and  fecal  material  from  beakers 
during  the  96-hour  test  Use  only  those 
organisms  that  feed  actively  and  that  appear 
to  be  healthy.  Organisms  should  be  free  of 
disease,  external  parasites,  and  any  signs  of 
physical  damage  or  stress.  Discard  any  fish 
injured  or  dropped  while  handling. 

Mysidopsis.  ^veral  methods  for  culturing 
Mysidopsis  bahia  may  be  used  and  are  noted 
in  Methods  for  Measuring  the  Acute  Toxicity 
of  Effluents  and  Receiving  Waters  to 
Freshwater  and  Marine  Organisms  (6).  To 
ensure  uniformity  of  mysi^.  recently 
hatched  mysids  should  be  collected  daily 
from  stock  cultures  and  identified  by  the  date 
of  hatch.  Mysids  used  in  96-hour  tests  should 
be  from  a  single  day’s  collection,  but  may 
have  an  age  range  of  5-7  days  old.  In  cases 
where  in-house  cultures  of  mysids  are 
unavailable,  organisms  may  be  purchased 
ffbm  a  commercial  source.  Infomation  on 
the  source  of  test  organisms  should  be 
submitted  in  the  data  report 
Preparation  of  Experimental  Water. 
Filter^  natural  seawater  (FNS)  is 
recommended  for  use  since  it  represents  a 
natural  source  of  saltwater  containing  an 
inherent  population  of  microorganisms. 
S)mthetic  seawater  formulated  according  to 
the  following  method  can  serve  as  an 
acceptable  alternative  to  filtered  natural 
seawater  for  toxicity  tests  in  laboratories  in 
which  natural  seawater  is  unavailable,  and 
product  effectiveness  is  not  dependent  upon 
the  presence  of  a  natural  assemblage  of 


microorganisms.  The  type  of  water  used  (i.e.. 
natural  or  synthetic)  should  be  identified  in 
the  data  report 

Synthetic  Seawater  Formation.  See  section 
3.2,  Selection  and  Preparation  of  Test 
Materials  fr>r  Dispersant  Toxicity  Test 
Apparatus.  In  addition  to  the  above  test 
materials,  the  following  equipment  is 
required  for  the  toxicity  tests:  An  aeration 
pump,  radiators,  and  air  lines  for  the  air 
supply;  electronic  and  top-loading  balances; 
lat^  polyethylene  carboys;  fluorescent  lights 
wiffi  timer,  glassware:  1 1-liter  and  1 6-liter 
Erleiuneyer  flask,  24 1-liter  beakers,  24  400- 
ml  beakers.  1 1-liter  graduated  cylinder,  and 
volumetric  and  glass  pipettes  (disposable); 
light  table;  refractometer.  shaker  table;  water 
bath;  desiccator,  and  a  dissecting  microscope. 

5.3  Sampling  and  Storage  of  T est 
Materials.  Toxicity  tests  are  performed  with 
ANS521  crude  oil,  an  artificially  weathered 
product  having  characteristics  that  define  it 
as  a  weathered,  medium  weight  crude  oil. 
ANS521  is  prepared  according  to  a  draft 
method  developed  by  the  International 
Organization  for  Standardization  (8),  and  is 
described  in  section  4.3. 

Store  oil  used  in  toxicity  tests  in  sealed 
containers  protected  frt>m  the  light  to  prevent 
loss  of  volatiles  and  other  changes.  For  ease 
in  handling  and  use,  it  is  recommended  that 
1-liter  glass  containers  be  used.  To  ensure 
comparable  results  in  the  toxicity  tests,  use 
oils  paclu«ed  and  sealed  at  the  source. 
Dispose  of  unused  oil  from  each  open 
container  on  completion  of  dosing  to  prevent 
its  use  at  a  later  date  when  it  may  have  lost 
some  of  its  volatile  components.  Run  all  tests 
in  a  bioassay  series  with  oil  from  the  same 
container  or  lot  number,  and  with  organisms 
from  the  same  group  collected  or  secured 
from  the  same  source. 

Water-Soluble  Fraction.  The  WSF  in 
toxicity  tests  is  prepared  according  to  an  API 
method  (ll).  The  WSF  is  prepared  by  adding 
1  part  oil  to  9  parts  20-ppt  filtered  natural 
seawater  in  a  4-liter  Erleiuneyer  flask.  The 
contents  of  the  flask  are  plac^  on  a  stir-table 
for  20  hours  and  stirred  at  a  speed  such  that 
the  vortex  of  oil  at  the  top  of  the  container 
does  not  extend  more  than  25%  of  the 
distance  to  the  bottom  of  the  flask.  The 
mixture  is  allowed  to  settle  for  a  minimum 
of  one  hour,  and  the  aqueous  portion  is 
siphoned  off. 

The  oil  component  (WSF)  of  the  oil  plus 
bioremediation  agent  mixture  is  produced  in 
a  similar  manner  as  the  oil  (WSF)  for  toxicity 
tests  using  oil  only.  Actual  concentrations  of 
WSF  used  in  the  7-day^st  may  differ  for 
each  type  of  oil  tested:  rased  on  NOEC  data 
from  tests  with  ANS521  and  mysids,  a 
concentration  of  33%  WSF  would  be  added 
to  the  bioremediation  agent  to  prepare  the 
oil/product  mixture.  A  seawater  control  and 
an  oil  control  are  used  in  addition  to  a  total 
of  five  treatment  mixtures.  To  prepare  the 
mixtures,  a  total  of  five  concentrations  of 
bioremediation  agent  and  one  concentration 
of  oil  (l.e.,  the  survival  NOEC  from  the  7-day 
test  with  oil  only)  are  used  in  the  7-day  test. 

5.4  General  Test  Conditions  and 
Procedures  for  Toxicity  Tests.  Temperature. 
For  these  toxicity  tests,  use  test  solutions  of 
25±1*C 

Dissolved  Oxygen  and  Aeration.  Menidia. 
Because  oils  contain  toxic,  volatile  materials, 
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and  because  the  toxicity  of  some  WSFs  of  oil 
and  degradation  products  are  changed  by 
oxidation,  special  care  must  be  used  in  the 
oxygenation  of  test  solutions.  Aeration 
during  the  test  is  generally  not  recommended 
but  should  be  use^  to  maintain  the  required 
DO  in  cases  where  low  DO  is  observed.  The 
DO  content  of  test  solutions  must  not  drop 
below  60%  saturation  during  the  First  48 
hours  of  a  static  acute  (96-hour)  test  and  must 
remain  between  40-100%  after  the  first  48 
hours  of  the  test.  A  DO  reading  of  60-100% 
saturation  must  be  maintained  within  each 
exposure  chamber  throughout  a  7-day  static- 
renewal  test.  Aeration  at  a  rate  of  100115 
bubbles  per  minute  is  supplied  by  a  . 

serological  pipette  as  needed  for  maintenance 
of  DO.  If  aeration  is  necessary,  all  test 
chambers  should  be  aerated.  At  this  rate  and 
with  the  proper  weight  of  fish.  DO 
concentration  should  remain  slightly  above  4 
ppm.  Take  DO  measurements  daily. 

Mysidopsis.  Achieve  sufficient  DO  by 
ensuring  that  the  surface  area  to  volume  ratio 
of  the  test  solution  exposed  is  large  enough. 
Oxygen  content  should  remain  high 
throughout  the  test  because  of  the  low 
oxygen  demand  of  the  organisms.  Aeration  is 
not  recommended  during  96-hour  acute 
toxicity  range  finding  tests  unless  the  DO 
falls  below  60%  saturation. 

Controls.  With  each  fish  or  mysid  test,  or 
each  series  of  tests  of  different  solutions, 
pierform  a  concurrent  control  test  utilizing 
filtered  natural  seawater  or  other  form  of 
dilution  water  in  exactly  the  same  manner  as 
the  other  tests  and  under  the  conditions 
prescribed  or  selected  for  those  tests.  There 
must  be  no  more  than  10%  mortality  among 
the  controls  during  the  course  of  any  valid 
test.  Twenty  (20)  %  mortality  is  allowed  for 
7-day  chronic  estimator  toxicity  tests  using 
Mysidopsis. 

Reference  Toxicant.  See  section  3.4, 
General  Test  Conditions  and  Procedures  for 
Dispersant  Toxicity  Test. 

Number  of  Organisms.  For  the  96-hour 
toxicity  test  procedures  using  Menidia,  place 
10  larval  fish  in  each  1-liter  glass  beaker.  Ten 
(10)  mysids  should  be  placed  in  each  of  the 
replicate  1-liter  beakers  for  96-hour  toxicity 
tests.  Fifteen  (15)  fish  in  a  1-liter  beaker 
containing  750-ml  test  solution,  and  5  mysids 
in  a  400-ml  beaker  containing  150  ml  of  test 
solution  are  used  for  the  7-day  chronic 
estimator  tests. 

Transfer  of  Organisms.  Menidia. 

Organisms  should  be  handled  as  little  as 
possible  in  order  to  minimize  stress.  Transfer 
Menidia  from  the  acclimatization  aquaria  to 
the  test  containers  with  a  pipette.  Dip  nets 
should  be  avoided  when  handling  iar\’al  fish. 
Do  not  hold  Tish  out  of  the  water  longer  than 
necessary  and  discard  any  specimen 
accidentally  dropped  or  otherwise 
mishandled  during  transfer. 

Mysidopsis.  To  have  the  mysids  ready  for 
study,  mysids  may  be  sorted  24  hours  prior 
to  initiation  of  the  96-hour  test.  Transfer 
mysids  to  a  beaker  containing  a  small  volume 
of  water,  this  vessel  serves  as  a  holding 
chamber  during  random  transfer  of  the 
organisms  to  test  solutions.  Mysids  are 
randomly  selected  hom  the  batch  of  mysids, 
and  transferred  to  50-ml  beakers  containing 
a  small  volume  of  seawater.  One  mysid  is 


added  per  beaker  using  a  small  piece  of 
flexible  500-pm  screening  until  all  of  the 
beakers  contain  one  mysid.  The  process  of 
random  selection  and  sorting  is  continued 
until  the  appropriate  number  of  mysids  has 
been  delivered  to  each  of  the  50-ml  beakers. 
The  beakers  are  filled  with  an  appropriate 
volume  of  20-ppt  seawater  (25*^)  and  placed 
into  a  temperature  controlled  water  bath  to 
acclimate  overnight  at  25”C 

The  mysids  are  then  transferred  to  the 
larger  beakers  (1-liter  or  400-ml  for  96-hour 
and  7-day  toxicity  tests,  respectively)  used  as 
test  chambers.  A  total  of  10  mysids  per 
beaker  are  used  for  96-hour  acute  toxicity 
tests  and  5  mysids  per  beaker  are  used  for  7- 
day  chronic  estimator  tests.  Eight  replicate 
test  chambers  are  used  for  each  test 
concentratioii  used  in  a  7-day  toxicity  test. 
Two  replicates  are  used  per  test 
concentration  for  the  96-hour  acute  range 
finding  test. 

Mysids  are  fed  50  brine  shrimp  nauplii/ 
mysid  daily  during  the  acute  toxicity  range 
finding  tests  and  150  nauplii/mysid  daily 
during  the  chronic  estimator  toxicity  tests. 
Excess  food  should  be  removed  daily  by 
aspirating  with  a  pip)ette. 

Test  Dumtion  and  Observations.  Menidia. 
For  duration  and  observations  for  the  acute 
toxicity  test,  see  section  3.4,  General  Test 
Conditions  and  Procedures  for  Dispersant 
Toxicity  Test. 

The  chronic  estimator  test  is  terminated 
after  7  days  of  exposure.  The  number  of 
surviving  fish  are  counted  for  each  chamber, 
and  prepared  as  a  group  for  drying  and 
weighing  in  accordance  with  EPA  Method 
1006  (10).  Utilizing  survival  and  growth  data 
from  the  test,  the  following  endpoints  are 
determined:  LCjo.  and  LOEC  and  NOEC 
values  for  survival  and  growth  in  accordance 
with  the  methods  described  in  EPA  Method 
1006(10). 

Mysidopsis.  Terminate  the  mysid  test  after 
96-hours  of  incubation.  To  count  the  dead 
animals  accurately,  place  the  exposure 
vessels  on  a  light  table  such  that  light  passes 
through  the  bottom  of  the  vessel.  Most  of  the 
dead  mysids  will  be  on  the  bottom  of  the 
beaker  and  can  readily  be  seen  against  the 
background  of  the  light  table.  Also  search  the 
top  of  the  liquid  for  mysids  trapped  there  by 
surface  tension.  Exercise  caution  when 
determining  death  of  the  animals. 
Occasionally,  an  animal  appears  dead,  but 
closer  observation  shows  slight  movement  of 
an  appendage  or  a  periodic  spasm  of  its 
entire  body.  For  these  tests,  animals 
exhibiting  any  movement  when  touched  with 
a  pipette  tip  are  considered  alive.  Account 
for  all  test  animals  to  ensure  accuracy  since 
Mysidopsis  bahia  may  disintegrate  or  be 
cannibalized  by  other  mysids.  Consider 
individuals  not  accounted  for  as  dead. 

At  the  end  of  96-hours  of  exposure, 
terminate  the  mysid  assay  and  determine  the 
LCjo  values  in  accordance  with  EPA  methods 
(6).  For  7-day  toxicity  assays,  the  effects 
measured  at  the  termination  of  the  exposure 
period  include  the  LCjo,  and  LOEC  and 
NOEC  values  for  survival,  growth,  and 
fecundity  in  accordance  with  the  methods 
outlined  in  EPA  Method  1007  (10). 

Physical  and  Chemical  Determinations. 
Determine  the  salinity,  temperature,  DO,  and 


pH  of  the  test  solutions  before  the  fish  or 
mysids  are  added  to  the  exposure  vessel. 

These  parameters  should  also  be  measured  at 
24-hour  intervals  during  the  96-hour  or  7-day 
exposure  intervals.  It  is  necessary  to  make 
measurements  from  only  one  of  the  replicates 
of  each  of  the  toxicant  series  on  a  given  day. 
Other  water  quality  parameters  (e.g.,  free 
ammonia)  should  be  measured  at  the 
initiation  of  the  tests  and  periodically  during 
the  exposure  period  (96-hours  or  7-days)  to 
ensure  the  viability  of  the  test  organisms  as 
high  nutrient  levels  could  adversely  affect 
the  test  organisms. 

Testing  Laboratory.  See  section  3.4, 

General  Test  Conditions  and  Procedures  for 
Dispersant  Toxicity  Test. 

Test  Containers.  For  tests  with  Menidia, 
use  1-liter  glass  beakers.  For  tests  with 
Mysidopsis,  use  1-liter  or  400-ml  glass 
beakers  for  96-hour  and  7-day  toxicity  tests, 
respectively.  In  conducting  the  test  with 
Menidia  or  Mysidopsis,  add  to  each  of  the 
beakers  a  volume  of  seawater  aerated  to 
saturation  with  DO.  Refer  to  the  methods 
manuals  for  the  appropriate  volume  to  be 
used  for  an  acute  or  chronic  test  for  the 
specific  organism  (6, 10).  To  add  the 
appropriate  volume  easily  and  accurately, 
use  a  large  capacity  (1-liter)  graduated 
cylinder. 

Process  all  required  glassware  before  each 
test.  Immerse  in  normal  hexane  for  10 
minutes.  Follow  this  with  a  thorough  rinse 
with  hot  tap  water,  three  hot  detergent 
scrubs,  an  additional  hot  tap-water  rinse,  and 
three  rinses  with  distilled  water.  Oven  or  air 
dry  the  glassware  in  a  reasonably  dust-free 
atmosphere. 

5.5  Preparation  of  Test  Concentrations. 
Preparation  of  Oil.  The  methods  to  be  used 
for  preparing  the  working  stocks  of  the  oil 
WSF  are  those  that  are  provided  in  the  API 
publication  No.  4249  (11);  refer  to  section 
3.5,  Preparation  of  Test  Concentration  for 
Disp>ersant  Toxicity  Test,  for  additional 
discussion. 

The  WSF  of  ANS521  will  be  prepared  by 
adding  a  9:1  ratio  of  filtered  natural  seawater 
(20  ppt)  and  oil  to  a  4-liter  Erlenmeyer  flask. 
The  mixture  is  then  stirred  on  a  stir  plate  for 
a  period  of  20  hours.  The  rate  of  mixing  is 
adjusted  so  that  the  vortex  at  the  surface  of 
the  mixture  does  not  extend  >25%  of  the 
distance  to  the  bottom  of  the  container.  The 
mixture  is  allowed  to  settle  for  a  period  of 
1-6  hours  to  allow  the  oil  and  water  to 
separate.  The  aqueous  portion  is  siphoned  off 
for  immediate  use  as  stock  solution.  This 
stock  solution  represents  100%  WSF. 

Example:  A  96-hour  acute  range  finding 
test  is  conducted  with  a  range  of  oil  (WSF) 
concentrations  (i.e.,  100%,  33%,  11%,  3.3%, 
and  1.1%  WSF)  plus  a  seawater  control.  The 
undiluted  water  soluble  fraction  (100%  WSF) 
represents  the  initial  stock  that  is  serially 
diluted  to  produce  a  lower  concentration  of 
WSF  until  five  concentrations  of  WSF  have 
been  prepared.  A  minimum  of  3,050  ml  of 
100%  WSF  is  needed  when  2  1-liter 
replicates  are  run  per  test  concentration. 
1,050  ml  is  reserved  from  the  higher 
concentration  to  dilute  for  the  next  lowest 
concentration.  The  volumes  of  oil  and 
seawater  needed  to  achieve  these  test 
concentrations  are  shown  below: 
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CofX^ntoation  ANSS21  oil  (WSF)  (S  test  media) 


Volume  (ml) 


Seanvater 
(20  ppt)  (ml) 


Total  (ml) 


Excess  vol¬ 
ume  (ml) 


100.0  . . «... 

33.0 . . 

11.0 _ 

3.3 . . 

1.1  . . 

Control  _ 


3060.0  . 

1050.0  of  100 1WSF 
1050.0  of  33  WSF  . 
1050.0  of  11  WSF  . 
1(»0.0  of  3.3  WSF 


3150.0 

100 

2100.0 

3150.0 

100 

2100.0 

3150.0 

2100.0 

3150.0 

100 

2000.0 

2000.0 

The  LCjo  estimate  derived  from  the  data 
generated  during  the  96-hour  acute  range 
finding  test  is  used  to  narrow  the  range  of 
concentrations  over  which  the  subsequent  7- 
day  chronic  estimator  test  will  be  performed. 
Exact  procedures  for  formulation  of  the  oil 
(WSF)  concentrations  used  for  the  7-day  test 
are  not  provided  since  the  actual 
cotuxsntration  range  tested  is  dependent  on 
the  value  obtained  in  the  96-hour  test.  The 
preparation  of  oil  (WSF)  concentrations 
should  follow  the  same  concept  of  serial 
dilution  of  an  initial  stock  solution  (100% 


WSF)  with  a  dilution  factor  of  approximately 

0.66. 

Once  the  7-day  LCm  is  determined  for 
ANS521,  and  the  NOEC  and  LOEC  values  are 
determined,  the  N(%C  for  survival  will  be 
used  as  the  ocmcentration  of  oil  diluent  used 
in  chronic  estimator  tests  with  the 
bioremediation  agents.  For  tests  with  mysids, 
each  mysid  test  chamber  will  contain  150  ml 
of  test  solution  and  5  mysids  with  8 
replicates  per  concentration  (240  mysids/ 
test).  When  performing  7-day  tests  with 
silverskles.  test  chamb^  will  contain  750  ml 


of  test  solution  and  15  fish  with  4  replicates 
per  concentration  (360  silversides/test).  The 
test  solution  is  renewed  every  24  hours  from 
a  stock  solution  that  is  prepared  daily.  Table 
9,  Summary  of  Operating  Seditions  for 
Bioremediation  Agent  Toxicity  Test,  provides 
a  brief  synopsis  of  test  parameters  for  both 
silversidcs  and  mysids.  Information  is 
provided  on  the  volume  needed  per  chamber 
and  can  be  used  to  estimate  the  total  volume 
of  solution  required  for  each  test 
concentration  during  96-hour  and  7-day  tests 
with  silversides  and  mysids. 


Table  9.— Summary  of  Operating  Conditions  for  Bioremediation  Agent  Toxioty  Test 


Operating  conditions 

96-hour  acute  range  finding  lest 

static  . 

Waterbath  temperature _ _  _ 

25  '■C  . - . .  .  -  _ _ _ _ 

Salinity  . . . . . . . 

20+3  ppt  . 

Aerati^  . . . . . . 

none,  unless  . . . . 

Test  efounber .  . , . , .  . - 

1-liter  beaker . . . . . 

Renewal  solution . . . . . . . . 

Number  ol  treatments . . . . 

5+ control  _ _ . 

Number  of  replicatps . 

nihitinn  fnrtnr  . 

^ 

Fnrtpoint  . . . . . .  i 

1  1 

Test  duration . . 

96-hnur  . . . . . 

20  |iE/m2/s  (50-100  ILc) . . ^ . 

Photoperiod . . . . .  . . . . - 

16-b  iight/8-h  dark  with  phase  in/phase  out  _ 

Vniiime  . . . 

1000  m  . . . 

Age  of  organisms . . . . . . . 

i  7  days  . 

Number  of  organisms  _ _ _ _  _ 

in/heaker  . . . 

Feeding  . . 

50  Artfxniit  naiiplii/nrganuuTi  . 

Cleaning  _  _ _ _ _ _ _ _ 

pipette  excess  from  cup  daily  ... . . . . 

EPA  Manual  Reference  . . .  . 

:  U!S.  EPA.  1991  (6) 

7-day  chrortic  estimator  test 


static-renewal. 

25  •€. 

20±2  ppt. 

rx>ne,  unless  <60%. 

1000-ml  beaker  (fish)  400-rrt  beaker  (mysid). 
daily. 

5+  conbol. 

4  (fish);  8  (myskJ). 

-0.66. 

LCy,.  NOEC,  LOEC. 

7-day. 

20  gem^s  (50-100  ft.c) 

16-h  light/8-h  dark  with  phase  in/phase  out. 
750  ml  (fish);  150  ml  (mysid). 

.  7  days. 

!  15/beaker  (fish)  5/beaker  (mysid). 
j  50  nauplii/mysid  0.1  g  nauplii/Tish  (day  0-2) 
I  0.15g  nauplii/fish  (day  3-6). 

I  pipede  excess  from  cup  daHy. 
i  U.S.  EPA,  1988  (10). _ 


Preparation  of  Bioremediation  Agent. 
Because  some  of  the  bioremediation  agent 
formulations  will  require  the  addition  of 
several  components  prior  to  use  (e.g., 
addition  of  nutrient  component  to  microbial 
component),  all  calculations  of  product 
concentrations  used  in  acute  and  chronic 
toxicity  tests  with  the  product  will  be  based 
on  the  final  (combined  bioremediation) 
product.  This  final  product  is  prepared 
according  to  the  manufacturer's  instructions 
found  in  the  product  material  safety  data 
sheets  (MSD^).  A  working  stock  of  100,000 
ppm  will  be  prepared  from  the  final  product. 
Make  a  stock  of  100,000  ppm  in  a  500-ml 
volumetric  flask  by  adding  50  ml  or  50  grams 
of  final  product  and  diluting  with  seawater 
to  a  final  volume  of  500  ml.  A  range  finding 
test  will  be  conducted  to  determine  the 
concentration  range  for  the  chronic  estimator 
test  and  will  involve  preparation  of  serially 


diluted  samples  of  the  100,000  ppm  stock 
solution  to  produce  the  5  test  concentrations 
of  the  bioremediation  agent.  For  the  acute 
range  finding  tests  with  seawater  as  the 
diluent,  a  control  and  S  concentrations  of 
product  are  prepared  with  2  replications  of 
each  concentration. 

Two  types  of  chronic  tests  are  performed 
with  the  bioremediation  agent:  a  test  with  the 
bioremediation  agent  only,  and  a  test  with 
the  bioremediation  agent  plus  oil  (WSF).  The 
bioremediation  agent  concentration  is  not  to 
exceed  1,000  ppm  unless  the  manufacturer's 
guidelines  indicate  that  the  application  rate 
will  be  greater  than  1,000  ppm.  For  the 
chronic  tests  with  mysids,  there  will  also  be 
5  concentrations  plus  a  control,  conducted  in 
8  replications:  only  the  NOEC  of  ANS521  oil 
will  be  used  as  diluent  in  tests  with 
bioremediation  agent  plus  oil  (WSF).  An 
example  follows  that  indicates  the  volxime  of 


bioremediation  agent  and  oil  (WSF)  at  the 
NOEC  that  might  be  used  if  one  were 
performing  a  7-day  mysid  test  with  a  mixture 
of  bioremediation  agent  plus  oil.  A  similar 
approach  to  preparing  test  solutions  would 
be  used  when  performing  tests  with  Menidia. 
However,  the  volume  of  solution  needed 
should  be  adjusted  to  allow  for  a  total  of  750 
ml/test  chamber  with  5  concentrations  plus 
controls  and  4  replicates  per  concentration. 

Example  (7-day  mysid  test):  Make  up  stock 
solution  according  to  product's  application 
instructions  in  the  MSDS.  If  1 .000  ppm  is  the 
only  concentration,  then  1.2  g  of  prc^uct  will 
be  needed  for  the  test  For  stock  solution, 
make  up  10,000  ppm  into  150  ml  (1.5  ml  of 
product).  The  test  withoil  will  require 
approximately  250  ml  of  oil  (WSF  at  the 
NOEC)  per  day;  approximately  1,750  ml  of 
the  mixture  (bioremediation  agent  plus  oil) 
are  needed  per  test. 
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Bio.  agent  (mg/1  ppm) 

FNS  (ml) 

_ 

CWNOEC 

(ml) 

Agent 

(ml) 

Stock  i  nrev 

media 

(ppm)  j 

Total 
cone,  (ml) 

.snnn 

169221 

1200.0 

1200.0 

1200.0 

1200.0 

1200.0 

■ 

107.8 

innnn '  .  . 

1800 

1800 

1800 

1800 

1800 

1200 

1200 

?nnn  . 

1  600 

66  7  . ; . . . 

. . j  600 

979  . 

600 

77  . 

. 

1  6nn 

Dill  . 

FNS'  . - . - . - . 

12(X) 

_ i-'- _ _ 

'Control. 


5.6  Calculating  and  Reporting.  At  the  end 
of  each  test  period,  the  toxicity  tests  are 
terminated  and  the  LC50  values  determined. 
Data  resulting  Grom  T-day  chronic  estimator 
tests  are  also  used  to  determine  the  LOEC 
and  NOEC  values  for  survival,  growth,  and 
fecundity,  as  indicated. 

Calculations.  The  LCjo  is  the  concentration 
lethal  to  50%  of  the  test  population.  It  can 
be  calculated  as  an  interpolated  value  based 
on  percentages  of  organisms  surviving  at  two 
or  more  concentrations  in  ^hich  partial 
mortality  is  observed.  The  LCm  can  be 
estimate  with  the  aid  of  computer  programs 
or  graphic  techniques  (leg  paper).  The  95% 
confidence  intervals  for  the  LCm  estimate 
should  also  be  determined.  Methods  for 
determining  the  96-hour  LCm  and  7-day  LCm 
^  found  in  the  EPA  methods  manuals  (6) 
and  (10),  respectively. 

LOECs  and  NOECs  are  estimated  utilizing 
survival,  growth,  and  fecimdity  (determined 
for  Mysidopsis  only)  data  from  the  7-day  tests 
in  accordance  with  EPA  methods  (10). 

Reporting.  The  bioremediation  agent  and 
oil,  and  their  source  and  storage  should  be 
described  in  the  toxicity  test  report.  Note  any 
observed  changes  in  the  experimental  water 
or  test  solutions.  Also,  include  the  species  of 
fish  used;  the  sources,  size,  and  condition  of 
the  fish;  and  any  observations  on  the 
behavior  of  organisms  at  regular  intervals 
during  tests  (e.g.,  notes  on  physical 
adherence  or  trapping  of  organisms  in 
particulates  associate  with  the  product).  In 
addition  to  the  calculated  LCm  values 
(method  of  estimation  should  be  clearly 
stated),  NOEC  and  LOEC  for  survival  and 
growth  should  be  indicated  in  the  report  for 
silversides,  and  NOEC  and  LOEC  for 
survival,  growth,  and  feexmdity  should  be 
indicated  in  the  report  for  mysids.  Other  data 
necessary  for  interpretation  (e.g.,  DO,  pH, 
other  physical  parameters,  and  the  percent 
survival  at  the  end  of  each  day  of  exposure 
at  each  concentration  of  toxicant)  should  be 
reported. 

5.6  Summary  of  I^vcedures.  As  noted  in 
Figure  2,  a  series  of  toxicity  tests  will  be 
performed  with  Menidia  beryllina  and 
Mysidopsis  bahia  and  will  range  in  duration 
from  96-hours  (acute  range  finding  tests)  to 
7-days  (chronic  estimator  tests).  The  toxicity 
tests  will  include: 

1.  96-hour  acute  range  Ending  test  of 
bioremediation  agent 

2.  96-hour  acute  range  Ending  test  of  WSFs 
of  ANS521  oil. 

3.  Seven  (7)  day  chronic  esEmator  test  of 
the  bioremediation  agent. 

4.  Seven  (7)  day  chronic  estimator  test  of 
WSFsofANS521oil. 


5.  Seven  (7)  day  chronic  estimator  test  df 
WSFs  of  ANS521  oil  and  the  bioreniediation 
agent 

6.  Reference  tests  using  USS,  with  both  the 
silversides  and  mysids. 

The  96-hour  acute  toxicity  tests  will  follow 
the  guidelines  in  the  EPA  manual  Methods 
for  Measuring  the  Acute  Toxicity  of  EfEuents 
and  Receiving  Waters  to  Freshwater  and 
Marine  Organisms  (6).  The  7-day  chronic 
estimator  tests  will  follow  the  guidelines  in 
the  EPA  manual  Short-term  Methods  for 
Estimating  the  Chronic  Toxicity  of  Effluents 
and  Receiving  Waters  to  Marine  and 
Estuarine  Organisms  (10). 

96-hour  Acute  Range  Finding  Tests.  The 
general  sequence  of  events  followed  during 
set-up,  conduct,  and  breakdown  of  the  96- 
hour  acute  range  Ending  test  is  listed  below. 

1.  Obtain  glassware:  12  1-liter  beakers  and 
1  1-liter  graduated  cylinder. 

2.  Label  beakers. 

3.  Add  seawater  into  glassware  and  check 
salinity.  Add  1,000  ml  into  1-liter  beakers. 

4.  Prepare  stock  solution.  Mix  the  solution 
immediately  before  test  begins,  cover 
solution  and  store  it  in  the  dark. 

5.  Dose. 

6.  Randomly  count  out  organisms  into  each 
container  and  record  start  time. 

7.  Data  sheets:  Measure  temperature,  pH, 
salinity,  dissolved  oxygen. 

8.  Feed  organisms:  50  Artemia  nauplii/ 
organism/ day. 

9.  Check  after  2  hours  for  mortality, 
aberrant  behavior  (e.g..  animals  moving 
slowly,  swinuning  spirally),  color  change,  or 
opaque  color. 

10.  Check  test  every  0,  24, 48,  72,  and  96 
hours.  Record  data  on  data  sheets. 

11.  Terminate  test  and  calculate  LCm  and 
95%  conEdence  intervals. 

12.  QA/QC:  Each  control  should  have  no 
more  than  20%  mortality  in  each  replicate, 
and  the  supival  rate  for  all  controls  should 
be  at  least  90%  (10%  mortality). 

7-day  Chronic  Estimator  Tests.  Seven  (7) 
day  chronic  estimator  tests  generally  follow 
the  sequence  below. 

1.  Make  up  aluminum  weigh  boats  24 
hours  in  advance.  Heat  in  oven  24  hours, 
cool,  weigh,  store  in  desiccator. 

2.  Obtain  glassware:  48  400-ml  beakers;  1 
2-liter  graduated  cylinder;  pipettes;  and 
Erlenmeyer  flasks. 

3.  Prepare  stock  solution.  Mix  solution 
immediately  before  test  begins,  cover 
solution  and  keep  in  the  dark. 

4.  Dose. 

5.  Randomly  count  out  organisms  into  each 
container  and  record  start  time. 


6.  Data  sheets:  Measure  temperatiue,  pH, 
salinity,  dissolved  oxygen. 

7.  Feed  test  organisms. 

8.  Check  after  2  hours  for  mortality, 
aberrant  behavior  (e.g.,  animals  moving 
slowly  or  swiioming  spirally),  color  change, 
or  opaque  color. 

9.  Check  test  every  0,  24, 48,  72, 96, 120, 
144.  and  168  hours.  Record  data  on  data 
sheets. 

10.  Terminate  test 

11.  QA/QC:  A  maximum  of  20%  mortality 
is  allowed  for  each  replicate  control;  all 
controls  together  should  have  a  survival  rate 
of  at  least  90%  (10%  mortality). 

12.  For  tests  using  mysids,  determine  sex 
and  record  the  number  of  females  with  and 
without  eggs. 

13.  Put  total  number  of  organisms  from 
each  replicate  cup  in  separate  weigh  boat. 

Dry  in  oven  at  130  ®F  (55*C)  for  at  least  24- 
48  hours.  Weigh  and  record  data. 

14.  Calculate  LCm  and  95%  conEdence 
interval,  and  LOEC  and  NOEC  for  survival, 
growth,  and  fecundity,  as  appropriate. 

6.0  Summary  Technical  Product  Test  Data 
Format 

The  purpose  of  this  format  is  to  summarize 
in  a  stands'd  and  convenient  presentation 
the  technical  product  test  data  required  by 
the  U.S.  Environmental  Protection  Agency 
before  a  product  may  bo  added  to  EPA’s  NCP 
Product  Schedule,  which  may  be  used  in 
carrying  out  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan.  This 
format,  however,  is  not  to  preclude  the 
submission  of  all  the  laboratory  data  used  to 
develop  the  data  summarized  in  this  format. 
SufEcient  data  should  be  presented  on  both 
the  effectiveness  and  toxicity  tests  to  enable 
EPA  to  evaluate  the  adequacy  of  the 
summarized  data. 

A  siunmary  of  the  technical  product  test 
data  should  be  submitted  in  the  following 
format.  The  numbered  headings  should  be 
used  in  all  submissions.  The  subheadings 
indicate  the  kinds  of  information  to  be 
supplied.  The  listed  subheadings,  however, 
are  not  exhaustive;  additional  relevant 
Information  should  be  reported  where 
necessary.  As  noted,  some  subheadings  may 
apply  only  to  particular  types  of  agents. 
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I.  Name,  Brand,  or  Trademark 

IL  Name,  Addresi,  and  Telephone  Number  of 
Manufacturer 

IlL  Name,  Address,  and  Telephone  Numbers 
of  Primary  Diitributors 

IV.  Special  Handling  and  Worker  Precautions 
for  Storage  and  Field  Application 

1.  Flammability. 

2.  Ventilation. 

3.  Skin  and  eye  contact;  protective 
clothing;  treatment  in  case  of  contact. 

4.  Maximum  and  minimum  storage 
temperatures;  optimum  storage  temperature 
range;  temperatures  of  phase  separations  and 
chemical  changes. 

V.  Shelf  Ufe 

VI.  Recommended  Application  Procedure 

1.  Application  method.  . 

2.  Concentration,  application  rate  (e.g., 
gallons  of  dispersant  per  ton  of  oil). 

Date; 

Testins^Date;  0.  5. 13,  21  (Circle  One) 
InitiaTOil  Wei^t 


3.  Conditions  for  use:  water  salinity,  water 
temperature,  types  and  ages  of  pollutants. 

VII.  Toxicity  (Dispersants.  Surface  Washing 
Agents,  Sud^oe  Collecting  Agents,  and 
Miscellaneous  Oil  Spill  Control  Agents) 


Materials  tested 


Species 


Product _ :  MenkJia  beryOina  96 

Mysktopsis  baNa  48 

No.  2  fuel  oil .  Menkta  beryllina  96 

Mysklopsis  bahia  48 

Product  and  No.  Menidia  beryllina  96 

2  fuel  Oil  (1:10). 

Myskiopsis  bah/a  48 

VIlL(a).  Effectiveness  (Bioremediation 
Agents). 

Raw  data  must  be  reported  according  to  the 
format  shown  below.  'The  Brst  column  lists 
the  names  of  the  analytes  measured  by  GC/ 


MS  (SIM),  the  surrogate  standards,  and  - 
various  ratios  and  sums.  In  the  next  three 
coliunns,  the  concentration  of  the  analytes 
(ng/mg  oil),  the  concentration  of  the  analytes 
corrected  for  the  recovery  of  the  surrogate 
standard  (a-androstane  for  alkanes,  dio- 
phenanthrene  for  aromatics),  and  the 
conoentratioo  of  corrected  analytes 
normalized  against  a,8-hopane,  respectively, 
are  reported  ^  the  hrst  replicate  from  the 
6rst  sampling  event.  These  three  columns  are 
each  repeated  for  the  next  two  replicates, 
giving  9  total  columns  for  the  pn^uct  of 
interest.  The  next  9  columns  are  the  same  as 
the  product  columns  except  they  are  for  the 
no-nutrient  control  The  last  nine  columns 
are  for  the  nutrient  control.  Thus,  a  total  of 
28  columns  are  needed  in  the  spreadsheet. 
This  spreadsheet  is  for  the  first  sampling 
event  (day  0).  Three  more  identical 
spreadsheets  will  be  needed  for  each  of  the 
next  three  sampling  events  (days  5, 13.  and 
21). 


Bioremediation  Agent  Effectiveness  Test  Raw  Data 


Concentration 

ng/mg 


Product  replicate  1 

[Surrogate  cor-  j 
reded  ng/mg  | 


Normalized  to 
hopane  ng/mg 


Product  rep¬ 
licate  2 


ALXANE  ANALYTE. 

nC-10 . . 

nC-11  . . . 

nC-12  . . 

nG-13 _ 

nC-14 _ 

nC~15  . 

nC-16  _ _ 

nC-17  _ _ 

Pristarre. 

nC-18 _ 

Phytane. 

nO-19  _ 

nC-20  _ 

nC-21  _ _ 

nC-22  _ 

nC-23  _ 

nC-24 _ 

nC-25 _ 

nG-26 _ 

nC-27 _ 

nC-28 _ 

nC-59 _ 

nG-80 _ 

nC~31  . . . 

nC-32  . . 

nC>-83  _ 

nC-34  _ _ _ 

nC-^  . . . 

nC-3i  . . . 

a-androstane. 

Total  alkanes. 

nC-17;  Prinstane _ 

nC-18:  Phytane. 
AROMATIC  ANALYTE 
Naphthalene. 

cl  Naphthalenes _ 

c2  Naphthalenes . 

c3  Naphthalenes  . . 

c4  Naphthalenes _ 

Dibenzothiopherte . 
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aOREMEDlATION  AGENT  EFFECTIVENESS  TEST  RaW  DATA— Continued 


- r 

1 

Product  replicate  1 

Product  rep¬ 
licate  2 

t 

_ 1 

Concentration 

ng/mg 

Surrogate  cor¬ 
rected  ng/mg 

Normalized  to 
hoparte  ng/mg 

Fluorene . . . 

cl  Flurenes . . . 

c2  Flurenes . . . . . . 

CA  Fliirenps  . 

cl  Dibenzothlophenes  . . . . 

c2  Dibenzothlophenes  . 

c3  Dibenzothtophenes  . . . . . 

PhMvmthrenA  . . 

Anthracene . 

cl  Phenanthrenes . . . 

c2  Phenanthrenes  . . ; . 

' 

c3  Phenanthrenes . 

Naphthobenzothio. . . 

. 

cl  Naphthobenzothio . 

c2  Naphthobenzothio . 

c3  Naphthobenzothio . 

. 

Fluoranthene . . . 

'Pyffene . 

cl  Pyrnnos .  . . 

PyrenM  .  . . . . 

Chryspn**  . 

Penro  (a)  anthracpne  . . 

cl  Chrysenes . . . 

c2  Chrysenes . 

Benzo  (b)  fluoramth . . . . . 

Penro  (k)  flimranth  . 

Rertso  (e)  pyrnno  .  . 

Renrn  (n)  pymriA  . 

PeryloriA  .  . 

Irvieno  (1,  ?,  3-cci)  per .  . 

Benzo  (g,  h,  i)  pyrene . 

Dibenz  (ah)  anthrac . . . . . .  „ 

n,  8-hopane  . 

d8  Naphthalene  . . . 

' 

fUn  Phenanthrene  . 

(119  Chfysenn 

(119  Ppr^ne 

Total  aromatics  . 

Grav  wvAight  nil  , 

No  0*1  ringrarlers/ml 

For  the  statistical  analysis,  a  report 
showing  the  two-way  analysis  of  variance 
(ANOVA)  table  created  by  the  software  used 
by  the  investigator  must  be  shown  in  its 
entirety  along  with  the  name  of  the  software 
package  used.  Another  printout  showing  the 
mean  separation  table  (protected  LSD  test 


results)  generated  by  the  software  must  be 
reported.  The  statistical  analyses  are 
conducted  using  the  sum  of  the  alkane 
concentrations  and  the  sum  of  the  aromatics 
concentrations  from  the  raw  data  table.  Thus, 
two  ANOVAs  are  run  for  each  sampling 
event,  one  for  total  alkanes  and  one  for  total 


aromatics,  giving  a  total  of  8  ANOVAs  for  a 
product  test  (2  ANOVAs  x  4  sampling 
events).  Only  if  significant  differences  are 
detected  by  a  given  ANOVA  will  it  be 
necessary  to  run  a  protected  LSD  test. 

Vlll.(b).  Toxicity  (Bioremediation  Agents) 


Materials  tested 

Species 

LCs,  (ppm) 

NOEC  &  LOEC  (ppm  or  % 
WSF) 

Product  . 

Mpnid/A  hf^ryUnjt . 

96-hr.  &  7-day  . . . 

Survival  and  growth. 

Survival,  growth,  and  fecun- 

Mysidopsis  bahia  . 

96-hr.  &  7-day  . . . 

ANf^Pi  ny 

M/anytisi  hpryffina 

Qfi-hr  A  7-day  . 

dity. 

Survival  and  growth. 

Survival,  growth,  and  fecurv 
dity. 

Survival  arxl  growth. 

Survival,  growth,  and  fecun¬ 
dity. 

Product  and  ANS521  Oil  . . 

Mysidopsis  bahia  . 

Uffnidia  hfvyllina  . 

96-hr.  &  7-day . 

7-day  . . . 

Mysidopsis  bahia  . 

7-day  . . 
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IX.  Microbiological  Analysis  (Bioremediation 
Agents) 

X.  Physical  Properties  of  Dispersant/Surface 
Washing  Agent/Surface  Collecting  Agent/ 
Miscellaneous  Oil  Spill  Control  Agent 

1.  Flash  Point:  |®F) 

2.  Pour  Point:  (*F) 

3.  Viscosity:  _ at _ °F  (furol 

seconds) 

4.  Specific  Gravity: _ at _ “F 

5.  pH:  (10%  solution  if  hydrocarbon  based) 

6.  Surface  Active  Agents  (Dispersants  and 
Surface  Washing  Agents)  2 

7.  Solvents  (Dispersants  and  Surface 
Washing  Agents)* 

8.  Additives  (Dispersants  and  Surface 
Washing  Agents) 

9.  Solubility  (Surface  Collecting  Agents) 

XI.  Analysis  for  Heavy  Metals,  Chlorinated 
Hydrocarbons,  and  Cyanide  (Dispersants, 
Surface  Washing  Agents  Surface  Collecting 
Agents,  and  Miscellaneous  Oil  Spill  Control 
Agents) 


Compounds  | 

Concentration  (ppm) 

Arsenic . 

Garlmiiim  . 

Ghrnmiiim  . 

Copper . 

Lead  . . . 

Mercury . 

Nickel . 

7inr. 

Cyanide  . 

Chlorinated  Hydro- 
cartxxts. 
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Appendix  E  to  Part  300 — Oil  Spill 
Response 
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3.1  National. 

3.1.1  National  Response  Team. 

3.1.2  National  Response  Center. 

3.1.3  National  Strike  Force  Coordination 
Center. 

3.2  Regional. 

3.3  Area. 

3.3.1  On-scene  coordinator. 

3.3.2  Area  Committees. 

3.3.3  Special  teams. 

4.0  Preparedness  activities.  , 

4.1  Federal  contingency  plans. 

4.1.1  National  contingency  plan. 

4.1.2  Regional  contingency  plans. 

4.1.3  Area  contingency  plans. 

4.1.4  Fish  and  Wildlife  and  Sensitive 
Environments  Plan  annex. 


4.2  Relation  to  others  plans. 

4.2.1  Federal  response  plans. 

4.2.2  Tank  Vessel  and  Facility  Respon.se 
Plans. 

4.3  Pre-approval  authority. 

4.4  Area  response  drills. 

5.0  Response  operations. 

5.1  Phase  I — Discovery  or  notification. 

5.2  Phase  II — Preliminary  assessment  and 
initiation  of  action. 

5.3  Patterns  of  response. 

5.3.1  Determinations  to  initiate  response 
and  special  conditions. 

5.3.2  General  pattern  of  response. 

5.3.3  Containment,  countermeasures,  and 
cleanup. 

5.3.4  Response  to  a  substantial  threat  to 
the  public  health  or  welfare. 

5.3.5  Enhanced  activities  during  a  spill  of 
national  significance. 

5.3.6  Response  to  worst  case  discharges. 

5.3.7  Multi-regional  responses. 

5.3.8  Worker  health  and  safety. 

5.4  Disposal. 

5.5  Natural  resource  trustees.  * 

5.5.1  Damage  assessment. 

5.5.2  Lead  administrative  trustee. 

5.5.3  On-scene  coordinator  (OSC) 
coordination. 

5.5.4  Dissemination  of  information. 

5.5.5  Responsibilities  of  trustees. 

,  5.6  Oil  Spill  Liability  Trust  Fund. 

5.6.1  Funding. 

5.6.2  Claims. 

5.7  Documentation  and  cost  recovery. 

5.8  National  response  priorities. 

6.0  Response  coordination. 

6.1  Nongovernmental  participation. 

6.2  Natural  resource  trustees. 

6.2.1  Federal  agencies. 

6.2.2  State. 

6.2.3  Indian  tribes. 

6.2.4  Foreign  trustees. 

6.3  Federal  agencies. 

6.4  Other  federal  agencies. 

6.4.1  Department  of  Commerce. 

6.4.2  Department  of  Justice. 

6.4.3  Department  of  Defense. 

6.4.4  Department  of  Health  and  Human 
Services. 

6.4.5  Department  of  the  Interior. 

6.4.6  Department  of  Labor. 

6.4.7  Federal  Emergency  Management 
Agency. 

6.4.8  Department  of  Energy. 

6.4.9  Department  of  State. 

6.4.10  General  Services  Association. 

6.5  States  and  local  participation  in 

response. 

1.0  Introduction 

1.1  Background 

The  Oil  Pollution  Act  of  1990  (OPA) 
amends  the  Federal  Water  Pollution  Control 
Act  (FWPCA),  commonly  referred  to  as  the 
Clean  Water  Act  (CWA),  to  require  the 
revision  of  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  In  revising  the  NCP,  the  need  to 
separate  the  response  requirements  for  oil 
discharges  and  release  of  hazardous 
substances,  pollutants,  and  contaminants ' 
became  evident. 

1.2  Purpose/Objective 

This  document  compiles  general  oil 
discharge  response  requirements  into  one 
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appendix  to  aid  participants  and  responders 
under  the  national  response  system  (NRS). 
This  appendix  provides  the  organizational 
structure  and  procedures  to  prepare  for  and 
respond  to  oil  discharges.  Nothing  in  this 
appendix  alters  the  meaning  or  policy  stated 
in  other  sections  or  subparts  of  the  NCP. 

1 .3  Scope 

(a)  This  appendix  applies  to  discharges  of 
oil  into  or  upon  the  navigable  waters  of  the 
United  States  and  adjoining  shorelines,  the 
waters  of  the  contiguous  zone,  or  waters  of 
the  exclusive  ecoimmic  zone,  or  which  may 
affect  the  natural  resources  belonging  to, 
appertaining  to,  or  under  the  exclusive 
management  authority  of  the  United  States. 

(b)  This  appendix  is  designed  to  focilitate 
efficient  coordinated,  and  effective  response 
to  discharges  of  oil  in  accordance  with  the 
authorities  of  the  CWA.  It  addresses: 

(1)  The  national  response  organization  that 
may  be  activated  in  response  actions,  the 
responsibilities  annong  the  federal,  state,  and 
local  governments,  and  the  resources  that  are 
available  for  response. 

(2)  The  establishment  of  regional  and  area 
contingency  plans. 

(3)  Procedures  for  undertaking  removal 
actions  pursuant  to  section  311  of  the  CWA. 

(4)  Designation  of  federal  trustees  for 
natural  resources  for  purposes  of  the  CWA. 

(5)  Procedures  for  the  participation  of  other 
persons  in  response  actions. 

(6)  Procedures  for  compiling  and  making 
available  cost  documentation  for  response 
actions. 

(7)  National  procedures  for  the  use  of 
dispersants  and  other  chemicals  in  removals 
under  the  CWA. 

(c)  In  implementing  the  NCP  provisions 
compiled  in  this  appendix,  consideration 
shall  be  given  to  international  assistance 
plans  and  agreements,  security  regulations 
and  responsibilities  based  on  international 
agreements,  federal  statutes,  and  executive 
orders.  Actions  taken  pursuant  to  the 
provisions  of  any  applicable  international 
joint  contingency  plans  shall  be  consistent 
with  the  NCP  to  the  greatest  extent  possible. 
The  Department  of  State  shall  be  consulted, 
as  appropriate,  prior  to  taking  action  that 
may  affect  its  activities. 

1.4  Abbreviations 

This  section  of  the  appendix  provides 
abbreviations  relating  to  oil. 

(a]  Department  and  Agency  Title 
Abbreviations: 

ATSDR — Agency  for  Toxic  Substances  and 

Disease  R^istry 

CDC — Centers  for  Disease  Control 

DOC — Department  of  Commerce 

DOD-:Department  of  Defense 

DOE— Department  (rf  Energy 

DOI — Department  of  the  Interior 

DOf — Department  of  Justice 

DOL — Department  of  Labor 

DOS — ^Department  of  State 

DOT — Department  of  Transportation 

EPA — Environmental  Protection  Agency 

FEMA — Federal  Emergency  Management 

Agency 

GSA — General  Services  Administration 
HHS — Department  of  Health  and  Human 

Services 


NIOSH — National  Institute  for  Occupational 
Safety  and  Health 

NOAA — National  Oceanic  and  Atmospheric 
Administration 

OSHA — Occupational  Safety  and  Health 
Administration 

RSPA — Research  and  Special  Programs 
Administration 

USCG — United  States  Coast  Guard 
USDA — United  States  Department  of 
Agriculture 

Note:  Reference  is  made  in  the  NCP  to  both 
the  Nuclear  Regulatory  Commission  and  the 
National  Response  Center.  In  order  to  avoid 
confusion,  the  NCP  will  spell  out  Nuclear 
Regulatory  Commission  and  use  the 
abbreviation  “NRC”  only  with  respect  to  the 
National  Response  Center. 

(b)  Operational  Abbreviations: 

AC — Area  Committee 
ACP — Area  Contingency  Plan 
DRAT — District  Response  Advisory  Team 
DRG — District  Response  Group 
ERT  — ^Environmental  Response  Team 
ESF — Emergency  Support  Functions 
FCO — Federal  Coordinating  Officer 
FRERP — Federal  Radiological  Emergency 
Response  Plan 

FRP — Federal  Response  Plan 
LEPC — Local  Emergency  Plannirrg  Committee 
NCP — National  Contingency  Plan 
NPFC — ^National  Pollution  Funds  Center 
NRC — National  Response  Center 
NRS — National  Response  System 
NRT — National  Response  Team 
NSF — ^National  Strike  Fcwce 
NSFCC — National  Strike  Force  Coordination 
Center 

OSC — On-Scene  Coordinator 
OSLTF — Oil  Spill  Liability  Trust  Fund 
POLREP — Pollution  Report 
PIAT — Public  Information  Assist  Team 
RCP — Regional  Contingency  Plan 
RERT — Radiological  Emergency  Response 
Team 

RRT — Regional  Response  Team 
SERC — State  Emergency  Response 
Commission 

SONS — Spill  of  National  Significance 
SSC — Scientific  Support  Coordinator 

1.5  Definitions 

Terms  not  defined  in  this  section  have  the 
meaning  given  by  CERCLA,  the  OPA,  or  the 
CWA.  This  appendix  restates  the  NCP 
definitions  relating  to  oil. 

Actrvat/offmeans  notification  by  telephone 
or  other  expeditious  manner  or,  when 
required,  the  assembly  of  some  or  all 
appropriate  members  of  the  RRT  or  NRT. 

Area  Committee  (AC)  as  provided  for  by 
CWA  sections  311(a)(16)  and  (j)(4),  means  the 
entity  appointed  by  the  President  consisting 
of  membm  from  qualified  personnel  of 
federal,  state,  and  local  agencies  with 
responsibilities  that  irx:lude  preparing  an 
area  contingency  plan  for  an  area  designated 
by  the  President 

Area  contingency  plan  (ACP)  as  defined  by 
CWA  sections  311(a)(19)  and  (j)(4)  means  the 
plan  prepared  by  an  Area  Conmittee  that  is 
develop^  to  be  implemented  in  conjunction 
with  tlK  NCP  and  RCP,  in  part  to  address 
removal  of  a  worst  case  discharge  and  to 
mitigate  or  prevent  a  substantial  threat  of 
such  a  discharge  from  a  vessel,  offshore 


facility,  or  onshore  facility  operating  in  or 
near  an  area  designated  by  the  President. 

Bioremediation  agents  means 
microbiological  cultures,  enzyme  additives, 
or  nutrient  additives  that  are  deliberately 
introduced  into  an  oil  discharge  and  that  will 
significantly  increase  the  rate  of 
biodegradation  to  mitigate  the  effects  of  the 
discharge. 

Burning  agents  means  those  additives  that, 
through  physical  or  chemical  means, 
improve  the  cmnbustibility  of  the  materials 
to  which  they  are  applied. 

CERCLA  is  the  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and  Reauthorization 
Act  of  1986. 

Chemical  agents  means  those  elements, 
compounds,  or  mixtures  that  coagulate, 
disperse,  dissolve,  emulsify,  foam,  neutralize, 
precipitate,  reduce,  solubilize,  oxidize, 
concentrate,  congeal,  entrap,  fix,  make  the 
pollutant  mass  more  rigid  or  viscous,  or 
otherwise  facilitate  the  mitigation  of 
deleterious  effects  or  the  removal  of  the  oil 
pollutant  from  the  water.  Chemical  agents 
include  biological  additives,  dispersants, 
sinking  agents,  miscellaneous  oil  spill 
control  agents,  and  burning  agents,  but  do 
not  include  solvents. 

Claim  in  the  case  of  a  discharge  under 
CWA  means  a  request,  made  in  writing  for 
a  sum  certain,  for  compensation  for  damages 
or  removal  costs  resulting  from  an  incident. 

Claimant  as  defined  by  section  1001  of  the 
OPA  means  any  person  or  government  who 
presents  a  claim  for  compensation  under 
Title  I  of  the  OPA. 

Coastal  waters  for  the  purpose  of 
classifying  the  size  of  discharges,  means  the 
waters  of  the  coastal  zone  except  for  the 
Great  Lakes  and  specified  ports  and  harbors 
on  inland  rivers. 

Coastal  zone  as  defined  for  the  purpose  of 
the  NCP,  means  all  United  States  waters 
subject  to  the  tide.  United  States  waters  of 
the  Great  Lakes,  specified  ports  and  harbors 
on  inland  rivers,  waters  of  the  contiguous 
zone,  other  waters  of  the  high  seas  subject  to 
the  NCP,  and  the  land  surface  or  land 
substrata,  ground  waters,  and  ambient  air 
proximal  to  those  waters.  The  term  coastal 
zone  delineates  an  area  of  federal 
responsibility  for  response  action.  Precise 
boundaries  are  determined  by  EPA/USOG 
agreements  and  identified  in  federal  regional 
contingency  plans. 

Coast  Gua^  District  Response  Group 
(DRG)  as  provided  for  by  CWA  sections 
311(a)(20)  and  (jX3),  means  the  entity 
established  by  the  Secretary  of  the 
department  in  which  the  USOG  is  operating 
within  each  USOG  district  and  shall  consist 
of:  The  combined  USOG  personnel  and 
equipment,  including  firefighting  equipment, 
of  each  port  within  the  district;  additional 
prepositioned  response  equipment;  and  a 
district  response  advisory  team. 

Contiguous  zone  means  the  zone  of  the 
high  seas,  established  by  the  United  States 
under  Article  24  of  the  Oonvention  on  the 
Territorial  Sea  and  Oontiguous  Zone,  which 
is  contiguous  to  the  territorial  sea  and  which 
extends  nine  miles  seaward  from  the  outer 
limit  of  the  territorial  sea. 
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Damages  as  defined  by  section  1001  of  the 
OPA  means  damages  specified  in  section 
1002(b)  of  the  Act,  and  includes  the  cost  of 
assessing  these  damages. 

Discharge  as  defin^  by  section  311(a)(2)  of 
the  CWA,  includes,  but  is  not  limited  to,  any 
spilling,  leaking,  pumping,  pouring,  emitting, 
emptying,  or  dumping  of  oil,  but  excludes 
discharges  in  compliance  with  a  permit 
under  section  402  of  the  CWA,  discharges 
resulting  from  circumstances  identified  and 
reviewed  and  made  a  part  of  the  public 
record  with  respect  to  a  permit  issued  or 
modifred  under  section  402  of  the  CWA,  and 
subject  to  a  condition  in  such  permit,  or 
continuous  or  anticipated  intermittent 
discharges  from  a  point  source,  identified  in 
a  permit  or  pieimit  application  under  section 
402  of  the  CWA,  that  are  caused  by  events 
occurring  within  the  scope  of  relevant 
operating  or  treatment  systems.  For  purposes 
of  the  NCP,  discharge  also  means  substantial 
threat  of  discharge. 

Dispersants  means  those  chemical  agents 
that  emulsify,  disperse,  or  solubilize  oil  into 
the  water  colunm  or  promote  the  surface 
spreading  of  oil  slicks  to  focilitate  dispersal 
of  the  oil  into  the  water  column. 

Exclusive  economic  zone  as  defined  in 
OPA  section  1001,  means  the  zone 
established  by  Presidential  Proclamation 
Numbered  5030,  dated  March  10, 1983, 
including  the  ocean  waters  of  the  areas 
referred  to  as  “eastern  special  areas”  in 
Article  3(1)  of  the  Agreement  between  the 
United  States  of  America  and  the  Union  of 
Soviet  Socialist  Republics  on  the  Maritime 
Boundary,  signed  )une  1. 1990. 

Facility  as  defined  by  section  1001  of  the 
OPA  means  any  structure,  group  of 
structures,  equipment,  or  device  (other  than 
a  vessel)  which  is  used  for  one  or  more  of 
the  following  purposes:  Exploring  for, 
drilling  for.  producing,  storing,  handling, 
transferring,  processing,  or  transporting  oil. 
This  term  includes  any  motor  vehicle,  rolling 
stock,  or  pipeline  used  for  one  or  more  of 
these  purposes. 

Federal  Response  Plan  (FRP)  means  the 
agreement  signed  by  25  federal  departments 
and  agencies  in  April  1987  and  developed 
under  the  authorities  of  the  Earthquake 
Hazards  Reduction  Act  of  1977  and  the 
Disaster  Relief  Act  of  1974,  as  amended  by 
the  Stafford  Disaster  Relief  Act  of  1988. 

First  federal  official  means  the  frrst  federal 
representative  of  a  p>articipating  agency  of  the 
National  Response  Team  to  arrive  at  the 
scene  of  a  discharge  or  a  release.  This  official 
coordinates  activities  under  the  NCP  and 
may  initiate,  in  consultation  with  the  OSC, 
any  necessary  actions  until  the  arrival  of  the 
predesignated  OSC 
Indian  tribe  as  defined  in  OPA  section 
1001,  means  any  Indian  tribe,  band,  nation, 
or  other  organized  group  or  community,  but 
not  including  any  Alaska  Native  regional  or 
village  corporation,  which  is  recognized  as 
eligible  for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians  and  has 
governmental  authority  over  lands  belonging 
to  or  controlled  by  the  Tribe. 

Inland  waters  for  the  purposes  of 
classifying  the  size  of  discharges,  means 
those  waters  of  the  United  States  in  the 


inland  zone,  waters  of  the  Great  Lakes,  and 
specifred  ports  and  harbors  on  inland  rivers. 

Inland  zone  means  the  environment  inland 
of  the  coastal  zone  excluding  the  Great  Lakes, 
and  specified  ports  and  harbors  on  inland 
rivers.  The  term  inland  zone  delineates  an 
area  of  federal  responsibility  for  response 
action.  Precise  boundaries  are  determined  by 
EPA/USOG  agreements  and  identified  in 
federal  regional  contingency  plans. 

Lead  administrative  trustee  means  a  federal 
natural  resource  trustee  who  is  designated  on 
an  incident-by-incident  basis  and  chosen  by 
the  other  federal  trustees  whose  natural 
resources  are  affected  by  the  incident.  The 
lead  administrative  trustee  facilitates 
effective  and  efficient  communication 
between  the  OSC  and  the  other  federal 
natural  resource  trustees  during  response 
operations  and  is  responsible  for  applying  to 
the  OSC  for  access  to  federal  response 
resources  on  behalf  of  all  trustees  for 
initiation  of  damage  assessment  and  claims 
for  injuries  to  natural  resources. 

Lead  agency  means  the  agency  that 
provides  the  OSC  to  plan  and  implement 
response  actions  under  the  NCP. 

Miscellaneous  oil  spill  control  agent  is  any 
product,  other  than  a  dispersant,  sinking 
agent,  surface  washing  agent,  surface 
collecting  agent,  bioremediation  agent, 
burning  agent,  or  sorbent  that  can  be  used  to 
enhance  oil  spill  cleanup,  removal, 
treatment,  or  mitigation. 

National  Pollution  Funds  Center  (NPFC) 
means  the  entity  established  by  the  Secretary 
of  Transportation  whose  function  is  the 
administration  of  the  Oil  Spill  Liability  Trust 
Fund  (OSLTF).  Among  the  NPFC's  duties  are: 
Providing  appropriate  access  to  the  OSLTF 
for  federal  agencies  and  states  for  removal 
actions  and  for  federal  trustees  to  initiate  the 
assessment  of  natural  resource  damages; 
providing  appropriate  access  to  the  OSLTF 
for  claims;  and  coordinating  cost  recovery 
efforts. 

National  Response  System  (NRS)  is  the 
mechanism  for  coordinating  response  actions 
by  all  levels  of  government  in  support  of  the 
OSC  The  NRS  is  composed  of  the  NRT, 

RRTs,  OSC,  Area  Committees,  and  Special 
Teams  and  related  support  entities.  ' 
National  Strike  Force  (NSF)  is  a  special 
team  established  by  the  USCG,  including  the 
three  USCG  Strike  Teams,  the  Public 
Information  Assist  Team  (PIAT),  and  the 
National  Strike  Force  Coordination  Center. 
The  NSF  is  available  to  assist  OSCs  in  their 
preparedness  and  response  duties. 

National  Strike  Force  Coordination  Center 
(NSFGC),  authorized  as  the  National 
Response  Unit  by  CWA  section  311  (a)(23) 
and  (j)(2).  means  the  entity  established  by  the 
Secretary  of  the  dep>artment  in  which  the 
USCG  is  operating  at  Elizabeth  City,  North 
Carolina,  with  responsibilities  that  include 
administration  of  the  USCG  Strike  Teams, 
maintenance  of  response  equipment 
inventories  and  logistic  networks,  and 
conducting  a  national  exercise  program. 

Natural  resources  means  land,  fish, 
wildlife,  biota,  air,  water,  groundwater, 
drinking  water  supplies,  and  other  such 
resources  belonging  to,  managed  by,  held  in 
trust  by,  appertaining  to,  or  otherwise 
controlled  by  the  United  States  (including 


the  resources  of  the  exclusive  economic  zone 
defined  by  the  Magnuson  Fishery 
Conservation  and  Management  Act  of  1976), 
any  state  or  local  government,  any  foreign 
government,  any  Indian  tribe,  or,  if  such 
resources  are  subject  to  a  trust  restriction  on 
alienation,  any  member  of  an  Indian  tribe. 

Navigable  waters  as  defined  by  40  CFR 
110.1  means  the  waters  of  the  United  States, 
including  the  territorial  seas.  The  term 
includes: 

(a)  All  waters  that  are  currently  used,  were 
used  in  the  past,  or  may  be  susceptible  to  use 
in  interstate  or  foreign  commerce,  including 
all  waters  that  are  subject  to  the  ebb  and  flow 
of  the  tide; 

(b)  Interstate  waters,  including  interstate 
wetlands; 

(c)  All  other  waters  such  as  intrastate  lakes, 
rivers,  streams  (including  intermittent 
streams),  mudflats,  sandflats,  and  wetlands, 
the  use.  degradation,  or  destruction  of  which 
would  affect  or  could  affect  interstate  or 
foreign  commerce  including  any  such  waters: 

(1)  That  are  or  could  be  used  by  interstate 
or  foreign  travelers  for  recreational  or  other 
purposes; 

(2)  From  which  fish  or  shellfish  are  or 
could  be  taken  and  sold  in  interstate  or 
foreign  commerce;  and 

(3)  That  are  used  or  could  be  used  for 
industrial  purposes  by  industries  in  interstate 
commerce. 

(d)  All  impoundments  of  waters  otherwise 
defined  as  navigable  waters  under  this 
section; 

(e)  Tributaries  of  waters  identified  in 
paragraphs  (a)  through  (d)  of  this  definition, 
including  adjacent  wetlands;  and 

(f)  Wetlands  adjacent  to  waters  identified 
in  paragraphs  (a)  through  (e)  of  this 
defrnition:  Provided,  that  waste  treatment 
systems  (other  than  cooling  ponds  meeting 
the  criteria  of  this  paragraph)  are  not  waters 
of  the  United  States. 

Offshore  facility  as  defrned  by  section 
311(a)(ll)  of  the  CWA  means  any  facility  of 
any  kind  located  in,  on,  or  under  any  of  the 
navigable  waters  of  the  United  States,  and 
any  facility  of  any  kind  which  is  subject  to 
the  jurisdiction  of  the  United  States  and  is 
located  in,  on,  or  under  any  other  waters, 
other  than  a  vessel  or  a  public  vessel.  ‘  • 

Oil  as  defined  by  section  311(a)(1)  of  the 
CWA  means  oil  of  any  kind  or  in  any  form, 
including,  but  not  limited  to,  petroleum,  fuel 
oil,  sludge,  oil  refuse,  and  oil  mixed  with 
wastes  other  than  dredged  spoil.  Oil,  as 
defined  by  section  1001  of  the  OPA  means 
oil  of  any  kind  or  in  any  form,  including,  but 
not  limited  to,  petroleum,  fuel  oil,  sludge,  oil 
refuse,  and  oil  mixed  with  wastes  other  than 
dredged  spoil,  but  does  not  include 
petroleum,  including  crude  oil  or  any 
fraction  thereof,  which  is  specifically  listed 
or  designated  as  a  hazardous  substance  under 
subparagraphs  (A)  through  (F)  of  section 
101(14)  of  the  Cmnprehensive  Environmental 
Response,  Compensation,  and  Liability  Act 
(42  U.S.C.  9601)  and  which  is  subject  to  the 
provisions  of  that  Act. 

Oil  Spill  Liability  Trust  Fund  means  the 
fund  established  under  section  9509  of  the 
Internal  Revenue  Code  of  1986  (26  U.S.C 
9509). 

On-scene  coordinator  (OSC)  means  the 
federal  official  predesignated  by  the  EPA  or 
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the  USGC  to  coordinate  and  direct  federal 
response  under  subpart  D. 

Onshore  facility  as  defined  by  section 
311(a)(10)  of  the  CWA.  means  any  focility 
(including,  but  not  limited  to.  motor  vehicles 
and  rolling  stock)  of  any  kind  located  in.  on. 
or  under  any  land  within  the  United  States 
other  than  submerged  land. 

On-site  means  the  areal  extent  of 
contamination  and  all  suitable  areas  in  very 
close  proximity  to  the  contamination 
necessary  for  implementation  of  a  response 
action. 

Person  as  defined  by  section  1001  of  the 
OPA.  means  an  individual,  corporation, 
partnership,  association,  state,  municipality, 
commission,  or  political  subdivision  of  a 
state,  or  any  interstate  body. 

Public  vessel  as  defined  by  section 
311(aK4)  of  the  CWA,  means  a  vessel  owned 
or  bareboat-chartered  and  operated  by  the 
United  States,  or  by  a  state  or  political 
subdivision  thereof,  or  by  a  foreign  nation, 
except  when  such  vessel  is  engaged  in 
commerce. 

Remove  or  removal  as  defined  by  section 
311(a)(8)  of  the  CWA,  refers  to  containment 
and  removal  of  oil  or  hazardous  substances 
fi^m  the  water  and  shorelines  or  the  taking 
of  such  other  actions  as  may  be  necessary  to 
minimize  or  mitigate  damage  to  the  public 
health  or  welfare  (including,  but  not  limited 
to,  fish,  shellfish,  wildlife,  public  and  private 
property,  and  shorelines  and  beaches)  or  to 
the  environment.  For  the  purpose  of  the  NCP. 
the  term  also  includes  monitoring  of  action 
to  remove  a  discharge. 

Removal  costs  as  defined  by  section  1001 
of  the  OPA  means  the  costs  of  removal  that 
are  incurred  after  a  discharge  of  oil  has 
occurred,  or  in  any  case  in  which  there  is  a 
substantial  threat  of  a  discharge  of  oil  the 
costs  to  prevent,  minimize,  or  mitigate  oil 
pollution  from  such  an  incident. 

Responsible  party  as  defined  by  section 
1001  of  the  OPA  means  the  following: 

(a)  Vessels — In  the  case  of  a  vessel,  any 
person  owning,  operating,  or  demise 
chartering  the  vessel. 

(b)  Onshore  facilities — In  the  case  of  an 
onshore  facility  (other  than  a  pipeline),  any 
person  owning  or  operating  the  facility, 
except  a  federal  agency,  state,  municipality, 
commission,  or  political  subdivision  of  a 
state,  or  any  interstate  body,  that  as  the 
owner  transfers  possession  and  right  to  use 
the  property  to  another  person  by  lease, 
assignment,  or  permit 

(c)  Offshore  facilities — In  the  case  of  an 
offshore  facility  (other  than  a  pipeline  or  a 
deepwater  port  licensed  under  the  Deepwater 
Port  Act  of  1974  (33  U.S.C  1501  et  seq.)),  the 
lessee  or  permittee  of  the  area  in  which  the 
facility  is  located  or  the  holder  of  a  right  of 
use  and  easement  granted  under  applicable 
state  law  or  the  Outer  Continental  Shelf 
Lands  Act  (43  U.S.C  1301-1356)  for  the  area 
in  which  the  facility  is  located  (if  the  holder 
is  a  different  person  than  the  lessee  or 
permittee),  except  a  federal  agency,  state, 
municipality,  commission,  or  political 
subdivision  of  a  state,  or  any  interstate  body, 
that  as  owner  transfers  possession  and  right 
to  use  the  property  to  another  person  by 
lease,  assignment,  or  permit. 

(d)  Deepwater  ports — In  the  case  of  a 
deepwater  port  licensed  under  the  Deepwater 


Port  Act  of  1974  (33  U.S.C  1501-1524),  the 
licensee. 

(e)  Pipelines — In  the  case  of  a  pipeline,  any 
person  owning  or  operating  the  pipeline. 

(0  Abandonment — In  the  case  of  an 
abandoned  vessel,  onshore  facility, 
deepwater  port,  pipeline,  or  offshore  facility, 
the  person  who  would  have  been  responsible 
parties  immediately  prior  to  the 
abandonment  of  the  vessel  or  facility. 

Sinking  agents  means  those  additives 
applied  to  oil  discharges  to  sink  floating 
pollutants  below  the  water  surface. 

Size  classes  of  discharges  refers  to  the 
following  size  classes  of  oil  discharges  which 
are  provided  as  guidance  to  the  OSC  and 
serve  as  the  criteria  for  the  actions  delineated 
in  subpart  D.  They  are  not  meant  to  imply 
associated  degrees  of  hazard  to  public  health 
or  welfare,  nor  are  they  a  measure  of 
environmental  injury.  Any  oil  discharge  that 
poses  a  substantial  threat  to  public  health  or 
welfare  or  the  environment  or  results  in 
significant  public  concern  shall  be  classified 
as  a  major  discharge  regardless  of  the 
following  quantitative  measures: 

(a)  Minor  discharge  means  a  discharge  in 
inland  waters  of  less  than  1,000  gallons  of  oil 
or  a  discharge  to  the  coastal  waters  of  less 
than  10,000  gallons  of  oil. 

(b)  Medium  discharge  means  a  discharge  of 
1,000  to  10,000  gallons  of  oil  to  the  inland 
waters  cm-  a  discharge  of  10,000  to  100,000 
gallons  of  oil  to  the  coastal  waters. 

(c)  Major  discharge  means  a  discharge  of 
more  than  10,000  gallons  of  oil  to  the  inland 
waters  cm^  more  than  100,000  gallons  of  oil  to 
the  coastal  waters. 

Sorbents  means  essentially  inert  and 
insoluble  materials  that  are  used  to  remove 
oil  and  hazardous  substances  from  water 
through  adsorption,  in  which  the  oil  or 
hazardous  substance  is  attracted  to  the 
sorbent  surface  and  then  adheres  to  it. 
absorption,  in  which  the  oil  or  hazardous 
substance  penetrates  the  pores  of  the  sorbent 
material,  or  a  combination  of  the  two. 
Sorbents  are  generally  manufactured  in 
particulate  form  for  spreading  over  an  oil 
slick  or  as  sheets,  rolls,  pillows,  or  b(X)ms. 
The  sorbent  material  may  consist  of,  but  is 
not  limited  to.  the  following  materials: 

(a)  Organic  products— (1)  Peat  moss  or 
straw;  (2)  Cellulose  fibers  or  cork;  (3)  Com 
cobs;  (4)  Chicken  or  duck  feathers. 

(b)  Mineral  compounds — (1)  Volcanic  ash 
or  perlite;  (2)  Vermiculite  or  zeolite. 

(c)  Synthetic  products — (1)  Polypropylene; 
(2)  Polyethylene;  (3)  Polyiuethane;  (4) 
Polyester. 

Specified  ports  and  harbors  means  those 
ports  and  harbor  areas  on  inland  rivers,  and 
land  areas  immediately  adjacent  to  those 
waters,  where  the  USCG  acts  as 
predesignated  on-scene  coordinator.  Precise 
locations  are  determined  by  EPA/USCG 
regional  agreements  and  identified  in  federal 
regional  contingency  plans  and  area 
contingency  plans. 

Spill  of  national  significance  (SONS) 
means  a  spill  which  due  to  its  severity,  size, 
location,  actual  or  potential  impact  on  the 
public  health  and  welfare  or  the 
environment,  or  the  necessary  response 
effort,  is  so  complex  that  it  requires 
extraordinary  coordination  of  federal,  state. 


local,  and  responsible  party  resources  to 
contain  and  dean  up  the  discharge. 

State  means  the  several  states  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  the  U.S.  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Marianas, 
and  any  other  territory  or  possession  over 
which  the  United  States  has  jurisdiction.  For 
purposes  of  the  NCP,  the  term  includes 
Indian  tribes  as  defined  in  the  NCP  except 
where  specifically  noted. 

Surface  collecting  agents  means  those 
chemical  agents  that  form  a  surface  film  to 
control  the  layer  thickness  of  oil. 

Surface  washing  agent  is  any  product  that 
removes  oil  from  solid  surfeces,  such  as 
beaches  and  rocks,  through  a  detergency 
mechanism  and  does  not  involve  dispersing 
or  solubilizing  the  oil  into  the  water  column. 

Tank  vessel  as  defined  by  section  1001  of 
OPA  means  a  vessel  that  is  constructed  or 
adapted  to  carry,  or  that  carries,  oil  or 
hazardous  material  In  bulk  as  cargo  or  cargo 
residue,  and  that:  (1)  Is  a  vessel  of  the  United 
States;  (2)  operates  on  the  navigable  waters; 
or  (3)  transfers  oil  or  hazardous  material  in 
a  place  subject  to  the  jurisdiction  of  the 
United  States. 

Threat  of  discharge,  see  definition  for 
discharge. 

Trustee  means  an  official  of  a  federal 
natural  resources  management  agency 
designated  in  subpart  G  of  the  NCP  or  a 
designated  state  official  or  Indian  tribe  or.  in 
the  case  of  discharges  covered  by  the  OPA, 
a  foreign  government  official,  who  may 
pursue  claims  for  damages  under  section 
1006  of  the  OPA. 

United  States  when  used  in  relation  to 
section  311(a)(5)  of  the  CWA.  mean  the 
states,  the  District  of  Columbia,  the 
Conunonwealth  of  Puerto  Rico,  the  Northern 
Mariana  Islands,  Guam,  American  Samoa,  the 
U.S.  Virgin  Islands,  and  the  Pacific  Island 
Governments. 

Vessel  as  defined  by  section  311(a)(3)  of 
the  CWA  means  every  description  of. 
watercraft  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a  means 
of  transportation  on  water  other  than  a  public 
vessel. 

Volunteer  means  any  individual  accepted 
to  perform  services  by  the  lead  agency  which 
has  authority  to  accept  volunteer  services  (for 
examples,  see  16  U.S.C  742f(c)).  A  volunteer 
is  subject  to  the  provisions  of  the  authorizing 
statute  and  the  NCP. 

Worst  case  discharge  as  defined  by  section 
311(aK24)  of  the  CWA  means,  in  the  case  of 
a  vessel,  a  discharge  in  adverse  weather 
conditions  of  its  entire  cargo,  and  in  the  case 
of  an  offshore  fecility  or  onshore  fecility,  the 
largest  foreseeable  discharge  in  adverse 
weather  conditions. 

2.0  National  Response  System 
2.1  Overview 

The  national  response  system  (NRS)  is  the 
mechanism  for  coi^inating  response  actions 
by  all  levels  of  government  in  support  of  the 
OSC  The  NRS  is  composed  of  the  National 
Response  Team  (NRT),  Regional  Response 
Teams  (RRTs),  On-scene  coordinator  (OSC), 
Area  Committees,  and  Special  Teams  and 
related  support  entities.  The  NRS  functions 
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as  an  incident  conunand  system  (ICS)  under 
the  direction  of  the  OSC  Typical  of  an  iCS. 
the  NRS  is  capable  of  ex[^ding  or 
contracting  to  accommodate  the  response 
effort  required  by  the  size  or  complexity  of 
the  discharge. 

2.2  Priorities 

(a)  Safety  of  human  life  must  be  given  the 
highest  priority  during  every  response  action. 
This  includes  any  search  and  rescue  efforts 
in  the  general  proximity  of  the  discharge  and 
the  insurance  of  safety  of  response  personnel. 

(b)  Stabilizing  the  situation  to  preclude  the 
event  from  worsening  is  the  next  priority.  All 
efforts  must  be  focus^  on  saving  a  vessel 
that  has  been  involved  in  a  grounding, 
collision,  fire  or  explosion,  so  that  it  does  not 
compound  the  problem.  Comparable 
measures  should  be  taken  to  stabilize  a 
situation  involving  a  facility,  pipeline,  or 
other  source  of  pollution.  Stabilizing  the 
situation  includes  securing  the  source  of  the 
spill  and/or  removing  the  remaining  oil  from 
the  container  (vessel,  tank,  or  pipeline)  to 
prevent  additional  oil  spillage,  to  reduce  the 
need  for  fbllow-up  response  action,  and  to 
minimize  adverse  impi^  to  the  environment. 

(c)  The  response  must  use  all  necessary 
containment  and  removal  tactics  in  a 
coordinated  manner  to  ensure  a  timely, 
effective  response  that  minimizes  adverse 
impact  to  the  environment. 

(d)  All  parts  of  this  national  response 
strategy  should  be  addressed  concurrently, 
but  safety  and  stabilization  are  the  highest 
priorities.  The  OSC  should  not  delay 
containment  and  removal  decisions 
unnecessarily  and  should  take  actions  to 
minimize  adverse  impact  to  the  environment 
that  begins  as  soon  as  a  discharge  occurs,  as 
well  as  actions  to  minimize  further  adverse 
environmental  impact  from  additional 
discharges. 

(e)  The  priorities  set  forth  in  this  section 
are  broad  in  nature,  and  should  not  be 
interpreted  to  preclude  the  consideration  of 
other  priorities  that  may  arise  on  a  site- 
specific  basis. 

2.3  Responsibility 

(a)  The  predesignated  OSC  has  the 
responsibility  to  direct  response  actions  and 
coordinate  all  other  response  efforts  at  the 
scene  of  an  oil  discharge  or  threatened 
discharge.  The  OSC  monitors  or  directs  all 
federal,  state,  local,  and  private  removal 
actions,  or  arranges  for  the  removal  of  an 
actual  or  threatened  oil  discharge,  removing 
and  if  necessary,  requesting  authority  to 
destroy  a  vessel.  Additionally,  the  CWA 
requires  the  OSC  to  direct  all  federal,  state, 
local,  and  private  removal  actions  to  any 
incident  that  poses  a  substantial  threat  to  the 
public  health  or  welfare. 

(b)  Qeanup  responsibility  for  an  oil 
discharge  immediately  falls  on  the 
responsible  party,  unless  the  discharge  poses 


a  substantial  threat  to  public  health  or 
welfare.  In  a  large  percentage  of  oil 
discharges,  the  responsible  party  shall 
conduct  the  cleanup.  If  the  responsible  party 
does  conduct  the  removal,  the  OSC  shall 
ensure  adequate  surveillance  over  whatever 
actions  are  initiated. 

(1)  If  effective  actions  are  not  being  taken 
to  eliminate  the  threat,  or  if  removal  is  not 
being  properly  done,  the  OSC  should,  to  the 
extent  practicable  under  the  circumstances, 
so  advise  the  responsible  party.  If  the 
responsible  party  does  not  respond  properly, 
the  OSC  shall  take  appropriate  response 
actions  and  should  notify  the  responsible 
party  of  the  potential  liability  for  federal 
response  costs  incurred  by  the  OSC  pursuant 
to  the  OPA  and  CWA.  Where  practicable, 
continuing  efforts  should  be  made  to 
encourage  response  by  responsible  parties. 

(2)  If  the  Administrator  of  EPA  or  the 
Secretary  of  the  department  in  which  the 
USOG  is  operating  determines  that  there  may 
be  an  imminent  and  substantial  threat  to  the 
public  health  or  welfare  or  the  environment 
of  the  United  States  (including  fish,  shellfish, 
and  wildlife,  public  and  private  property, 
shorelines,  beaches,  habitats,  and  other  living 
and  nonliving  natural  resources  under  the 
jurisdiction  or  control  of  the  United  States, 
because  of  an  actual  or  threatened  discharge 
of  oil  from  any  vessel  or  offshore  or  onshore 
facility  into  or  upon  the  navigable  waters  of 
the  United  States),  the  Administrator  or 
Secretary  may  request  the  U.S.  Attorney 
General  to  secure  the  relief  from  any  person, 
including  the  owner  or  operator  of  the  vessel 
or  facility  necessary  to  abate  a  threat  or,  after 
notice  to  the  affected  state,  take  any  other 
action  authorized  by  section  311  of  the  CWA 
including  administrative  orders,  that  may  be 
necessary  to  protect  the  public  health  or 
welfare. 

(3)  The  responsible  party  is  liable  for  costs 
of  federal  removal  and  damages  in 
accordance  with  section  311(f)  of  the  CWA, 
section  1002  of  the  OPA,  and  other  federal 
laws. 

(c)  In  those  incidents  where  a  discharge  or 
threat  of  discharge  poses  a  substantial  threat 
to  the  public  health  or  welfare  of  the  United 
States,  the  OSC  shall  direct  all  federal,  state, 
or  private  actions  to  remove  the  discharge  or 
to  mitigate  or  prevent  the  threat  of  such  a 
discharge,  as  appropriate.  The  OSC  shall  also 
request  immediate  activation  of  the  RRT. 

(d)  During  responses  to  any  discharge  the 
OSC  may  request  advice  or  support  from  the 
Special  Teams  and  any  local  support  units 
identified  by  the  Area  Committee.  Examples 
include  scientific  advice  from  the  Scientific 
Support  Coordinator  (SSC),  technical 
guidance  or  prepositioned  equipment  from 
the  District  Response  Group  (DRG),  or  public 
information  assistance  from  the  National 
Strike  Force  (NSF). 

(e)  When  an  oil  discharge  exceeds  the 
response  capability  of  the  region  in  which  it 


occurs,  transects  regional  boundaries,  or 
involves  a  substantial  threat  to  the  public 
health  or  welfare,  substantial  amounts  of 
property,  or  substantial  threats  to  the  natural 
resources,  the  NRT  should  be  activated  as  an 
emergency  response  team.  If  appropriate  the 
RRT  Chairman  may  contact  the  NRT 
Chairman  and  request  the  NRT  activation. 

3.0  Components  of  national  response 
system  and  responsibilities 

The  NRS  is  the  mechanism  for 
coordinating  response  actions  by  all  levels  of 
government  in  support  of  the  OSC  The  NRS 
organization  is  divided  into  national, 
regional,  and  area  levels.  The  national  level 
comprises  the  NRT,  the  National  Strike  Force 
Coordination  Center  (NSFGC),  and  the 
National  Response  Center  (NRC).  The 
regional  level  is  comprised  of  the  RRT.  The 
area  level  is  made  up  of  the  OSC  Special 
Teams,  and  Area  Committees. 

3. 1  National 

3.J.1  National  Response  Team,  (a) 

National  planning  and  coordination  is 
accomplished  through  the  NRT.  The  NRT 
consists  of  representatives  from  the  USCG, 
EPA,  Federal  Emergency  Management 
Agency  (FEMA),  Department  of  Defense 
(DOD),  Department  of  Energy  (DOE), 
Department  of  Agriculture  (DOA), 

Department  of  Commerce  (DOC),  Department 
of  Health  and  Human  Services  (HHS), 
Department  of  the  Interior  (DOI),  Department 
of  justice  (DO)),  Department  of  Labor  (DOL), 
Department  of  Transportation  (DOT), 
Department  of  State  (DOS),  Nuclear 
Regulatory  Commission,  and  General 
Services  Administration  (GSA).  Each  agency 
shall  designate  a  member  to  the  team  and 
sufficient  alternates  to  ensure  representation, 
as  agency  resources  permit.  The  NRT  will 
consider  requests  for  membership  on  the 
NRT  from  other  agencies.  Other  agencies  may 
request  membership  by  forwarding  such 
requests  to  the  chair  of  the  NRT  (see  Figure 
1). 

(b)  The  chair  of  the  NRT  shall  be  the 
representative  of  the  EPA  and  the  vice  chair 
shall  be  the  representative  of  the  USCG,  with 
the  exception  of  periods  of  activation  because 
of  response  action.  During  activation,  the 
chair  shall  be  the  member  agency  providing 
the  OSC.  The  vice  chair  shall  maintain 
records  of  NRT  activities  along  with  national, 
regional,  and  area  plans  for  response  actions. 

(c)  While  the  NRT  desires  to  achieve  a 
consensus  on  all  matters  brought  before  it, 
certain  matters  may  prove  unresolvable  by 
this  means.  In  such  cases,  each  agency 
serving  as  a  participating  agency  on  the  NRT 
may  be  accorded  one  vote  in  NRT 
proceedings. 
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(d)  The  NRT  may  establish  such  bylaws, 
procedures,  and  committees  as  it  deems 
appropriate  to  further  the  purposes  for  which 
it  is  established. 

(e)  The  NRT  shall  evaluate  methods  of 
responding  to  discharges,  shall  recommend 
any  changes  needed  in  the  response 
organization,  and  shall  reconmiend  to  the 
A^inistrator  of  ERA  changes  to  the  NCR 
designed  to  improve  the  effectiveness  of  the 
national  response  system,  including  drafting 
of  regulatory  language. 

(f)  The  NRT  shall  provide  policy  and 
program  direction  to  the  RRTs. 

The  NRT  may  consider  and  make 
recommendations  to  appropriate  agencies  on 
the  training,  equipping,  and  protection  of 
response  teams  and  necessary  research, 
development,  demonstration,  and  evaluation 
to  improve  response  capabilities. 

(h)  Direct  planning  and  preparedness 
responsibilities  of  the  NRT  include: 

(1)  Maintaining  national  preparedness  to 
respond  to  a  major  discharge  of  oil  that  is 
beyond  regional  capabilities; 

(2)  Monitoring  incoming  reports  from  ail 
RRTs  and  activating  for  a  response  action, 
when  necessary; 

(3)  Ckwrdinating  a  national  program  to 
assist  member  agencies  in  preparedness 
planning  and  response,  and  enhancing 
coordination  of  member  agency  preparedness 
programs; 

(4)  Developing  procedures,  in  coordination 
with  the  NSFCXZ,  as  appropriate,  to  ensure 
the  coordination  of  federal,  state,  and  local 
governments,  and  private  response  to  oil 
discharges; 

(5)  Monitoring  response-related  research 
and  development,  testing,  and  evaluation 
activities  of  NRT  agencies  to  enhance 
coordination,  avoid  duplication  of  effort,  and 
fecilitate  research  in  support  of  response 
activities; 

(6)  Developing  recommendations  for 
response  training  and  for  enhancing  the 
coordination  of  available  resources  among 
agencies  with  training  responsibilities  under 
the  NCP; 

(7)  Reviewing  regional  responses  to  oil 
discharges,  including  an  evaluation  of 
equipment  readiness  and  coordination 
among  responsible  public  agencies  and 
private  organizations;  and 

(8)  Assist  in  developing  a  national  exercise 
program,  in  coordination  with  the  NSFCX3  to 
ensure  preparedness  and  coordination 
nationwide. 

(i)  The  NRT  shall  consider  matters  referred 
to  it  for  advice  or  resolution  by  an  RRT. 

(j>  The  NRT  should  be  activated  as  an 
emergency  response  team: 

(1)  When  an  oil  discharge: 

(A)  Exceeds  the  response  capability  of  the 
region  in  which  it  occurs; 

(B)  Transects  regional  boundaries;  or 

(C)  Involves  a  substantial  threat  to  the 
public  health  or  welfore,  substantial  amounts 
of  property,  or  substantial  threats  to  natural 
resources; 

(2)  If  requested  by  any  NRT  member. 

(k)  When  activate  for  a  response  action, 
the  NRT  will  meet  at  the  call  of  the  chair  and 
may: 

(l)  Monitor  and  evaluate  reports  from  the 
OSC  and  recommend  to  the  OSC,  through  the 
RRT,  actions  to  combat  the  discharge; 


(2)  Request  other  federal,  state  and  local 
governments,  or  private  agencies,  to  provide 
resources  under  their  existing  authorities  to 
combat  a  discharge,  or  to  monitor  response 
operations;  and 

(3)  Coordinate  the  supply  of  equipment, 
personnel,  or  technical  advice  to  the  affected 
region  from  other  regions  or  districts. 

3.1.2  National  Response  Center,  (a)  The 
NRC,  located  at  USGG  Headquarters,  is  the 
national  communications  center, 
continuously  manned  for  handling  activities 
related  to  response  actions,  including  those 
involving  discharges  of  oil.  The  NRC  acts  as 
the  single  point  of  contact  for  all  pollution 
incident  reporting,  and  as  the  NRT 
communications  center.  Notice  of  discharges 
must  be  made  by  telephone  through  a  toll 
free  number  cv  a  special  number 
(Teleconununication  Device  for  the  Deaf 
(TDD)  and  collect  calls  accepted).  Upon 
receipt  of  a  notification  of  discharge,  the  NRC 
shall  promptly  notify  the  OSC  The  telephone 
report  is  distributed  to  any  interested  NRT 
member  agency  or  federal  entity  that  has 
established  a  written  agreement  or 
understanding  with  the  NRC 

(b)  The  Commandant,  USOG,  in 
conjunction  with  other  NRT  agencies, 
provides  the  necessary  personnel, 
communications,  plotting  fecilities,  and 
equipment  for  the  NRC. 

(c)  Notice  of  an  oil  discharge  in  an  amount 
equal  to  or  greater  than  the  repiortable 
quantity  must  be  made  immediately  in 
accordance  with  33  CFR  part  153,  subpart  B. 
Notification  will  be  made  to  the  NRC  Duty 
Officer,  HQ  USCG,  Washington,  DC, 
telephone  (800)  424-8802  or  (202)  267-2675. 
All  notices  of  discharges  received  at  the  NRC 
will  be  relayed  immediately  by  telephone  to 
the  QSC. 

3.1.3  National  Strike  Force  Coordination 
Center.  NSFXX,  located  in  Elizabeth  City, 
North  Carolina,  may  assist  the  OSC  by 
providing  information  on  available  spill 
removal  resources,  personnel,  and 
equipment.  The  NSFCC  can  provide  the 
following  support  to  the  OSC: 

(a)  Technical  assistance,  equipment,  and 
other  resources  to  augment  the  OSC  staff 
during  spill  response; 

(b)  Assistance  in  coordinating  the  use  of 
private  and  public  resources  in  support  of  the 
OSC  during  a  response  to  or  a  threat  of  a 
worst  case  discharge  of  oil; 

(c)  Review  of  the  area  contingency  plan, 
including  an  evaluation  of  equipment 
readiness  and  coordination  among 
responsible  public  agencies  and  private 
organizations; 

(d)  Assistance  in  locating  spill  response 
resources  for  both  response  and  planning, 
using  the  NSFCC's  national  and  international 
computerized  inventory  of  spill  response 
resources; 

(e)  Coordination  and  evaluation  of 
pollution  response  exercises;  and 

(f)  lns[)ection  of  district  prepositioned 
pollution  response  equipment. 

3.2  Regional,  (a)  Regional  planning  and 
coordination  of  preparedness  and  response 
actions  is  accomplished  through  the  RRT.  In 
the  case  of  a  discharge  of  oil^preparedness 
activities  shall  be  canied  out  in  conjunction 
with  Area  Committees  as  appropriate.  The 


RRT  agency  membership  parallels  that  of  the 
NRT,  but  also  includes  state  and  local 
representation.  The  RRT  provides:  (1)  The 
appropriate  regional  mechanism  for 
development  and  coordination  of 
preparedness  activities  before  a  response 
action  is  taken  and  for  coordination  of 
assistance  and  advice  to  the  OSC  during  such 
response  actions;  and  (2)  guidance  to  Area 
Committees,  as  appropriate,  to  ensure  inter¬ 
area  consistency  and  consistency  of 
individual  ACPs  with  the  RCP  and  NCP. 

(b)  The  two  principal  components  of  the 
RRT  mechanism  are  a  standing  team,  which 
consists  of  designated  representatives  from 
each  participating  federal  agency,  state 
governments,  and  local  governments  (as 
agreed  upon  by  the  states):  and  incident- 
specific  teams  formed  frtMn  the  standing  team 
when  the  RRT  is  activated  for  a  response.  On 
incident-specific  teams,  participation  by  the 
RRT  member  agencies  will  relate  to  the 
technical  nature  of  the  incident  and  its 
geographic  location. 

(1)  The  standing  team's  jurisdiction 
corresponds  to  the  standanl  federal  regions, 
except  for  Alaska,  Oceania  in  the  Pacific,  an  d 
the  Caribbean  area,  each  of  which  has  a 
separate  standing  RRT.  The  role  of  the 
standing  RRT  includes  communications 
systems  and  procedures,  planning, 
coordination,  training,  evaluation, 
preparedness,  and  related  matters  on  a 
regionwide  basis.  It  also  includes 
coordination  of  Area  Committees  for  these 
functions  in  areas  within  their  respective 
regions,  as  appropriate. 

(2)  The  role  of  the  incident-specific  team 
is  determined  by  the  operational 
requirements  of  the  response  to  a  specifrc 
discharge.  Appropriate  levels  of  activation 
and/or  notification  of  the  incident-specific 
RRT,  including  participation  by  state  and 
local  governments,  shall  be  determined  by 
the  designated  RRT  chair  for  the  incident, 
based  on  the  RCP.  The  incident-specific  RRT 
supports  the  designated  OSC.  The  designated 

manages  response  efforts  and 
coordinates  all  other  efforts  at  the  scene  of  a 
discharge. 

(c)  The  representatives  of  EPA  and  the 
USCG  shall  act  as  co-chairs  of  the  RRTs 
except  when  the  RRT  is  activated.  When  the 
RRT  is  activated  for  response  actions,  the 
chair  is  the  member  agency  providing  the 
OSC 

(d)  Each  participating  agency  should 
designate  one  member  and  at  least  one 
alternate  member  to  the  RRT.  Agencies 
whose  regional  subdivisions  do  not 
correspond  to  the  standard  federal  regions 
may  designate  additional  representatives  to 
the  standing  RRT  to  ensure  appropriate 
coverage  of  the  standard  federal  region. 
Participating  states  may  also  designate  one 
member  and  at  least  one  alternate  member  to 
the  RRT.  Indian  tribal  governments  may 
arrange  with  the  RRT  for  representation 
appropriate  to  their  geographical  location 
All  agencies  and  states  may  also  provide 
additional  representatives  as  observers  to 
meetings  of  the  RRT. 

(e)  RRT  members  should  designate 
representatives  and  alternates  from  their 
agencies  as  resource  personnel  for  RRT 
activities,  including  RRT  work  planning,  and 
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membership  on  incident-specific  teams  in 
support  of  the  OSCs. 

(0  Federal  RRT  members  or  their 
representatives  should  provide  OSCs  with 
assistance  from  their  respective  federal 
agencies  commensurate  with  agency 
responsibilities,  resources,  and  capabilities 
within  the  region.  During  a  response  action, 
the  members  of  the  RRT  should  seek  to  make 
available  the  resources  of  their  agencies  to 
the  OSC  as  specified  in  the  RCP  and  ACP. 

(g)  RRT  members  should  nominate 
appropriately  qualifred  representatives  from 
their  agencies  to  work  with  OSCs  in 
developing  and  maintaining  ACPs. 

(h)  Affected  states  are  encouraged  to 
participate  actively  in  all  RRT  activities.  Each 
state  Governor  is  requested  to  assign  an  office 
or  agency  to  represent  the  state  on  the 
appropriate  RRT;  to  designate  representatives 
to  work  with  the  RRT  in  developing  RCPs;  to 
plan  for,  make  available,  and  coordinate  state 
resources  for  use  in  response  actions;  and  to 
serve  as  the  contact  point  for  coordination  of 
response  with  local  government  agencies, 
whether  or  not  represented  on  the  RRT.  The 
state’s  RRl'  representative  should  keep  the 
State  Emergency  Response  Commission 
(SERQ  apprised  of  RRT  activities  and 
coordinate  RRT  activities  with  the  SERQ 
Local  ^vemments  are  invited  to  participate 
in  activiUes  on  the  appropriate  RRT  as 
provided  by  state  law  or  as  arranged  by  the 
state’s  representative.  Indian  tribes  are  also 
invited  to  participate  in  such  activities. 

(i)  The  standing  RRT  shall  recommend 
changes  in  the  regional  response  organization 
as  needed,  revise  the  RCP  as  needed,  evaluate 
the  preparedness  of  the  participating 
agencies  and  the  efrectiveness  of  AC^s  for  the 
federal  response  to  discharges,  and  provide 
technical  assistance  for  preparedness  to  the 
response  community.  The  RRT  should: 

(1)  Review  and  comment,  to  the  extent 
practicable,  on  local  emergency  response 
plans  or  other  issues  related  to  the 
preparation,  implementation,  or  exercise  of 
such  plans  upon  request  of  a  local  emergency 
planning  conunlttee; 

(2)  Evaluate  regional  and  local  responses  to 
discharges  on  a  continuing  basis,  considering 
available  legal  remedies,  equipment 
readiness,  and  coordination  among 
responsible  public  agencies  and  private 
organizations,  and  recommend 
improvements; 

(3)  Recommend  revisions  of  the  NCP  to  the 
NRT,  based  on  observations  of  response 
operations; 

(4)  Review  OSC  actions  to  ensure  that  RCPs 
and  ACPs  are  effective; 

(5)  Encourage  the  state  and  local  response 
community  to  improve  its  preparedness  for 
response; 

(6)  In  coordination  with  the  Area 
Committee,  conduct  advance  planning  for 
use  of  dispersants,  surface  washing  agents, 
siufoce  collecting  agents,  burning  agents, 
bioremediation  agents,  or  other  chemical 
agents  in  accordance  with  subpart )  of  this 
part; 

(7)  Be  prepared  to  provide  resix}nse 
resources  to  major  discharges  or  releases 
outside  the  region; 

(8)  Conduct  or  participate  in  training  and 
exercises  as  necessary  to  encourage 


preparedness  activities  of  the  response 
community  within  the  region; 

(9)  Meet  at  least  semiannually  to  review 
response  actions  carried  out  during  the 
preceding  period,  consider  changes  in  RCPs, 
and  recommend  changes  in  ACPs; 

(10)  Provide  letter  reports  on  RRT  activities 
to  the  NRT  twice  a  year,  no  later  than  )anuary 
31  and  |uly  31;  and 

(11)  Ensure  maximum  participation  in  the 
national  release  program  for  announced  and 
unannounced  exercises. 

(j)(l)  The  RRT  may  be  activated  by  the 
chair  as  an  incident-specific  response  team 
when  a  discharge: 

(A)  Exceeds  the  response  capability 
available  to  the  OSC  in  the  place  where  it 
occurs; 

(B)  Transects  state  boundaries; 

(C)  May  pose  a  substantial  threat  to  the 
public  health  or  welfore,  or  to  regionally 
significant  amounts  of  property;  or 

(D)  Is  a  worst  case  discharge,  as  deffned  in 
section  1.5  of  this  appendix. 

(2)  The  RRT  shall  to  activated  during  any 
discharge  upon  a  request  from  the  OSC,  or 
from  any  R^  representative,  to  the  chair  of 
the  RRT.  Requests  for  RRT  activation  shall 
later  to  conffrmed  in  writing.  Each 
representative,  or  an  appropriate  alternate, 
should  to  notiffed  immtoiately  when  the 
RRT  is  activated. 

(3)  During  prolonged  removal  or  remedial 
action,  the  RRT  may  not  need  to  to  activated 
or  may  need  to  to  activated  only  in  a  limited 
sense,  or  may  need  to  have  available  only 
those  member  agencies  of  the  RRT  who  are 
directly  affected  or  who  can  provide  direct 
response  assistance. 

(4)  When  the  RRT  is  activated  for  a 
discharge  or  release,  ajKncy  representatives 
will  meet  at  the  call  of  the  chair  and  may: 

(A)  Monitor  and  evaluate  reports  from  the 
OSQ  advise  the  OSC  on  the  duration  and 
extent  of  response,  and  reconunend  to  the 
OSC  specific  actions  to  respond  to  the 
discharge; 

(B)  Request  other  federal,  state,  or  local 
govenunents,  or  private  agencies,  to  provide 
resources  under  their  existing  authorities  to 
respond  to  a  discharge  or  to  monitor  response 
operations; 

(C)  Help  the  OSC  prepare  information 
releases  for  the  public  and  for 
communication  with  the  NRT; 

(D)  If  the  circumstances  warrant,  make 
recommendations  to  the  regional  or  district 
head  of  the  agency  providing  the  OSC  that  a 
different  OSC  should  to  designated;  and 

(E)  Submit  pollution  reports  to  the  NRC  as 
signiffcant  developments  occur. 

(5)  RCPs  shall  specify  detailed  criteria  Cor 
activation  of  RRTs. 

(6)  At  the  regional  level,  a  Regional 
Response  Center  (RRC)  may  provide  facilities 
and  personnel  for  communications, 
information  storage,  and  other  requirements 
for  coordinating  response.  The  location  of 
each  RRC  should  to  provided  in  the  RCP. 

(7)  When  the  RRT  is  activated,  affected 
states  may  participate  in  all  RRT 
deliberations.  State  government 
representatives  participating  in  the  RRT  have 
the  same  status  as  any  federal  member  of  the 
RRT. 


(8)  The  RRT  can  to  deactivated  when  the 
incident-specific  RRT  chair  determines  that 
the  OSC  no  longer  requires  RRT  assistance. 

(9)  Notification  of  the  RRT  may  to 
appropriate  when  full  activation  is  not 
necessary,  with  systematic  communication  of 
pollution  reports  or  other  means  to  keep  RRT 
members  informed  as  to  actions  of  potential 
concern  to  a  particular  agency,  or  to  assist  in 
later  RRT  evaluation  of  regionwide  response 
effectiveness. 

(k)  Whenever  there  is  insufficient  national 
policy  guidance  on  a  matter  before  the  RRT. 
a  technical  matter  requiring  solution,  a 
question  concerning  interpretation  of  the 
NCP,  or  a  disagreement  on  discretionary 
actions  among  RRT  members  that  cannot  to 
resolved  at  the  regional  level,  it  may  to 
referred  to  the  NRT  for  advice. 

3.3  Area. 

3.3.1  On-scene  coordinator.  The  OSC  is 
the  federal  official  predesignated  by  EPA  or 
the  USCG  to  coordinate  and  direct  federal 
responses  under  subpart  D  of  the  NCP.  The 
US(X  shall  provide  OSCs  for  oil  discharges, 
including  discharges  from  facilities  and 
vessels  under  the  jurisdiction  of  another 
federal  agency,  within  or  threatening  the 
coastal  zone.  EPA  shall  provide  OSCs  for 
discharges  into  or  threatening  the  inland 
zone.  In  carrying  out  a  response,  the  OSC 
may  direct  or  monitor  all  federal,  state,  and 
private  actions  to  remove  a  discharge.  The 
OSC  coordinates,  directs,  and  reviews  the 
work  of  other  agencies.  Area  Conunittees, 
responsible  parties,  and  contractors  to  assure 
compliance  with  the  NCP,  decision 
document,  consent  decree,  administrative 
order,  and  lead  agency-approved  plans 
applicable  to  the  response. 

3.3.2  Area  Committees,  (a)  Area 
Committees  shall  to  responsible  for:  (1) 
Preparing  an  ACP  for  their  areas;  (2)  working 
with  appropriate  federal,  state,  and  local 
officials  to  enhance  the  contingency  planning 
of  those  officials  and  to  assure  pre-planning 
of  joint  response  efforts,  including 
appropriate  procedures  for  mechanical 
recovery,  dispersal,  shoreline  cleanup, 
protection  of  sensitive  environmental  areas, 
and  protection,  rescue,  and  rehabilitation  of 
fisheries  and  wildlife;  and  (3)  working  with 
appropriate  federal,  state,  and  local  officials 
to  expedite  decisions  for  the  use  of 
dispersants  and  other  mitigating  substances 
and  devices. 

(b)  The  OSC  is  responsible  for  overseeing 
development  of  the  ACP  in  the  area  of  the 
OSC’s  responsibility.  The  ACP,  when 
implemented  in  conjunction  with  other 
provisions  of  the  NCP,  shall  to  adequate  to 
remove  a  worst  case  discharge,  and  to 
mitigate  and  prevent  a  substantial  threat  of 
such  a  discharge,  frxim  a  vessel,  offshore 
fecility,  or  onshore  facility  operating  in  or 
near  the  area. 

3.3.3  Special  teams,  (a)  Special  teams 
include:  NOAA/EPA’s  SSCs;  EPA’s 
Environmental  Response  Team  (ERT);  and 
USOG’s  NSF;  DRGs;  and  NPFC  (see  Figure  2). 
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Figure  2 

National  Response  System  Special  Teams 
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(b)  SSCs  may  be  designated  by  the  OSC  as 
the  principal  advisors  for  scientific  issues, 
communication  with  the  scientific 
community,  and  coordination  of  requests  for 
assistance  from  state  and  federal  agencies 
regarding  scientific  studies.  The  strives 
for  a  consensus  on  scientific  issues  affecting 
the  response,  but  ensures  that  differing 
opinions  within  the  community  are 
communicated  to  the  OSC. 

(1)  Generally,  SSCs  are  provided  by  NOAA 
in  the  coastal  zones,  and  by  EPA  in  the 
inland  zone.  OSC  requests  for  SSC  support 
may  be  made  directly  to  the  SSC  assigned  to 
the  area  or  to  the  agency  memlier  of  the  RRT. 
NOAA  SSCs  may  also  be  requested  through 
NOAA’s  SSC  program  office  in  Seattle,  WA. 
NOAA  SSCs  are  assigned  to  USCG  Districts 
and  are  supported  by  a  scientific  support 
team  that  includes  expertise  in 
environmental  chemistry,  oil  slick  tracking, 
pollutant  transport  modeling,  natural 
resources  at  risk,  environmental  tradeoffs  of 
countermeasures  and  cleanup,  and 
information  management. 

(2)  During  a  response,  the  SSC  serves  on 
the  federal  OSC’s  staff  and  may,  at  the 
request  of  the  OSC.  lead  the  scientific  team 
and  be  responsible  for  providing  scientific 
support  for  operational  decisions  and  for 
coordinating  on-scene  scientific  activity. 
Depending  on  the  nature  and  location  of  the 
incident,  the  SSC  integrates  expertise  from 
governmental  agencies,  universities, 
community  representatives,  and  industry  to 
assist  the  OSC  in  evaluating  the  hazards  and 
potential  effects  of  releases  and  in  developing 
response  strategies. 

(3)  At  the  request  of  the  OSC,  the  SSC  may 
facilitate  the  O^'s  work  with  the  lead 
administrative  trustee  for  natural  resources  to 
ensure  coordination  between  damage 
assessment  data  collection  efforts  and  data 
collected  in  support  of  response  operations. 

(4)  SSCs  support  the  RRTs  and  the  Area 
Committees  in  preparing  regional  and  area 
contingency  plans  and  in  conducting  spill 
training  and  exercises.  For  area  plans,  the 
SSC  provides  leadership  for  the  synthesis 
and  integration  of  environmental  information 
required  for  spill  response  decisions  in 
support  of  the  OSC. 

(c)  The  ERT  is  established  by  the  EPA  in 
accordance  with  its  disaster  and  emergency 
responsibilities.  The  ERT  has  expertise  in 
treatment  technology,  biology,  chemistry, 
hydrology,  geology  and  engineering. 

(1)  The  ERT  can  provide  access  to  special 
decontamination  equipment  and  advice  to 
the  OSC  in  hazard  evaluation;  risk 
assessment;  multimedia  sampling  and 
analysis  program;  on-site  safety,  including 
development  and  implementation  plans; 
cleanup  techniques  and  priorities;  water 


supply  decontamination  and  protection; 
application  of  dispersants;  environmental 
assessment;  degree  of  cleanup  required;  and 
disposal  of  contaminated  material.  The  ERT 
also  provides  both  introductory  and 
intermediate  level  training  courses  to  prepare 
response  personnel. 

(2)  OSC  or  RRT  requests  for  ERT  support 
should  be  made  to  the  EPA  representative  on 
the  RRT;  EPA  Headquarters,  Director. 
Emergency  Response  Division;  or  the 
appropriate  EPA  regional  emergency 
coordinator. 

(d)  The  NSF  is  a  special  team  established 
by  the  USCG.  including  the  three  USCG 
Strike  Teams,  the  Public  Information  Assist 
Team  (PIAT),  and  the  NSFCC.  The  NSF  is 
available  to  assist  OSCs  in  their  preparedness 
and  response  duties. 

(1)  The  three  Strike  Teams  (Atlantic,  Gulf, 
and  Pacific)  provide  trained  personnel  and 
specialized  equipment  to  assist  the  OSC  in 
training  for  spill  response,  stabilizing  and 
containing  the  spill,  and  in  monitoring  or 
directing  the  response  actions  of  the 
responsible  parties  and/or  contractors.  The 
OSC  has  a  specific  team  designated  for  initial 
contact  and  may  contact  that  team  directly 
for  any  assistance. 

(2)  The  NSFCC  can  provide  the  following 
support  to  the  OSC: 

— Technical  assistance,  equipment  and  other 
resources  to  augment  the  OSC  staff  during 
spill  response; 

— Assistance  in  coordinating  the  use  of 
private  and  public  resources  in  support  of 
the  OSC  during  a  response  to  or  a  threat 
of  a  worst  case  discharge  of  oil; 

— Review  of  the  ACP,  including  an 
evaluation  of  equipment  readiness  and 
coordination  among  responsible  public 
agencies  and  private  organizations; 

— Assistance  in  locating  spill  response 
resources  for  both  response  and  planning, 
using  the  NSFCC’s  national  and 
international  computerized  inventory  of 
spill  response  resources; 

— Coordination  and  evaluation  of  pollution 
response  exercises;  and 
— Inspection  of  district  prepositioned 
pollution  response  equipment. 

(3)  PIAT  is  an  element  of  the  NSFCC  staff 
which  is  available  to  assist  OSCs  to  meet  the 
demands  for  public  information  during  a 
response  or  exercise.  Its  use  is  encouraged 
any  time  the  OSC  requires  outside  public 
affairs  support.  Requests  for  PIAT  assistance 
may  be  made  through  the  NSFCC  or  NRC. 

(e)(1)  The  DRG  assists  the  OSC  by 
providing  technical  assistance,  personnel, 
and  equipment,  including  pre-positioned 
equipment.  Each  DRG  consists  of  all  Coast 
Cuanl  personnel  and  equipment,  including 
marine  firefighting  equipment,  in  its  district. 


additional  pre-positioned  equipment,  and  a 
District  Response  Advisory  Team  (DRAT) 
that  is  available  to  provide  support  to  the 
OSC  in  the  event  that  a  spill  exceeds  local 
response  capabilities.  Each  DRG; 

(A)  Shall  provide  technical  assistance, 
equipment,  and  other  resources  as  available 
when  requested  by  an  OSC  through  the 
USCG  representative  to  the  RRT; 

(B)  Shall  ensure  maintenance  of  all  USCG 
response  equipment  within  its  district; 

(C)  May  provide  technical  assistance  in  the 
preparation  of  the  ACP;  and 

(D)  Shall  review  each  of  those  plans  that 
aHiect  its  area  of  geographic  responsibility. 

(2)  In  deciding  where  to  locate  personnel 
and  pre-positioned  equipment,  the  USCG 
shall  give  priority  emphasis  to: 

(A)  The  availability  of  facilities  for  loading 
and  unloading  heavy  or  bulky  equipment  by 
barge; 

(B)  The  proximity  to  an  airport  capable  of 
supporting  large  military  transport  aircraft; 

(C)  The  flight  time  to  provide  response  to 
oil  spills  in  all  areas  of  the  Coast  Guard 
district  with  the  potential  for  marine 
casualties; 

(D)  The  availability  of  trained  local 
personnel  capable  of  respionding  in  an  oil 
spill  emergency;  and 

(E)  Areas  where  large  quantities  of 
petroleum  products  are  transported. 

(f)  The  NPFC  is  responsible  for 
implementing  those  portions  of  Title  I  of  the 
OPA  that  have  been  delegated  to  the 
Secretary  of  the  department  in  which  the 
Coast  Guard  is  operating.  The  NPFC  is 
responsible  for  addressing  funding  issues 
arising  from  discharges  and  threats  of 
discharges  of  oil.  The  NPFC: 

(1)  Issues  Certificates  of  Financial 
Responsibility  to  owners  and  operators  of 
vessels  to  pay  for  costs  and  damages  that  are 
incurred  by  their  vessels  as  a  result  of  oil 
discharges; 

(2)  Provides  funding  for  various  response 
organizations  for  timely  abatement  and 
removal  actions  related  to  oil  discharges; 

(3)  Provides  equitable  compensation  to 
claimants  who  sustain  costs  and  damages 
from  oil  discharges  when  the  responsible 
party  fails  to  do  so; 

(4)  Recovers  monies  from  persons  liable  for 
costs  and  damages  resulting  frtim  oil 
discharges  to  the  full  extent  of  liability  under 
the  law;  and 

(5)  Provides  funds  to  initiate  natural 
resources  damage  assessment. 

(g)  The  organizational  concepts  of  the 
national  response  system  discussed  above  are 
depicted  in  Figure  3. 

BILLING  CODE  S560-SO-P 


54800  Federal  Register  /,  Vol.  58,  No.  203  /  Friday.  October  22, 1993  /  Proposed  Rules 


Figures 

National  Response  System  Organization 


Federal  Register  /  Vol.  58,  No.  203  /  Friday,  October  22,  1993  /  Proposed  Rules 


54801 


4.0  Preparedness  Activities 

4.1  Federal  contingency  plans.  This 
section  summarizes  emergency  preparedness 
activities  relating  to  discharges  of  oil  and 
describes  the  three  levels  of  contingency 
planning  under  the  national  response  system. 

4.1.1  National  Contingency  Plan,  (a)  The 
NCP  provides  for  efTicient,  co^inated,  and 
effective  response  to  discharges  of  oil  in 
accordance  with  the  authorities  of  the  CWA. 

It  provides  for 

(1)  The  national  response  organization  that 
lhay  be  activated  in  response  actions  and 
specifies  responsibilities  among  the  federal, 
state,  and  local  governments  and  describes 
resources  that  are  available  for  response; 

(2)  The  establishment  of  requirements  for 
federal,  regional,  and  area  contingency  plans; 

(3)  Procedures  for  undertaking  removal 
actions  pursuant  to  section  311  of  the  CWA; 

(4)  Procedures  for  involving  state 
governments  in  the  initiation,  development, 
selection,  and  implementation  of  response 
actions; 

(5)  Designation  of  federal  trustees  for 
natural  resources  for  purposes  of  the  CWA; 

(6)  Procedures  for  the  participation  of  other 
persons  in  response  actions;  and 

(7)  National  procedures  for  the  use  of 
dispersants  and  other  chemicals  in  removals 
under  the  CWA. 

(b)  In  implementing  the  NCP, 
consideration  shall  be  given  to  international 
assistance  plans  and  agreements,  security 
regulations  and  responsibilities  based  on 
international  agreements,  federal  statutes, 
and  executive  orders.  Actions  taken  pursuant 
to  the  provisions  of  any  applicable 
international  joint  contingency  plans  shall  be 
consistent  with  the  NCP,  to  the  greatest 
extent  possible.  The  Department  of  State 
shall  be  consulted,  as  appropriate,  prior  to 
taking  action  which  may  affect  its  activities. 

4.1.2  Regional  contingency  plans.  The 
RRTs,  working  with  the  states,  shall  develop 
federal  RCPs  for  each  standard  federal  region. 
Alaska.  Oceania  in  the  Pacific,  and  the 
Caribbean  to  coordinate  timely,  effective 
response  by  various  federal  agencies  and 
other  organizations  to  discharges  of  oil.  RCPs 
shall,  as  appropriate,  include  information  on 
all  useful  facilities  and  resources  in  the 
region,  from  government,  commercial, 
academic,  and  other  sources.  To  the  greatest 
extent  possible.  RCPs  shall  follow  the  format 
of  the  NCP  and  be  coordinated  with  state 
emergency  response  plans,  ACPs,  and  Title 
III  local  emergency  response  plans.  Such 
coordination  should  be  accomplished  by 
working  with  the  SERCs  in  the  region 
covered  by  the  RCP.  RCPs  shall  contain  lines 
of  demarcation  between  the  inland  and . 
coastal  zones,  as  mutually  agreed  upon  by 
the  USOG  and  the  EPA. 

4.1.3  Area  contingency  plans,  (a)  Under 
the  direction  of  an  OSC  and  subject  to 
approval  by  the  lead  agency,  each  Area 
Conunittee,  in  consultation  with  the 
appropriate  RRTs.  DRGs,  the  NSFOC,  SSCs, 
Local  Emergency  Planning  Committees 
(LEPCs),  and  SERCs,  shall  develop  an  ACP 
for  its  designated  area.  This  plan,  when 
implemented  in  conjunction  with  other 
provisions  of  the  NCP,  shall  be  adequate  to 
remove  a  worst  case  discharge,  and  to 
mitigate  or  prevent  a  substantial  threat  of 


such  a  discharge,  from  a  vessel,  offrhore 
focility,  or  onshore  focility  operating  in  or 
near  the  area. 

(b)  The  areas  of  responsibility  may  include 
several  Title  III  local  planning  districts,  or 
parts  of  such  districts.  In  developing  the 
ACP,  the  OSC  shall  coordinate  with  affected 
SERCs  and  LEPCs.  The  ACP  shall  provide  for 
a  well  coordinated  response  that  is  integrated 
and  compatible  to  the  greatest  extent  possible 
with  all  appropriate  response  plans  of  state, 
local,  and  non-federal  entities,  and  especially 
with  Title  III  local  emergency  response  plans. 

(c)  The  ACP  shall  include  the  following: 

(1)  A  description  of  the  area  covered  by  the 
plan,  including  the  areas  of  special  economic 
or  environmental  importance  that  might  be 
impacted  by  a  discharge; 

(2)  A  description  in  detail  of  the 
responsibilities  of  an  owner  or  operator  and 
of  federal,  state,  and  local  agencies  in 
removing  a  discharge,  and  in  mitigating  or 
preventing  a  substantial  threat  of  a  discharge: 

(3)  A  list  of  equipment  (including  . 
Hrerighting  equipment),  dispersants,  or  other 
mitigating  substances  and  devices,  and 
personnel  available  to  an  owner  or  operator 
and  federal,  state,  and  local  agencies,  to 
ensure  an  effective  and  immediate  removal  of 
a  discharge,  and  to  ensure  mitigation  or 
prevention  of  a  substantial  threat  of  a 
discharge  (this  may  be  provided  in  an 
appendix  or  by  reference  to  other  relevant 
emergency  plans  (e.g.,  state  or  LEPC  plans), 
which  include  such  equipment  lists); 

(4)  A  description  of  procedures  to  be 
followed  for  obtaining  an  expedited  decision 
regarding  the  use  of  dispersants;  and 

(5)  A  ^tailed  description  of  how  the  plan 
is  integrated  into  other  ACPs  and  tank  vessel, 
offshore  facility,  and  onshore  facility 
response  plans  approved  by  the  President, 
and  into  operating  procedures  of  the  NSFCC. 

4.1.4  Fish  and  Wildlife  and  Sensitive 
Environments  Plan  annex,  (a)  In  order  to 
provide  for  coordinated,  immediate  and 
effective  protection,  rescue,  and 
rehabilitation  of,  and  minimization  of  risk  of 
injury  to,  fish  and  wildlife  resources  and 
habitat.  Area  Committees  shall  incorporate 
into  each  ACP  a  detailed  annex  containing  a 
Pish  and  Wildlife  and  Sensitive 
Envirorunents  Plan  that  is  consistent  with  the 
RCP  and  NCP.  The  annex  shall  be  prepared 
in  consultation  with  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  NOAA  and  other 
interested  natural  resource  management 
agencies  and  parties.  It  shall  address  Hsh  and 
wildlife  resources  and  their  habitat,  and  shall 
include  other  areas  considered  sensitive 
environments  in  a  separate  section  of  the 
annex,  based  upon  Area  Committee 
recommendations.  The  annex  shall  provide 
the  necessary  information  and  proc^ures  to 
immediately  and  effectively  respond  to 
discharges  that  may  adversely  affect  fish  and 
wildlife  and  their  habitat  and  sensitive 
environments,  including  provisions  for  a 
response  to  a  worst  case  discharge.  Such 
information  shall  include  the  identification 
of  appropriate  agencies  and  their 
responsibilities,  procedures  to  notify  these 
agencies  following  a  discharge  or  threat  of  a 
discharge:  protocols  for  obtaining  required 
frsh  and  wildlife  permits  and  other  necessary 
permits,  and  provisions  to  ensure 


compatibility  of  annex-related  activities  with 
removal  operations. 

(b)  The  annex  shall: 

(1)  Identify  and  establish  priorities  for  fish 
and  wildlife  resources  and  their  habitats  and 
other  important  sensitive  areas  requiring 
protection  from  any  direct  or  indirect  effects 
bom  discharges  that  may  occur.  These  effects 
include,  but  are  not  limited  to,  any  seasonal 
or  historical  use,  as  well  as  ail  critical, 
special,  significant  or  otherwise  designated 
protected  areas. 

(2)  Provide  a  mechanism  to  be  used  during 
a  spill  response  for  timely  identification  of 
protection  priorities  of  those  fish  and  wildlife 
resources  and  habitats  and  sensitive 
environmental  areas  that  may  be  threatened 
or  injured  by  a  discharge.  These  include  as 
appropriate,  not  only  marine  and  freshwater 
species,  habitats,  and  their  food  sources,  but 
also  terrestrial  wildlife  and  their  habitats  that 
may  be  affected  directly  by  onshore  oil  or 
indirectly  by  oil-related  ^tors,  such  as  loss 
or  contamination  of  forage.  The  mechanism 
shall  also  provide  for  expeditious  evaluation 
and  appropriate  consultations  on  the  effects 
to  frsh  and  wildlife,  their  habitat,  and  other 
sensitive  environments  from  the  application 
of  chemical  countermeasures  or  other 
countermeasures  not  addressed  under 
paragraph  (3)  of  this  section. 

(3)  Identify  potential  environmental  effects 
on  fish  and  wildlife,  their  habitat,  and  other 
sensitive  environments  resulting  from 
removal  actions  or  countermeasures, 
including  the  option  of  no  removal.  Based  on 
this  evaluation  of  potential  environmental 
effects,  the  annex  should  establish  priorities 
for  application  of  countermeasure  and 
removal  actions  to  habitats  within  the 
geographic  region  of  the  ACP.  The  annex 
should  establish  methods  to  minimize  the 
identified  effects  on  fish  and  wildlife  because 
of  response  activities,  including,  but  not 
limit^  to,  disturbance  of  sensitive  areas  and 
habitats;  illegal  or  inadvertent  taking  or 
disturbance  of  fish  and  wildlife  or  specimens 
by  response  personnel;  and  fish  and  wildlife, 
their  habitat,  and  environmentally  sensitive 
areas  coming  in  contact  with  various 
cleaning  or  bioremediation  agents. 
Furthermore,  the  annex  should  identify  the 
areas  where  the  movement  of  oiled  debris 
may  pose  a  risk  to  resident,  transient,  or 
migratory  fish  and  wildlife,  and  other 
sensitive  environments  and  should  discuss 
measures  to  be  considered  for  removing  such 
oiled  debris  in  a  timely  fashion  to  reduce 
such  risk. 

(4)  Provide  for  pre-approval  of  application 
of  specific  countermeasures  or  removal 
actions  that,  if  expeditiously  applied,  will 
minimize  adverse  spill-induced  impacts  to 
fish  and  wildlife  resources,  their  habitat,  and 
other  sensitive  environments.  Such  pre¬ 
approval  plans  must  be  consistent  with 
paragraphs  (1)  and  (3)  of  this  section  and 
subpart )  requirements  of  the  NCP,  and  must 
have  the  concurrence  of  the  natural  resource 
trustees. 

(5)  Provide  monitoring  plan(s)  to  evaluate 
the  effectiveness  of  different 
countermeasures  or  removal  actions  in 
protecting  the  environment.  Monitoring 
should  include  “set-aside”  or  “control” 
areas,  where  no  mitigative  actions  arc  taken. 
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(6)  Identify  and  provide  for  the  acquisition 
and  utilization  of  necessary  response 
capabilities  for  protection,  rescue,  and 
rehabilitation  of  hsh  and  wildlife  resources 
and  habitat.  This  may  include  appropriately 
permitted  private  organizations  and 
individuals  with  appropriate  expertise  and 
experience.  The  suitable  organizations 
should  be  identified  in  cooperation  with 
natural  resource  law  enforcement  agencies. 
Such  capabilities  shall  include,  but  not  be 
limited  to,  identification  of  facilities  and 
equipment  necessary  for  deterring  sensitive 
fish  and  wildlife  from  entering  oiled  areas, 
and  for  capturing,  holding,  cleaning,  and 
releasing  injured  wildlife.  Plans  for  the 
provision  of  such  capabilities  shall  ensure 
that  there  is  no  interference  with  the  OSC’s 
removal  operations. 

(7)  Identify  appropriate  federal  and  state 
agency  contacts  and  alternates  responsible 
for  coordination  of  fish  and  wildlife  rescue 
and  rehabilitation  and  protection  of  sensitive 
environments;  identify  and  provide  for 
required  fish  and  wildlife  handling  and 
rehabilitation  permits  necessary  under 
federal  and  state  laws;  and  provide  guidance 
on  the  implementation  of  law  enforcement 
requirements  included  under  current  federal 
and  state  laws  and  corresponding 
regulations.  Requirements  include,  but  are 
not  limited  to  procedures  regarding  the 
capture,  transport,  rehabilitation,  release  of 
wildlife  Exposed  to  or  threatened  by  oil,  and 
disposal  of  contaminated  carcasses  of 
wildlife. 

(8)  Identify  and  secure  the  means  for 
providing,  if  needed,  the  minimum  required 
Occupational  Safety  and  Health 
Administration  (OSHA)  training  for 
volunteers,  including  those  who  assist  with 
injured  wildlife. 

(9)  Evaluate  the  compatibility  between  this 
annex  and  non-federal  response  plans 
(including  those  of  vessels,  facilities  and 
pipelines)  on  issues  affecting  fish  and 
wildlife,  their  habitat,  and  sensitive 
environments. 

4.2  Relation  to  Others  Plans 

4.2.1  Federal  response  plans.  In  the  event 
of  a  declaration  of  a  major  disaster  by  the 
President,  the  FEMA  may  activate  the 
Federal  Response  Plan  (FRP).  A  Federal 
Coordinating  Officer  (FCO),  designated  by 
the  President,  may  implement  the  FRP  and 
coordinate  and  direct  emergency  assistance 
and  disaster  relief  of  impacted  individuals, 
business,  and  public  services  under  the 
Robert  T.  Stafford  Disaster  Relief  Act. 
Delivery  of  federal  assistance  is  facilitated 
through  twelve  functional  annexes  to  the  FRP 
known  as  Emergency  Support  Functions 
(ESFs).  EPA  coordinates  activities  under  ESF 
#10 — Hazardous  Materials,  which  addresses 
preparedness  and  response  to  hazardous 
materials  and  oil  incidents  caused  by  a 
natural  disaster  or  other  catastrophic  event. 

In  such  cases,  the  OSC  should  coordinate 
response  activities  with  the  FCO,  through  the 
incident-speciffc  ESF  #10  C3iair.  to  ensure 
consistency  with  federal  disaster  assistance 
activities. 

4.2.2  Tank  Vessel  and  Facility  Response 
Plans,  (a)  Under  CWA  section  311(j)(5),  tank 
vessels,  o%hore  facilities,  and  certain 


onshore  facilities  are  required  to  prepare  and 
submit  response  plans  for  review  and 
approval  by  the  President  for  the  carriage, 
storage,  and  transportation  of  oil  and 
hazardous  substances.  Separate  regulations 
published  by  the  appropriate  federal  agencies 
provide  for  required  response  plan 
development  and/or  approval. 

(b)  These  plans  shall  be  developed  to 
coordinate  responsible  party  actions  with  the 
OSC  and  the  ACP  response  strategies,  for 
response  to  oil  discharges  within  the  inland 
and  coastal  zones  of  the  United  States. 

4.3  Pre-approval  Authority 

(a)  RRTs  and  Area  Committees  shall 
address,  as  part  of  their  planning  activities, 
the  desirability  of  using  appropriate 
dispersants,  surface  washing  agents,  surface 
collecting  agents,  bioremediation  agents,  or 
miscellaneous  oil  spill  control  agents  listed 
on  the  NCP  Product  Schedule,  and  the 
desirability  of  using  appropriate  burning 
agents.  RCPs  and  ACPs  shall,  as  appropriate, 
includd  applicable  preauthorization  plans 
and  address  the  specific  contexts  in  which 
such  products  should  and  should  not  be 
used.  In  meeting  the  provisions  of  this 
paragraph,  preauthorization  plans  may 
address  factors  such  as  the  potential  sources 
and  types  of  oil  that  might  be  spilled,  the 
existence  and  location  of  environmentally 
sensitive  resources  that  might  be  impacted  by 
spilled  oil,  available  product  and  storage 
locations,  available  equipment  and 
adequately  trained  operators,  and  the 
available  means  to  monitor  product 
application  and  effectiveness.  RRTs  shall 
review  and  either  approve,  disapprove,  or 
approve  with  modifreation  the 
preauthorization  plans  developed  by  Area 
Committees,  as  appropriate.  Approved 
preauthorization  plans  shall  be  included  in 
the  appropriate  RCPs  and  ACPs.  If  the  RRT 
representatives  from  EPA  and  the  states  with 
jurisdiction  over  the  waters  of  the  area  to 
which  a  preauthorization  plan  applies  and 
the  DOC  and  DOI  natural  resource  trustees 
approve  in  advance  the  use  of  certain 
piquets  under  specified  circumstances  as 
described  in  the  preauthorization  plan,  the 
OSC  may  authorize  the  use  of  the  products 
without  obtaining  the  specific  concurrences 
described  in  paragraphs  (b)  and  (c)  of  this 
section. 

(b)  For  spill  situations  that  are  not 
addressed  by  the  preauthorization  plans 
developed  pursuant  to  paragraph  (a)  of  this 
section,  the  OSC,  with  the  concurrence  of  the 
EPA  representative  to  the  RRT  and,  as 
appropriate,  the  concurrence  of  the  RRT 
representatives  from  the  states  with 
jurisdiction  over  the  navigable  waters 
threatened  by  the  discharge,  and  in 
consultation  with  the  DOC  and  DOI  natural 
resource  trustees,  when  practicable,  may 
authorize  the  use  of  dispersants,  surface 
washing  agents,  surface  collecting  agents, 
bioremediation  agents,  or  miscellaneous  oil 
spill  control  agents  on  the  oil  discharge, 
provided  that  the  products  are  listed  on  the 
NCP  Product  Sch^ule. 

(c)  The  OSC,  with  the  concurrence  of  the 
EPA  representative  to  the  RRT  and,  as 
appropriate,  the  concurrence  of  the  RRT 
representatives  from  the  states  with 


jurisdiction  over  the  navigable  waters 
threatened  by  the  discharge,  and  in 
consultation  with  the  DOC  and  DOI  natural 
resource  trustees,  when  practicable,  may 
authorize  the  use  of  burning  agents  on  a  case- 
by-case  basis. 

(d)  The  OSC  may  authorize  the  use  of  any 
dispersant,  siu^ace  washing  agent,  surfoce 
collecting  agent,  other  chemical  agent, 
burning  agent,  bioremediation  agent,  or 
miscellaneous  oil  spill  control  agent, 
including  products  not  listed  on  the  NCP 
Product  Sdiedule,  without  obtaining  the 
concurrence  of  the  EPA  representative  to  the 
RRT  and,  as  appropriate,  the  RRT 
representatives  from  the  states  with 
jurisdiction  over  the  navigable  waters 
threatened  by  the  discharge,  when,  in  the 
judgment  of  the  OSC,  the  use  of  the  product 
is  necessary  to  prevent  or  substantially 
reduce  a  hazard  to  human  life.  Whenever  the 
OSC  authorizes  the  use  of  a  product  pursuant 
to  this  paragraph,  the  OSC  is  to  inform  the 
EPA  RRT  representative  and,  as  appropriate, 
the  RRT  representatives  from  the  affected 
states  and,  when  practicable,  the  DOC/DOl 
natural  resource  trustees  of  the  use  of  a 
product,  including  products  not  on  the 
Schedule,  as  soon  as  possible.  Once  the 
threat  to  human  life  has  subsided,  the 
continued  use  of  a  product  shall  be  in 
accordance  with  paragraphs  (a),  (b),  and  (c) 
of  this  section. 

(e)  Sinking  agents  shall  not  be  authorized 
for  application  to  oil  discharges. 

(f)  When  developing  preauthorization 
plans,  RRTs  may  require  the  performance  of 
supplementary  toxicity  and  effectiveness 
testing  of  products,  in  addition  to  the  test 
meth^s  specified  in  §  300.915  and  described 
in  appendix  C  to  part  300,  due  to  existing  i 
site-specific  or  area-specific  concerns. 

4.4  Area  response  drills.  The  OSC 
periodically  shall  conduct  drills  of  removal 
capability  (including  fish  and  wildlife 
response),  without  prior  notice,  in  areas  for 
which  ACPs  are  required  and  under  relevant 
tank  vessel  and  facility  response  plans. 

5.0  Response  Operations 

(a)  The  OSC  shall  direct  response  efforts 
and  coordinate  all  other  efforts  at  the  scene 
of  a  discharge.  As  part  of  the  planning  and 
preparation  for  response,  OS^  shall  be 
predesignated  by  the  regional  or  district  head 
of  the  lead  agency. 

(b)  The  first  federal  official  affiliated  with 
an  NRT  member  agency  to  arrive  at  the  scene 
of  a  discharge  should  coordinate  activities 
under  the  NCP  and  is  authorized  to  initiate, 
in  consultation  with  the  OSC,  any  necessary 
actions  normally  carried  out  by  the  OSC  until 
the  arrival  of  the  predesignated  OSC.  This 
official  may  initiate  federal  OSLTF-financed 
actions  only  as  authorized  by  the  OSC  or.  if 
the  OSC  is  unavailable,  the  authorized 
representative  of  the  lead  agency. 

(c)  The  OSC  shall,  to  the  extent  practicable, 
collect  pertinent  focts  about  the  discharge, 
such  as  its  source  and  cause;  the 
identification  of  responsible  parties;  the 
nature,  amount,  and  location  of  discharged 
materials;  the  probable  direction  and  time  of 
travel  of  discharged  materials;  whether  the 
discharge  is  a  worst  case  discharge;  the 
pathways  to  human  and  environmental 
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exposure;  the  potential  impact  on  human 
health,  welfare,  and  safety  and  the 
environment;  whether  the  discharge  poses  a 
substantial  threat  to  the  public  health  or 
welfare;  the  potential  impact  on  natural 
resources  and  property  which  may  be 
affected;  priorities  for  protecting  human 
health  and  welfere  and  the  environment;  and 
appropriate  cost  documentation. 

(d)  The  OSC’s  efforts  shall  be  coordinated 
with  other  appropriate  federal,  state,  local, 
and  private  response  agencies.  OSCs  may 
designate  capable  persons  from  federal,  state, 
or  local  agencies  to  act  as  their  on-scene 
representatives.  State  and  local  govenunents. 
however,  are  not  authorized  to  take  actions 
under  subpart  D  of  the  NCP  that  involve 
expenditures  of  the  OSLTF  unless  an 
appropriate  contract  or  cooperative 
agreement  has  been  established. 

(e)  The  OSC  should  consult  regularly  with 
the  RRT  and  NSFOC,  as  appropriate,  in 
carrying  out  the  NCP  and  keep  the  RRT  and 
NSFOC,  as  appropriate,  informed  of  activities 
under  the  NCP. 

(f)  The  OSC  should  evaluate  incoming 
information  and  immediately  advise  FEMA 
of  potential  major  disaster  situations. 

(g)  The  OSC  is  responsible  for  addressing 
worker  health  and  safety  concerns  at  a 
response  scene. 

(h)  In  those  instances  where  a  possible 
ptfolic  health  emergency  exists,  the  OSC 
should  notify  the  HHS  representative  to  the 
RRT.  Throughout  response  actions,  the  OSC 
may  call  upon  the  OSHA  and  HHS 
representative  for  assistance  on  worker 
health  and  safety  issues. 

(i)  All  federal  agencies  should  plan  for 
emergencies  and  develop  procedures  for 
dealing  with  oil  discharges  and  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  from  vessels  and  fecilities 
under  their  jurisdiction.  All  federal  agencies, 
therefore,  are  responsible  for  designating  the 
office  that  coordinates  response  to  such 
incidents  in  accordance  with  the  NCP  and 
applicable  federal  regulations  and  guidelines. 

(j) (l)  The  OSC  shall  ensure  that  the  natural 
resource  trustees  are  promptly  notified  of 
discharges. 

(2)  The  OSC  shall  coordinate  all  response 
activities  with  the  affected  natural  resource 
trustees  and  shall  consult  with  the  afrected 
trustees  on  the  appropriate  removal  action  to 
be  taken. 

(3)  Where  the  OSC  becomes  aware  that  a 
discharge  may  affect  any  endangered  or 
threatened  species,  or  their  habitat,  the  OSC 
shall  consult  with  DOI,  DOC.  NOAA,  and,  if 
appropriate,  the  cognizant  federal  land 
managing  agency. 

(k)  The  OSC  shall  submit  pollution  reports 
(POLREPs)  to  the  RRT  and  other  appropriate 
agencies  as  signifrcant  developments  occur 
during  response  actions,  through 
communications  networks  or  procedures 
agreed  to  by  the  RRT  and  covered  in  the  RCP. 

(l)  The  (%C  should  ensure  that  all 
appropriate  public  and  private  interests  are 
kept  inform^  and  that  their  concerns  are 
considered  throughout  a  response,  to  the 
extent  practicable. 

5. 1  Phase  I— Discovery  or  Notification 

(a)  A  discharge  of  oil  may  be  discovered 
through: 


(1)  A  report  submitted  by  the  person  in 
charge  of  a  vessel  or  fecilify,  in  accordance 
with  statutory  requirements; 

(2)  Deliberate  search  by  patrols; 

(3)  Random  or  incidental  observation  by 
government  agencies  or  the  public;  or 

(4)  Other  sources. 

(b)  Any  person  in  charge  of  a  vessel  or  a 
fecilify  shall,  as  soon  as  he  or  she  has 
knowledge  of  any  discharge  hrom  such  vessel 
or  fecilify  in  violation  of  section  311(b)(3)  of 
the  CWA,  limnediately  notify  the  NRC 
Notification  shall  be  made  to  the  NRC  Dufy 
Officer,  HQ  USOG,  Washington,  DC, 
telephone  (800)  424-8802  or  (202)  267-2675. 

If  direct  reporting  to  the  NRC  is  not 
practicable,  reports  may  be  made  to  the 
USOG  or  EPA  predesignated  OSC  for  the 
geographic  area  where  the  discharge  occurs. 
The  EPA  predesignated  OSC  may  also  be 
contacted  through  the  regional  24-hour 
emergency  response  telephone  number.  Ail 
such  reports  shall  be  promptly  relayed  to  the 
NRC.  If  it  is  not  possible  to  notify  the  NRC 
or  predesignated  OSC  Irmnediately,  reports 
may  be  made  immediately  to  the  nearest 
Coast  Guard  unit  In  any  event,  such  person 
in  charge  of  the  vessel  or  fecilify  shall  notify 
the  NRC  as  soon  as  possible. 

(c)  Any  other  person  shall,  as  appropriate, 
notify  the  NRC  of  a  discharge  of  oil. 

(d)  Upon  receipt  of  a  notification  of 
discharge,  the  NRC  shall  promptly  notify  the 
OSC  The  OSC  shall  ensure  notification  of 
the  appropriate  state  agency  of  any  state 
which  is,  or  may  reasonably  be  expected  to 
be,  affected  by  the  discharge.  The  OSC  shall 
then  proceed  with  the  following  phases  as 
outlined  in  the  RCP  and  ACP. 

5.2  Phase  U— Preliminary  Assessment  and 
initiation  of  Action 

(a)  The  OSC  is  responsible  for  promptly 
initiating  a  preliminary  assessment. 

(b)  The  preliminary  assessment  shall  be 
conducted  using  available  information, 
supplemented  where  necessary  and  possible 
by  an  on-scene  inspection.  The  OSC  shall 
undertake  actions  to: 

(1)  Evaluate  the  magnitude  and  severity  of 
the  discharge  or  threat  to  public  health  or 
welfere  or  ffie  environment; 

(2)  Assess  the  feasibility  of  removal;  and 

(3)  To  the  extent  practicable,  identify 
potentially  responsible  parties. 

(c)  Except  in  a  case  when  the  OSC  is 
required  to  direct  the  response  to  a  discharge 
that  may  pose  a  substantial  threat  to  the 
public  hralth  or  welfere  (including,  but  not 
limited  to  fish,  shellfish,  wildlife,  other 
natural  resources,  and  the  public  and  private 
beaches  and  shorelines  of  Uie  United  States), 
the  OSC  may  allow  the  responsible  party  to 
voluntarily  and  promptly  perform  removal 
actions,  provided  the  O^  determines  such 
actions  will  ensiue  an  effective  and 
irmnediate  removal  of  the  discharge  or 
mitigation  or  prevention  of  a  substantial 
threat  of  a  di^arge.  If  the  responsible  party 
does  conduct  the  removal,  the  OSC  shall 
ensure  adequate  surveillance  over  whatever 
actions  are  initiated.  If  effective  actions  are 
not  being  taken  to  eliminate  the  threat,  or  if 
removal  is  not  being  properly  done,  the  OSC 
should,  to  the  extent  practicable  under  the 
circumstances,  so  advise  the  responsible 


party.  If  the  responsible  p>arfy  does  not 
respond  properly,  the  O^  shall  take 
appropriate  response  actions  and  should 
notify  the  responsible  party  of  the  potential 
liability  for  f^eral  response  costs  incurred 
by  the  OSC  pursuant  to  the  OPA  and  CWA. 
Where  practicable,  continuing  efforts  should 
be  made  to  encourage  response  by 
responsible  parties. 

(1)  In  carrying  out  a  response  under  this 
section,  the  OSC  may: 

(A)  Remove  or  arrange  for  the  removal  of 
a  discharge,  and  mitigate  or  prevent  a 
substantial  threat  of  a  discharge,  at  any  time; 

(B)  Direct  or  monitor  all  federal,  state,  and 
private  actions  to  remove  a  discharge;  and 

(C)  Remove  and,  if  necessary,  destroy  a 
vessel  discharging,  or  threatening  to 
discharge,  by  whatever  means  are  available. 

(2)  If  the  discharge  results  in  a  substantial 
threat  to  the  public  health  or  welfare  of  the 
United  States  (including,  but  not  limited  to 
fish,  shellfish,  wildlife,  other  natural 
resources,  and  the  public  and  private  beaches 
and  shorelines  of  the  United  States),  the  OSC 
must  direct  all  response  efforts,  as  provided 
in  section  5.3.4  of  this  appendix.  The  OSC 
should  declare  as  expeditiously  as  . 
practicable  to  spill  response  participants  that 
the  federal  government  will  direct  the 
response.  The  OSC  may  act  without  regard  to 
any  other  provision  of  the  law  governing 
contracting  procedures  or  employment  of 
personnel  by  the  federal  government  in 
removing  or  arranging  for  the  removal  of 
such  a  discharge. 

(d)  The  OSC  shall  ensure  that  the  natural 
resource  trustees  are  promptly  notified  in  the 
event  of  any  discharge  of  oil,  to  the 
maximum  extent  practicable  as  provided  in 
the  Fish  and  Wildlife  and  Sensitive 
Enviromnents  Plan  annex  to  the  ACP  for  the 
area  in  which  the  discharge  occurs.  The  OSC 
and  the  trustees  shall  coordinate 
assessments,  evaluations,  investigations,  and 
planning  with  respect  to  appropriate  removal  * 
actions.  The  OSC  shall  consult  with  the 
affected  trustees  on  the  appropriate  removal 
action  to  be  taketL  The  trustees  will  provide 
timely  advice  concerning  recommended 
actions  with  regard  to  trustee  resources 
potentially  affected.  The  trustees  also  will 
assure  that  the  OSC  is  informed  of  their 
activities  in  natural  resource  damage 
assessment  that  may  affect  response 
operations.  When  circumstances  permit,  the 
shall  share  the  use  of  response  resources 
with  the  trustees,  provided  trustee  activities 
do  not  interfere  with  response  actions.  The 
lead  administrative  trustee  shall,  as 
appropriate,  apply  to  the  OSC  for  access  to 
federal  response  resources  on  behalf  of  all 
trustees. 

5.3  Patterns  of  Response 

5.3.1  Determinations  to  initiate  response 
and  special  conditions. 

(a)  In  accordance  with  the  CWA,  the 
Administrator  of  EPA  or  the  Secretary  of  the 
department  in  which  the  USOG  is  operating, 
as  appropriate,  is  authorized  to  act  for  the 
United  States  to  take  response  measures 
deemed  necessary  to  protect  the  public 
health  or  welfare  or  environment  fiom 
discharges  of  oil. 

(b)  The  Administrator  of  EPA  or  the 
Seaetary  of  the  department  in  which  the 
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USCX]  is  operating,  as  appropriate,  is 
authorized  to  initiate  and,  in  the  case  of  a 
discharge  posing  a  substantial  threat  to 
public  health  or  welfare  is  required  to  initiate 
and  direct,  appropriate  response  activities 
when  the  Administrator  or  .Secretary 
determines  that  any  oil  is  discharged  or  there 
is  a  substantial  threat  of  such  discharge  from 
any  vessel  or  offshore  or  onshore  facility  into 
or  on  the  navigable  waters  of  the  United 
States,  on  the  adjoining  shorelines  to  the 
navigable  waters,  into  or  on  the  waters  of  the 
exclusive  economic  zone,  or  that  may  affect 
natural  resources  belonging  to,  appertaining 
to,  or  under  exclusive  management  authority 
of  the  United  States. 

(c)  In  addition  to  any  actions  taken  by  a 
state  or  local  government,  the  Administrator 
of  EPA  or  the  Secretary  of  the  department  in 
which  the  US(ZG  is  operating  may  request  the 
U.S.  Attorney  General  to  secure  the  relief 
from  any  person,  including  the  owner  or 
operator  of  the  vessel  or  facility  necessary  to 
abate  a  threat  or,  afler  notice  to  the  affected 
state,  take  any  other  action  authorized  by 
section  311  of  the  CWA,  including  issuing 
administrative  orders,  that  may  be  necessary 
to  protect  the  public  health  or  welfare,  if  the 
Administrator  or  Secretary  determines  that 
there  may  be  an  imminent  and  substantial 
threat  to  the  public  health  or  welfare  or  the 
environment  of  the  United  States,  including 
fish,  shellHsh,  and  wildlife,  public  and 
private  property,  shorelines,  beaches, 
habitats,  and  other  living  and  nonliving 
natural  resources  under  the  jurisdiction  or 
control  of  the  United  States,  because  of  an 
actual  or  threatened  discharge  of  oil  from  any 
vessel  or  offshore  or  onshore  facility  into  or 
upon  the  navigable  waters  of  the  United 
States. 

(d)  Response  actions  to  remove  discharges 
originating  from  op)erations  conducted 
subject  to  the  Outer  Continental  Shelf  Lands 
Act  shall  be  in  accordance  with  the  NCP. 

.  (e)  Where  appropriate,  when  a  discharge 
involves  radioactive  materials,  the  lead  or 
support  federal  agency  shall  act  consistent 
with  the  notification  and  assistance 
procedures  described  in  the  appropriate 
Federal  Radiological  Plan.  For  the  purpose  of 
the  NCP,  the  Federal  Radiological  Emergency 
Response  Plan  (FRERP)  (50  FR  46542, 
November  8, 1985)  is  the  appropriate  plan. 
Most  radiological  discharges  and  releases  do 
not  result  in  FRERP  activation  and  should  be 
handled  in  accordance  with  the  NCP. 
However,  releases  from  nuclear  incidents 
subject  to  requirements  for  financial 
protection  established  by  the  Nuclear 
Regulatory  Commission  under  the  Price- 
Anderson  amendments  (section  170)  of  the 
Atomic  Energy  Act  are  specifically  excluded 
from  CERCLA  and  NCP  requirements. 

(f)  Removal  actions  involving  nuclear 
weapons  should  be  conducted  in  accordance 
with  the  joint  Department  of  Defense, 
Department  of  Energy,  and  FEMA  Agreement 
for  Response  to  Nuclear  Incidents  and 
Nuclear  Weapons  Significant  Incidents 
(January  8, 1981). 

(g)  If  the  situation  is  beyond  the  capability 
of  state  and  local  governments  and  the 
statutory  authority  of  federal  agencies,  the 
President  may,  under  the  Disaster  Relief  Act 
of  1974,  act  upon  a  request  by  the  Governor 


and  declare  a  major  disaster  or  emergency 
and  appoint  a  FOO  to  coordinate  all  federal 
disaster  assistance  activities.  In  such  cases, 
the  OSC  would  continue  to  carry  out  OSC 
responsibilities  under  the  NCP,  but  would 
coordinate  those  activities  with  the  FCO  to 
ensure  consistency  with  other  federal 
disaster  assistance  activities. 

(h)  In  the  event  of  a  declaration  of  a  major 
disaster  by  the  President,  FEMA  may  activate 
the  FRP.  An  FCO,  designated  by  the 
President,  may  implement  the  FRP  and 
coordinate  and  direct  emergency  assistance 
and  disaster  relief  of  impacted  individuals, 
business,  and  public  services  under  the 
Robert  T.  Stafford  Disaster  Relief  Act. 

Delivery  of  federal  assistance  is  facilitated 
through  twelve  functional  annexes  to  the  FRP 
known  as  ESFs.  EPA  coordinates  activities 
under  ESF  #10 — Hazardous  Materials,  which 
addresses  preparedness  and  response  to 
hazardous  materials  and  oil  incidents  caused 
by  a  natural  disaster  or  other  catastrophic 
event.  In  such  cases,  the  OSC/RPM  should 
coordinate  response  activities  with  the  FCO, 
through  the  incident-specific  ESF  #10  Chair, 
to  ensure  consistency  with  federal  disaster 
assistance  activities. 

5.3.2  General  pattern  of  response,  (a) 

When  the  OSC  receives  a  report  of  a 
discharge,  actions  normally  should  be  taken 
in  the  following  sequence: 

(1)  Investigate  the  report  to  determine 
pertinent  information  such  as  the  threat 
posed  to  public  health  or  welfare  or  the 
environment,  the  type  and  quantity  of 
polluting  material,  and  the  source  of  the 
discharge. 

(2)  Officially  classify  the  size  (i.e.,  minor, 
medium,  major)  and  type  (i.e.,  substantial 
threat  to  the  public  health  or  welfare,  worst 
case  discharge)  of  the  discharge  and 
determine  the  course  of  action  to  be  followed 
to  ensure  effective  and  immediate  removal, 
mitigation,  or  prevention  of  the  discharge. 
Some  discharges  that  are  classified  as  a 
substantial  threat  to  the  public  health  or 
welfare  may  be  further  classified  as  a  spill  of 
national  significance  by  the  Administrator  of 
EPA  or  the  Commandant  of  the  USCG.  The 
appropriate  course  of  action  may  be 
prescribed  in  5.3.4,  5.3.5,  and  5.3.6  of  this 
appendix. 

(A)  When  the  reported  discharge  is  an 
actual  or  potential  major  discharge, 
immediately  notify  the  RRT,  including  the 
affected  state,  if  appropriate,  and  the  NRC, 
and  ensure  notification  of  the  natural 
resource  trustees. 

(B)  When  the  investigation  shows  that  an 
actual  or  potential  medium  discharge  exists, 
the  OSC  shall  recommend  activation  of  the 
RRT,  if  appropriate. 

(C)  When  the  investigation  shows  that  an 
actual  or  potential  minor  discharge  exists,  the 
OSC  shall  monitor  the  situation  to  ensure 
that  proper  removal  action  is  being  taken. 

(3)  If  the  OSC  determines  that  effective  and 
immediate  removal,  mitigation,  or  prevention 
of  a  discharge  can  be  achieved  by  private 
party  efforts,  and  where  the  discharge  does 
not  pose  a  substantial  threat  to  the  public 
health  or  welfare,  determine  whether  the 
responsible  party  or  other  person  is  properly 
carrying  out  removal.  Removal  is  being  done 
properly  when: 


(A)  The  cleanup  is  fully  sufficient  to 
effectively  and  immediately  remove, 
minimize,  or  mitigate  threat(s)  to  public 
health  and  welfare  and  the  environment. 
Removal  efforts  are  improper  to  the  extent 
that  federal  efforts  are  necessary  to  remove, 
minimize  further,  or  mitigate  those  threats; 
and 

(B)  The  removal  efforts  are  in  accordance 
with  applicable  regulations,  including  the 
NCP. 

(4)  Where  appropriate,  determine  whether 
a  state  or  political  subdivision  thereof  has  the 
capability  to  carry  out  any  or  all  removal 
actions.  If  so,  the  OSC  may  arrange  funding 
to  support  these  actions. 

(5)  Ensure  prompt  notification  of  the 
trustees  of  affected  natural  resources  in 
accordance  with  the  applicable  RCP  and 
ACP. 

(b)  Removal  shall  be  considered  complete 
when  so  determined  by  the  OSC  in 
consultation  with  the  Governor  or  Governors 
of  the  affected  states.  When  the  OSC 
considers  removal  complete,  OSLTF  removal 
funding  shall  end.  This  determination  shall 
not  preclude  additional  removal  actions 
under  applicable  state  law. 

5.3.3  Containment,  countermeasures,  and 
cleanup,  (a)  Defensive  actions  shall  begin  as 
soon  as  possible  to  prevent,  minimize,  or 
mitigate  threat(s)  to  the  public  health  or 
welfare  or  the  environment.  Actions  may 
include  but  are  not  limited  to:  Analyzing 
water  samples  to  determine  the  source  and 
spread  of  the  oil;  controlling  the  source  of 
discharge;  source  and  spread  control  or 
salvage  operations;  placement  of  physical 
barriers  to  deter  the  spread  of  the  oil  and  to 
protect  natural  resources  and  sensitive 
ecosystems;  measuring  and  sampling;  control 
of  the  water  discharged  from  upstream 
impoundment;  and  the  use  of  chemicals  and 
other  materials  in  accordance  with  subpart ) 
of  part  300  of  the  NCP  to  restrain  the  spread 
of  the  oil  and  mitigate  its  effects.  The  ACP 
should  be  consulted  for  procedures  to  be 
followed  for  obtaining  an  expedited  decision 
regarding  the  use  of  dispersants  and  other 
products  listed  on  the  NCP  Product 
Schedule. 

(b)  As  appropriate,  actions  shall  be  taken 
to  recover  the  oil  or  mitigate  its  effects.  Of 
the  numerous  chemical  or  physical  methods 
that  may  be  used,  the  chosen  methods  shall 
be  the  most  consistent  with  protecting  public 
health  and  welfare  and  the  environment. 
Sinking  agents  shall  not  be  used. 

(c)  Oil  and  contaminated  materials 
recovered  in  cleanup  opemtions  shall  be 
disposed  of  in  accordance  with  the  RCP, 

ACP,  and  any  applicable  laws,  regulations,  or 
requirements.  RRT  and  ACP  guidelines  may 
identify  the  disposal  plans  to  be  followed 
during  an  oil  spill  response  and  may  address: 
The  sampling,  testing,  and  classifying  of 
recovered  oil  and  oiled  debris;  the 
segregation  and  stockpiling  of  recovered  oil 
and  oiled  debris;  prior  state  disposal 
approvals  and  permits;  and  the  routes; 
methods  (e.g.  recycle/reuse,  on-site  burning, 
incineration,  landfilling,  etc.);  and  sites  for 
the  disposal  of  collected  oil,  oiled  debris,  and 
animal  carcasses. 

5.3.4  Response  to  a  substantial  threat  to 
the  public  health  or  welfare,  (a)  The  OSC 
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shall  determine  whether  a  discharge  results 
in  a  substantial  threat  to  public  health  or 
welfare  (including,  but  not  limited  to,  fish, 
shellfish,  wildlife,  other  natural  resources, 
the  public  and  private  beaches,  and 
shorelines  of  the  United  States).  Factors  to  be 
considered  by  the  OSC  in  making  this 
determination  include,  but  are  not  limited  to, 
the  size  of  the  discharge,  the  character  of  the 
discharge,  and  the  nature  of  the  threat  to 
public  health  or  welfare.  Upon  obtaining 
such  information,  the  OSC  shall  conduct  an 
evaluation  of  the  threat  posed,  based  on  the 
OSC’s  experience  in  assessing  other 
discharges  and  consultation  with  senior  lead 
agency  officials  and  readily  available 
authorities  on  issues  outside  the  OSCs 
technical  expertise. 

(b)  If  the  investigation  by  the  OSC  shows 
that  the  discharge  poses  or  may  present  a 
substantial  threat  to  public  health  or  welfare, 
the  OSC  shall  direct  all  federal,  state,  or 
private  actions  to  remove  the  discharge  or  to 
mitigate  or  prevent  the  threat  of  such  a 
discharge,  as  appropriate.  In  directing  the 
response  in  such  cases,  the  OSC  may  act 
without  regard  to  any  other  provision  of  law 
governing  contracting  procedures  or 
employment  of  personnel  by  the  federal 
government  to; 

(1)  Remove  or  arrange  for  the  removal  of 
the  discharge; 

(2)  Mitigate  or  prevent  the  substantial 
threat  of  the  discharge;  and 

(3)  Remove  and,  if  necessary,  destroy  a 
vessel  discharging,  or  threatening  to 
discharge,  by  whatever  means  are  available. 

(c)  In  the  case  of  a  substantial  threat  to  the 
public  health  or  welfare,  the  OSC  shall: 

(1)  Assess  opportunities  for  the  use  of 
various  special  teams  and  other  assistance, 
including  the  use  of  the  services  of  the 
NSFCC,  as  appropriate; 

(2)  Request  immediate  activation  of  the 
RRT;  and 

(3)  Take  whatever  additional  response 
actions  are  deemed  appropriate,  including 
but  not  limited  to  implementation  of  the  ACP 
or  relevant  tank  vessel  or  facility  respionse 
plan. 

(d)  When  requested  by  the  OSC,  the  lead 
agency  or  RRT  shall  dispatc  h  appropriate 
personnel  to  the  scene  of  the  discharge  to 
assist  the  OSC  This  assistance  may  include 
technical  support  in  the  agency's  areas  of 
expertise  and  disseminating  information  to 
the  public.  The  lead  agency  shall  ensure  that 
a  contracting  officer  is  available  on  scene,  at 
the  request  of  the  OSC. 

5.3.5  Enhanced  activities  during  a  spill  of 
national  significance,  (a)  A  discharge  may  be 
classified  as  a  SONS  by  the  Administrator  of 
EPA  for  discharges  occurring  in  the  inland 
zone  and  the  Commandant  of  the  USCG  for 
discharges  occurring  in  the  coastal  zone. 

(b)  For  a  SONS  in  the  inland  zone,  the  EPA 
Administrator  may  name  a  senior  Agency 
official  to  assist  the  OSC  in:  (1) 
Communicating  with  affected  parties  and  the 
public;  and  (2)  coordinating  federal,  state, 
local,  and  international  resources  at  the 
national  level.  This  strategic  coordination 
will  involve,  as  appropriate,  the  NRT,  RRT(s). 
the  Govemor(s)  of  affected  state(s).  and  the 
mayorfs)  or  other  chief  executive(s)  of  local 
govemment(s). 


(c)  For  a  SONS  in  the  coastal  zone,  the 
USOG  Commandant  may  name  a  National 
Incident  Commander  (NIC)  who  will  assume 
the  role  the  OSC  in:  (1)  Communicating  with 
affected  parties  and  the  public;  and  (2) 
coordinating  federal,  state,  local,  and 
international  resources  at  the  national  level. 
This  strategic  coordination  shall  involve,  as 
appropriate,  the  NRT,  RRT(s),  the 
(^vemorfs)  of  affected  state(s).  and  the 
mayor(s)  or  other  chief  executive(s)  of  local 
govemment(s). 

5.3.6  Besponse  to  worst  case  discharges. 

(a)  If  the  investigation  by  the  OSC  shows  that 
a  discharge  is  a  worst  case  discharge  or  there 
is  a  substantial  threat  of  such  a  discharge,  the 
OSC  shall: 

(1)  Notify  the  NSFCC; 

(2)  Require,  where  applicable, 
implementation  of  the  worst  case  portion  of 
an  approved  tank  vessel  or  facility  response 
plan; 

(3)  Implement  the  worst  case  portion  of  the 
ACP,  if  appropriate;  and 

(4)  Take  whatever  additional  response 
actions  are  deemed  appropriate. 

(b)  Under  the  direction  of  the  OSC,  the 
NSFCC  shall  coordinate  use  of  private  and 
public  personnel  and  equipment,  including 
strike  teams,  to  remove  a  worst  case 
discharge  and  mitigate  or  prevent  a 
substantial  threat  of  such  a  discharge. 

5.3.7  Multi-regional  responses,  (a)  If  a 
discharge  moves  from  the  area  covered  by 
one  ACP  or  RCP  into  another  area,  the 
authority  for  response  actions  should 
likewise  shift.  If  a  discharge  affects  areas 
covered  by  two  or  more  ACPs  or  RCPs.  the 
response  mechanisms  of  each  applicable  plan 
may  be  activated.  In  this  case,  response 
actions  of  all  regions  concerned  shall  be  fully 
coordinated  as  detailed  in  the  RCPs  and 
ACPs. 

(b)  There  shall  be  only  one  OSC  at  any  time 
during  the  course  of  a  response  operation. 
Should  a  discharge  affect  two  or  more  areas, 
EPA,  the  USCG,  DOD,  DOE.  or  other  lead 
agency,  as  appropriate,  shall  give  prime 
consideration  to  the  area  vulnerable  to  the 
greatest  threat,  in  determining  which  agency 
should  provide  the  OSC.  The  RRT  shall 
designate  the  OSC  if  the  RRT  member 
agencies  who  have  response  authority  within 
the  affected  areas  are  unable  to  agree  on  the 
designation.  The  NRT  shall  designate  the 
OSC  if  members  of  one  RRT  or  two  adjacent 
RRTs  are  unable  to  agree  on  the  designation. 

5.3.8  Worker  health  and  safety,  [a] 
Response  actions  under  the  NCP  shall 
comply  with  the  provisions  for  resfionse 
action  worker  safety  and  health  in  29  CFR 
1910.120.  The  national  response  system 
meets  the  requirements  of  29  CFR  1910.120 
concerning  use  of  an  incident  command 
system. 

(b)  In  a  response  action  taken  by  a 
responsible  party,  the  responsible  party  must 
assure  that  an  occupational  safety  and  health 
program  consistent  with  29  CFR  1910.120  is 
made  available  for  the  protection  of  workers 
at  the  response  site. 

(c)  In  a  response  taken  under  the  NCP  by 
a  lead  agency,  an  occupational  safety  and 
health  program  should  be  made  available  for 
the  protection  of  workers  at  the  response  site, 
consistent  with,  and  to  the  extent  required 


by,  29  CFR  1910.120.  Contracts  relating  to  a 
response  action  under  the  NCP  should 
contain  assurances  that  the  contractor  at  the 
response  site  will  comply  with  this  program 
and  with  any  applicable  provisions  of  the 
Occupational  ^fety  and  Health  Act  of  1970 
(OSH  Act)  and  state  laws  with  plans 
approved  under  section  18  of  the  OSH  Act. 

(d)  When  a  state,  or  political  subdivision 
of  a  state,  without  an  OSHA-approved  state 
plan  is  the  lead  agency  for  response,  the  state 
or  political  subdivision  must  comply  with 
standards  in  40  CFR  part  311,  promulgated 
by  the  EPA  pursuant  to  section  126(f)  of  the 
Superfund  Amendments  and  Reauthorization 
Act  of  1986  (SARA). 

(e)  Requirements,  standards,  and 
regulations  of  the  OSH  Act  and  of  state  OSH 
laws  not  directly  referenced  in  paragraphs  (a) 
through  (d)  of  this  section,  must  be  complied 
with  where  applicable.  Federal  OSH  Act 
requirements  include,  among  other  things. 
Construction  Standards  (29  CFR  part  1926), 
General  Industry  Standards  (29  CFR  part 
1910),  and  the  general  duty  requirement  of 
section  5(a)(1)  of  the  OSH  Act  (29  U.S.C 
654(a)(1)).  No  action  by  the  lead  agency  with 
respect  to  response  activities  under  the  NCP 
constitutes  an  exercise  of  statutory  authority 
within  the  meaning  of  section  4(b)(1)  of  the 
OSH  Act.  All  governmental  agencies  and 
private  employers  are  directly  responsible  for 
the  health  and  safety  of  their  own  employees. 

5.4  Disposal 

Oil  recovered  in  cleanup  operations  shall 
be  disposed  of  in  accordance  with  the  RCP, 
ACP,  and  any  applicable  laws,  regulations,  or 
requirements.  RRT  and  ACP  guidelines  may 
identify  the  disposal  plans  to  be  followed 
during  an  oil  spill  response  and  may  address: 
The  sampling,  testing,  and  classifying  of 
recovered  oil  and  oiled  debris;  the 
segregation  and  stockpiling  of  recovered  oil 
and  oiled  debris;  prior  state  disposal 
approvals  and  permits;  and  the  routes; 
methods  (e.g.  recycle/reuse,  on-site  burning, 
incineration,  landfilling,  etc.);  and  sites  for 
the  disposal  of  collected  oil,  oiled  debris,  and 
animal  carcasses. 

5.5  Natural  Besource  Trustees 

5.5.1  Damage  assessment,  (a)  Upon 
notification  or  discovery  of  injury  to, 
destruction  of,  loss  of,  or  threat  to  natural 
resources,  trustees  may,  pursuant  to  section 
1006  of  the  OPA,  take  the  following  actions 
as  appropriate: 

(1)  Conduct  a  preliminary  survey  of  the 
area  affected  by  the  discharge  to  determine  if 
trust  resources  under  their  jurisdiction  are,  or 
potentially  may  be,  affected; 

(2)  Cooperate  with  the  OSC  in  coordinating 
assessments,  investigations,  and  planning; 

(3)  Carry  out  damage  assessments;  or 

(4)  Devise  and  carry  out  a  plan  for 
restoration,  rehabilitation,  replacement,  or 
acquisition  of  equivalent  natural  resources. 

In  assessing  damages  to  natural  resources,  the 
federal,  state,  and  Indian  tribe  trustees  have 
the  option  of  following  the  procedures  for 
natural  resource  damage  assessments  located . 
at  43  CFR  part  11. 

(b)  Upon  notifreation  or  discovery  of  injury 
to,  destruction  of,  loss  of,  or  loss  of  use  of. 
natural  resources,  or  the  potential  for  such. 
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resulting  from  a  discharge  of  oil  occurring 
after  August  18. 1990,  the  trustees,  pursuant 
to  section  1006  of  the  OPA,  are  to  take  the 
following  actions: 

(1)  In  accordance  with  OPA  section 
1006(e).  determine  the  need  for  assessment  of 
natural  resource  damages,  collect  data 
necessary  for  a  potential  damage  assessment, 
and.  where  appropriate,  assess  damages  to 
natural  resources  under  their  trusteeship;  and 

(2)  As  appropriate,  and  subject  to  the 
public  participation  requirements  of  OPA 
section  1006(c).  develop  and  implement  a 
plan  for  the  restoration,  rehabilitation, 
replacement,  or  acquisition  of  the  equivalent, 
of  the  natural  resources  under  their 
trusteeship. 

(c) (1)  The  trustees,  through  the  lead 
administrative  trustee,  shall  provide  timely 
advice  on  reconunended  actions  concerning 
trustee  resources  that  are  potentially  affected 
by  a  discharge  of  oil.  This  may  include 
providing  assistance  to  the  O^  in 
identifying/reconunending  pre-approved 
response  techniques  and  in  predesignating 
shoreline  types  and  areas  in  ACPs. 

(2)  The  trustees  shall  assure,  through  the 
lead  administrative  trustee,  that  the  OSC  is 
informed  of  their  activities  regarding  natural 
resource  damage  assessment  that  may  affect 
response  operations  in  order  to  assure 
coordination  and  minimize  any  interference 
with  such  operations. 

(3)  The  deploys  federal  response 
resources,  including  but  not  limited  to 
aircraft,  vessels,  and  booms  to  contain  and 
remove  discharged  oil.  When  circumstances 
permit,  the  OSC  shall  share  the  use  of  federal 
response  resources  with  the  trustees, 
providing  trustee  activities  do  not  interfere 
with  response  actions.  The  lead 
administrative  trustee  shall,  as  appropriate, 
apply  to  the  OSC  for  access  to  federal 
response  resources  on  behalf  of  all  trustees. 

(d)  The  authority  of  federal  trustees 
includes,  but  is  not  limited  to  the  following 
actions: 

(1)  Requesting  that  the  Attorney  General 
seek  compensation  from  the  responsible 
parties  for  the  damages  assessed  and  for  the 
costs  of  an  assessment  and  of  restoration 
planning;  and 

(2)  Participating  in  negotiations  between 
the  United  States  and  potentially  responsible 
parties  (PRPs)  to  obtain  PRP-financed  or  PRP- 
conducted  assessments  and  restorations  for 
injured  resources  or  protection  for  threatened 
resources  and  to  agree  to  covenants  not  to 
sue,  where  appropriate. 

(3)  Initiating  damage  assessments,  as 
provided  in  OPA  section  6002. 

(e)  Actions  which  may  be  taken  by  any 
trustee  pursuant  to  section  311(f)(5)  of  the 
CWA  or  section  1006  of  the  OPA  include,  but 
are  not  limited  to,  any  of  the  following: 

(1)  Requesting  that  an  authorized  agency 
issue  an  administrative  order  or  pursue 
injunctive  relief  against  the  parties 
responsible  for  the  discharge;  or 

(2)  Requesting  that  the  lead  agency  remove, 
or  arrange  for  the  removal  of  any  oil  from  a 
contaminated  medium  pursuant  to  section 
311  of  the  CWA. 

5.5.2  Lead  administrative  trustee.  The 
lead  administrative  trustee  is  a  federal 
natural  resource  trustee  who  is  designated  on 


an  incident-by-lncident  basis  and  chosen  by 
the  other  federal  trustees  whose  natural 
resources  are  afiected  by  the  incident  The 
lead  administrative  trustee  facilitates 
effective  and  efBcient  communication 
bet«veen  the  OSC  and  the  other  federal 
natural  resource  trustees  during  response 
operations  and  is  responsible  br  applying  to 
t^  OSC  for  access  to  federal  response 
resources  on  behalf  of  all  trustees  for 
initiation  of  damage  assessment  and  claims 
for  injuries  to  natural  resources. 

5.5.3  On-scene  Coordinator  (OSC) 
coordination,  (a)  Tho  OSC  shall  ensure  that 
the  natural  resource  trustees  are  promptly 
notifred  in  the  event  of  any  discharge  of  oil. 
to  the  maximum  extent  practicable,  as 
provided  in  the  Fish  and  Wildlife  and 
Sensitive  Environments  Plan  annex  to  the 
ACT  for  the  area  in  which  the  discharge 
occurs.  The  OSC  and  the  trustees  shall 
coordinate  assessments,  evaluations, 
investigations,  and  planning  with  respect  to 
appropriate  removal  actions.  The  OSC  shall 
consult  with  the  affected  trustees  on  the 
appropriate  removal  action  to  be  taken. 

^)  The  trustees  will  provide  timely  advice 
concerning  recommended  actions  with 
regard  to  tnistee  resources  that  are 
potentially  affected.  This  may  include 
providing  assistance  to  the  in 
identifying/recommending  pre-approved 
response  techniques,  and  in  predesignating 
shoreline  types  and  areas  in  ACPs. 

(c)  The  trustees  also  «vill  assure  that  the 
0%  is  informed  of  their  activities  regarding 
natural  resource  damage  assessment  that  may 
affect  response  operations. 

5.5.4  Dissemination  of  information,  (a) 
When  an  Incident  occurs,  it  is  imperative  to 
give  the  public  prompt,  accurate  information 
on  the  nature  of  the  incident  and  the  actions 
underway  to  mitigate  the  damage.  OSCs  and 
corrununity  relations  personnel  should 
ensure  that  all  appropriate  public  and  private 
interests  are  kept  informed  and  that  their 
concerns  are  considered  throughout  a 
response.  They  should  coordinate  with 
available  public  affairs/community  relations 
resources  to  carry  out  this  responsibility. 

(b)  An  on-scene  news  of&ce  may  be 
established  to  coordinate  media  relations  and 
to  issue  official  federal  information  on  an 
incident  Whenever  possible,  it  will  be 
headed  by  a  representative  of  the  lead 
agency.  The  OSC  determines  the  location  of 
the  on-scene  news  office,  but  every  effort 
should  be  made  to  locate  it  near  the  scene  of 
the  incident.  If  a  participating  agency 
believes  public  interest  warrants  the  issuance 
of  statements  and  an  on-scene  news  office 
has  not  been  established,  the  affected  agency 
should  recotrunend  its  establishment.  All 
federal  news  releases  or  statements  by 
participating  agencies  should  be  clea^ 
throu^  the  Information  dissemination 
relating  to  natural  resource  damage 
assessment  activities  shall  be  coordinated 
through  the  lead  administrative  trustee.  The 
designated  lead  administrative  trustee  may 
assist  the  OSC  by  disseminating  information 
on  issues  relating  to  damage  assessment 
activities.  Following  termination  of  the 
removal  activity,  information  dissemination 
on  damage  assessment  activities  shall  be 
through  die  lead  administrative  trustee. 


5.5.5  Responsibilities  of  trustees,  (a) 

Where  there  are  multiple  trustees,  bemuse  of 
coexisting  or  contiguous  natural  resources  or 
concurrent  jurisdictions,  they  should 
coordinate  and  cooperate  in  carrying  out 
these  responsibilities. 

(b)  Trustees  are  responsible  for  designating 
to  the  RRTs  and  the  Area  Committees,  for 
inclusion  in  the  RCP  and  the  ACP, 
appropriate  contacts  to  receive  notifications 
fram  ^e  OSCs  of  discharges. 

(c) (1)  Upon  notification  or  discovery  of 
injury  to,  destruction  of.  loss  of.  or  threat  to 
natural  resources,  trustees  may,  pursuant  to 
section  311(f)(S)  of  the  CWA,  take  the 
following  or  other  actions  as  appropriate: 

(A)  Conduct  a  preliminary  survey  of  the 
area  affected  by  the  discharge  or  release  to 
determine  if  trust  resources  under  their 
jurisdiction  are,  ot  potentially  may  be, 
affected; 

(B)  Cooperate  with  the  OSC  in  coordinating 
assessments,  investigations,  and  planning; 

(C)  Carry  out  damage  assessments;  or 

(D)  Devise  and  carry  out  a  plan  fm- 
restoration,  rehabilitation,  replacement,  or 
acquisition  of  equivalent  natural  resources. 

In  assessing  dan^ges  to  natural  resources,  the 
federal,  state,  and  Indian  tribe  trustees  have 
the  option  of  following  the  procedures  for 
natural  resource  damage  assessments  located 
at  43  CFR  part  11. 

(2)  Upon  notification  or  discovery  of  injury 
to.  destruction  of,  loss  of,  or  loss  of  use  of, 
natural  resources,  or  the  potential  for  such, 
resulting  from  a  discharge  of  oil  occurring 
after  August  18, 1990,  the  trustees,  pursuant 
to  section  1006  of  the  OPA,  are  to  take  the 
following  actions: 

(A)  In  accordance  with  OPA  section 
1006(e),  determine  the  need  for  assessment  of 
natural  resource  damages,  collect  data 
necessary  for  a  potential  damage  assessment, 
and,  where  appropriate,  assess  damages  to 
natural  resources  under  their  trusteeship;  and 

(B)  As  appropriate,  and  subject  to  the 
public  participation  requirements  of  OPA 
section  1006(c).  develop  and  implement  a 
plan  for  the  restoration,  rehabilitation, 
replacement,  or  acquisition  of  the  equivalent, 
of  the  natural  resources  under  their 
trusteeship; 

(3) (A)  The  trustees,  through  the  lead 
administrative  trustee,  shall  provide  timely 
advice  on  recommended  actions  concerning 
trustee  resources  that  are  potentially  affect^ 
by  a  discharge  of  oil.  This  may  include 
providing  assistance  to  the  OSC  in 
identifying/reconunending  pre-approved 
response  techniques  and  in  predesignating 
shoreline  types  and  areas  in  ACPs. 

(B)  The  trustees  shall  assure,  through  the 
lead  administrative  trustee,  that  the  OSC  is 
informed  of  their  activities  regarding  natural 
resource  damage  assessment  that  may  affect 
response  operations  in  order  to  assure 
coordination  and  minimize  any  interference 
with  such  operatic^. 

(C)  When  circum^nces  permit,  the  OSC 
shall  share  the  use  of  federal  response 
resources  (including  but  not  limited  to 
aircraft,  vessels,  and  booms  to  contain  and 
remove  discharged  oil)  with  the  trustees, 
providing  trustee  activities  do  not  interfere 
with  response  actions.  The  lead 
administrative  trustee  shall,  as  appropriate. 
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apply  to  the  OSC  for  access  to  federal 
response  resources  on  behalf  of  all  trustees 
for  initiation  of  damage  assessment  and 
claims  for  injuries  to  natural  resources. 

(d)  The  authority  of  federal  trustees 
includes,  but  is  not  limited  to  the  following 
actions; 

(1)  Requesting  that  the  Attorney  General 
seek  compensation  from  the  responsible 
parties  for  the  damages  assessed  and  for  the 
costs  of  an  assessment  and  of  restoration 
planning;  and 

(2)  Initiating  damage  assessments,  as 

provided  in  OPA  section  6002.  ^ 

(e)  Actions  which  may  be  taken  by  any 
trustee  pursuant  to  section  1006  of  Uie  OPA 
include,  but  are  not  limited  to,  any  of  the 
following: 

(1)  Requesting  that  an  authorized  agency 
issue  an  administrative  order  or  pursue 
injunctive  relief  against  the  parties 
responsible  for  the  discharge  or  release;  or 

(2)  Requesting  that  the  1^  agency  remove, 
or  arrange  for  the  removal  of,  or  provide  for 
remedial  action  with  respect  to,  any  oil  from 
a  contaminated  medium  pursuant  to  section 
311  ofCWA. 

5.6  Oil  Spill  Liability  Trust  Fund 

5.6.1  Funding,  (a)  The  OSLTF  is  available 
under  certain  circumstances  to  fund  removal 
of  oil  performed  under  section  311  of  the 
CWA.  Those  circumstances  and  the 
procedures  for  accessing  the  OSLTF  are 
described  in  33  CFR  subchapter  M.  The 
responsible  party  is  liable  for  costs  of  federal 
removal  and  damages  in  accordance  with 
section  311(f)  of  the  CWA,  section  1002  of 
the  OPA,  and  other  federal  laws. 

(b)  Response  actions  other  than  removal, 
such  as  scientific  investigations  not  in 
support  of  removal  actions  at  law 
enforcement,  shall  be  provided  by  the  agency 
with  legal  responsibility  for  those  specific 
actions. 

(c)  The  funding  of  a  response  to  a  discharge 
from  a  federally  owned,  operated,  or 
supervised  facility  or  vessel  is  the 
responsibility  of  die  owning,  operating,  or 
supervising  agency. 

(d)  The  follovring  agencies  have  funds 
available  for  certain  discharge  removal 
actions: 

(1)  EPA  may  provide  funds  to  begin  timely 
discharge  removal  actions  when  the  OSC  is 
an  EPA  representative. 

(2)  DOD  has  two  specific  sources  of  funds 
that  may  be  applicable  to  an  oil  discharge 
imder  appropriate  circumstances.  This  does 
not  consider  military  resources  that  might  be 
made  av&ilable  under  specific  conditions. 

(i)  Funds  required  for  removal  of  a  sunken 
vessel  or  similar  obstruction  of  navigation  are 
available  to  the  Corps  of  Engineers  through 
Civil  Works  Appropriations,  Operations  and 
Maintenance,  General. 

(ii)  The  U.S.  Navy  (USN)  may  conduct 
salvage  operations  contingent  on  defense 
operational  commitments,  when  funded  by 
the  requesting  agency.  Such  funding  may  be 
requested  on  a  direct  cite  basis. 

(3)  Pursuant  to  Title  I  of  the  OPA,  the  state 
or  states  affected  by  a  discharge  of  oil  may 
act  where  necessary  to  remove  such 
discharge.  Pursuant  to  33  CFR  subchapter  M, 
states  may  be  reimbursed  from  the  OSLTF  for 


the  reasonable  costs  incurred  in  such  a 
removal. 

5.6.2  Claims,  (a)  Qaims  are  authorized  to 
be  presented  to  the  OSLTF  under  section 
1013  of  the  OPA  of  1990,  for  certain 
uncompensated  removal  costs  or 
uncompensated  damages  resulting  from  the 
discharge,  or  substantial  threat  of  discharge, 
of  oil  from  a  vessel  or  facility  into  or  upon 
the  navigable  waters,  adjoining  shorelines,  or 
exclusive  economic  zone  of  the  United 
States. 

(b)  Anyone  desiring  to  frle  a  claim  against 
the  OSLTF  may  obtain  general  information 
on  the  procedure  for  filing  a  claim  fiom  the 
Director,  National  Pollution  Funds  Center, 
Suite  1000,  4200  Wilson  Boulevard, 

Arlington,  Virginia,  22203-1804,  (703)  235- 
4756. 

5.7  Documentation  and  cost  recovery 
All  OSLTF  users  need  to  collect  and 
maintain  documentation  to  support  ail 
actions  taken  under  the  CWA.  In  general, 
documentation  shall  be  sufficient  to  support 
full  cost  recovery  for  resources  utilized  and 
shall  identify  the  source  and  circumstances 
of  the  incident,  the  responsible  party  or 
parties,  and  impacts  and  potential  impacts  to 
public  health  and  welfrre  and  the 
environment.  Documentation  procedures  are 
contained  in  33  CFR  subchapter  M. 

(b)  When  appropriate,  documentation  shall 
also  be  collected  for  scientific  understanding 
of  the  environment  and  for  research  and 
development  of  improved  response  methods 
and  technology.  Funding  for  ffiese  actions  is 
restricted  by  section  6002  of  the  OPA. 

(c)  As  requested  by  the  NRT  or  RRT,  the 
shall  submit  to  the  NRT  Or  RRT  a 

complete  report  on  the  removal  operation 
and  the  actions  taken.  The  RRT  shall  review 
the  OSC  report  %vith  its  comments  or 
recommendations  within  30  days  after  the 
RRT  has  received  the  OSC  report.  The  OSC 
report  shall  record  the  situation  as  it 
developed,  the  actions  taken,  the  resources 
committed,  and  the  problems  encountered. 

(d)  OSCs  shall  ensure  the  necessary 
collection  and  safeguarding  of  information, 
samples,  and  reports.  Samples  and 
information  shsdl  be  gathered  expeditiously 
during  the  response  to  ensure  an  accurate 
record  of  the  impacts  incurred. 
Documentation  materials  shall  be  made 
available  to  the  trustees  of  affected  natural 
resources.  The  OSC  shall  make  available  to 
the  trustees  of  affected  natural  resources 
information  and  docxunentation  in  the  OSC’s 
possession  that  can  assist  the  trustees  in  the 
determination  of  actual  or  potential  natural 
resource  injuries. 

(e)  Information  and  reports  obtained  by  the 
EPA  m  USCG  OSC  shall  be  transmitted  to  the 
appropriate  offices  responsible  for  follow-up 
actions. 

5.8  National  response  priorities 

(a)  Safety  of  human  life  must  be  given  the 
top  priority  during  every  response  action. 
This  includes  any  search  and  fescue  efforts 
in  the  general  proximity  of  the  discharge  and 
the  insurance  of  safety  of  response  personnel. 

(b)  Stabilizing  the  situation  to  preclude  the 
event  from  worsening  is  the  next  priority.  All 
efforts  must  be  focused  on  saving  a  vessel 


that  has  been  involved  in  a  grounding, 
collision,  fire,  or  explosion,  so  that  it  does 
not  compound  the  problem.  Comparable 
measures  should  be  taken  to  stabilize  a 
situation  involving  a  facility,  pipeline,  or 
other  source  of  pollution.  Stabilizing  the 
situation  includes  securing  the  soiuce  of  the 
spill  and/or  removing  the  remaining  oil  from 
the  container  (vessel,  tank,  or  pipeline)  to 
prevent  additional  oil  spillage,  to  reduce  the 
need  for  follow-up  response  action,  and  to 
minimize  adverse  imp^  to  the  environment. 

(c)  The  response  must  use  all  necessary 
containment  and  removal  tactics  in  a 
coordinated  manner  to  ensure  a  timely, 
effective  response  that' minimizes  adverse 
impact  to  the  environment. 

(d)  All  parts  of  this  national  response 
strategy  should  be  addressed  concurrently, 
but  safety  and  stabilization  are  the  highest 
priorities.  The  OSC  should  not  delay 
contairunent  and  removal  decisions 
unnecessarily  and  should  take  actions  to 
minimize  adverse  impact  to  the  environment 
that  begin  as  soon  as  a  discharge  occurs,  as 
well  as  actions  to  minimize  further  adverse 
enviroiunental  impact  from  additional 
discharges. 

(e)  The  priorities  set  forth  in  this  section 
are  broad  in  nature,  and  should  not  be 
interpreted  to  preclude  the  consideration  of 
other  priorities  that  may  arise  on  a  site- 
specific  basis. 

6.0  Response  coordination 

6.1  Nongovernmental  participation 

(a)  Industry  groups,  academic 
organizations,  and  others  are  encouraged  to 
commit  resources  for  response  operations. 
Specific  commitments  should  be  listed  in  the 
RCP  and  ACP.  Those  entities  required  to 
develop  tank  vessel  and  facility  response 
plans  under  CWA  section  311(j)  must  be  able 
to  respond  to  a  worst  case  discharge  to  the 
maximum  extent  practicable,  and  should 
commit  sufficient  resources  to  implement 
other  aspects  of  those  plans. 

(b)  The  technical  and  scientific  information 
generated  by  the  local  community,  along 
with  information  from  federal,  state,  and 
local  governments,  should  be  used  to  assist 
the  (XC  in  devising  response  strategies 
where  effective  standard  techniques  are 
unavailable.  Such  information  and  strategies 
will  be  incorporated  into  the  ACP,  as 
appropriate.  The  SSC  may  act  as  liaison 
between  the  OSC  and  such  interested 
organizations. 

(c)  ACPs  shall  establish  procedures  to 
allow  for  well  organized,  worthwhile,  and 
safe  use  of  volunteers,  including  compliance 
with  requirements  regarding  worker  health 
and  safety.  ACPs  should  provide  for  the 
direction  of  volunteers  by  the  OSC  or  by 
other  federal,  state,  or  local  officials 
knowledgeable  in  contingency  operations 
arid  capable  of  providing  leadership.  ACPs 
alra  should  identify  specific  areas  in  which 
volunteers  can  be  used,  such  as  beach 
surveillance,  logistical  support,  and  bird  and 
wildlife  treatment.  Unless  specifically 
requested  by^e  OSC,  volunteers  generally 
should  not  be  used  for  physical  removal  or 
remedial  activities.  If,  in  the  judgment  of  the 
OSC,  dangerous  conditions  exist,  volunteers 
shall  be  restricted  from  on-scene  operations. 
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(d)  Nonj^vemmental  participation  must  be 
in  compliance  with  the  requirements  of 
subpart  H  of  the  NCP  if  any  recovery  of  costs 
will  be  sought 

6.2  Natural  resource  trustees 

6.2.1  Federal  agencies,  (a)  The  President 
is  required  to  designate  in  the  NCP  those 
federal  ofTicials  who  are  to  act  on  behalf  of 
the  public  as  trustees  for  natural  resources. 
These  designated  federal  officials  shall  act 
pursuant  to  section  1006  of  the  OPA.  Natural 
resources  means  land,  fish,  wildlife,  biota, 
air.  water,  ground  water,  drinking  water 
supplies,  and  other  such  resources  belonging 
to.  managed  by.  held  in  trust  by.  appertaining 
to.  or  otherwise  controlled  (hereinaher 
referred  to  as  “managed  or  controlled")  by 
the  United  States,  including  the  resources  of 
the  exclusive  economic  zone. 

(b)  The  following  individuals  shall  be  the 
designated  trustee(s)  for  general  categories  of 
natural  resources.  They  are  authorize  to  act 
pursuant  to  section  1006  of  the  OPA  when 
there  is  injury  to.  destruction  of.  loss  of.  or 
threat  to  natural  resources  as  a  result  of  a 
discharge  of  oil.  Notwithstanding  the  other 
designations  in  this  section,  the  Secretaries  of 
Commerce  and  the  Interior  shall  act  as 
trustees  of  those  resources  subject  to  their 
respective  management  or  control. 

(1)  The  Secretary  of  Commerce  shall  act  as 
trustee  for  natural  resources  managed  or 
controlled  by  DCXZ  or  by  other  federal 
agencies  and  that  are  found  in,  or  under,  or 
using  waters  navigable  by  deep  draft  vessels, 
in,  under,  or  using  tidally  influenced  waters 
or  waters  of  the  contiguous  zone,  the 
exclusive  economic  zone,  the  outer 
continental  shelf,  and  in  upland  areas  serving 
as  habitat  for  marine  mammals  and  other 
protected  species.  However,  before  the 
Secretary  takes  an  action  with  respect  to  an 
affected  resource  under  the  management  or 
protection  of  another  federal  agency,  he  shall, 
whenever  practicable,  seek  to  obtain 
concurrence  of  that  other  federal  agency. 
Examples  of  the  Secretary’s  trusteeship 
include  marine  fishery  resources  and  their 
supporting  ecosystems;  most  anadromous 
fish;  certain  endangered  species  and  marine 
mammals;  and  the  resources  of  National 
Marine  Sanctuaries  and  National  Estuarine 
Research  Reserves. 

(2)  The  Secretary  of  the  Interior  shall  act 
as  trustee  for  natural  resources  managed  or 
controlled  by  DOI.  Examples  of  the 
Secretary’s  trusteeship  include  migratory 
birds;  certain  anadromous  fish,  endangered 
species,  and  marine  mammals;  federally 
owned  minerals;  and  certain  federally 
managed  water  resources.  The  Secretary  of 
the  Interior  shall  also  be  trustee  for  those 
natural  resources  for  which  an  Indian  tribe 
would  otherwise  act  as  trustee  in  those  cases 
where  the  United  States  acts  on  behalf  of  the 
Indian  tribe. 

(3)  Secretary  for  the  land  managing  agency. 
For  natural  resources  located  on,  over,  or 
under  land  administered  by  the  United 
States,  the  trustee  shall  be  the  head  of  the 
department  in  which  the  land  managing 
agency  is  found.  The  trustees  for  the 
principal  federal  land  managing  agencies  are 
the  Sectaries  of  DOI.  USDA,  DOD,  and 
DOE. 


(4)  Head  of  Authorized  Agencies.  For 
natural  resources  located  within  the  United 
States  but  not  otherwise  described  in  this 
section,  the  trustee  is  the  head  of  the  federal 
agency  or  agencies  authorized  to  manage  or 
control  those  resources. 

6.2.2  State,  (a)  State  trustees  shall  act  on 
behalf  of  the  public  as  trustees  for  natural 
resources  within  the  boundary  of  a  state  or 
belonging  to.  managed  by,  controlled  by,  or 
appertaining  to  such  state.  For  the  purposes 
of  section  61,  the  definition  of  the  term 
“state”  does  not  include  Indian  tribes. 

(b)  The  Governor  of  a  state  is  encouraged 
to  designate  a  lead  state  trustee  to  coordinate 
all  state  trustee  responsibilities  with  other 
trustee  agencies  and  with  response  activities 
of  the  RRT  and  OSC  The  state’s  lead  trustee 
would  designate  a  representative  to  serve  as 
a  contact  with  the  OSC  This  individual 
should  have  ready  access  to  appropriate  state 
officials  with  environmental  protection, 
emergency  response,  and  natural  resource 
responsibilities.  The  EPA  Administrator  or 
USGG  Commandant  or  their  designees  may 
appoint  the  lead  state  trustee  as  a  member  of 
the  Area  Committee.  Response  strategies 
should  be  coordinated  between  the  state  and 
other  trustees  and  the  OSC  for  specific 
natural  resource  locations  in  an  inland  or 
coastal  zone,  and  should  be  included  in  the 
Fish  and  Wildlife  and  Sensitive 
Environments  Plan  annex  of  the  ACP. 

6.2.3  Indian  tribes.  The  tribal  chairmen 
(or  heads  of  the  governing  bodies)  of  Indian 
tribes,  as  defined  in  section  1.5,  or  a  person 
designated  by  the  tribal  officials,  shall  act  on 
behalf  of  the  Indian  tribes  as  trustees  for  the 
natural  resources  belonging  to,  managed  by, 
controlled  by,  or  appertaining  to  such  Indian 
tribe,  or  held  in  trust  for  the  benefit  of  such 
Indian  tribe,  or  belonging  to  a  member  of 
such  Indian  tribe,  if  such  resources  are 
subject  to  a  trust  restriction  on  alienation. 
When  the  tribal  chairman  or  head  of  the 
tribal  governing  body  designates  another 
person  as  trustee,  the  tribal  chairman  or  head 
of  the  tribal  governing  body  shall  notify  the 
President  of  such  designation. 

6.2.4  Foreign  trustees.  Pursuant  to  section 
10C6  of  the  OPA,  foreign  trustees  shall  act  on 
behalf  of  the  head  of  a  foreign  government  as 
trustees  for  natural  resources  belonging  to, 
managed  by,  controlled  by,  or  appertaining  to 
such  foreign  government. 

6.3  Federal  agencies 

(a)  Federal  agencies  listed  in  this  appendix 
have  duties  established  by  statute,  executive 
order,  or  Presidential  directive  which  may 
apply  to  federal  response  actions  following, 
or  in  prevention  of,  the  discharge  of  oil. 

Some  of  these  agencies  also  have  duties 
relating  to  the  restoration,  rehabilitation, 
replacement,  or  acquisition  of  equivalent 
natural  resources  injured  or  lost  as  a  result 
of  such  discharge.  The  NRT,  RRT,  and  Area 
CoiTunittee  organizational  structure,  and  the 
NCP,  RCPs,  and  ACPs  provide  for  agencies  to 
coordinate  with  each  other  in  carrying  out 
these  duties. 

(b)  Federal  agencies  may  be  called  upon  by 
an  OSC  during  response  planning  and 
implementation  to  provide  assistance  in  their 
respective  areas  of  expertise,  consistent  with 
the  agencies'  capabilities  and  authorities. 


(c)  In  addition  to  their  general 
responsibilities,  federal  agencies  should: 

(1)  Make  necessary  information  available  to 
the  Secretary  of  the  NRT,  RRTs,  Area 
Committees,  and  OSCs; 

(2)  Provide  representatives  to  the  NRT  and 
RRTs  and  otherwise  assist  RRTs  and  OSCs. 
as  necessary,  in  formulating  RCPs  and  ACPs; 
and 

(3)  Inform  the  NRT.  RRTs,  and  Area 
Committees  consistent  with  national  security 
considerations,  of  changes  in  the  availability 
of  resources  that  would  affect  the  operations 
implemeated  under  the  NCP. 

(d)  All  federal  agencies  are  encouraged  to 
report  discharges  of  oil  from  vessels  or 
fecilities  under  their  jurisdiction  or  control  to 
theNRC 

6.4  Other  federal  agencies 

6.4.1  Department  of  Commerce,  (a)  The 
DOC.  through  NOAA,  provides  scientific 
support  for  response  and  contingency 
planning  in  coastal  and  marine  areas, 
including  assessments  of  the  hazards  that 
may  be  involved,  predictions  of  movement 
and  dispersion  of  oil  through  trajectory 
modeling,  and  information  on  the  sensitivity 
of  coastal  environments  to  oil  and  associated 
cleanup  and  mitigation  methods;  provides 
expertise  on  living  marine  resources  and 
their  habitats,  including  endangered  species, 
marine  mammals  and  National  Marine 
Sanctuary  and  National  Estuarine  Research 
Reserve  ecosystems;  and  provides 
information  on  actual  and  predicted 
meteorological,  hydrological,  ice,  and 
oceanographic  conditions  for  marine,  coastal, 
and  inland  waters,  and  tide  and  circulation 
data  for  coastal  and  territorial  waters  and  for 
the  Great  Lakes.  In  addition  to  this  expertise. 
NOAA  provides  SSCs  in  the  coastal  zone,  as 
described  under  section  3.3.3  of  this 
appendix.  Special  teams. 

6.4.2  Department  of  fustice.  The  DO)  can 
nrovide  expert  advice  on  complicated  legal 
questions  arising  from  discharges,  and 
federal  agency  responses.  In  addition,  the 
EX))  represents  the  federal  government, 
including  its  agencies,  in  litigation  relating  to 
such  discharges.  Other  legal  issues  or 
questions  shall  be  directed  to  the  federal 
agency  counsel  for  the  agency  providing  the 
OSC  for  the  response. 

6.4.3  Department  of  Defense.  The  DOD 
has  responsibility  to  take  all  action  necessary 
with  respect  to  discharges  where  either  the 
discharge  is  on,  or  the  sole  source  of  a 
discharge  is  from,  any  facility  or  vessel  under 
the  jurisdiction,  custody,  or  control  of  DOD. 
DOD  may  also,  consistent  with  its 
operational  requirements  a.nd  upon  request  of 
the  OSC.  provide  locally  deployed  USN  oil 
spill  response  equipment  and  provide 
assistance  to  other  federal  agencies  upon 
request  The  following  two  branches  of  DOD 
have  particularly  relevant  expertise: 

(a)  The  United  States  Army  Corps  of 
Engineers  has  specialized  equipment  and 
personnel  fw  maintaining  navigation 
channels,  for  removing  navigation 
obstructions,  for  accomplishing  structural 
repairs,  and  for  performing  maintenance  to 
hydropower  electric  generating  equipment 
The  Corps  can  also  provide  design  services, 
perform  construction,  and  provide  contract 
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writing  and  contract  adnrinistrative  services 
for  other  federal  agencies. 

(b)  The  USN  is  the  federal  agency  most 
knowledgeable  and  experienced  in  ship 
salvage,  shipboard  damage  control,  and 
diving.  The  USN  has  an  extensive  array  of 
specialized  equipment  and  personnel 
available  for  use  in  these  areas  as  well  as 
specialized  containment,  collection,  and 
removal  equipment  specifically  designed  for 
salvage-related  and  open-sea  pollution 
incidents. 

6.4.4  Department  of  Health  and  Human 
Services.  The  HHS  assists  with  the 
assessment,  preservation,  and  protection  of 
human  health  and  helps  ensure  the 
availability  of  essential  human  services.  HHS 
provides  technical  and  nontechnical 
assistance  in  the  form  of  advice,  guidance, 
and  resources  to  other  federal  agencies  as 
well  as  state  and  local  governments. 

The  principal  HHS  response  comes  from 
the  U.S.  Public  Health  Service  and  is 
coordinated  from  the  Office  of  the  Assistant 
Secretary  for  Health,  and  various  Public 
Health  Service  regional  offices.  Within  the 
Public  Health  Service,  the  primary  response 
to  a  hazardous  materials  emergency  comes 
from  the  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  and  the  Centers  for 
Disease  Control  (CDC).  Both  ATSDR  and  CDC 
have  a  24-hour  emergency  response 
capability  wherein  scientific  and, technical 
personnel  are  available  to  provide  technical 
assistance  to  the  lead  federal  agency  and  state 
and  local  response  agencies  on  human  health 
threat  assessment  and  analysis,  and  exposure 
prevention  and  mitigation.  Such  assistance  is 
used  for  situations  requiring  evacuation  of 
affected  areas,  human  exposure  to  hazardous 
materials,  and  technical  advice  on  mitigation 
and  prevention.  CDC  takes  the  lead  during 
petroleum  releases  regulated  under  the  CWA 
and  OPA  while  ATSDR  takes  the  lead  during 
chemical  releases  under  CERCLA.  Both 
agencies  are  mutually  supportive. 

Other  Public  Health  Service  agencies 
involved  in  support  during  hazardous 
materials  incidents  either  directly  or  through 
ATSDR/CDC  include  the  Food  and  Drug 
Administration,  the  Health  Resources  and 
Services  Administration,  the  Indian  Health 
Service,  and  the  National  Institutes  of  Health. 

Statutory  authority  for  HHS/National 
Institutes  for  Environmental  Health  Sciences 
(NIEHS)  involvement  in  hazardous  materials 
accident  prevention  is  non-regulatory  in 
nature  and  focused  on  two  primary  areas  for 
preventing  conununity  and  worker  exposure 
to  hazardous  materials  releases:  (1)  Worker 
safety  training  and  (2)  basic  research 
activities.  Under  section  126  of  the  SARA, 
NIEHS  is  given  statutory  authority  for' 
supporting  development  of  curricula  and 
m^el  training  programs  for  waste  workers 
and  chemical  emergency  responders.  Under 
section  118(b)  of  the  Hazardous  Materials 
Transportation  and  Uniform  Safety  Act, 
NIEHS  also  administers  the  Hazmat 
Employee  Training  Program  to  prepare 
curricula  and  training  for  hazardous 
materials  transportation  workers.  In  the  basic 
research  arena,  NIEHS  is  authorized  under 
section  311  of  SARA  to  conduct  a  hazardous 
substance  basic  research  and  training 
program  to  evaluate  toxic  effects  and  assess 


human  health  risks  from  accidental  releases 
of  hazardous  materials.  Under  Title  IX, 
section  901(h)  of  the  Qean  Air  Act 
Amendments,  NIEHS  also  is  authorized  to 
conduct  basic  research  on  air  pollutants,  as 
well  as  train  physicians  in  environmental 
health.  Federal  research  and  training  in 
hazardous  materials  release  prevention 
represents  an  important  non-regulatory 
activity  and  supplements  ongoing  private 
sector  programs. 

6.4.5  Department  o/  the  Interior.  The  DOl 
may  be  contacted  through  Regional 
Environmental  Ofricers,  who  are  the 
designated  members  of  RRTs.  Department 
land  managers  have  jurisdiction  over  the 
national  park  system,  national  wildlife 
refuges  and  fish  hatcheries,  the  public  lands, 
and  certain  water  projects  in  western  states. 

In  addition,  bureaus  and  offices  have  relevant 
expertise  as  follows: 

(a)  FWS:  Anadromous  and  certain  other 
fishes  and  wildlife,  including  endangered 
and  threatened  species,  migratory  birds,  and 
certain  marine  mammals;  waters  and 
wetlands;  effects  on  natural  resources;  and 
laboratory/research  facilities. 

(b)  Geological  Survey:  Geology,  hydrology 
(ground  water  and  surface  water),  and  natural 
hazards. 

(c)  Bureau  of  Land  Management;  Minerals, 
soils,  vegetation,  wildlife,  habitat, 
archaeology,  and  wilderness. 

(d)  Minerals  Management  Service: 

Oversight  of  offshore  oil  and  gas  exploration 
and  production  focilities  aqd  associated 
pipeline  facilities  under  the  Outer 
Continental  Shelf  Lands  Act  and  the  CWA; 
and  oil  spill  response  technology  research. 

(e)  National  Park  Service:  General 
biological,  natural,  and  cultural  resource 
managers  to  evaluate,  measure,  monitor,  and 
contain  threats  to  park  system  lands  and 
resources;  archaeological  and  historical 
expertise  in  protection,  preservation, 
evaluation,  impact  mitigation,  and 
restoration  of  cultural  resources;  emergency 
personnel. 

(f)  Bureau  of  Reclamation:  Operation  and 
maintenance  of  water  projects  in  the  West; 
engineering  and  hydrology;  and  reservoirs. 

(^  Bureau  of  Indian  Affairs;  Coordination 
of  activities  affecting  Indian  lands;  assistance 
in  identifying  Indian  tribal  government 
officials. 

(h)  Office  of  Territorial  Affairs:  Assistance 
in  implementing  the  NCP  in  American 
Samoa,  Guam,  the  Pacifre  Island 
Governments,  the  Northern  Mariana  Islands, 
and  the  Virgin  Islands. 

6.4.6  Department  of  Labor.  The  DOL, 
through  OSHA  and  the  states  operating  plans 
approved  under  section  18  of  the  OSH  Act, 
has  authority  to  conduct  safety  and  health 
inspections  of  hazardous  waste  sites  to  assure 
that  employees  are  being  protected  and  to 
determine  if  the  site  is  in  compliance  with; 

(a)  Safety  and  health  standards  and 
regulations  promulgated  by  OSHA  (or  the 
states)  in  accordance  with  section  126  of 
SARA  and  all  other  applicable  standards;  and 

(b)  Regulations  promulgated  under  the 
OSH  Act  and  its  general  duty  clause.  OSHA 
inspections  may  be  self-generated,  consistent 
with  its  program  operations  and  objectives, 
or  may  Ira  conducted  in  response  to  requests 


from  EPA  or  another  lead  agency,  or  in 
response  to  accidents  or  employee 
complaints.  On  request,  OSHA  shall  provide 
advice  and  assistance  to  EPA  and  other  NRT/ 
RRT  agencies  as  well  as  to  the  OSC  regarding 
hazards  to  persons  engaged  in  response 
activities.  Technical  assistance  may  include 
development  and  maintenance  of  site  safety 
plans  and  work  practices,  assistance  with  > 
exposure  monitoring,  and  help  with  other  '' 
compliance  questions.  OSHA  may  also  take  | 
any  other  action  necessary  to  assure  that  { 
employees  are  properly  protected  at  such  j 
response  activities.  Any  questions  about  | 

occupational  safety  and  health  at  these  sites  | 
should  be  referred  to  the  OSHA  Regional  j 

Office.  i 

6.4.7  Federal  Emergency  Management  ‘ 

Agency.  FEMA  provides  guidance,  policy 

and  program  advice,  and  technical  assistance 
in  hazardous  materials,  chemical,  and 
radiological  emergency  preparedness 
activities  (including  planning,  training,  and 
exercising).  FEMA's  primary  point  of  contact 
for  administering  financial  and  technical 
assistance  to  state  and  local  governments  to 
support  their  efforts  to  develop  and  maintain 
an  effective  emergency  management  and 
response  capability  is  the  State  and  Local 
Prt^rams  and  Support  Directorate. 

6.4.8  Department  of  Energy.  The  DOE 
generally  provides  designated  OSCs  that  are 
responsible  for  taking  all  response  actions 
with  respect  to  releases  where  either  the 
release  is  on.  or  the  sole  source  of  the  release 
is  from,  any  facility  or  vessel  under  its 
jurisdiction,  custody,  or  control,  including 
vessels  bareboat-chartered  and  operated.  In 
addition,  under  the  FRERP,  DOE  provides 
advice  and  assistance  to  other  OSCs/RFMs 
for  emergency  actions  essential  for  the 
control  of  immediate  radiological  hazards. 
Incidents  that  qualify  for  DOE  radiological 
advice  and  assistance  are  those  believed  to 
involve  source,  by-product,  or  special 
nuclear  material  or  other  ionizing  radiation 
sources,  including  radium,  and  other 
naUirally  occurring  radionuclides,  as  well  as 
particle  accelerators.  Assistance  is  available 
through  direct  cqntact  with  the  appropriate 
DOE  Radiological  Assistance  Coordinating 
Office. 

6.4.9  Department  of  State.  The  DOS  will 
lead  in  the  development  of  international  joint 
contingency  plans.  It  will  also  help  to 
coordinate  an  international  response  when 
discharges  or  releases  cross  international 
boundaries  or  involve  foreign  flag  vessels. 
Additionally,  DOS  will  coordinate  requests 
for  assistance  from  foreign  governments  and 
U.S.  proposals  for  conducting  research  at 
incidents  that  occur  in  waters  of  other 
countries. , 

6.4.10  General  Services  Administration. 
The  GSA  provides  logistic  and 
telecommunications  support  to  federal 
agencies.  During  an  emergency  situation, 
GSA  quickly  responds  to  aid  state  and  local 
governments.  The  type  of  support  provided 
might  include  leasing  and  furnishing  office 
space,  setting  up  teleconunimications  and 
transportation  services,  and  advisory 
assistance. 
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6.5  States  and  local  participation  in 
response 

(a)  Pjtrh  state  GoverncM’  is  requested  to 
designate  one  state  office/representative  to 
represent  the  state  on  the  appropriate  RRT. 
The  state's  ofike/representative  may 
participate  fully  in  all  activities  of  the 
appropriate  RRT.  Each  state  Governor  is  also 
requested  to  designate  a  lead  state  agency 
that  shall  direct  state-lead  response 
operations.  This  agency  is  responsible  for 
designating  the  OSC  far  state-lead  response 
actions,  aid  ooordinating/communicating 
with  any  other  state  agencies,  as  appropriate. 
Local  governments  are  invited  to  p^icipate 
in  activities  on  the  appropriate  RRT  as  may 
be  provided  by  state  law  or  arranged  by  the 


state's  reiMesentative.  Indian  tribes  wishing 
to  participate  should  assign  one  person  or 
office  to  represent  the  tritel  government  on 
the  appropriate  RRT. 

(b)  Appropriate  state  and  local  officials 
(including  Indian  tribes)  shall  participate  as 
part  of  the  response  structure  as  provided  in 
the  AGP. 

(c)  In  addition  to  meeting  the  requirements 
for  local  emergency  plans  under  SARA 
section  303,  state  and  local  government 
agencies  are  encouraged  to  include 
contingency  plarming  for  responses, 
consistent  with  the  NCP,  RCP,  and  AGP  in  all 
emergency  and  disaster  planning. 

(d)  For  facilities  not  addressed  under  the 
GWA  for  discharges,  states  are  encouraged 
to  undertake  response  actions  themselves  or 


to  use  their  authorities  to  compel  potentially 
responsible  parties  to  undertake  response 
actions. 

(e)  Because  state  and  local  public  safety 
organizations  would  ruHmally  be  the  Erst 
government  representatives  at  the  scene  of  a 
discharge  or  release,  they  are  expected  to 
initiate  public  safety  measures  that  are 
necessary  to  protect  the  public  health  and 
welfare  and  that  are  consistent  with 
contairunent  and  cleanup  requirements  in  the 
NGP.  and  are  respoiuible  for  directing 
evacuations  pursuant  to  existing  state  or  local 
procedures. 

(FR  Doc.  93-2S2S7  Filed  10-21-93;  8:45  am| 
Bouwo  coQg  teas  as  » 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Parts  659  and  1260 
(Docket  No.  93-8;  Notice  2] 

RiN2127-AE52 

Certification  of  Speed  Limit 
Enforcement;  Revision  of  Procedures 

AGENCY:  Federal  Highway 
Administration  (FHWA)  and  National 
Highway  Traffic  Safety  Administration 
(NHTSA),  Department  of 
Transportation. 

ACTION:  Final  rule. 

SUMMARY:  This  notice  replaces  the 
National  Maximum  Speed  Limit 
(NMSL)  procedures  contained  in  23  CFR 
part  659  with  new  procedures  as 
required  by  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA).  It  revises  the  speed  limit 
compliance  formula,  the  speed 
monitoring  plan,  and  the  penalty  for 
non-compliance  in  accordance  with  the 
requirements  of  this  new  legislation. 
EFFECTIVE  DATE:  November  22, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

In  FHWA,  Julie  Anna  Cirillo,  Chief, 
Information  Management  and  Analysis 
Branch,  202-366-2170.  In  NHTSA,  J. 
Michael  Sheehan,  Chief,  Police  Traffic 
Services  Division,  202-366-4295. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  55  mph  NMSL  was -first  instituted 
in  1974.  FHWA  and  NHTSA  have 
shared  responsibility  for  the 
enforcement  of  the  NMSL,  which 
includes  imposing  sanctions  on  States 
that  do  not  comply.  ISTEA,  which  was 
signed  into  law  on  December  18, 1991, 
requires  the  Secretary  of  Transportation 
to  propose  changes  to  the  regulation 
^  governing  the  NMSL,  23  CFR  part  659. 
Because  of  this  statutory  mandate, 
FHWA  and  NHTSA  pubhshed  proposed 
modifications  to  Part  659  in  the  Federal 
Register  (58  FR  186)  on  January  4, 1993 
(the  NPRM),  and  proposed  that  the 
revised  procedures  be  contained  in  23 
CFR  part  1260. 

ISTEA  requires  that  a  new  rule 
establish  speed  limit  compliance 
requirements  on  both  65  mph  and  55 
mph  roads  (previously,  the  NMSL 
covered  only  55  mph  roads),  a  formula 
for  determining  compliance  by  the 
States  with  su^  requirements  and 
penalties  for  State  noncompliance.  The 
statute  requires  that  the  formula  assign 


greater  weight  for  violations  of  the 
applicable  speed  limits  in  proportion  to 
the  amount  by  which  the  speed  of  the 
motor  vehicle  exceeds  the  speed  limit. 
The  formula  must  also  differentiate 
among  the  types  of  road  on  which  the 
violations  occur.  In  developing  this 
formula,  the  Secretary  was  directed  to 
consider  factors  relating  to  the 
enforcement  efforts  made  by  the  States, 
data  concerning  fatalities  and  serious 
injuries  occurring  on  roads  posted  at  the 
NMSL,  any  other  factors  relating  to 
speed  limit  enforcement  and  speed- 
related  highway  safety  trends  which  the 
Secretary  determines  appropriate. 

The  ISTEA  also  requires  the  Secretary 
to  consider — 

(1)  The  variability  of  speedometer 
readings: 

(2)  The  speeds  of  all  vehicles  or  a 
representative  sample  of  all  vehicles; 

(3)  The  number  of  speeding  citations, 
travel  speeds,  and  the  posted  speed 
limit  for  NMSL  highways:  and 

(4)  The  design  characteristics  for  the 
NMSL  highways. 

In  addition,  the  ISTEA  states  that 

(1)  The  data  shall  be  collected  fit>m 
uniform  monitoring  programs;  and 

(2)  The  data  shall  1^  obtained  firom 
devices  and  equipment  placed  at 
locations  on  NMSL  highways,  on  a 
scientifically  random  basis,  which  take 
into  account  the  relative  risk  of  motor 
vehicle  accidents  occurring  considering 
the  classes  of  highways  and  the  speeds 
being  attained  on  sucb  highways. 

Discussion  of  Comments 

•  The  portions  of  the  agencies’  NPRM 
for  which  commenters  expressed  no 
opinion  have  not  been  discussed  in  this 
final  rule.  These  portions  are 
incorporated  for  the  purposes  of  this 
Notice.  To  assist  the  reader,  the  agencies 
have  attempted  to  group  the  topics 
discussed  in  this  final  rule  in  a  manner 
similar  to  that  found  in  the  NPRM, 
except  where  comments  fell  into  subject 
categories  that  did  not  logically  belong 
under  the  NTRM  topics. 

A  total  of  79  comments  were  received; 
4  from  Governor’s  Highway  Safety 
Representatives;  4  from  individuals:  23 
fi'om  law  enforcement  agencies  and 
professional  organizations;  7  from 
special  interest  groups;  39  from  State 
transportation  departments;  and  2  joint 
responses  firom  State  regulatory  entities. 
Many  of  the  comments  supported  the 
proposed  rule  as  being  fair  and 
equitable  without  creating  any  adverse 
impact  on  their  operations.  Ilie  New 
York  State  Department  of 
Transportation  stated  that  FHWA  and 
NHTSA  "are  to  be  congratulated  on 
their  effort  to  respond  in  a  reasonable 


and  timely  manner  to  the  numerous  and 
complex  requirements”  of  the  ISTEA. 

Nevertheless,  some  commenters 
questioned  why  the  Department  was 
undertaking  this  rulemaking.  One 
individual  commenter  described  "the 
changes  proposed  in  the  NPRM  as  too 
complex  and  too  expensive.”  The 
Nevada  Department  of  Transportation 
copmented  that  "Nevada  remains 
opposed  in  principle  to  a  National 
Maximum  Speed  Limit.”  The  Utah 
Department  of  Public  Safety  remarked 
that  Congress  and  the  Federal 
Government  have  overstepped  their 
bound?‘on  coercing  the  States  to  follow 
a  national  inflexible  speed  limit 
standard.  The  Virginia  Department  of 
Transportation  stated  it  remains 
"opposed  to  and  very  concerned  with 
the  regulation,  either  by  statute  or  by 
rule-making,  of  speed  limits  by  the 
Federal  Government.” 

The  agencies  acknowledge  the  views 
of  these  commenters.  However,  the  55/ 
65  mph  national  maximum  speed  limits 
have  been  established  by  Federal  law. 
The  agencies’  role  in  this  rulemaking  is 
to  carry  out  the  responsibilities  given  to 
them  by  Congress.  As  indicated  in  the 
NPRM,  the  liepartment  developed  the 
compliance  formula  and  monitoring 
plan  provided  in  this  final  rule  pursuant 
to  the  statutory  requirements  of  ISTEA. 

Speed  Enforcement  and  Highway  Safety 

Some  commenters  contended  that  an 
inordinate  amount  of  effort  has  already 
been  expended  by  the  States  in4he  area 
of  speed  enforcement.  The  Colorado 
Department  of  Public  Safety  (DPS) 
remarked  that  it  currently  directs  68 
percent  of  the  resoiurces  toward  a 
problem  that  represents  only  3.6  percent 
of  the  State’s  fatalities.  Colorado  DPS 
estimated  that  there  are  two  and  one 
half  times  as  many  crashes  caused  by 
animals  in  that  State  as  there  are  crashes 
caused  by  violations  of  posted  speed 
limits. 

The  agencies  question  these  statistics. 
It  is  very  difficult  to  track  the  number 
of  speed  related  crashes  that  actually 
occur  in  most  States  using  currently 
reported  crash  data.  For  example,  a  rear- 
end  collision  may  be  reported  as  a 
violation  for  following  too  closely  and 
not  as  speed-related  when,  in  fact,  the 
reannost  vehicle  was  travelling  too  fast 
to  stop  before  colliding  with  the  vehicle 
in  firont. 

The  North  Dakota  Department  of 
Transportation  commented  that  the  new 
compliance  methods  will  "cause  a 
redirection  of  law  enforcement  onto  [65 
mph]  roadways  which,  by  their  design, 
are  already  the  safest  in  the 
transportation  network.”  To  the 
contrary,  the  pvirpose  of  the  rule  is  to 
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allow  the  States  to  shift  their  law 
enforcement  from  the  safest  NMSL 
roads  to  the  more  dangerous  NMSL 
roads.  The  factors  in  the  formula 
proposed  in  the  NFRM  and  adopted  in 
the  final  rule  include  fatality  and 
severity  measures,  and.  thereby,  take 
into  account  the  relative  risk  of  each 
type  of  roadway.  In  addition.  States 
have  the  flexibility  to  direct 
enforcement  efforts  to  those  roadways 
with  an  identifiable  speed  violation 
and/or  safety  problem.  Further,  law 
enforcement  agencies  may  not  need  to 
devote  additional  enforcement  resources 
to  achieve  compliance  on  these 
roadways.  Compliance  may  be  achieved 
instead  by  increasing  public  awareness 
through  the  combine  use  of 
enforcement  and  vigorous  public 
informaticm  and  education  campaigns. 

The  National  Motorists  Association 
stated  that  there  is  **  *  •  *  no 
compelling  evidence  that  the  rule  will 
result  in  *  *  *  improved  highway 
safety  (or)  *  *  *  overall  economic 
benefits.”  The  Coalition  for  Consumer 
Health  and  Safety,  in  contrast,  stated 
that  “speed  is  a  major  public  health 
issue.”  The  agencies’  data  support  the 
latter  view.  According  to  the  agencies’ 
information,  speeding  is  one  of  the  most 
prevalent  factors  contributing  to  crash 
occurrences.  Current  data  show  that 
speeding  is  cited  as  a  contributing  factor 
in  approximately  12  percent  of  all 
pohce-reported  crashes  and  over  one- 
third  of  ail  fatal  crashes.  In  1989,  it  is 
estimated  that  about  15,558  fatalities 
and  80,000  serious  injuries  occurred  in 
speed-related  crashes.  The  economic 
cost  of  these  crashes  was  over  $10 
billion. 

The  final  rule  establishes  a  program 
that  will  measure  compliance  with 
speed  limits  on  NMSL  highways  posted 
at  55  or  65  miles  per  hour.  Using  the 
specific  data  required  to  be  collected 
under  the  final  rule,  enforcement  efforts 
can  be  targeted  at  those  areas  identified 
it  risk  because  of  excessive  speed. 

State-by-State  Standard 

The  NPRM  proposed  that  State 
compliance  be  based  on  a  national 
performance  standard,  rather  than  on 
State-by-State  performance  standards. 
The  Dallas.  Texas  Police  Department, 
Puerto  Rico  Department  of 
Transportation,  the  National 
Association  of  Governor’s  Highway 
Safety  Representatives  (NAGHSR)  and 
various  o&er  commenters  agree  on  the 
concept  of  a  national  performance 
standard. 

However,  several  comments 
expressed  a  desire  for  each  State  to 
determine  its  own  score  by  the  use  of 
State  specific  data.  NHTSA  and  FHWA 


considered  such  a  State-by-State 
compliance  score,  as  outlined  in  the 
NPRM.  State-by-State  performance 
standards  recognize  differences  among 
States  and  would  allow  States  to 
maintain  the  current  level  of 
compliance,  but  get  no  worse. 

There  are  several  difficulties 
associated  with  a  State-by-State 
standard.  State  level  compliance  scores 
require  the  collection  of  data  for  a 
suitable  baseline  period.  A  single  year  of 
data  is  not  statistically  adequate  to 
establish  a  permanent  level  of 
permissible  speed  compliance.  A  three- 
year  baseline  period  was  determined  to 
be  the  minimum  time  needed  to  provide 
adequate  data.  Operationally,  the  first 
year  would  be  designated  for  data 
collection  only.  During  the  second  year, 
a  compliance  score  would  be  calculated 
based  upon  the  two  years  of  data 
collection,  and  States  would  be 
permitted  a  10  percent  cushion  for 
determining  compliance  since  the  score 
would  have  been  based  upon  only  two 
years  of  data.  For  year  three,  the 
compliance  score  would  be  established 
as  the  average  of  the  three  years  and  the 
State  would  be  required  to  achieve  at 
least  this  level  of  compliance.  The 
agencies  object  to  this  approach  because 
it  requires  additional  data  manipxilation 
on  the  part  of  the  States  and  results  in 
an  unacceptable  delay  in  implementing 
the  regulatory  program. 

In  addition,  the  gathering  of  data  over 
a  three  year  period,  to  establish  a  State’s 
compliance  score,  could  result  in  a  de 
facto  delay  in  improving  speed 
compliance.  The  better  a  State  does 
dining  the  baseline  collection  period, 
the  more  stringent  the  resulting 
compliance  score.  In  this  situation, 
there  would  be  little  or  no  incentive  to 
improve  compliance  scores  during  this 
collection  period.  This.would  be 
counterproductive  to  the  goals  of  the 
speed  compliance  program. 

Fiuther,  States  that  achieved  better 
compliance  rates  during  the  baseline 
collection  period  could  find  it  more 
difficult  than  other  States  to  maintain 
those  rates  of  compliance. 

Finally,  if  a  State  were  to  change  its 
status,  for  example,  from  a  non-65  mph 
State  to  a  65  mph  State,  existing  data 
would  no  longer  be  relevant,  and  the 
exercise  of  establishing  a  baseline  with 
three  years  of  data  collection  would 
have  to  be  repeated,  further  delaying  the 
establishment  of  final  compliance  scores 
for  that  State.  For  all  of  these  reasons, 
the  agencies  have  rejected  the  use  of  a 
Stately-State  compliance  score  in  the 
final  rule. 


National  Compliance  Formula 

Although  the  NPRM  explained  the 
proposed  compliance  formula  in  detail, 
there  were  numerous  comments  about 
the  complexity  of  the  formula. 

Comments  from  several  s'^urces 
requested  clarification  or  offered 
alternate  methods  to  construct  the 
formula.  Some  of  the  issues  include  the 
use  of  a  fatal  crash  rate  rather  than  the 
fatality  rate,  discussion  of  Delta-V,  use 
of  hospitalization  rates,  dual  speed 
limits,  60  mph  speed  limit,  and  the 
periodic  revision  of  the  formula. 

ISTEA  required  that  both  fatalities 
and  serious  injuries  be  considered  in 
developing  a  compliance  formula.  To 
address  this  requirement,  the  agencies 
used  two  factors:  the  relative  ri^  of 
fatality  and  a  measure  of  crash  severity. 
The  relative  fatality  risk  was  determined 
for  each  type  of  roadway.  Delta-V  (see 
Tables  1-4  of  the  NPRM)  was  used  as 
the  measure  for  crash  severity. 

Several  commenters  questioned  the 
use  of  the  fatality  rate,  stressing  that  it 
varies  with  traffic  density  and  that  it 
appears  to  be  imfair  to  rural  States. 

The  agencies  agree  that  fotality  rates 
vary  by  traffic  density.  In  an  attempt  to 
account  for  this  variation,  the  agencies 
defined  three  types  of  highways — 
freeways  at  65  mph  (rural),  fr^ways  at 
55  mph  (urban)  and  mm  freeways  at  55 
mph  (rural).  Additional  subcategories 
could  have  been  provided  to  account  for 
traffic  volumes  and  number  of  lanes 
(elements  used  to  determine  density). 
However,  each  additional  category 
would  have  required  addition^  data 
collection  on  the  part  of  the  States  and 
additional  factors  in  the  formula.  It  was 
decided  that  this  approach  would  prove 
too  burdensome  in  terms  of  data 
collection  and  analysis. 

Some  commenters  favored  the  use  of 
the  fatal  crash  rate  in  lieu  of  the  fotality 
rate.  The  fatality  rate  is  defined  as  the 
number  of  fatalities  per  100  million 
vehicle  miles  of  travel.  The  fatal  crash 
rate  is  defined  as  the  number  of  fatal 
crashes  per  100  million  vehicle  miles  of 
travel.  The  agencies  considered  this 
option,  but  found  that  the  two  rates  are 
virtually  identical.  Moreover,  the 
fatality  rate  is  the  more  commonly  used 
and  generally  accepted  statistic. 

One  major  area  where  a  difference 
might  occur  between  using  fatality  vs. 
fatal  crash  rates  would  be  in 
determining  whether  a  State,  not  in 
compliance,  would  receive  penahy 
mitigation.  However,  after  examining 
fatality  and  fatal  accident  data  over  a 
three  year  period  among  all  States,  the 
agencies  found  only  one  instance  where 
a  difference  between  these  rates  made  a 
State  eligible  to  mitigate  the  penalty.  For 
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these  reasons,  the  fatality  rate  has  been 
retained  in  the  final  rule. 

The  Massachusetts  State  Police,  the 
International  Association  of  Chie&  of 
Police  and  the  Oregon  Department  of 
Transportation  suggested  using 
hospitalization  rates  instead  of  Vitality 
rates  to  ascertain  relative  risk  and 
mitigation  of  penalty.  However,  uniform 
and  accurate  national  or  statewide 
information  on  hospitalization  rates  at 
the  required  level  of  detail  are  not 
available  to  ascertain  relative  risk. 
Requiring  States  to  collect  these  data  is 
not  practical,  and  fetality  rates  based  on 
VMT  (vehicle  miles  of  travel)  have  long 
been  used  to  monitor  overall  safety 
trends. 

The  Departments  of  Transportation 
from  Arizona,  Ohio,  Rhode  Island  and 
the  Ck)lorado  Department  of  Public 
Safety  suggested  using  VMT  as  an 
additional  factor  on  each  of  the  different 
types  of  roadways.  However,  the 
agencies  believe  that  explicitly 
accounting  for  differences  in  VMT  on 
the  various  highway  types  imnecessarily 
complicates  site  selection  and  data 
collection.  This  proposal  would  require 
data  collection  on  each  of  the  existing 
roadway  types  by  the  number  of  lane 
categories  (3  or  5)  and  VMT  categories. 

At  a  minimum,  at  least  5  VMT 
categories  would  be  required  for  each 
site  type.  Thus  the  total  number  of  site 
types  would  be  15  for  55  mph  freeways, 
15  for  rural  freeways,  and  25  for  55  non¬ 
freeways.  Once  these  categories  were 
identified,  each  State  womd  have  to 
select  an  appropriate  number  of 
monitoring  sites  in  each  of  the 
categories  and  collect  the  full  range  of 
data  on  each  site.  The  agencies  believe 
this  process  would  constitute  an 
excessive  burden  on  the  States,  and 
have  decided  not  to  include  VI^ 
caj^ories  within  the  highway  types. 

The  Massachusetts  State  Police  felt 
the  use  of  Delta-V  was  inappropriate 
due  to  the  increasing  use  of  seat  belts, 
air  bags,  and  significant  improvements 
in  highway  engineering.  The  agencies 
agree  with  the  Commonwealth  of 
Massachusetts  in  its  assertion  that  safety 
belts,  air  bags  and  improvements  in 
highway  engineering  have  all 
contributed  to  redu^ons  in  traffic 
fatalities.  However,  consideration  of 
other  factors,  such  as  airbags,  seatbelts, 
antilock  brakes  and  similar  devices  in 
the  formula  would  require  excessive 
data  collection  by  the  States,  and 
acceptable  measures  for  their  use  are 
simply  not  available. 

Moreover,  De!ta-V  is  the  best  available 
measiue  to  estimate  crash  severity. 
Simply  stated,  crash  severity  increases 
disproportionately  with  speed  at 
impact.  The  chances  of  death  or  serious 


injury  increase  dramatically  as  vehicle 
speed  increases.  NHTSA’s  “National 
Crash  Severity  Study  (1977-1979)’* 
revealed  that  a  driver  crashing  with  a  50 
mph  change  in  velocity  is  twice  as 
likely  to  be  killed  as  one  crashing  with 
a  40  mph  change  in  velocity.  In  wort, 
crashes  at  higher  speeds  increase  the 
potential  for  death  and  disabling  injury. 

The  Illinois  Department  of 
Transportation  expressed  concern  that 
the  monitoring  proposal  for  dual  speed 
roadways  and  highways  of  monitoring 
sites  in  each  of  the  categories  and 
collect  the  full  range  of  data  on  each 
site.  The  agencies  ^lieve  this  process 
would  constitute  an  excessive  biirden 
on  the  States,  and  have  decided  not  to 
include  VMT  categories  within  the 
hi^way  types. 

The  Ma^chusetts  State  Police  felt 
the  use  of  Delta-V  was  inappropriate 
due  to  the  increasing  use  of  seat  belts, 
air  bags,  and  significant  improvements 
in  hi^way  engineering.  The  agencies 
agree  with  the  Commonwealth  of 
^^sachusetts  in  its  assertion  that  safety 
belts,  air  bags  and  improvements  in 
highway  engineering  nave  all 
contributed  to  reductions  in  traffic 
fatalities.  However,  consideration  of 
other  factors,  such  as  air  bags,  seat  belts, 
antilock  brakes  and  similar  devices  in 
the  formula  would  require  excessive 
data  collection  by  the  States,  and 
acceptable  measures  for  their  use  are 
simply  not  avmlable. 

Moreover,  Delta-V  is  the  best  available 
measure  to  estimate  crash  severity. 
Simply  stated,  crash  severity  increases 
disproportionately  with  speed  at 
impact  The  chances  of  death  or  serioiis 
injury  increase  dramatically  as  vehicle 
spaed  increases.  NHTSA’s  “National 
Qtish  Severity  Study  (1977-1979)’’ 
revealed  that  a  driver  crashing  with  a  50 
mph  change  in  velocity  is  twice  as 
likely  to  be  killed  as  one  crashing  with 
a  40  mph  change  in  velocity.  In  ^ort, 
crashes  at  higher  speeds  increase  the 
potential  for  death  and  disabling  injiuy. 

The  Illinois  Department  of 
Transportation  expressed  concern  that 
the  monitoring  proposal  for  dual  speed 
roadways  and  Mghways  posted  at  60 
mph  would  require  data  collection  at 
the  posted  speed(s)  and  not  at  the  higher 
speed  level.  In  some  States,  dual  speed 
limits  are  set  for  automobiles  and 
trucks.  In  others,  the  dual  speed  limits 
change  only  during  ni^ttime  hours.  For 
example,  truck  speed  limits  are  redurad 
by  10  mph  only  during  nighttime  hours. 
A  few  States  have  lowered  speed  limits 
to  60  mph  to  accommodate  safety  and 
design  concerns.  Since  monitoring  is  to 
be  performed  on  a  random  basis,  data 
collection  to  account  for  so  few  number 
of  miles  posted  at  60  mph  would  be  a 


formidable  task  for  the  few  States 
required  to  collect  these  data.  FHWA 
estimates  that  dual  speed  roadways  and 
those  posted  at  60  mph  comprise  an 
extremely  small  amormt  of  roadway 
mileage  and  that  the  data  collection 
equipment  necessary  to  complete  the 
monitoring  tasks  would  have  to  be 
extremely  sophisticafod.  It  would  also 
require  increases  in  the  number  of 
monitoring  sites  and  burdensome 
recordkeeping  activities.  For  these 
reasons,  tffis  option  was  rejected. 

The  Ohio  Department  of 
Transportation,  the  Arizona  Department 
of  Pubic  Safety  and  one  individual 
wanted  the  agencies  to  consider 
periodically  revising  the  fatality  rates, 
relative  risk  and  other  factors  in  the 
formula  based  upon  new  data  that 
would  become  available  in  the  fixture. 
While  it  is  true  that  the  purpose  of  the 
national  compliance  formula  is  to 
establish  a  national  standard  for  both 
current  and  future  use,  periodic 
adjustments  create  relative  criteria 
wUch  are  incompatible  with  a  fixed 
standard.  In  addition,  periodic  revision 
of  the  formxila  factors  presents  the  States 
with  a  “moving  target,”  which  makes 
consistent  compliance  scores  more 
difficult  to  attain  over  time.  Finally,  the 
continuing  upward  trend  in  speed 
distributions  make  adjxistments  to  the 
compliance  score  self-defeating. 
Therefore,  the  agencies  have  no  plan  to 
revise  the  formxila  factors  in  the  future. 

Calculation  of  the  National  Compliance 
Score 

The  Insurance  Institute  for  Highway 
Safety  and  the  Maryland  Department  of 
Transportation  (MDT)  commented  that 
the  fomula  is  unfair  to  those  States  who 
had  not  increased  eligible  roadways  to 
65  mph.  They  indicated  that  those 
States  are  penalized  when  they  could  be 
in  compliance  by  simply  raising  speed 
limits  to  65,  where  applicable.  They 
further  suggested  that  States  may  choose 
to  comply  xvith  the  requirements  by 
raising  their  speed  limits  to  65,  and 
stated  that  su^  a  result  would  not  be 
in  the  best  interests  of  highway  safety. 

MDT  proposed  that  the  final  rule  be 
modified  to  permit  States  that  have 
roads  eligible  for  posting  at  65  mph  (but 
have  not  exercised  that  option  and 
maintain  a  55  mph  speed  limit)  to 
certify  compliance  using  the  allowable 
compliance  score  for  65  mph  States. 
However,  this  result  is  clearly 
inconsistent  with  ISTEA,  which  was 
enacted  to  encourage  State  enforcement 
of  prevailing  speed  limits.  In  addition, 
this  change  could  lead  to  increased 
noncompUance  on  roads  posted  at  55 
mph. 
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States  currently  decide  whether  to 
post  eligible  roaa  segments  at  65  mph. 
Riual  Interstate  highwa3rs  have  been 
eligible  for  posting  at  65  mph  since 
1987.  States  havel^d  the  opportunity 
since  that  time  to  change  the  speed  Ihnit 
on  these  highways.  There  is  no  reason 
to  believe  that  the  monitoring 
requirements  in  this  rule  will  encoiirage 
States  to  raise  their  speed  limits  now, 
when  historically  they  have  not  done  so. 
If  a  State  does  d^de  to  raise  its  speed 
limits,  the  rule  requires  adherence  to  a 
difierent  compliance  score  based  upon 
an  additional  road  type  and  associated 
additional  speed  categories.  It  also 
requires  more  monitoring  sites.  The 
agencies  therefore  believe  that  the  rule 
is  not  unfair  and  does  not  encourage 
States  with  lower  speed  roadways  to 
raise  their  speed  limits. 

Comments  were  received  criticizing 
the  agencies’  proposal  to  require  that 
States  count  vehicles  travelling  only  5 
miles  per  hour  over  the  posted  speed 
limit  Massachusetts  State  Police 
remarked  that  speeds  from  1-10  miles 
over  the  posted  speed  limit,  referred  to 
as  a  “zone  of  indifierence,”  should  not 
be  cormted. 

As  stated  in  the  NPRM.  the  rationale’ 
to  begin  measuring  speeds  at  5  miles 
over  the  posted  sp^  limit  is  based  on 
customs  and  practices  genmally 
accepted  by  the  law  enforcement 
community  and  motorists.  Police 
agencies  do  not  strictly  enforce  minor 
speed  infractions  in  any  speed  limit 
zone,  and  when  enforcement  action  is 
taken  for  minor  infractions,  traffic 
coruts  generally  do  not  impose 
sanctions.  Traffic  cotuts  expect 
application  of  reasonable  {udment  by 
ponce  when  enforcing  traffic  laws. 
Enforcement  action  is  more  likely  to 
occur  in  speed  ranges  of  5-9  miles  per 
hour  above  the  limit,  and  the  issuance 
of  a  citation  is  virtually  certain  for 
violations  exceeding  10  mph  over  the 
maximum  speed  limit. 

Due  to  these  enforcement  practices, 
most  drivers  realize  the  poliro  and 
courts  tolerate  moderate  excesses  of  the 
55  and  65  mph  speed  limits  before 
applying  enforcement  and  sanctions, 
and  the  average  traffic  speeds  have 
slowly  increased  due  to  this  perceived 
tolerance  level  If  the  tolerance  level  is 
increased  to  the  suggested  10  mph  over 
the  speed  limit,  higher  speeds  can  be 
expected. 

studies  over  the  past  twenty-five 
years  indicate  that  crash  risk  is 
associated  vrith  variations  from  the 
mean  speed,  which  res\ilt  in  more 
frequent  lane  changes  and  passing 
maneuvers  so  that  faster  moving 
vdiicles  can  avoid  vehicles  travelling  at 
slower  speeds.  Empirical  studies  of  the 


relationship  between  speed  and  crashes 
consistently  show  that  crash 
involvement  rates  are  lowest  for 
vehicles  traveling  within  10  mph  of  the 
average  speed;  v^cles  traveling  at 
speeds  outside  of  that  range  have 
involvement  rates  at  least  six  times 
greats. 

Data  from  the  National  Crash  Severity 
Study  (1979)  show  that  while  travelling 
20  mph  above  the  averam  speed,  the 
estimated  crash  risk  is  s^ut  11  times 
greater  than  at  the  average  travel  speed. 
The  implication  of  this  is  that  to  reduce 
the  incidence  of  motor  vehicle  crashes, 
speeds  should  be  regulated  within  a 
range  that  will  permit  the  free  flow  of 
traffic  vdiile  simultaneously  avoiding 
great  variances  in  speed.  Therefore,  the 
final  rule  continues  the  measuring  of 
speeds  at  5  miles  over  the  speed  limit 
to  account  for  traditional  enforcement 
practices,  while  not  creating  higher 
speed  tolerances. 

ISTEA  requires  that  any  formula 
adopted  must  assign  a  “greater  weight 
for  Eolations  of  speed  limits  in 
proportion  to  the  amount  by  which  the 
speed  of  the  motorist’s  vehicle  exceeds 
the  speed  limit.“  In  the  NPRM,  the 
agencies  proposed  a  formula  which 
assigns  greater  weight  to  more  serious 
spe^  violations.  Comments  were 
submitted  requesting  an  explanation  for 
this  aspect  of  the  proposal.  A  penalty 
was  proposed  to  1m  assessed  for  all 
vehides  exceeding  the  speed  limit  by  5 
mph,  additional  penalty  for  vehicles 
exceeding  the  speed  limit  by  10  mph, 
and  a  third  penalty  for  vehicles 
exceeding  the  spe^  limit  by  15  mph. 
This  methodology  takes  into  account  the 
greater  penalties  for  higher  speeds.  In 
ffie  formula,  the  compliance  score  is 
calculated  so  that  veMdes  exceeding 
the  speed  limit  by  5  mph,  10  mph  and 
15  mph  have  a  cumiilative  effect 
assessed  in  proportion  to  their  excess 
speed.  Thus,  the  multiple  counting  is  a 
mechanism  to  implement  the 
proportional  reqixirement  spedfied  in 
ISTEA. 

Commenters  also  questioned  the  use 
of  certain  error  adjustments  contained 
in  the  proposed  rule.  Prior  to  ISTEA.  the 
agendes’  regulation  allowed  the  States 
to  adjust  for  three  potential  sources  of 
error,  speedometer  variability,  statistical 
error,  and  speed  monitoring  equipment 
error  (23  CTO  659.15(d)).  The  r^ulation 
provided  that  each  potential  source  of 
error  could  be  adjusted  individually  or 
by  use  of  a  single  adjustment  which 
addressed  all  three  potential  errors. 
Forty-four  States  have  used  this  single 
adjustment  when  calculating  speeds  for 
the  reouired  annual  certification. 

The  NMSL  law  continues  to  require 
that  the  regulation  accoimt  for 


speedometer  variabihty  and  the  other 
potential  sources  of  error  in  the  speed 
monitoring  data.  The  agendes  have 
therefore  continued  to  permit  the  use  of 
a  single  adjustment  in  die  final  rule 
which  addiesses  these  three  potential 
errors. 

Citation  Data 

The  NPRM  explained  that  the 
agencies  considered  and  rejected  a 
number  of  factors  for  inclusion  in  the 
proposed  (ximpUance  formula,  and 
proposed  to  iii^ude  only  the  fatality 
rate  as  a  mitigation  foctor.  Commenters 
offered  other  suggestions.  The  Arizona 
Department  of  Transportation  suggested 
utilization  of  the  level  of  enforcement  as 
a  mitigating  factor  in  noncomplying 
States.  The  Maryland  State  Polira 
advocated  an  adjustment  to  the  State’s 
compliance  score  allowing  it  to  “reduce 
its  compliance  score  by  one  point  for 
each  unit  by  which  the  ninnber  of 
speeding  dtations  issued  per  mile  on 
NMSL  highways  *  *  *  exceeds  the 
national  average  dtation  issuance  rate 
on  NMSL  highways  during  the  previous 
year.” 

Consideration  was  given  to  the  use  of 
an  enforcement  index,  which  is  the 
number  of  hazardous  moving  violations 
(induding  forfeitures)  divid^  by  the 
number  of  personal  injury  and  fotal 
crashes.  However,  it  was  apparent  that 
this  would  necessitate  additional  data 
collection  and  analysis  by  the  States. 
Further,  this  method  may  reinforce  the 
public’s  misconception  that  police 
operate  imder  some  type  of  mota 
system.  Quota  systems  have  oeen 
declared  unlawful  in  many  parts  of  the 
country.  Therefore,  these  approaches 
were  rejected. 

Collection  of  Qtation  Data 

ISTEA  requires  the  collection  of  data 
on  speeding  dtations.  Specifically,  the 
law  requires  the  States  to  report  data 
necessary  to  support  the  annual 
certification,  "*  *  *  which  shall 
indude,  but  not  be  limited  to,  data  on 
dtations  and  travel  speeds.”  The  NPRM 
required  the  collection  of  the  total 
number  of  dtations  written  by  the 
mviltiple  agendes  having  NMSL 
jurisdiction. 

Chie  purpose  of  gathering  information 
on  speeding  dtaticms  is  to  demonstrate 
each  State’s  efforts  to  enforce  the  NMSL. 
However,  several  commenters  pointed 
out  that  different  law  enforcement 
agendes  are  respcmsible  for  enforcement 
of  the  NMSL  within  the  same  State.  For 
example,  munidpal  or  coimty  agendes 
may  be  responsible  for  those  Nt^L 
highways  within  the  munidpalities  or 
incorporated  areas,  while  a  highway 
patrol  may  be  responsible  for  ffi<^se 
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highway  segments  outside  of  these 
areas. 

It  was  pointed  out  that  many  States, 
as  reported  by  the  Kansas  Highway 
Patrol,  do  not  have  a  central  repository 
for  traffic  citation  data.  Thus,  the 
citation  collection  proposed  in  the 
NPRM  creates  considerable  hardship. 
Further,  in  most  States,  there  is  no 
requirement  for  municipal  atid  county 
agencies  to  report  citation  data  to  the 
State.  The  commenters  suggested  that 
citation  data  be  collected  only  from 
State  agencies,  and  the  agencies  have 
decided  to  accept  this  recommendation. 
This  revision  is  contained  in 
§  1260.15(c)(2)  of  the  regulation. 

The  final  rule  does  not  revise  the 
current  method  of  reporting  citation 
data,  and  the  political  entities  of  the 
District  of  Columbia,  State  of  Hawaii 
and  Commonwealth  of  Puerto  Rico, 
which  have  unique  enforcement 
structures  and  reporting  methods,  will 
continue  reporting  speed  citation  data 
as  they  have  done  in  the  past. 

The  agencies  have  determined  that 
retaining  the  current  citation  data 
collection  requirement  is  sufficient  to 
support  the  statutory  requirement  of  23 
U.S.C  154(e)  for  data  supporting  the 
certification  required  under  23  U.S.C. 
141(a).  Under  the  final  rule,  §  1260.13 
continues  to  require  the  certification  of 
the  Governor,  or  other  properly 
designated  State  official,  in  order  to 
comply  with  these  statutory  mandates. 

Plan  for  Collection  of  Monitoring  Data 

The  South  Dakota  Department  of 
Transportation  expressed  concern  that 
the  new  data  collected  cannot  be  tied  to 
the  State’s  old  data  collection,  causing 
a  loss  of  the  ability  to  link  the  old  and 
new  data.  As  demonstrated  in  the  Speed 
Monitoring  Program  Procedmal  Manual, 
the  speed  monitoring  program  and  its 
sampling  plan  are  designed  to  ensure 
that  data  collected  under  this  rule  will 
be  consistent  with  the  data  collected 
under  the  former  procedures. 

Most  of  the  current  monitoring 
stations  can  continue  to  be  used  under 
the  final  rule.  In  fact,  the  monitoring 
manual  provides  States  the  flexibility  to 
use  all  current  monitoring  stations.  In 
addition,  the  sampling  plan  and 
monitoring  requirements  contained  in 
the  NPRM  were  designed  to  provide  the 
same  level  of  confidence  in  ^e  data 
collected.  While  additional  monitoring 
for  various  road  types  has  been  added 
(sixty-five  mph  roadways  were  not 
monitored  in  the  past),  data  from  the 
two  types  of  55  mph  roadways 
(freeways  and  non-freeways)  may  be 
combined  to  provide  comparability  with 
historical  data. 


The  Colorado  and  Kansas 
Departments  of  Transportation 
requested  information  about  the  number 
of  additional  monitoring  stations 
required  and  the  requirement  that  data 
be  collected  quarterly  at  each 
monitoring  station.  'The  monitoring 
guidelines  were  prepared  using  the 
same  level  of  statistical  precision  and 
monitoring  activity  as  required  under 
the  existing  monitoring  procedures. 
Concerns  ^out  ISTEA’s  requirements  to 
stratify  data  hy  highway  type  and  to 
consider  various  levels  exceeding  the 
spreed  limit  led  the  agencies  to  consider 
ways  to  avoid  a  large  increase  in  the 
number  of  monitoring  stations.  In  order 
to  minimize  the  number  of  additional 
monitoring  stations  and  maintain  the 
same  level  of  reliability  in  the  collected 
data,  the  agencies  proposed  a  reduced 
number  of  new  sites  in  the  NPRM. 
coupled  writh  an  increase  in  monitoring 
sessions  to  four  times  p>er  year  at  each 
location. 

In  response  to  the  comments  received 
on  this  proposal,  the  agencies 
investigated  additional  alternatives  to 
the  proposed  monitoring  plan,  writh  the 
goals  of  reducing  the  States’  data 
collection  burden  without  loss  of 
statistical  precision  historically 
associated  writh  the  former  regulation 
and  of  collecting  reliable  data  to  reduce 
the  risk  of  non-compliance  by  chance 
alone. 

'The  first  alternative  considere'd  by  the 
agencies  was  semi-annual  monitoring. 

In  order  to  maintain  the  same  level  cif 
statistical  accuracy  and  collect  data 
semi-annually,  the  States  would  have  to 
randomly  select  a  data  collection  day. 
writhin  the  six  month  period,  for  each 
monitoring  site.  The  present  system 
allows  the  States  to  schedule  monitoring 
activities  to  enable  a  data  collection 
team  to  service  many  monitoring  sites  in 
a  single  day.  If  States  were  required  to 
randomly  select  data  collection  days  for 
each  site,  a  data  collection  team  might 
be  able  to  service  only  one  monitoring 
site  each  day. 

This  prod^ure  would  greatly  increase 
the  required  staff  hours  to  collect  the 
speed  data.  For  most  States,  the 
efficiency  of  collecting  the  data  from  all 
sites  four  times  per  year,  in  a  short 
period  of  time,  is  more  cost  effective 
than  the  almost  continuous  collection  of 
data  half  as  often  throughout  the  year. 

In  addition,  this  alternative  would 
require  States  to  increase  the  number  of 
monitoring  sites  by  10  percent  above 
that  indicated  in  the  NPRM.  Therefore, 
the  agencies  decided  against  this  first 
alternative. 

In  a  second  alternative,  the  agencies 
considered  monitoring  compliance  at 
each  site  semi-annually,  but  to  maintain 


a  reasonable  level  of  statistical  accuracy 
the  States  would  have  to  increase  the 
number  of  monitoring  sites  by  10 
piercent.  All  sites  would  have  to  be 
monitored  twdce  each  year  wdth  one  half 
of  the  sites  in  the  first  and  third 
quarter^  and  one  half  of  the  sites  in  the 
second  and  fourth  quarters.  TTiis 
procedure  would  increase  a  State’s  fixed 
cost  hy  increasing  the  number  of 
monitoring  sites,  and  would  not  reduce 
the  collection  burden  very  much  since 
data  would  have  to  be  collected  four 
times  p)er  year.  The  second  alternative 
was  thererore  rejected. 

A  third  alternative  was  to  provide  for 
semi-annual  data  collection  writhout  the 
additional  sites  over  the  number 
identified  in  the  NPRM.  Under  this 
scenario.  States  would  collect  data  as 
they  do  under  the  previous  regulation, 
but  only  twice  p>er  year.  This  dtemative 
significantly  reduces  the  statistical 
reliability  of  the  data.  Thus,  each  State 
would  be  at  an  additional  risk  of  being 
out  of  compliance  by  chance  alone, 
since  only  two  data  points  would  be 
collected  for  each  site.  Moreover,  there 
is  considerable  variation,  both  between 
sites  and  within  a  site,  in  the  collected 
sp>eed  data.  To  maintain  the  historical 
quality  of  the  data  collected  and  to 
lessen  the  risk  of  chance 
noncompliance,  the  agencies  rejected 
this  third  alternative. 

A  variation  of  the  third  alternative 
was  also  considered.  Under  this 
variation.  States  would  be  permitted  to 
collect  data  at  each  site  semi-annually 
but  would  collect  one  half  of  the  data  in 
the  first  and  third  quarters  and  one  half 
of  the  data  in  the  second  and  fourth 
quarters.  This  alternative  marginally 
increased  the  reliability  of  the  data,  but 
not  to  historical  levels  under  the  former 
regulation.  In  addition,  this  alternative 
caused  some  increase  in  cost  since  some 
data  collection  would  have  to  take  place 
four  times  per  year.  This  alternative  was 
also  rejected. 

Due  to  the  combination  of  cost 
increase  and  administrative  burden  on 
the  States  in  the  first  alternative  and  the 
degradation  of  the  data  and  associated 
increase  in  risk  of  non-compliance  with 
only  a  minimal  decrease  in  costs  of  the 
second  and  third  alternatives,  the 
agencies  determined  that  data  should  be 
collected  on  a  quarterly  basis  as 
orfoinally  proposed  in  the  NPRM. 

Commenters  from  15  State  agencies 
with  primary  monitoring  responsibility 
expressed  concern  that  the  proposed 
monitoring  plan  would  require 
additional  monitoring  sites,  additional 
personnel,  and/or  adffitional  equipment 
to  properly  implement  data  collection. 
'The  majority  of  these  commenters  did 
not  feel  that  adequate  time  was  available 
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to  procure  and  install  the  necessary 
equipment  at  the  selected  monitoring 
sites  in  order  to  meet  the  FY  1994 
deadline  proposed  in  the  NPRM.  Upon 
reviewing  these  comments,  the  agencies 
have  concluded  that  additional  time  is 
necessary  to  obtain  equipment  and  set 
up  functional  monitoring  sites. 

Therefore,  §  1260.9  (a),  (b)  and  (c)  and 
§  1260.11  (a)  and  (b)  have  been  changed 
to  require  the  States  to  submit  a  new 
monitoring  plan,  which  contains  two 
parts,  by  January  24, 1994.  The  date  by 
which  States  must  commence  the  actual 
collection  of  data  has  been  extended  to 
October  1, 1994. 

Sanctions  for  Noncompliance 

As  required  by  statute,  the  NPRM 
proposed  a  pen^ty  if  a  State  exceeds  the 
applicable  NMSL  compliance  score, 
cine  and  one-half  percent  of  the  funds 
apportioned  to  the  State  for  Federal-aid 
hi^ways  and  highway  safety 
construction  programs  under  section 
104(b)  of  title  23,  United  States  Code 
(other  than  paragraph  (5))  would  be 
transferred  to  the  State’s  apportionment 
under  23  U.S.C.  402  for  the  fiscal  year, 
not  to  exceed  the  total  section  402 
apportionment  for  that  year.  This 
transfer  penalty  was  questioned  by 
many  commenters.  Two  individuals 
complained  that  speed  enforcement 
does  much  less  to  promote  highway 
safety  than  does  the  construction  of  safe 
highways.  Comments  from  the 
International  Association  of  Chiefs  of 
PoUce  Highway  Safety  Committee, 
Commercial  Vehicle  Safety  Alliance, 
Operation  CARE  (Combined  Accident 
Reduction  Effort)  and  Police  Traffic 
Services  Committee  of  the  American 
Association  of  Motor  Vehicle 
Administrators  suggested  that  the 
shifting  of  funds  from  construction 
agencies  to  enforcement  agencies  may 
lead  to  detrimental  interdepartmental 
disputes  over  funds. 

The  Michigan  Department  of 
Transportation  expressed  the  view  that 
"the  penalties  for  speed  limit  non- 
compliance  should.not  be  levied  against 
a  department  that  is  not  responsible  for 
enforcement.”  The  West  Virginia 
Governor's  Highway  Safety  Office  added 
that  the  reduction  of  funds  for  road 
construction  is  especially  unfair  to 
small  rural  States. 

The  transfer  of  certain  construction 
funds  wnthin  a  State  for  noncompUance 
is  specifically  required  by  ISTEA.  The 
legislation  expressly  requires  that  the 
rule  "•  *  •  shall  provide  for  the 
transfer  of  apportionments  [of  certain 
highway  construction  funds],  if  a  State 
fails  to  enforce  speed  limits  in 
accordance  with  *  *  *  such  rule.” 


Therefore,  these  penalties  remain  a  part 
of  the  final  rule. 

The  Coalition  for  Consumer  Health 
and  Safety  expressed  the  belief  that 
utilizing  a  State’s  current  section  402 
apportionment  as  a  penalty  cap  is 
arbitrary  and  does  not  reflect  a  State’s 
ability  to  use  such  funds.  They  strongly 
oppose  capping  the  penalty  and  support 
using  at  least  50%  of  the  r^irected 
funds  for  speed  enforcement  and 
education.  The  agencies  believe  their 
selection  of  this  penalty  level  is 
reasonable  and  appropriate  since  a 
much  larger  sum  could  overbxirden  a 
State’s  highway  safety  program  and  the 
State’s  ability  to  expend  the  funds  in  an 
efficient  and  effective  manner. 

Graduated  Penalties  for 
Noncompliance 

The  NPRM  proposed  a  penalty  for  any 
State  exceeding  the  maximum  allowable 
compliance  score.  Several  commenters 
felt  Aat  this  pass/ fail  concept  in  the 
NPRM  was  too  stringent.  The 
Department  of  California  Highway 
Patrol  commented  that  it  was 
inequitable  to  impose  the  maximum 
sanction  on  a  State  whether  it  is  one 
point  or  100  points  out  of  compliance. 
Other  States  felt  that  a  score  in  any  year 
significantly  higher  than  the  maximum 
score  would  present  them  with  an 
impossible  task  in  attempting  to  come 
into  compliance  in  futiire  years.  The 
Minnesota  Department  of 
Transportation  suggested  a  penalty 
reduction  which  consisted  of  six 
graduations  based  on  low  fatality  rates, 
and  NAGHSR  suggested  three 
alternatives,  including  a  graduated  set  of 
penalty  reductions. 

After  an  analysis  of  the  docket 
comments,  the  agencies  have  decided  to 
include  several  levels  of  penalties  based 
on  graduation  of  the  noncompliance 
scores.  The  final  rule  provides  for 
graduated  penalties  in  one-half  of  one 
percent  increments  which  correspond  to 
the  degree  of  noncompliance,  with  a 
maximum  penalty  of  not  more  than  one 
and  one-half  percent.  These  penalty 
increments  will  be  imposed  at  ten  and 
twenty  percent  intervals  above  the 
maximum  allowable  score.  As  proposed 
in  the  NPRM,  the  maximum  penalty 
would  not  exceed  a  State’s  annual 
Section  402  highway  safety  grant 
program  apportionment.  This  revision 
should  encourage  improvement  by 
noncomplying  States.  Section 
1260.19(b)  has  been  modified  and  a  new 
§  1260.19(c)  has  been  added  in  the  final 
rule  to  effect  these  graduated  penalties. 

Program  Purpose  for  Penalty  Transfer 

The  NPRM  proposed  that  the  penalty 
for  NMSL  noncompliance  would  consist 


of  a  transfer  of  certain  highway 
construction  funds  to  the  noncomplying 
State’s  section  402  program  with  an 
emphasis  on  speed  enforcement.  The 
comments  recommend  that  the  agencies 
broaden  that  purpose.  NAGHSR,  for 
example,  pointed  out  that  the  redirected 
funds  should  be  used  to  improve  State 
enforcement  efforts,  but  the  States 
should  not  be  forced  to  use  all  of  their 
funds  for  that  purpose.  NAGHSR  also 
maintained  that  flexibility  is 
particularly  important  for  large  States 
where  the  amount  of  redirected  funds 
could  be  sizable.  Ohio  DOT’S 
consolidated  response  suggSsted  that 
the  transfer  of  funds  from  construction 
to  unsuccessful  speed  enforcement 
efiorts  gives  the  impression  of 
reinforcing  failure.  They  recommend 
funds  should  be  transferred  to  highway 
safety  activities  generally. 

The  agencies  recognize  that  the  States 
are  in  the  best  position  to  determine  the 
most  effective  use  of  the  penalty  transfer 
funds.  For  example,  greater  compliance 
with  the  NMSL  can  ^  achieved  over  a 
longer  period  of  time  if  enforcement 
efforts  are  accompanied  by  vigorous 
public  information  and  education 
campaigns.  The  agencies  have  therefore 
decided  to  provide  the  States  with 
flexibility  to  use  these  funds  for  any 
purpose  consistent  with  section  402  of 
title  23,  United  States  Code  (Section 
402).  Consequently,  the  emphasis  on 
speed  enforcement  has  been  removed 
from  §  1260.21(c)  of  the  final  rule. 

Under  the  section  402  program.  States 
are  required  to  submit  a  Highway  Safety 
Plan  OB  an  annual  basis.  These  plans  are 
systematically  reviewed  by  both  NHTSA 
and  FHWA  Regional  offices  to  ensure 
consistency  with  the  overall  efforts  of 
each  State  to  improve  highway  safety. 
The  funds  transfer  shall  take  place  in 
the  fiscal  year  subsequent  to  ^e  fiscal 
year  in  which  the  compliance  score 
exceeded  the  maximum  allowable 
compliance  score.  States  subject  to  a 
transfer  vmder  the  NMSL  will  be 
required  to  detail  their  additional 
expenditures  in  the  Highway  Safety 
Plan  for  that  fiscal  year. 

Mitigation  of  Noncompliance  Penalty 

The  agencies  proposed  in  the  NPRM 
that  a  noncomplying  State  would  be 
eligible  to  have  its  penalty  reduced  by 
one-third  if  it  has  a  fatality  rate  at  least 
twenty  percent  below  the  national 
fatality  rate.  The  Insurance  Institute  for 
Highway  Safety  stated  there  is  "*  *  * 
no  reason  to  soften  the  penalty  by 
forgiving  the  transfer”  on  this  basis. 
Other  commenters  argued  that  the 
proposed  one-third  r^uction  in  penalty 
for  a  fatality  rate  at  least  twenty  percent 
below  the  national  fatality  rate  is  not 
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equitable  to  rural  States  since  fatality 
rates  vary  inversely  with  traffic  density. 
Achieving  a  fatality  rate  20  percent 
below  the  national  average  would  be 
particularly  diffiadt  for  many  rural 
States.  The  International  Association  of 
Chiefs  of  Police  commented  that 
considerati(m  should  be  given  to  other 
alternatives,  such  as  permitting  States  to 
show  a  significant  improvement  in  their 
fatality  rates,  even  if  such  rates  are 
higher  than  the  national  average.  They 
thought  that  this  would  serve  as  an 
incentive  for  improvement.  Based  on 
these  comments,  the  agencies  have 
reexamined  mis  issue  to  determine  the 
best  method  of  encouraging  State 
compliance  and  recognizing  State 
hi^way  safety  achievements. 

^e  agencies  agree  that  the  twenty- 
percent  threshold  is  too  restrictive.  To 
provide  the  States  a  stronger  incentive, 
taking  into  accormt  both  speed 
enforcement  and  overall  highway  safety 
issues,  the  agencies  have  determined 
that  a  ten  percent  reduction  below  the 
national  fatality  rate  is  a  more  equitable 
level  for  mitigation  of  penalty. 

Therefore,  this  final  rule  provides  that  a 
State’s  p«ralty  will  be  reduced  by  one- 
third  if  the  State’s  fatality  rate,  rovmded 
to  the  nearest  tenth,  is  at  least  ten 
percent  below  the  national  fatality  rate. 
Section  1260.21(a)  has  been  modified  to 
reflect  this  chaj^e. 

The  Arizona  Department  of 
Transportation  (A1X)T)  suggested  that 
pedestrian,  bicycle  and  non-NMSL 
roadway  fatalities  shoidd  be  excluded 
from  the  fatality  rate  used  for  mitigation 
purposes.  ADOT  felt  that  it  was  unfeir 
to  penalize  those  responsible  only  for 
safety  on  NMSL  roads  for  fatalities  that 
occurred  beyond  their  control.  The 
agencies  disagree  with  this  position, 
llie  ultimate  purpose  of  the  NMSL  is  to 
save  lives  and  reduce  injuries  on  our 
nation’s  highways.  States  that  do  not 
comply  with  the  NMSL  requirements, 
but  ^ve  found  other  means  to  advance 
highway  safety  and  achieve  overall 
fatality  rates  significantly  lower  than  the 
national  average  deserve  to  be 
recognized  for  their  accompUshments 
and  have  their  penalties  reduced.  'The 
agencies  see  no  reason  to  exclude  any 
particular  classification  of  fatality  for 
this  purpose. 

Under  the  previous  regulatory 
procedures,  a  hearing  was  held  to 
determine  the  level  of  penalty  and  to 
consider  mitigating  circumstances.  The 
Arizona  Department  of  Public  Safety 
noted  that  ^  NPRM  did  not  contain 
provisicms  for  hearings  and  suggested 
that  a  State  should  have  the  option  of 
requesting  a  hearing  if  it  believed  that 
there  were  mitigating  circumstances. 
Under  the  procedures  proposed  in  the 


NPRM,  however,  the  only  basis  for 
mitigation  is  a  State  having  a  fatality 
rate  ten  percent  below  tbe  national 
average.  By  adopting  this  basis  for 
mitigation  in  the  fixud  rule,  the  agencies 
have  eliminated  any  need  for  a 
subjective  evaluation  that  would  require 
that  a  hearing  be  held. 

Successive  Year  Non-compliance 
Penalty 

Some  commenters  objected  to  the 
absence  of  incentives  in  the  NPRM  for 
States  to  seek  improvement  in  their 
NMSL  compliance  scores  once  they  are 
found  out  of  compliance,  and  suggested 
the  creation  of  such  incentives.  One 
commenter  proposed  consideration  of 
an  additional  penalty  transfer  for 
successive  year  non-compliance. 
However,  since  a  successive  year 
penalty  was  not  proposed  in  the  NPRM, 
it  has  not  been  included  in  tbe  final 
rule.  'The  sanctions  for  States  with  non¬ 
complying  scores,  which  were  proposed 
in  the  NPRM.  are  presently  contained  in 
the  final  rule,  provided  that  the  penalty 
transfer  from  ffighway  construction 
funds  to  Section  402  programs  would 
not  exceed  the  greater  of  (i)  one  and 
one-half  percent  of  the  construction 
funds,  or  (ii)  the  total  Section  402 
apportionment  for  the  applicable  fiscal 
year.  'The  agencies  are  willing  to 
consider  the  pos^bility  of  providing 
incentives  and  have  is^ed  a 
Supplemental  Notice  of  Proposed 
Rulemaking  (SNPRM)  in  mder  to 
receive  comments  on  proposed  penalty 
increases  to  accomplish  this  gom.  An 
SNPRM  covering  t^  subject  is  being 
published  concurrently  with  this  final 
rule  in  today’s  issue  of  the  Fedmal 
Register. 

Technical  Clarifications 
Definitions 

Several  commenters  expressed  the 
need  to  clarify  or  include  additional 
definitions  in  §  1260.5  of  the  regulation. 
The  Ohio  Department  of  Transportation 
noted,  for  example,  that  the  term  “local” 
is  used  in  the  appendix,  but  is  not 
defined  in  §  1260.5.  The  agencies 
therefore  have  added  a  definition  for 
"local  road.”  The  definition  selected  is 
derived  from  the  statutory  requirement 
that  requires  designation  of  a  functionai 
system  of  highways.  *1110  definition  is 
taken  from  the  FHWA  Highway 
Functional  Classification  Manual. 

In  the  final  rule,  the  agencies  have 
made  the  definition  of  “roadway 
segment”  more  specific  in  accordance 
with  file  requirement  designating  a 
functional  8]rstem  of  highways.  'Ilus 
revision  will  also  assist  in  making  the 
maximum  possible  use  of  instrumented 


highway  sites  and  in  conserving 
resources  of  the  States  for  use  in  sites 
instrumented  for  other  purposes  (e.g., 
weight-in-motion,  pavement 
monitoring).  Accoiiiingly,  the  section  in 
the  appendix  entitled  “Election  of 
Sample  Sizes”  has  been  emended  to 
reflect  tbis  change. 

Some  commenters  expressed 
confusion  about  tbe  definition  of  the 
term  “non-fipeeway.”  Currently  many 
di^rent  road  classifications  have  speed 
limits  posted  at  55  mph  including 
fieeways,  arterials,  and  major  collectors. 
To  account  for  distinctions  between 
roadway  types,  55  mph  freeways  were 
identified  as  a  separate  group.  All  other 
types  of  highways  with  speed  limits 
posted  at  55  mph  were  dbsignated  non- 
foeeways  for  the  purpose  of  speed 
monitoring.  A  non-fieeway  is  therefore 
any  highway  vdiich  is  not  classified  as 
a  freeway.  Since  an  adequate  definition 
of  a  “freeway”  was  contained  in  the 
NPRM  and  has  been  adopted  without 
change  in  the  final  rule,  the  agencies 
decided  a  separate  definition  for  the 
term  “non-frwway”  was  not  necessary. 

The  Alaska  Department  of 
Transportation  and  Public  Facilities 
asked  how  a  portion  of  the  Paries 
Highway  in  Alaska  should  be  classified 
under  the  proposed  rule.  Although  this 
part  of  the  way  is  uniquely  rural 
and  is  posted  at  65  mph  for  over  200 
miles,  it  is  not  a  “froeway”  because  its 
design  characteristics  are  below  froeway 
standards.  The  agoncies  have 
determined  that  this  portion  of  the  Paries 
Highway  should  be  included  in  tbe  65 
mph  non-freeway  mileage  for  Alaska. 
T^  diange  is  incorporated  into  the 
final  rule  in  §  1260.15(d)  by  changing 
“60  mph”  to  “65  mph”  before  the  word 
“freeways”  in  the  category  with  the 
score  “138.” 

'The  agencies  discovered  a 
typographical  error  in  §  1260.15(d)  of 
the  proposed  rule  although  it  had  been 
correctly  stated  in  the  preamble.  The 
second  ccnnpliance  score  number, 
“1.155”  in  the  proposed  rule  was 
incorrect.  The  correct  number  is  “1.115” 
and  is  included  in  the  final  rule. 

The  agencies  also  corrected  an 
inaccurate  reference  in  subsection  (b)  of 
§  1260.19,  and  revised  that  subsection  to 
clarify  that  any  transfer  of  funds  will 
take  place  in  the  fiscal  year  subsequent 
to  the  fiscal  year  in  which  a  State 
submits  its  certification.  Section 
1260.19  is  also  revised  to  number  each 
penalty  category. 

FinEuly,  the  agencies  identified  the 
need  to  provide  for  additional  flexibility 
in  the  data  collection  schedule,  should 
conditions  at  a  site  preclude  the  normal 
flow  of  traffic,  and  have  amended 
§  1260.9(b)(5)(i)  to  address  this  need. 
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Speed  Monitoring  Program  Procedural 
Manual 

Comments  were  made  that  caused 
some  minor  changes  to  the  Monitoring 
Program  Procedural  Manual  located  in 
the  appendix.  Several  commenters 
raised  questions  about  the  need  to 
caUbrate  the  speed  measuring 
equipment  before  each  data  collection 
session.  Review  of  equipment  and 
calibration  standards  indicate  that  the 
speed  measuring  equipment  need  only 
be  cahbrated  once  a  year.  This  change 
has  been  incorporate  into  the  section 
in  the  appendix  entitled  “Review 
Hi^way  Conditions.” 

Other  comments  stated  that  existing 
speed  measuring  equipment  only  have 
the  capacity  to  accumulate  data  into  12 
data  bins.  In  order  to  accommodate  this 
limited  capacity,  the  number  of 
categories  required  for  data  collection  is 
being  reduced  by  2  in  the  final  rule. 

This  has  been  accomplished  by 
collapsing  the  first  tlu«e  categories  into 
one  category.  This  change  is  reflected  in 
the  section  entitled  “Reporting  Results” 
and  in  the  table  called  “Distribution  of 
Vehicle  Speeds.” 

The  section  of  the  appendix  entitled 
“Selection  of  Sample  Sizes”  has  been  as 
revised  to  permit  ^e  maximum  possible 
use  of  all  instrumented  highway  sites. 

Some  commenters  identified  an  error 
in  the  table  entitled  “Calculation  of 
Compliance  Score”  in  the  appendix. 

This  error  has  been  corrected  in  the 
final  rule.  The  factor  for  the  category 
“percent  exceeding  70  mph  on  55  mph 
non-freeways”  was  incorrectly 
presented  as  3.974.  This  number  has 
been  changed  to  2.974. 

Regulatory  Analyses  and  Notices 

Civil  Justice  Reform 

This  rule  does  not  have  any 
preemptive  or  retroactive  effect.  It 
imposes  no  requirements  on  the  States, 
but  rather  encourages  States  to  consider 
enacting  and  enforcing  legislation 
requiring  speed  limits  and  speed  limit 
enforcement  through  the  potential 
redesignation  of  Federal  Ughway 
construction  funds  to  safety  programs. 
Any  redesignation  of  funds  would  not 
take  place  imtil  FY  1997.  If  a  State 
submits  (1)  data  showing  that  its 
highway  speeds  are  below  a  certain 
national  level,  and  (2)  a  certification 
from  the  Governor  reporting  that  the 
State  is  enforcing  the  speed  limits  on 
public  highways  in  accordance  with  23 
U.S.C.  154,  then  it  shall  not  be  subject 
to  a  redesignation  of  funds.  The 
authorizing  legislation  for  the  rule  does 
not  establish  a  procedure  for  judicial 
review  promulgated  under  its 
provisions.  There  is  no  requirement  that 


individuals  submit  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  they  may  file  suit  in 
court. 

Federal  Regulation  and  DOT  Regulatory 
Policies  and  Procedures 

The  agencies  have  analyzed  the  effect 
of  this  proposed  action  and  determined 
that  it  is  not  “major.”  Because  of  the 
public’s  interest  in  the  55/65  mph  speed 
limit,  it  is  considered  to  be  “significant” 
within  the  meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  agencies  l^ve  prepared 
a  Final  Regulatory  Evaluation  (FRE)  for 
this  proposal,  and  made  it  available  in 
the  public  docket.  A  copy  of  the  FRE 
may  be  obtained  by  writing  to  Docket 
No.  93-8,  HCC-10,  FHWA,  Room  4232, 
400  Seventh  Street  SW.,  Weishington, 

DC  20590. 

A  number  of  comments  discussed  the 
potential  costs  of  this  rule.  The  FRE 
addresses  these  comments  and  includes 
a  disciission  of  the  costs  of  this  rule. 

The  FRE  estimates  the  costs  of  new 
speed  monitoring  devices  to  be  $4.4 
million.  The  FRE  also  presents 
estimated  FY  1990  spe^  compliance 
data  and  finds  that  at  least  thr^  States 
(Connecticut,  Massachusetts  and 
Wyoming)  would  have  likely  been  out 
of  compliance  with  the  maximum 
allowable  compliance  scores  had  they 
been  in  effect  in  FY  1990. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act,  the  agencies  have 
evaluated  the  effects  of  this  proposed 
action  on  small  entities.  Based  on  the 
evaluation,  we  certify  that  this  action 
does  not  have  a  significant  economic 
impact  on  a  substantial  nxunber  of  small 
entities.  The  FRE  concludes  that  there  is 
no  significant  impact  on  small 
businesses  since  the  portion  of  the 
highway  construction  funds  going  to 
noncomplying  States  is  not  lost,  but 
only  transferred  to  highway  safety 
programs.  Accordingly,  the  preparation 
of  a  Regvilatory  Flexibility  Analysis  is 
unnecessary. 

Paperwork  Reduction  Act 

The  reqiiirement  relating  to  this 
proposal,  that  each  State  must  submit 
speed  data  and  related  certification 
information  necessary  to  calculate  its 
compliance  score,  is  considered  to  be  an 
information  collection  requirement,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (0MB)  in  5 
CFR  part  1320. 

Accordingly,  this  information 
collection  requirement  has  been 
previously  submitted  to  and  approved 
by  OMB,  pursuant  to  the  provisions  of 


the  Paperwork  Reduction  Act  (44  U.S.C. 
3501,  et  seq.)  The  requirement  has  been 
approved  tl^ough  January  31. 1996. 
with  the  OMB  control  number  No. 
2125-0027. 

National  Environmental  Policy  Act 

The  agencies  have  analyzed  this 
action  for  the  purpose  of  comphance 
with  the  National  Environmental  Policy 
Act  and  have  determined  that  it  does 
not  have  a  significant  effect  on  the 
human  environment. 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  Executive  Order  12612, 
concerning  Federahsm.  The  rule’s 
provisions  are  likely  to  affect  the 
allocations  of  States’  resources,  the  way 
they  measure  their  success  in  traffic  law 
enforcement,  relationships  among  States 
agencies,  and  the  distribution  of  Federal 
fimds  between  States’  highway 
construction  and  safety  programs.  All  of 
these  effects  may  fairly  be  regarded  as 
Federalism  impacts.  However,  the  basic 
requirements  of  the  rule  (i.e.,  the 
potential  redistribution  of  Federal 
funds)  are  mandated  by  statute,  so  the 
agencies  do  not  have  ffiscretion  to 
mitigate  these  impacts.  The  agencies 
have  carefully  considered  the  comments 
of  State  agencies  in  shaping  the  details 
of  the  rule. 

List  of  Subjects  in  23  CFR  Parts  659  and 
1260 

Grant  programs — ^Transportation, 
Highway  and  roads.  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements.  Speed  limit,  Traffic 
regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  October  14, 1993. 

Rodney  E.  Slater, 

Administrator,  Federal  Midway 
Administration. 

Howard  M.  SmoUdn, 

Executive  Director,  National  Highway  Traffic 
Safety  Administration. 

In  consideration  of  the  foregoing, 
under  the  authority  at  23  U.S.C  118, 
141, 154,  315  and  delegations  of 
authority  at  49  CFR  1.48  and  1.50  part 
659  of  chapter  I,  subchapter  G  of  title 
23,  Code  of  Federal  Regulations  (CFR). 
is  removed  emd  part  1260  to  chapter  n. 
subchapter  C  of  title  23,  CFR.  is 
established  as  set  forth  below. 


54820  Federal  Register  /  Vol.  58,  No.  203  /  Friday,  October  22,  1993  /  Rules  and  Regulations 


PART  1260— CERTIFICATION  OF 
SPEED  UNIT  ENFORCEMENT 

Sac. 

1260.1  Purpose. 

1260.3  Objective. 

1260.5  Dehnitions. 

1260.7  Adoption  of  national  maximum 
speed  limits. 

1 260.9  Formulation  of  a  plan  for  monitoring 
speeds. 

1 260. 1 1  Guidelines  and  evaluations  of 
operations. 

1260.13  Certification  requirement. 

1260.15  Certification  content. 

1260.17  Certification  and  statistical 
submittal. 

1 260.19  Effect  of  failure  to  certify  or  to  meet 
compliance  standards. 

1260.21  Penalty  reduction  and  notification 
of  noncompliance. 

Appendix  to  Part  1260 — Speed  Monitoring 
Program  Procedural  Manual 
Authority:  23  U.S.C.  118, 141, 154,  315  and 
delegations  of  authority  at  49  CFK  1.48  and 
1.50. 

§1260.1  Purpose. 

This  part  prescribes  requirements  for 
administering  a  program  for  monitoring 
speeds  on  public  highways  in  order  to 
provide  reliable  data  to  be  included  in 
a  State’s  annual  certification  of  speed 
limit  enforcement. 

§1260.3  Objective. 

To  establish  a  valid  statistical  method 
of  measuring  a  sample  of  vehicle  speeds 
on  a  sample  of  highways  to  estimate  the 
percentage  of  vehicles  exceeding  the 
speed  limit  on  highways  posted  at.55 
mph  and  on  highways  posted  at  65  mph 
with  sufficient  accuracy  to  support  a 
determination  of  compliance  by  a 
State’s  motoring  public  with  the 
National  Maximum  Speed  Limits  in 
accordance  with  23  U.S.C.  154;  to 
prescribe  the  compliance  reporting 
requirements  for  the  States;  and  to 
specify  fund  transfer  provisions  for  non- 
compliance  with  the  National  Maximum 
Speed  Limits. 

§1260.5  Definitions. 

As  used  in  this  part: 

(a)  FHWA  means  the  Federal  Highway 
Administration. 

(b)  Fiscal  year  means  the  Federal 
fiscal  year,  consisting  of  twelve  months 
beginning  each  October  1  and  ending 
the  following  September  30. 

(c)  Freeway  means  a  divided  arterial 
highway  for  through  traffic  with  full 
control  of  access  and  grade  separated 
intersections. 

(d)  Governor  means  the  Governor  of 
any  of  the  fifty  States,.  Puerto  Rico  or  the 
Mayor  of  the  District  of  Columbia, 

(e)  Hig/i  way  means  all  streets,  roads  or 
parkways  under  the  jurisdiction.of 
State,  including  its  political 
subdivisions,  open  for  use  by  the 


general  public,  and  including  toll 
facilities. 

(f)  Interstate  System  means  the 
Interstate  System  described  in  23  U.S.C. 
103(e). 

(g)  Local  road  means  a  road  which: 

(i)  Serves  primarily  to  provide  access 
to  adjacent  land, 

(ii)  Provides  travel  service  over 
relatively  short  distances,  and 

(iii)  Includes  rural  mileage  not 
classified  as  part  of  principal  arterial, 
minor  arterial  or  collector  roadway 
systems. 

(h)  Motor  vehicle  means  any  vehicle 
driven  or  drawn  by  mechanical  power 
manufactured  primarily  for  lise  on 
public  highways,  except  any  vehicle 
operated  exclusively  on  a  rail  or  rails. 

(i)  National  Maximum  Speed  Limits 
mean  the  speed  limits  provided  for  the 
highways  described  in  23  U.S.C.  154. 

(j)  NHTSA  means  the  National 
Highway  Traffic  Safety  Actministration. 

(k)  Roadway  Segment  means  either  a 
highway  performance  monitoring 
system  sample  section  as  defined  by  the 
States,  a  section  of  highway 
instrumented  for  another  purpose  on 
which  required  speed  data  may  be 
collected,  or  a  section  of  highway 
approximately  five  miles  in  length  that 
is  selected  randomly  from  the  universe 
of  highway  sections  for  each  highway 
classification. 

(l)  State  means  any  one  of  the  50 
States,  the  District  of  Columbia,  or 
Puerto  Rico. 

§  1260.7  Adoption  of  national  maximum 
speed  limits. 

TTie  Secretary  of  Transportation  shall 
not  approve  any  Federal-aid  projects 
imder  23  U.S.C.  106  in  a  State  which 
fails  to  adopt  or  maintain  maximum 
speed  limits  as  follows: 

(a)(1)  The  maximum  speed  limit  shall 
be  65  mph  or  less  on  a  highway  located 
outside  of  an  urbanized  area  of  50,000 
population  or  more,  either  on  the 
Interstate  System,  or  on  a  highway: 

(i)  Which  is  constructed  to  Interstate 
standards  in  accordance  with  23  U.S.C. 
109(b)  and  connected  to  a  highway  on 
the  Interstate  System;. 

(ii)  Which  is  a  divided  4-lane  fully 
controlled  access  highway  designed  on 
constructed  to  connect  to  a  highway  on 
the  Interstate  System  posted  at  65  miles 
per  hour  and  constructed  to  design  and 
construction  standards  as  determined  by 
the  Secretary  which  provide  a  facility 
adequate  for  a  speed  limit  of  65  miles 
per  hour;  or 

(iii)  Which  is  constructed  to  the 
geometric  and  construction  standards 
adequate  for  current  and  probable  future 
traffic  demands  and  for  the  needs  of  the 
locality  and  is  designated  by  the 


Secretary  as  part  of  the  Interstate  System 
in  accordance  with  23  U.S.C.  139(c). 

(2)  'The  maximum  speed  limit  on  all 
other  public  highways  in  the  State  shall 
be  55  mph  or  less.  Emergency  and 
police  motor  vehicles  may  be  authorized 
to  operate  at  higher  speeds  when 
necessary  to  protect  ffie  public  health 
and  safety. 

(b)  Except  as  provided  in  paragraphs 

(c)  and  (d)  of  this  section,  the  speed 
limit  on  any  portion  of  a  highway  shall 
be  uniformly  applicable  to  all  types  of 
motor  vehicles  using  such  portion  of 
highway,  if  on  November  1, 1973,  such 
portion  of  highway  had  a  speed  limit 
which  was  uniformly  applicable  to  all 
typ>es  of  vehicles  using  it. 

(c)  Notwithstanding  the  provisions  of 
paragraph  (b)  of  this  section,  a  State  may 
establish  a  lower  speed  limit  for  a  motor 
v^icle  operating  under  a  special  permit 
because  of  weight  or  dimension  of  such 
vehicle,  including  any  load  thereon. 

(d)  Notwithstanding  the  provisions  of 
paragraph  (b)  of  this  section,  a  State  may 
specify  nonimiform  speed  limits  on  any 
portion  of  a  highway  when  the 
condition  of  the  highway,  weather,  a 
crash,  or  other  condition  creates  a 
temporary  hazard  to  the  safety  of  traffic 
on  such  portion  of  a  highway. 

§  1260.9  Fonnulation  of  a  plan  for 
monitoring  speeds. 

(a)  Each  State  shall  develpp  a  speed 
sampling  plan  following  the  guidelines 
in  the  Speed  Monitoring  Program 
Procedural  Manual  (SMPPM),  FHWA. 
1992,  which  is  set  forth  in  the 
Appendix.  The  initial  plan  shall  have 
two  major  parts.  Part  I  shall  provide 
details  on  how  the  State  will  select  and 
instrument  new  speed  monitoring  sites. 
These  details  shall  include 
identification  of  potential  sites  and 
schedules  for  equipment  procurement, 
installation,  and  testing.  Part  II  shall 
provide  details  on  how  the  State  will 
follow  the  guidelines  provided  in  the 
SMPPM.  Ctoly  Part  n  of  the  speed 
sample  and  monitoring  plan,  as 
described  below,  is  required  to  be 
updated  after  the  initial  submission  of 
the  plan. 

(b)  At  a  minimum,  the  plan  shall 
discuss  the  following  subjects: 

(1)  Miles  of  highway  posted  at  the 
National  Maximum  Speed  Limit 
(NMSL)  classified  as  follows: 

(i)  Miles  of  freeways  posted  at  55 
mph; 

(ii)  Miles  of  fireeways  posted  at  65 
mph  (including  fireeways  with  posted 
speed  limits  that  are  higher  than  55  mpfi 
but  lower  than  65  mph); 

(iii)  Miles  of  nonfi^ways  posted  at  55 
mph; 
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(2)  Number  of  sampling  locations  and 
their  distribution  by  highway 
classification  (55  mph  freeways,  65  mph 
freeways  and  55  mph  nonfreeways),  all 
of  which  shall  be  determined  in 
accordance  with  the  SMPPM.  The 
minimum  sample  size  needed  by  each 
State  for  each  highway  classification 
shall  be  determined  in  accordance  with 
the  SMPPM. 

(3)  Location  of  monitoring  stations. 

The  discussion  of  the  location  of  the 
monitoring  sites  must  include 
information  on  the  functional 
classification  of  the  highway  where  the 
monitoring  station  is  located. 

(4)  Type  and  capabilities  of  speed 
measuring  eouipment  to  be  used. 

(5)  Data  collection,  (i)  Schedule. 

Speed  monitoring  sessions  shall  be 
scheduled  evenly  among  the  three- 
month  periods  of  the  year  ending 
December  31,  March  31,  June  30,  and 
September  30.  Each  monitoring  station 
shall  be  monitored  once  per  three-, 
month  period.  The  dates  that 
monitoring  is  planned  shall  be  included, 
in  the  sch^ule.  These  dates  may  be 
changed  if  conditions  at  a  site  preclude 
the  normal  flow  of  traffic  as  indicated  in 
clause  (ii)  of  this  subsection. 

(ii)  Field  data  collection.  The  choice 
of  a  data  collection  site  within  a  given 
segment  shall  reflect  the  geometric 
design  conditions  of  the  segment.  Data 
shall  not  be  acceptable  in  determining 
compliance  if  conditions  at  a  site  are 
such  that  the  normal  flow  of  traffic  is 
substantially  restricted  by  activities 
such  as  highway  construction, 
maintenance  operations,  extreme 
weather  conditions,  temporary  lane 
closings,  or  the  presence  of  non-routine 
enforcement  activity. 

(iii)  A  24-hour  monitoring  period 
shall  be  the  duration  of  any  individual 
speed  monitoring  session. 

(6)  Any  deviation  from  the  analysis 
methods  described  in  the  SMPPM. 

(c)  Data  collection  shall  start  October 
1. 1994. 

» 

§  1 260.1 1  Guidelines  and  evaluations  of 
operations. 

(a)  The  State  shall  submit  its  initial 
speed  monitoring  plan  to  the  FHWA 
Division  Administrator  on  or  before 
January  24, 1994.  The  plan  shall  be 
evaluated  annually  and  revised  as 
conditions  dictate.  The  plan  may  also  be 
revised  at  any  time  during  the  12-month 
data  collection  period  ending  September 
30  if  the  State  elects  to  change  its  speed 
limit  on  eligible  roads. 

(b)  Annual  evaluations  of  the  State's 
speed  monitoring  plan  shall  be 
submitted  to  the  FHWA  Division 
Administrator  by  December  1  following 
the  close  of  the  data  collection  period  of 


each  year  beginning  with  December  1, 
1994,  so  that  changes  to  the  plan  called 
for  by  the  evaluation  can  go  into  effect 
with  the  subsequent  quarter  beginning 
January  1.  At  a  minimum,  the 
evaluation  shall  discuss: 

(1)  Adjustments  to  the  number  of 
sampling  locations  in  a  State. 

(2)  Any  other  changes  to  the  plan 
proposed  by  the  State. 

(c)  Plan  revisions  called  for  during  the 
data  collection  period  due  to  a  State 
changing  its  speed  limit  shall  be 
submitted  to  ffie  FHWA  Division 
Administrator  for  approval,  and  may 
take  effect  retroactively  to  the  date  on 
which  the  speed  limit  was  changed  if 
such  approval  is  granted. 

§  1 260.1 3  Certification  requirement 

Each  State  shall  certify  to  the 
Secretary  of  Transportation  before 
January  1  of  each  year  that  it  is 
enforcing  the  National  Maximum  Speed 
Limit  on  all  public  highways  4n 
accordance  with  23  U.S.C.  154.  The 
certification  shall  be  supported  by 
information  on  activities  and  results 
achieved  dming  the  12-month  period 
ending  on  September  30  preceffing  the 
January  1  date  by  which  certification  is 
required. 

§  1 260.1 5  Certification  content. 

The  certification  shall  consist  of  the 
following  elements: 

(a)  (1)  A  statement  by  the  Governor  of 
the  State,  or  an  official  designated  by 
the  Governor,  that  the  National 
Maximum  Speed  Limij^  on  public 
highways  in  the  State  are  being 
enforced.  The  certifying  statement  shall 
be  worded  as  follows: 

(Name  of  the  certifying  official),  (position 
title),  of  the  (State  or  Commonwealth)  of 

_ _ ,  do  hereby  certify  that  the  (State 

or  Commonwealth)  of _ ,  is 

enforcing  the  National  Maximum  Speed 
Limits. 

(2)  If  this  statement  is  made  by  an 
official  other  than  the  Governor,  a  copy 
of  the  document  designating  the  official, 
signed  by  the  Governor,  shall  also  be 
included  in  the  certification  made  tmder 
this  part. 

(b)  A  copy  of  any  State  law, 
regulation,  administrative  order, 
statement  of  policy  or  any  other  written 
instruction  relating  to  enforcement  of 
the  National  Maximum  Speed  Limits 
shall  be  included  with  the  initial 
certification  required  by  this  rule.  If 
there  has  been  no  change  in  the 
applicable  State  law,  relation, 
administrative  order,  policy  statement 
or  written  instruction  concerning 
National  Maximum  Speed  Limit 
Enforcement,  then  a  State  may  include 
a  statement  to  that  efiect  with  the 


annual  certification.  If  a  change  has 
occurred  then  a  State  need  only  submit 
a  copy  of  the  changed  document  with 
subsequent  annual  certifications.  If  a 
written  enforcement  policy  on  the 
National  Maximum  Speed  Limits  does 
not  exist,  a  statement  to  that  effect  must 
also  be  included. 

(c)  Information  relating  to 
enforcement  and  monitoring  as  follows: 

(1)  Miles  of  highway  with  a  55  mph 
or  65  mph  speed  limit,  by  the  following 
highway  categories: 

(1)  Freeways  posted  at  55  mph; 

(ii)  Freeways  posted  at  65  mph 
(including  fr^ways  posted  hi^er  than 
55  mph  but  lower  than  65  mph);  and 

(iii)  Nonfreeways  posted  at  55  mph. 

(2)  Number  of  citations  issued  by 
State  agencies  for  violations  of  the  55 
mph  speed  limit  and  65  mph  speed 
limit  during  each  month  of  the  12- 
month  period  ending  on  September  30 
before  the  date  by  which  certification  is 
required. 

■(3)  Number  of  monitoring  locations 
and  monitoring  sessions. 

(4)  Number  of  vehicles  observed 
during  monitoring  sessions. 

(5)  Distribution  of  vehicle  speed  by 
each  highway  category  listed  in 
paragraph  (c)(1)  of  this  section. 

(6)  For  freeways  and  nonfreeways 
posted  at  55  mph — the  percentage  of 
vehicles  exceeding  each  of  the  following 
speeds:  55,  60,  65,  70  and  75  mph. 

(7)  For  freeways  posted  at  65  mph — 
the  percentage  of  vehicles  exceeding 
each  of  the  following  speeds:  65,  70,  75, 
80  and  85  mph. 

(8)  The  data  must  be  reported  as 
required  in  the  SMPPM. 

(d)  A  calculation  of  the  State’s 
compliance  scores  is  as  follows:  The 
statewide  percentage  of  vehicles 
exceeding  60,  65  and  70  mph  on  all  55 
mph  highways,  and  70,  75  and  80  mph 
on  all  65  mph  highways,  is  derived  from 
the  speed  sampling  plan  specified  in 
■  §  1260.9,  and  adjured  using  a  single' 
adjustment  procedure  to  take  into 
account  potential  error  sources.  The 
single  adjustment  formula  is: 

2 

where:  H=The  percent  exceeding  x  mph  after 
adjustment 

A=the  percent  of  vehicles  exceeding  x  mph, 
and 

B=the  percent  of  vehicles  exceeding  -t-5  mph 
These  percents  shall  be  calculated  to  the 
precision  of  a  tenth  of  one  percent.  The 
adjusted  percentages,  also  calculated  to  the 
precision  of  a  ten&  of  one  percent,  are  then 
inserted  into  the  compliance  formula  and  the 
State’s  compliance  score  is  calculated.  The 
percentage  of  vehicles  exceeding  a  speed  is 
expressed  in  percentage  form.  For  example. 
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48.5  percent  is  expressed  in  the  formula  as 
48.5,  not  0.485. 

The  State’s  compliance  score  is  determined 
by  summing  the  product  of  relative  fatality 
and  a  measure  of  crash  severity,  as  derived 
from  the  1989-1991  National  Accident 
Sampling  System  data  and  1990  Fatal 
Accident  Reporting  System  data,  and  the 
percentage  of  vehicles  exceeding  5  mph,  10 
mph  and  15  mph  over  the  speed  limit  for 
each  of  the  thrM  highway  categories.  The 
compliance  score  formula  is: 

Compliance  score= 

1.055  X  (percentage  >60  on  55  mph 
freeways) 

•»-1.115  X  (percentage  >65  on  55  mph 
freeways) 

•»-1.180  X  (percentage  >70  on  55  mph 
freeways) 

+1.354  X  (percentage  >70  on  65  mph 
freeways) 

+1.434  X  (percentage  >75  on  65  mph 
freeways) 

+1.520  X  (percentage  >80  on  65  mph 
freeways) 

+2.659  X  (percentage  >60  on  55  mph 
nonfreeways) 

+2.811  X  (percentage  >65  on  55  mph 
nonfreeways) 

+2.974  X  (percentage  >70  on  55  mph 
nonfreeways) 

The  maximum  allowable  compliance 


scores  are: 

States  with  all  highway  categories . 210 

States  with  55  mph  freeways  and  55 

non-freeways . 176 

States  with  only  55  mph  nonfreeways 

and  65  mph  freeways . 138 

States  with  only  55  mph  freeways . 73 


The  State  shall  submit  its  compliance  score 
in  its  aimual  certification  statement. 

S 1 260.1 7  Certification  and  atatiatical 
aubmittal. 

(a)  The  Governor,  or  an  official 
designated  by  the  Governor,  each  year 
shall  submit  the  certification  to  the 
FH\VA  Division  Administrator.  The 
FHWA  Division  Administrator  wiU 
retain  the  original  and  forward  two 
copies  each  to  the  Regional 
Administrators  of  FHWA  and  NHTSA. 
The  Regional  Administrators  will  each 
retain  one  copy  and  forward  one  copy 
of  the  submission,  with  any  pertinent 
comments,  to  their  respective 
Washington,  DC  Headquarters  Chief 
Counsel. 

(b)  Any  changes  to  the  original 
certification  or  supplemental 
information  necessitated  by  the  review 
of  the  certifications  as  they  are 
forwarded  shall  be  submitted  in  the 
same  manner  as  the  original  submission. 

(c)  The  State  is  required  to  submit  the 
information  relating  to  enforcement, 
monitoring,  and  the  compliance  score  as 
described  in  §  1260.15  (c)  and  (d). 

(d)  The  data  required  for  the  annual 
certification  under  §  1260.15(c),  with 
the  exception  of  the  speeding  citation 
data  required  under  §  1260.15(c)(2). 


shall  be  submitted  by  each  State  to  the 
FHWA  Division  Administrator  on  a 
quarterly  basis  for  the  3-month  periods 
ending  December  31,  March  31.  June  30 
and  September  30  of  each  year.  The 
submission  of  the  July-September 
quarter  shall,  in  addition  to  the 
quarterly  report,  include  a  summary 
report  of  the  entire  year’s  speed 
monitoring  data  (starting  from  the 
previous  October  1).  This  submission 
shall  also  include  the  State’s  annual 
citation  information. 

S  1260.19  Effect  of  failure  to  certify  or  to 
meet  compllartce  etandarda. 

(a)  If  a  State  fails  to  certify  as  required 
by  §  1260.13,  no  Federal-aid  highway 
project  shall  be  approved  imder  23 
U.S.C.  106  in  that  State. 

(b)  Notwithstanding  the  proper 
submission  of  the  certification  and 
information  supporting  the  speed 
monitoring  activities  of  any  State,  if  the 
Secretary  determines  that  a  State’s 
compliance  score  calculated  pursuant  to 
§  1260.15(d)  is  greater  than  the 
maximum  allowable  compliance  score 
as  provided  in  §  1260.15(d),  an  amount 
calculated  imder  paragraph  (c)  of  this 
section  from  funds  apportioned  to  that 
State  under  23  U.S.C.  104(b)(1). 

104(b)(2).  104(b)(3).  104(b)(4)  and 
104(b)(6)  shall  be  transferred  to  such 
State’s  highway  safety  grant  program 
fund  under  23  U.S.C.  402  for  the  fiscal 
year  subsequent  to  the  fiscal  year  in 
which  the  State  submitted  its 
certification  and  supporting  information 
upon  which  the  compliance  score  is 
calculated. 

(c)  The  amount  of  funds  transferred 
shall  be  calculated  by  penalty  category 
as  follows: 

(1)  For  States  with  all  highway 
categories: 

(1)  Penalty  category  1.  If  the 
compliance  score  exceeds  210  but  is  less 
than  231,  one-half  of  one  percent  of  the 

.  funds  shall  be  transferred. 

(ii)  Penalty  category  2.  If  the  score  is 
at  least  231  but  is  less  than  252,  one 
percent  shall  be  transferred. 

(iii)  Penalty  category  3.  If  the  score  is 
252  or  greater,  one  and  one-half  percent 
sheJl  be  transferred. 

(2)  For  States  with  55  mph  freeways 
and  55  nonfieeways: 

(i)  Penalty  category  1.  If  the 
compliance  score  exceeds  176  but  is  less 
than  194,  one-half  of  one  percent  of  the 
funds  shall  be  transferred. 

(ii)  Penalty  category  2.  If  the  score  is 
at  least  194  but  less  than  211,  one 
percent  shall  be  transferred. 

(iii)  Penalty  category  3.  If  the  score  is 
211  or  greater,  one  and  one-half  percent 
shall  be  transferred. 

(3)  For  States  with  only  55  mph 
nonfieeways  and  65  mph  freeways: 


(i)  Penalty  category  1.  If  the 
compliance  score  exceeds  138  but  is  less 
than  152,  one-half  of  one  percent  of  the 
funds  shall  be  transferred. 

(ii)  Penalty  category  2.  If  the  score  is 
at  least  152  but  is  less  than  166,  one 
percent  shall  be  transferred. 

(iii)  Penalty  category  3.  If  the  score  is 
166  or  greater,  one  and  one-half  percent 
shall  be  transferred. 

(4)  For  States  with  only  55  mph 
fieeways: 

(i)  Penalty  category  1.  If  the 
compliance  score  exceeds  73  but  is  less 
than  80,  one-half  of  one  percent  of  the 
funds  shall  be  transferred. 

(ii)  Penalty  category  2.  If  the  score  is 
at  least  80  but  less  than  88,  one  percent 
shall  be  transferred. 

(ii)  Penalty  category  3.  If  the  score  is 
88  or  greater,  one  and  one-half  percent 
shall  be  transferred. 

S 1 260.21  Penalty  reduction  and 
notification  of  noncompliance. 

(a)  If  the  FHWA  and  NHTSA 
Administrators  determine  that  a 
noncomplying  State’s  fatality  rate, 
rounded  to  the  nearest  tenth,  is  at  least 
ten  percent  below  the  national  fotality 
rate,  the  Secretary  shall  reduce  the 
amount  of  the  apportionment 
transferred  under  §  1260.19  by  one- 
third.  The  fatality  rate  is  determined 
using  fatality  data  contained  in 
NHTSA’s  Fetal  Accident  Reporting 
System  Annual  Report  and  vehicle- 
miles  of  travel  data  reported  in  FHWA’s 
A^ual  Highway  Statistics  publication. 
The  State’s  fatality  rate  will  be  based  on 
data  for  the  calendar  year  preceding  the 
fiscal  year  in  which  its  compliance 
score  is  greater  than  the  maximum 
allowable  compliance  score. 

(b)  On  the  basis  of  the  information 
provided  by  the  State  and  other 
information  in  the  possession  of  the 
Department,  the  Secretary  will  notify 
the  Governor  of  the  State  of  the  transfer 
of  apportionments  and  direct  the 
transfer  of  said  apportionments.  A  copy 
of  that  notification  will  be  transmitted 
promptly  to  the  State  by  certified  mail. 

(c)  The  State  shall  expend  any 
transferred  funds  pursuant  to 

§  1260.19(b)  for  Section  402  programs 
within  the  State.  In  no  instance  shall 
such  transfer  exceed  the  total  section 
402  apportionment  for  that  fiscal  year, 
prior  to  any  penalty  reduction. 

Appendix  to  Part  1260— Speed 
Monitoring  Program  Procedural 
Manual 

Purpose 

The  speed  monitoring  program  is  intended 
to  provide  reliable  data  to  be  included  In  a 
State’s  annual  certification  of  National 
Maximum  Speed  Limit  (NMSL)  enforcement. 
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Legislation 

Section  205  of  the  Surface  Transpwtation 
Assistance  Act  of  1978  and  Section  1029  of 
the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA)  are  the  basis 
for  speed  monitoring  activities  related  to  the 
National  Maximum  Speed.Limit. 

Development  and  Documentation  of 
Sampling  Plan 

Following  the  guidelines  in  this  rule,  each 
State  shall  ^velop  a  Speed  Sampling  and 
Analysis  Plan  for  approval  by  the  FHWA 
Division  Administrator.  The  plan  shall  be 
reviewed  annually,  and  updated  if  there  are 
changes  in  the  number  or  location  of 
monitoring  stations,  or  in  the  dates  that  data 
collection  is  planned.  At  a  minimiun,  the 
plan  shall  include; 

•  Grouping  of  highways  by  three  highway 
categories: 

— Freeways  posted  at  55  mph 
— Freeways  posted  at  65  mph 
— Non-FrMways  posted  at  55  mph 

•  Number  of  miles  of  highway  with  a  55 
or  65  mph  speed  limit,  by  above  categories. 

•  Number  of  monitoring  stations,  sessions, 
location,  and  the  direction  that  monitoring 
takes  place  (Northbound,  Westbound,  etc.). 

•  Any  request  for  an  exemption  if  a  State 
proposes  to  limit  the  number  of  monitming 
stations  to  a  number  no  less  th^  30  percent 
higher  than  the  mavimiim  number  of 
monitoring  stations  under  the  previous 
program.  This  request  should  include  a 
justification  as  well  as  demonstrable 
assurances  that  the  data  integrity  is  being 
preserved. 

•  Type  and  capabilities  of  speed 
measuring  equipment  used. 

•  Functional  classification  of  selected 
monitoring  sites. 

■  Dates  of  planned  data  collection  for  each 
monitoring  station. 

•  Any  deviation  from  analysis  methods 
recommended  in  this  document. 

Sampling  Plan  Prerequisites 

The  three  types  of  data  that  must  be 
assembled  before  a  sampling  plan  can  be 
developed  are: 

1.  Miles  of  hlgh«vay,  by  highway  category, 
with  a  55  or  65  mph  speed  limit. 

2.  Location  of  Highway  Performance 
Monitoring  System  (HP)^)  sample  sections. 

3.  Location  of  mo^toring  stations  imder 
old  program. 

Miles  of  Highway,  by  Highway  Category,  With 
a  55  mph  or  65  mph  Speed  Limit 

Miles  of  highway,  by  highway  category, 
with  a  55  or  65  mph  speed  limit  will  be  used 
in  the  random  selection  of  monitoring 
stations. 

Highways  will  be  grouped  into  the 
following  categories: 

— ^Freeways  posted  at  55  mph 
— ^Freeways  posted  at  65  mph 
— Non-Freeways  posted  at  55  mph 
The  monitoring  category  “non-freeways 
posted  at  55  mph'*  will  NOT  include  any 
facilities  classified  as  "local,**  cmy  unpaved 
roads,  and  any  rural  minor  collectors. 


Location  ofHPMS  Sample  Sections 
The  location  of  the  HPMS  sample  sections 
will  assist  in  the  selection  of  monitoring 
stations.  HPMS  sections  average  five  miles  in 
length.  Monitoring  stations  will  be  randomly 
selected  from  among  the  HPMS  sample 
sections  where  the  entire  section  is  posted  at 
55  or  65  mph. 

Location  of  Monitoring  Stations  Under  the 
Old  Program 

The  location  of  existing  monitoring 
stations  must  be  known.  Since  the  old 
monitoring  stations  were  selected  randomly, 
many  of  those  stations  can  be  retained,  rmder 
the  procedures  discussed  in  the  section 
**Selection  of  Sample  Sites*’. 

Sampling  Guidelines 
'This  section  presents  a  sampling  plan 
designed  to  monitor  the  speeds  vehicles 
travel  on  highways  posting  with  a  55  mph  or 
65  mph  speed  limit  Monitoring  stations  will 
be  rando^y  selected  from  road  segments  in 
three  highway  eateries: 

•  55  mph  freeways. 

•  65  mph  freeways. 

•  55  mph  non-frreways. 

The  State  shall  be  responsible  for  selecting 
the  sites  to  be  monitored  in  accordance  with 
the  procedures  in  this  section. 

The  following  issues  are  addressed: 

•  Determination  of  sample  sizes; 

•  Selection  of  sample  sites; 

•  Number  of  sampling  sessions  and  length 
of  monitoring  period. 

Determination  of  Sample  Sizes 
The  number  of  monitoring  stations 
required  in  each  State  is  a  faction  of  the 
number  of  different  highway  categories,  the 
variability  in  the  number  of  vehicles  using 
each  highway  type,  and  the  number  of 
vehicles  exceeding  the  speed  limit  in  each  of 
the  three  diSarent  levels  (exceeding  60, 65, 

70  etc.).  Data  from  past  speed  surveys 
indicate  that  speeds  vary  much  more  on  55 
mph  non-freeways  than  on  55  or  65  mph 
frwways.  In  addition,  most  States  have  much 
more  55  mph  non-freeway  mileage  than  55  or 
65  mph  free«vay  mileage.  Thus,  most  States 
will  l^ve  more  monitming  stations  on  non¬ 
freeways  than  on  freeways. 

Three  tables  have  been  developed  to  assist 
the  States  in  determining  sample  sizes.  The 
tables  were  derived  usii^  speed  data  from 
previous  surveys.  Estimates  of  sampling 
•errors  were  calculated  for  the  55  mph 
freeway  and  55  mph  non-freeway  monitoring 
categories.  Since  no  data  were  available  for 
65  mph  freeways,  the  assumption  was  made 
that  ffie  variability  of  speeds  on  this  highway 
type  were  similar  to  the  variability  of  speeds 
on  the  55  mj^  freeways.  An  estimate  of 
overall  variance  and  percent  of  vehicles 
exceeding  55  mph  were  calculated  using 
weighted  averaging  across  the  States 
examined.  For  the  55  mph  freewa.ys,  the 
percent  of  vehicles  exce^ing  55  mph 
averaged  70.9  percent  with  an  estimated 
population  standard  deviation  of  21  percent. 
For  the  55  mph  non-freeways,  the  percent  of 
vehicles  exceeding  55  mph  averag^  51.8 
percent  with  an  estimated  population 
standard  deviation  of  40  percent. 

Using  these  figures  the  sample  size  tables 
were  created.  The  tables  show  sample  sizes 


for  each  highway  category  as  a  function  of 
the  required  precision  and  the  number  of 
road  segments  in  each  category.  The  sample 
sizes  given  in  each  table  at  the  7.5  percent 
level  of  precision  are  the  minimum  necessary 
in  each  category  to  met  the  precision  * 
requirement  of  these  guidelines. 


Table  1.— Freeways  With  55  MPH 
Speed  Limit 


Number  of  road  segments 

Number 
of  high¬ 
way  seg¬ 
ments  to 
be 

sampled* 

1  . 

1 

2-3  . 

2 

4-6  . 

3 

7-10  . 

4 

11-18  . 

5 

19-36 

6 

37-141  . . 

7 

142  or  more . 

6 

‘Precision  based  on  one  standard  deviation 
arxJ  the  percent  of  vehicles  exceeding  55 
equal  to  70.9  percent 


Table  2.— Freeways  With  65  MPH 
Speed  Limit 


Number  of  road  segments 

Number 
of  high¬ 
way  seg¬ 
ments  to 
be 

samplecT 

1  . 

1 

2-3  . . . . . 

2 

4-6  . . 

3 

7-10  . . . 

4 

11-16  . 

5 

19-36  . 

6 

37-141  . 

7 

142  or  more  . . 

e 

‘Precision  based  on  data  from  55  mph 
Freeways  cmd  the  assu^tion  that  the  two 
roadway  categories  are  similar  in  variation. 


Table  3.— Non-Freeways  With  55 
MPH  Speed  Limit 


Number  of  toad  segments 

Number 
of  high¬ 
way  seg¬ 
ments  to 
be 

samplecT 

1 

2  . 

2 

3 

4-5  . . . 

4 

6  . 

5 

7-6  . 

6 

9-10  . . . 

7 

11-12  . 

8 

13-14  . 

9 

15-16  . 

10 

17-19  . 

11 

20-22  . . . 

•  12 

23-25  . 

13 

26-29  . 

14 
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Table  3.— Nqn-Freeways  With  55 
MPH  Speed  Limit— Continued 


*  Precision  based  on  one  standard  deviation 
and  the  percent  of  vehicles  exceeding  55 
equal  to  51.8  percent. 


Table  1  should  be  used  to  determine  the 
number  of  monitoring  stations  for  freeways 
with  55  mph  speed  limits.  For  example,  in 
a  State  with  120  freeway  road  segments  at  55 
mph.  seven  monitoring  stations  would  be 
required  to  meet  the  precision  level  of  7.5 
percent. 

Similarly,  Table  2  should  be  used  for 
determining  the  number  of  monitoring 
stations  for  65  mph  freeways  and  Table  3  for 
55  mph  non-freeways.  Continuing  the 
example,  if  this  State  had  60  segments  of  65 
mph  freeways  then  a  sample  of  se^'en 
monitoring  stations  would  be  required  on 
these  roads.  If  the  State  had  1,000  segments 
of  55  mph  non-freeways  then  28  monitoring 
stations  would  be  required  on  these  roads. 

If  the  total  number  of  monitoring  stations 
required  by  the  above  methodology  is  more 
than  30  percent  higher  than  the  maximum 
number  of  stations  used  on  roads  in  the 
State’s  existing  speed  monitoring  program, 
then  the  State  can  petition  the  Division 
Administrator  for  a  reduced  number  of 
stations.  The  reduction  in  stations  can  be  to 
a  level  no  lower  than  30  percent  higher  than 
the  maximum  number  of  stations  under  the 
old  program.  However,  there  can  be  no 
reduction  in  the  number  of  stations  required 
on  freeways  posted  at  65  mph.  Therefore,  any 
reduction  in  the  number  of  stations  must 
come  from  the  highway  categories  freeways 
posted  at  55  mph  and  non-freeways  posted 
at  55  mph. 

In  lieu  of  the  sample  size  tables,  States  can 
use  their  own  data  from  past  speed  surveys 
to  calculate  sample  sizes  for  each  of  the 
highway  categories.  However,  the  State  must 
document  in  their  sampling  plan  that  their 
level  of  precision  meets  the  precision 
requirements  in  each  highway  category.  For 
55  mph  freeways  and  65  mph  freeways,  a 
relative  error  of  11  percent  for  the  total 
percent  of  vehicles  exceeding  the  speed  limit 
is  required.  For  55  mph  non-freeways,  a  14 
percent  relative  error  for  the  total  percent  of 
vehicles  exceeding  the  speed  limit  is 
required.  Relative  error  is  defined  as  one 


standard  error  divided  by  the  estimate  of  the 
percent  of  vehicles  exce^ing  the  speed  limit. 
For  example,  for  55  mph  freeways,  the 
percent  of  vehicles  exceeding  the  speed  limit 
was  71  percent.  One  standard  error  was 
estimated  at  7.5  percent.  The  relative  error 
would  be  calculated  as: 

Relative  Error = Standard  Error/Estimate, 

Relative  Error =7.5/71*11  percent. 

If  a  State  wishes  to  have  a  higher  level  of 
statistical  reliability  than  a  7.5  percent  level 
of  precision,  then  the  State  can  modify  these 
monitoring  requirements.  The  State  can,  add 
monitoring  stations  or  increase  the  number  of 
days  per  year  during  which  data  are 
collected.  The  FHWA  Division  Administrator 
must  accept  the  State’s  proposal  before  it  can 
be  implemented. 

Selection  of  Sample  Sizes 

It  is  not  feasible  to  selecTall  new 
monitoring  stations.  Therefore,  existing 
stations,  including  highway  segments 
instnunented  for  other  purposes  such  as 
weigh-in-motion  or  long  term  pavement 
monitoring,  should  be  used  to  the  maximum 
extent  possible.  States  may  either  have  too 
many  or  too  few  existing  monitoring  stations 
in  each  highway  category.  For  example, 
many  States  may  not  have  a  sufficient 
number  of  stations  on  65  mph  freeways. 

Under  the  old  monitoring  program,  all  NMSL 
highways  were  divided  into  segments  an 
average  of  about  five  miles  long,  and 
monitoring  stations  were  randomly  selected 
from  these.  A  similar  process  will  be  used 
under  the  new  monitoring  program. 

•  Too  few  monitoring  stations  within  a 
highway  category.  If  more  stations  are 
needed,  road  segments  should  be  chosen  at 
random  from  all  road  segments  in  that 
category  that  currently  do  not  have  a 
monitoring  station. 

•  Too  many  monitoring  stations  within  a 
highway  category.  If  a  State  has  more  stations 
in  a  monitoring  category  than  required  in  the 
previous  section,  the  State  can  choose  to 
eliminate  stations.  However,  the  stations  to 
be  eliminated  must  be  selected  at  random 
from  the  existing  stations. 

A  random  selection  procedure  for  either 
alternative  is  provided  in  Appendix  A.  For 
alt  new  stations  one  of  the  two  directions  of 
traffic  should  also  be  chosen  at  random.  On 
existing  monitoring  stations,  monitoring 
should  take  place  in  the  same  direction  as 
under  the  old  program.  As  under  the  old 
program,  monitoring  will  take  place  on  all 
lanes  of  the  highway  segment  chosen  as  the 
monitonng  station. 

Each  year,  the  number  of  monitoring 
stations  should  be  reviewed  to  determine  if 
any  changes  are  required.  Events  that  could 
precipitate  changing  the  number  of 
monitoring  stations  include: 

•  An  increase  or  decrease  in  the  number  of 
HPMS  sample  sections  in  a  highway 
category;  and 

•  The  introduction  or  elimination  of  a  65 
mph  maximum  speed  limit  in  a  State. 

•  A  significant  increase  or  decrease  in  the 
amount  of  55  mph  highways. 

Number  and  Length  of  Sessions 

Each  monitoring  station  will  be  monitored 
four  times  a  year,  once  in  each  quarter.  This 


is  necessary  to  account  for  seasonal  variation 
in  traffic. 

A  24-hour  monitoring  period  will  be  used 
to  account  for  varying  hourly  traffic 
conditions  and  to  facilitate  ffie  scheduling  of 
data  collection.  It  is  expected  that  the 
number  of  vehicles  counted  during  the  24- 
hour  monitoring  period  will  vary. 

Data  Collection 

This  section  summarizes  guidelines  for 
data  collection  in  the  speed  monitoring 
program.  It  is  a  brief  outline  of  basic 
procedures  that  should  be  expanded  on  by 
each  State  in  developing  its  speed  monitoring 
program. 

Organization 

The  program  manager  should  be 
responsible  for  selection  of  monitoring  sites, 
determining  location  of  monitoring  stations, 
obtaining  necessary  speed  measurement 
equipment,  scheduling  equipment 
installation,  scheduling  data  collection, 
managing  data  processing  an  analysis,  and 
submission  of  required  data  and 
certifications.  For  the  field  operation  a 
detailed  schedule  should  be  developed  that 
includes  as  a  minimum: 

•  Selection  and  location  of  stations; 

•  Date  of  permanent  station  installation; 

•  Date/time  of  equipment  setup  at  each 
location; 

•  Date/time  pf  equipment  takedown  at 
each  location; 

•  Travel  time; 

•  Makeup  time  for  equipment  malfunction; 
bad  weather,  etc;  and 

•  Transfer  of  recorded  data  to  program 
manager. 

This  schedule  should  be  as  comprehensive 
as  possible  so  that  each  member  of  the  data 
collection  team  knows  what  work  is 
expected.  This  schedule  should  be 
coordinated  with  district  or  local  engineers, 
and  law  enforcement  officials  so  that  data 
collection  does  not  occur  during 
construction/maintenance  activities  and 
periods  of  intensive  enforcement  that  might 
affect  vehicle  speeds. 

Selection  and  Location  of  Stations 

Selection  and  location  of  stations  should 
be  as  described  in  the  Speed  Sampling  and 
Analysis  Plan.  Once  sites  are  selected  it  must 
be  detenhined  which  sites  will  be  permanent 
monitoring  stations  and  which  ones 
temporary.  Speed  monitoring  has  been 
untkrway  since  the  mid  1970s  and  is 
cturently  planned  to  extend  at  least  until  FY 
1997.  Thus  it  may  be  cost  effective  to 
seriously  consider  permanent  monitoring 
stations.  Equipment  for  permanent 
monitoring  stations  must  be  scheduled  for 
loop  installation.  Temporary  monitoring 
station  equipment  is  installed  and  removed 
by  the  data  collection  team. 

Installation  of  equipment  at  monitoring 
Stations — Segments  which  will  have 
permanent  monitoring  stations  should  be 
surveyed  to  determine  the  optimum  place  for 
the  installation  of  the  monitoring  station.  The 
location  of  the  monitoring  station  should  be 
representative  of  typical  conditions  on  the 
section.  Situations  to  be  avoided  kre: 
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•  Near  or  at  a  sharp  horizontal  curve  with 
a  speed  advisory  plate  less  than  the  posted 
sp^  limit 

•  Steep  grades  (i.e.  greater  than  4%). 

•  Within  1000  feet  of  a  significant  at-grade 
intersection. 

•  Within  1000  feet  of  an  exit  ramp  or 
entrance  ramp  of  an  interchange. 

•  Anywhere  within  the  interchange 
(defined  as  the  distance  from  the  beginning 
of  a  deceleration  lane  through  the  end  of  an 
acceleration  lane). 

•  Where  other  unusual  features  exist  that 
might  influence  vehicle  8p>eeds  (e.g.  a  narrow 
bridge  or  railroad  crossing. 

Temporary  monitoring  stations  should  be 
subjected  to  the  same  criteria  as  permanent 
stations.  In  this  case  the  field  crew  should 
drive  the  section  (a  minimum  of  twice)  to 
become  femiliar  with  its  characteristics  and 
to  identify  any  imusual  conditions,  in 
addition  to  those  mentioned  above,  and  any 
other  criteria  developed  by  the  program 
manager.  The  criteria  established  for  locating 
the  monitoring  station  should  be  carefully 
followed  since  failure  to  do  so  may  yield  in 
speed  data  that  could  result  in  non- 
compliance  due  to  data  error  and/or  non¬ 
comparability. 

Equipment  Installation  and  Data  Collection 

Two  conunon  types  of  detectors  are 
available  to  be  placed  on  the  roadways  for 
speed  monitoring.  The  first  is  the  standard 
loop  detector.  Loop  detectors  are 
permanently  placed  in  the  pavement.  The 
second  fype  includes  temporary  sensors  (e.g., 
tape  switch,  cable  sensors)  and  pneumatic 
tubes.  These  sensors  must  be  placed  on  the 
pavement  just  before  the  start  of  each  speed 
monitoring  station.  Extreme  care  is  ne^ed  in 
placing  the  cables  on  the  pavement  since  all 
traffic  in  one  direction  must  be  stopped  to 
place  the  temporary  sensors  on  the  highway. 
The  sensors  are  attached  to  the  pavement  by 
glue,  tape,  or  both.  There  may  be  some 
problems  installing  the  sensors  during  wet  or 
cool  weather.  Both  types  of  sensors  perform 
well  when  properly  placed  on  the  highway. 
However,  under  heavy  traffic  conditions 
temporary  sensors  may  be  damaged. 

Data  recorders  can  Im  placed  at  a  distance 
from  the  sensors  where  the  recorder  can  be 
secured.  The  deployment  of  the  data  recorder 
and  the  temporary  sensors  can  take  up  to  four 
hours  depending  on  traffic  and  weather 
conditions.  A  shorter  deployment  period 
would  be  needed  if  permanent  loop  detectors 
were  already  in  place. 

Review  Highway  Conditions — Prior  to 
going  to  the  monitoring  site,  the  State  should 
check  with  district  and  local  engineers  and 
local  enforcement  officials  to  determine  if 
any  maintenance/construction  and/or 
enforcement  activities  are  present  or  planned 
for  the  site.  When  the  State  persoimel  arrive 
at  the  designated  site,  they  should  determine 
the  suitabUity  of  conffitions  at  the  site.  Speed 
monitoring  should  not  be  attempted  under 
the  following  conditions: 

•  Extreme  weather  conditions  expected 
during  the  next  24-hour  period  (severe 
rainstorms,  heavy  snow  accumulating  or  icy 
roadwayh 

•  Premnce  of  non-routine  enforcement 
activity:  or 


•  Construction/maintenance  activity  or 
other  disruptive  activities  which  afiect  the 
speed  of  vehicle  passing  the  site. 

If  any  of  these  conditions  exist,  the  field 
personnel  should  immediately  contact  the 
program  manager  or  his/her  representative  so 
that  the  session  can  be  rescheduled. 

1.  Document  Speed  Monitoring  Station — 
The  field  data  collection  crew  document  the 
exact  location,  equipment  setup,  and 
equipment  used.  The  following  information 
should  be  included  in  station  documentation: 

•  Location  of  site; 

•  Station  number, 

•  Session  number: 

•  Equipment  used; 

•  Field  data  collection  crew  names: 

•  Time  of  arrival  at  site; 

•  Sketch  of  site  indicating 

1.  Location  of  speed  monitoring  equipment 
(sensor,  recorder,  etc.) 

2.  Director  of  traffic  monitored 

3.  Geometries  of  highway  (lane,  width, 
shoulder  width,  etc.),  and 

4.  Other  physical  features; 

•  Calibration  of  equipment  checklist 

completed  (check  manufacturer's 
literature);  and 

•  Time  equipment  is  turned  on. 

Once  each  year  the  manufecturer's 

recommended  calibration  procedures  should 
be  completed.  Any  discrepancy  should  be 
reported  to  the  program  manager.  No 
measurement  should  be  taken  with 
uncalibrated  equipment 
2.  End  of  Session  Procedures — VVhen  the 
crew  first  arrives,  they  should  determine  if 
the  equipment  is  still  operating  and  run 
appropriate  data  checks.  Any  temporary 
speed  monitoring  equipment  and  all  data 
recorders  should  be  removed  from  the  road 
and  stored.  ^ 

Scheduling  the  Data  Collection 
Data  collection  must  account  for  variations 
in  speed  by  the  hour  of  the  day,  day  of  the 
weex,  and  time  of  the  year.  To  account  for 
the  hourly  variation,  all  data  collection 
sessions  should  be  24  hours  long.  At  all 
monitoring  stations  one  session  of  data  will 
be  obtained  each  quarter.  All  sessions  should 
be  evenly  distributed  by  day  of  week.  Data 
should  not  be  collected  on  any  monitoring 
station  more  than  once  on  any  day  of  the 
week  in  any  one  year. 

Procedures  for  Obtaining  and  Recording 
Data — Data  must  be  collected  at  each 
monitoring  station  to  allow  for  the 
calculation  of  the  following  statistics: 

•  At  monitoring  stations  on  highways  posted 

at  55  mph: 

— Percent  of  vehicles  exceeding  55  mph, 

— Percent  of  vehicles  exceeding  60  mph. 

— Percent  of  vehicles  exceeding  65  mph. 

— Percent  of  vehicles  exceeding  70  mph, 
and 

— Percent  of  vehicles  exceeding  75  mph. 

•  At  monitoring  stations  on  freeways  posted 

at  65  mph: 

— Percent  of  vehicles  exceeding  65  mph. 

— Percent  of  vehicles  exceeding  70  mph. 
—Percent  of  vehicles  exceeding  75  mph. 

— Percent  of  vehicles  exceeding  80  mph. 
and 

— Percent  of  vehicles  exceeding  80  mph. 

•  The  number  of  vehicles  observed. 


To  determine  the  above  statistics,  each 
monitoring  station  must  record  a  count  of  all 
vehicles  and  the  speed  of  all  vehicles  that 
pass  by  the  monitoring  station  in  each  24- 
hour  monitoring  peri^. 

Information  on  more  categories  of  “percent 
exceeding"  than  is  specified  in  the 
compliance  formula  is  required  to  allow  for 
error  adjustments  and  to  gather  information 
on  percent  exceeding  speed  limit. 

Data  Analysis  and  Sample  Design  Evaluation 

This  section  describes  the  procedures  to  be 
used  in  analyzing  speed  monitoring  data.  The 
main  objective  is  to  develop  standard 
procedures  applicable  to  all  States.  This 
section  is  divided  into  two  parts; 

•  Computation  of  statistics  related  to  the 

percentage  of  vehicles  exceeding  55 
mph.  60  mph,  65  mph,  70  mph,  75  mph. 
80  mph.  and  85  mph. 

•  Calculation  of  Compliance  Score 

Computation  of  Statistics 

For  monitoring  stations  on  freeways  and 
non-freeways  posted  at  55  mph  it  is 
necessary  to  compute  the  percentage  of 
vehicles  exceeding  55  mph,  60  mph,  65  mph. 
70  mph,  and  75  mph.  For  monitoring  stations 
on  freeways  posted  at  65  mph  it  is  necessary 
to  compute  the  percentage  of  vehicles 
exceeding  65  mph,  70  mph,  75  mph,  80  mph. 
and  85  mph. 

The  data  in  each  category  is  then  adjusted 
to  account  for  the  various  errors  inherent  in 
the  process.  As  under  the  old  program  (FY 
1981  to  FY  1993),  a  simplified  adjustment 
will  be  used  to  take  into  accoimt  the 
potential  error  sources.  The  adjustment 
formula  is: 

2 

where;  A=the  percent  of  vehicles  exceeding 
xmph 

B=the  percent  of  vehicles  exceeding  x-4-5 
mph,  and 

H=’nie  percent  exceeding  x  mph  after 
adjustment 

The  adjusted  percentages  are  then  inserted 
into  the  compliance  formula  and  the  State’s 
compliance  score  is  calculated.  The 
following  examples  demonstrates  these 
calculations. 

Example 

Part  1 — Percent  Exceeding  at  One  Station 
The  first  two  parts  presents  a  computation " 
of  statistics  on  the  percentage  of  vehicles 
exceeding  70  mph  on  freeways  piosted  at  65 
mph.  The  same  procedure  is  to  be  used  to 
calculate  the  percentage  of  vehicles 
exceeding  55  mph,  60  mph,  65  mph,  70  mph, 
and  75  mph  on  highways  posted  at  55  mph. 
and  the  percent  of  vehicles  exceeding  65 
mph,  70  mph,  75  mph,  80  mph,  and  85  mph 
on  freeways  posted  at  65  mph. 

For  each  monitoring  station,  the  proportion 
of  vehicles  exceeding  70  mph  is  computed  by 
dividing  the  number  of  vehicles  traveling  in 
excess  of  70  mph  by  the  total  number  of 
vehicles  measured  during  the  four 
monitoring  sessions.  The  percentage  of 
vehicles  exceeding  70  mph  is  derived  simply 
by  multiplying  the  proportion  by  100. 
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Location  Number  1 


Quarter 

Number  of 
vehides  ex¬ 
ceeding  70 
mph 

Total  vehi¬ 
cles  meas¬ 
ured 

1  . . . 

2,936 

9,786 

2  . . 

3,473 

11,875 

3  . 

3,616 

12,429 

4  . . 

3,229 

11,064 

Total . 

13,254 

45,154 

Percentage  Exceeding  70  mph  for  Location 
Number  1: 


13.254") 

-  =29.4 

45,154 

Pan  2— Percent  Exceeding  for  One  Highway 
Category 

The  percentage  exceeding  70  mph  for  each 
highway  category  is  derived  by  summing  the 
number  of  vehicles  exceeding  70  mph  all 

the  monitoring  stations  within  the  foghway 
category,  divimng  this  sum  by  the  totd 
number  of  vehicles  measured  in  the  highway 
category,  and  multiplying  the  result  by  100. 

Freeways  Posted  at  65  MPH 


Location  No. 

Number  of 
vehides  ex¬ 
ceeding  70 
mph 

Total  vehi¬ 
des  meas¬ 
ured 

1  . 

13,254 

45,154 

2  . 

15,519 

56,549 

3  . 

8,410 

35,831 

4  . 

18,374 

61,143 

5  . 

14,291 

48,784 

Total . 

69,848 

247,461 

Percentage  Exceeding  70  mph  for  Freeways 
Posted  at  65  mph: 


Part  3 — Simplified  Adjuatment 
This  adjustment  is  to  be  taken  for  each  of 
the  nine  percentages  exceeding  that  go  into 
the  base  compliance  score.  Using  the 
following  percentages: 

38.5  percent  exceeding  60  mph  on  55  mph 
Freeways 

19.0  percent  exceeding  65  mph  on  55  mph 
Freeways 

Calculate  the  adjusted  percent  exceeding 
60  mph  on  55  mph  Freeways: 

(38.0+19.5) 

x  = - 

2 

x=28.8,  the  adjusted  percent  exceeding  60 
mph  on  55  mph  Freeways. 

Part  4— Calcuiation  of  Complianco  Scora 
Assrnne  a  State  with  all  three  highway 
categories  has  collected  the  following  data: 


38.5  percent  exceeding  60  mph  on  55  mph 
Fneways 

19.0  percent  exceeding  65  mph  on  55  mph 
Freeways 

9.1  percent  exceeding  70  mph  on  55  mph 
Freeways 

1.5  percent  exceeding  75  mph  on  55  mph 
Freeways 

28.2  percent  exceeding  70  mph  on  65  mph 
Freeways 

10.2  percent  exceeding  75  mph  on  65  mph 
Freeways 

3.3  percent  exceeding  80  mph  on  65  mph 
Freeways 

0.9  percent  exceeding  85  mph  on  65  mph 
Freeways 

27.0  percent  exceeding  60  mph  on  55  mph 
Non-Freeways 

12.5  percent  exceeding  65  mj^  on  55  mph 
Non-Freeways 

4.9  percent  exceeding  70  mph  on  55  mph 
Non-Freeways 

0.5  percent  exceeding  75  mph  on  55  mph 
Non-Freeways 

Applying  the  simplified  adjustment  to 
these  figures  yield: 

28.8  percent  exceeding  60  mph  on  55  mph 
Freeways 

14.1  percent  exceeding  65  mph  on  55  mph 
Freeways 

5.3  percent  exceeding  70  mph  on  55  mph 
Freeways 

19.2  percent  exceeding  70  mph  on  65  mph 
Freeways 

6.8  percent  exceeding  75  mp>h  on  65  mph 
Freeways 

2.1  percent  exceeding  80  mph  on  65  mph 
Freeways 

19.8  percent  exceeding  60  mph  on  55  mph 
^  Non-Freeways 

8.7  percent  exceeding  65  mph  on  55  mph 
Non-Freeways 

2.7  percent  exceeding  70  mph  on  55  mph 
Non-Freeways 

These  adjusted  percent  exceeding  figures 
are  used  to  calculate  the  compliance  score  as 
follows: 

Compliance  Scoresjfl.OSS  *  28.8)  *  (1.115  * 
14.1)  ♦  (1.180  •  5.3)  +  (1.345  *  19.2)  + 
(1.434  •  6.8)  +  (1.520  *  2.1)  +  (2.659  *  19.8) 
+  (2.811  *  8.7)  +  (2.974  *  2.7)) 

=  (30.38  +  15.72  +  6.25  4-  25.82  +  9.75  +  3.19 
•f  52.65  -»■  24.46  4  8.03) 

=  176.3 

Reporting  Results 

Summary  speed  statistics  from  each  State’s 
monitoring  program  are  required  to  be 
submitted  to  the  FHWA  as  part  of  the  annual 
certification  of  NMSL  enforcement  In 
addition,  the  current  practice  of  submitting 
quarterly  reports  showing  results  of  speed 
monitoring  during  the  previous  3-month 
period  wiU  continue.  'The  Speed  Summary 
Report  form  at  the  end  of  this  chapter  shows 
the  desired  format  for  reporting  both  aimual 
and  quarterly  speed  summary  data.  In 
addition,  on  the  Speed  Summary  Report  form 
the  compliance  score  is  to  be  calculated.  In 


the  annual  certification,  the  following  data 
must  be  reported: 

•  For  freeways  and  non-freeways  posted  at 

55  mph: 

— ^Percent  of  vehicles  exceeding  55  mph, 

— Percent  of  vehicles  exceeding  60  mph, 

— Percent  of  vehicles  exceeding  65  mph, 

— ^Percent  of  vehicles  exceeding  70  mph, 
and 

— Percent  of  vehicles  exceeding  75  mph. 

•  For  freeways  posted  at  65  mph: 

— Percent  of  vehicles  exceechng  65  mph, 

— Percent  of  vehicles  exceeding  70  mph, 

— Percent  of  vehicles  exceedmg  75  mph, 

— Percent  of  vehicles  exceeding  80  mph, 
and 

— Percent  of  vehicles  exceeding  85  mph. 

•  In  addition  to  the  above,  the  following 

must  be  determined  for  each  highway 
category: 

— Highway  mileage  posted  at  the  NMSL, 

— Number  of  vehicle  observed, 

— Number  of  monitoring  locations, 

— Number  of  monitoring  sessions. 

Data  on  freeways  posted  at  55  mph  and^ 
non-freeways  posted  at  55  mph  must  be 
reported  separately. 

The  data  must  be  reported  to  the  following 
precision: 

•  Number  of  Miles — ^Tenth  of  a  Mile 

•  Number  of  Vehicles  Observed — ^Exact 
Number  of  Vehicles 

•  Number  of  Locations — Exact  Number  of 
Locations 

•  Number  of  Sessions — Exact  Number  of 
Sessions 

•  Percent  Exceeding  55  mph — ^Tenthofa 
Percent 

•  Percent  Exceeding  60  mph — Tenth  of  a 
Percent 

•  Percent  Exceeding  65  mph — ^Tenthofa 
Percent 

•  Percent  Exceeding  70  mph — ^Tenth  of  a 
Percent 

•  Percent  Exceeding  75  mph — ^Tenthofa 
Percent 

•  Percent  Exceeding  80  mph — Tenth  of  a 
Percent 

•  Percent  Exceeding  85  mph — ^Tenthofa 
Percent 

•  Compliance  Score— 1  Decimal  Place 
In  addition,  a  distribution  of  vehicle 

speeds  shall  be  reported  for  each  highway 
category.  The  following  categories  shall  be 
used  in  the  reporting  of  the  distribution  of 
vehicle  speeds: 

•  Number  of  vehicles  at  40  mph  and  below; 

•  Number  of  vehicles  from  41  to  45  mph; 

•  Number  of  vehicles  from  46  to  50  mph; 

•  Number  of  vehicles  from  51  to  55  mph; 

•  Number  of  vehicles  from  56  to  60  mph; 

•  Niunber  of  vehicles  from  61  to  65  mph; 

•  Number  of  vehicles  from  66  to  70  mph; 

•  Number  of  vehicles  from  71  to  75  mph; 

•  Number  of  vehicles  from  76  to  80  mph; 

•  Number  of  vehicles  from  81  to  85  mph; 

•  Number  of  vehicles  at  86  mph  and  above. 
These  data  should  be  reported  on  a 

formatted  computer  disk  which  vrill  be 
provided  to  ea^  State  by  the  Division  office. 
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Speed  Summary  Report 

(Send  quartedy  report  to  Office  of  Highway  Information  Management  HPM-30] 
(Send  annual  report  to  Office  of  Highway  Safety  HHS-321 
(Quarterly  report/Armual  report  (drde  one)— Quarter  or  Year _ State _ ] 


No.  of 
miles 

No.  of 
vehicles 
ob¬ 
served 

No.  of 
locations 

No.  of 
sessions 

Percent  exceeding 

Highway  category 

55  mph 

60  mph 

65  mph 

70  mph 

75  mph 

80  mph 

85  mph 

Freearays  posted  at 
55  m^  _ 

XXXX 

XXXX 

Freeways  posted  at 
6S  mph  . 

XXXX 

XXXX 

Norvfreeways  post¬ 
ed  at  55  mph 

XXXX 

XXXX 

XXXX— Data  not  to  be  reported. 


Calculation  of  Compuance  Score 

(Send  annual  report  to  Office  of  Highway  Safety  HHS-S2] 
(Annual  Report— Year _ State  1 


Hi^iway  category 

Adjusted  percent  exceeding 

60  mph 

65mph 

70  mph 

75rTrph 

80  mph 

Freeways  posted  at  55  MPH . 

XXXX 

XXXX 

Freeways  posted  at  65  MPH . . 

)b(xx 

yoofx 

Norvfreeways  posted  at  55  MPH . 

XXXX 

XXXX 

XXXX— Data  not  to  be  reported. 


Computation  of  Compliance  Score 
Percent  Exceeding  60  mph  on  55  mph 

Freeways: _ .  times 

1.055* _ _ 

Percent  Exceeding  65 'mph  on  55  mph 

Freeways: _ .__tlmes 

1.115- _ 

Percent  Exceeding  70  mph  on  55  mph 
Freeways: _ .  times 


1.180=. 


Percent  Exceeding  70  mph  6S  mph 

Freeways: _  times 

1.354-  . _ 

Percent  Exceeding  75  mph  on  65  mph 

Freeways: _  times 

1.434- _ . _ 

Percent  Exceeding  80  mph  on  65  mph 

Freeways: _  times 

1.520- _ . _ 

Percent  Exceeding  60  mph  on  55  mph 


Non-Freeways: 

2.659- 


_time8 


Percent  Exceeding  65  mph  on  55  mph 

Non-Freeways: _ . _ ^timm 

2.811- _ . _ 

Percent  Exceeding  70  mph  on  55  mph 

Non-Freeways: _ . _ times 

2.974= _ . _ 

Adjusted  Compliance  Score  (sum  of  the 
scores  for  the  nine  highway  categories) 


Distribution  of  Vehicle  Speeds 

(Send  quarterly  report  to  Office  of  Highway  Information  Statistics  HPM-30,  send  annual  report  to  Office  of  Highway  Safety  HHS-32] 
(Quarterty  Report/Annual  Report  (circle  one)— Quarter  or  Year _ State _ J 


Recorded  speeds 


40  mph  and  below  . 

41  to  45  mph  ......... 

46to50m^ . 

51  to  55  mph . 

S6to60mph . 

61  to  65  mph . 

66  to  70  mph  . . 

71  to  75  mph . 

76  to  60  mph . 

61  to  85  mph . 

86  mph  and  Above 


Number  of  vehicles  measured 


Freeways  posted  at  55  mph 


Rural 


Int 


Artrf  I  Other 


Urban 


Int 


Artrf  Other 


Freeways  posted  at 

65  niph 


Rural 


Int  Artil  Other 


Non-freeways  posted  at  55 
mph 


Rural 


Artrf  Other 


Urban 


Artrf  I  Other 


Int— Interstate,  Artri— Non-interstate  Arterial.  Ofhar— Non-arteria). 
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Table  of  Random  Numbers 

This  table  consists  of  four  pages, 
containing  2800  five-digit  numbers  organized 
m  200  rows  by  14  columns.  Numbers  from 
this  table  may  be  selected  by  any  random 
procedure.  The  procedure  presented  here 
consists  of  five  steps: 

1.  [Decide  upon  some  arbitrary  scheme  of 
selecting  the  starting  point  (row,  column) 
from  the  table.  One  method  is  a  ask  a  person 
to  select  a  number  between  1  and  14.  This 
will  be  the  column  number.  Then  ask  a 
second  person  to  select  a  number  between  1 
and  200.  This  will  be  the  row  number.  A 
point  (number)  to  start  in  the  table  has  been 
select^. 

2.  Assign  numbers  1  to  99,999  to  all 
highway  sections  within  a  highway  category 
from  which  the  random  selection  will  be 
made. 

3.  Decide  upon  some  arbitrary  scheme  of 
selecting  positional  digits  for  each  number 
chosen.  If  500  is  the  highest  sequence 
number  used,  you  may  decide  to  use  the  first, 
third,  and  fourth  digit  of  each  entry  selected, 
and  as  a  consequence  a  three-digit  number  is 
created  from  each  entry  choice. 

4.  If  the  number  selected  form  the  random 
number  table  is  less  than  the  highest 
sequence  number,  one  highway  section  has 
been  selected.  If  a  number  selected  is  greater 
than  the  highest  sequence  number  or  is  a 
repeat  of  a  number  already  selected,  it  should 
be  piassed  over  and  the  next  number  selected 
used.  This  process  should  continue  until  the 


desired  number  of  highway  sections  have 
been  selected. 

5.  A  method  should  be  designed  to 
progress  through  the  random  number  table 
from  the  frrst  number  selected.  Any  method 
can  be  used,  but  should  be  determined  before 
the  random  numbers  are  selected.  Continue 
whatever  process  is  selected  until  the  desired 
number  of  random  numbers  has  been 
selected. 

The  following  is  an  example  that  puts  this 
procedure  into  practice. 

Example 

The  problem  is  to  randomly  select  10 
highway  segments  to  be  monitored  from  a 
population  of  500  segments. 

•  Select  starting  point  in  the  Random 
Number  Table. 

•  a.  Person  one  selected  a  nvunber  between 
1  and  14. 7. 

•  b.  Person  two  selected  a  number  between 
1  and  200,  3. 

•  Therefore,  the  starting  point  selected  is 
row  3,  column  7,  random  number  15179. 

•  Assign  number  to  highway  segment 
population  1  to  500. 

•  Selection  of  Position  of  Digits. 

a.  Since  the  highest  sequence  number  is 
500,  three  digits  should  be  selected. 

b.  The  first  three  digits  from  the  random 
number  table  will  be  used  to  construct  the 
random  number. 

•  The  highest  number  that  can  be  used  is 
500,  therefore,  a  number  greater  than  500  will 


be  passed  over.  If  the  number  000  represents 
1,000,  and  if  it  is  encountered  it  will  not  be 
used  as  it  is  greater  than  500. 

•  If  a  number  appears  more  than  once  in 

a  selection,  it  will  not  be  selected  the  second 
time  (or  third  time,  fourth  time,  etc.). 

•  Selection  of  Random  Numbers. 

a.  The  progress  through  the  random 
number  table  will  be  down  the  columns 
selected  and  up  one  of  the  columns  on  either 
side  of  the  coliunn  used  before. 

b.  Locate  starting  point  row  3,  column  7. 

c.  The  frrst  rando^y  selected  niunber 
using  the  position  of  the  digits  in  set  3  is  151. 
The  next  number  is  394  (row  4,  column  7). 
The  next  number,  604  (row  5,  column  7),  will 
not  be  used  as  it  is  greater  than  500.  Continue 
down  the  column  selecting  only  numbers 
that  are  less  than  or  equal  to  500. 

This  process  continues  until  all  ten 
numbers  have  been  selected.  The  result  is  the 
ten  randomly  selected  highway  segments 
listed  below: 

151 

394 

186 

388 

363 

475 

185 

458 

328 

379 


Random  Number  Table 


Line  Col. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1  . 

10430 

15011 

01536 

02011 

81647 

91646 

69179 

14194 

62590 

36207 

20969 

99570 

91291 

90700 

2 . 

22368 

46573 

25595 

85393 

30995 

89198 

27982 

53402 

93965 

34095 

52666 

19174 

39615 

99505 

3 . 

24130 

48360 

22527 

97265 

76393 

64809 

15179 

24830 

49340 

32081 

30680 

19655 

63348 

58629 

4 . 

42167 

93093 

06243 

61680 

07856 

16376 

39440 

53537 

71341 

57004 

00849 

74917 

97758 

16379 

5 . 

37570 

39975 

81837 

16656 

06121 

91782 

60468 

81305 

49684 

60672 

14110 

06927 

01263 

54613 

6 . 

77921 

06907 

11008 

42751 

27756 

53498 

18602 

70659 

90655 

15053 

21916 

81825 

44394 

42880 

7 . 

99562 

72905 

56420 

69994 

98872 

31016 

71194 

18738 

44013 

48840 

63213 

21069 

10634 

12952 

8 . 

96301 

91977 

05463 

07972 

18876 

20922 

94595 

56869 

69014 

60045 

18425 

84903 

42508 

32307 

9 . 

89579 

14342 

63661 

10281 

17453 

18103 

57740 

84378 

25331 

12566 

58678 

44947 

05585 

56941 

10 . 

85475 

36857 

43342 

53988 

53060 

59533 

38867 

62300 

08158 

17983 

16439 

11458 

18593 

64952 

11  . .'. . 

28918 

69578 

88231 

33276 

70997 

79936 

56865 

05859 

90106 

31595 

01547 

85590 

91610 

78188 

12 . 

63553 

40961 

48235 

03427 

49626 

69445 

18663 

72695 

52180 

20847 

12234 

90511 

33703 

90322 

13 . 

09429 

93969 

52636 

92737 

68974 

33488 

36320 

17617 

30015 

08272 

841 T5 

27156 

30613 

74952 

14 . 

10365 

61129 

87529 

85669 

48237 

52267 

67689 

93394 

01511 

26358 

85104 

20285 

29975 

89868 

15 . 

07119 

97336 

71048 

08178 

77233 

13916 

47564 

81056 

97735 

85977 

29372 

74461 

28551 

90707 

16 . 

51085 

12765 

51821 

51259 

77452 

16308 

60756 

92144 

49442 

53900 

70960 

63990 

75601 

40719 

17 . 

02368 

21382 

52404 

60268 

89368 

19885 

55322 

44819 

01188 

65255 

64835 

44919 

05944 

55157 

18 . 

01011 

54092 

33362 

94904 

31273 

04146 

18594 

29852 

71585 

85030 

51132 

01915 

92747 

64951 

19 . 

52162 

53916 

46369 

58586 

23216 

14513 

83149 

98736 

23495 

64350 

94738 

17752 

35156 

35749 

20 . 

07056 

97628 

33787 

09998 

42698 

06691 

76988 

13602 

51851 

46104 

88916 

19509 

25625 

58104 

21  . 

48663 

91245 

85828 

14346 

09172 

30168 

90229 

04734 

59193 

22178 

30421 

61666 

99904 

32812 

22 . 

54164 

58492 

22421 

74103 

47070 

25306 

76468 

26384 

58151 

06646 

21524 

15227 

96909 

44592 

23 . 

32639 

32363 

05597 

24200 

13363 

38005 

94342 

28728 

35806 

06912 

17012 

64161 

18296 

22851 

24 . 

29334 

27001 

87637 

87308 

58731 

00256 

45834 

15398 

46557 

41135 

10367 

07684 

36188 

18510 

25 . 

02488 

33062 

28834 

07351 

19731 

92420 

60952 

61280 

50001 

67658 

32586 

86679 

50720 

94953 

26 . 

81525 

72295 

04839 

96423 

24878 

82651 

66566 

14778 

76797 

14780 

13300 

87074 

79666 

95725 

27 . 

29676 

20591 

68086 

26432 

46901 

20849 

89768 

81536 

86645 

12659 

92259 

57102 

80428 

25280 

28 . 

00742 

57392 

39064 

66432 

84673 

40027 

32832 

61362 

98947 

96067 

64760 

64584 

96096 

98253 

29 . 

05366 

04213 

25669 

26422 

44407 

44048 

37937 

63904 

45766 

66134 

75470 

66520 

34693 

90449 

30 . 

91921 

26418 

64117 

94305 

26766 

25940 

39972 

22209 

71500 

64568 

91402 

42416 

07844 

69618 

31  . . . 

00582 

04711 

87917 

77341 

42206 

35126 

74087 

99547 

81817 

42607 

43808 

76655 

62028 

76630 

32 . 

00725 

69884 

62797 

56170 

86324 

88072 

76222 

36086 

84637 

93161 

76038 

65855 

77919 

88006 

33 . 

69011 

65797 

95876 

55293 

18988 

27354 

26575 

08625 

40801 

59920 

29841 

80150 

12777 

48501 

34 . 

25976 

57948 

29888 

88604 

67917 

48708 

18912 

82271 

65424 

69774 

33611 

54262 

85963 

03547 
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Random  Number  Table — Continued 


Lin«Ck)l. 

1 

2 

_jJ 

4  1 

5  ! 

6  1 

7 

8  ] 

9  i 

10 

''  1 

12 

13 

14 

35 . 

097631 

83473 

735771 

129081 

30883 

18317i 

28290| 

35797 j 

05998 

41688 

34952 

37888 

38917 

88050 

36 . . . 

91567: 

42595 

27958! 

30134; 

04024 

86385 

298801 

997301 

55536 

84855 

29080 

09250 

79656 

73211 

37 . 

179551 

56349 

909991 

49127- 

20044 

59931 

06115 

20542 

18059 

02008 

73708 

83917 

36103 

42791 

38 . 

465031 

18584 

18845 

49618 

02304 

51038 

20655) 

58727 

28168 

15475 

5S942 

53389 

20562 

87338 

39 . 

92157 

89634 

94824 

78171 

84610 

82834 

099221 

25417 

44137 

48413 

25555 

21246 

35509 

20468 

40 . . . . 

14577 

62765 

35605 

81263 

39667 

47358 

56873) 

56307 J 

61607 

49518 

89656 

20103 

77490 

19062 

41  . . . 

98427 

07523 

33362 

64270 

01638 

92477 

66969 

984201 

04880 

45585 

46565 

04102 

46880 

45709 

42 . . . 

34914! 

63976 

88720 

82765! 

34476 

17032 

87589 

40836) 

32427 

70002 

70663 

88863 

77775 

69348 

43 . . . I 

700601 

28277 

39475 

46473] 

23219 

53416 

94970 

258321 

69975 

94884 

19661 

72828 

00102 

66794 

44 . j 

53976 

54914 

06990 

67245 

68350 

82948 

11398 

42878: 

80287 

88267 

47363 

46634 

06541 

97809 

45 . i 

i 

76072 

29515 

40980 

07391 1 

58745 

25774 

22987 

80059 

39911 

96189 

41151 

14222 

60697 

59583 

46 . 

90725 

S2210i 

839741 

299921 

65831 

38857 

50490 

83765 

55657 

14361 

31720 

57375 

56228 

41546 

47 . . J 

643641 

67412 1 

33339j 

319261 

14883 

244131 

59744 

92351 

97473 

89286 

35931 

04110 

23726 

51900 

08962- 

003561 

316621 

25388 

61642 

34072 i 

81249 

35648 

56891 

69352 

48373 

45578 

78547 

81788 

49 . 

95012 

68379 

93526 

70765 

10593 

04542 

76463 

54328 

02349 

17247 

28865 

14777 

62730 

92277 

50 . 

15664 

10493 

20492 

38391 

91132 

21999 

59516 

81652 

27195 

48223 

46751 

22923 

32261 

85653 

51  . 

16408 

81899 

04153 

53381 

79401 

21438 

83035 

92350 

36693 

31238 

59649 

91754 

72772 

02338 

52 . 1 

18629 

81953 

055201 

91962 

04739 

13092 

97662 

24822 

94730 

06496 

35090 

04822 

86772 

98289 

53 . 

73115 

35101 

47498  87637! 

99016! 

71060! 

88824 

710131 

18735 

20286 

23153 

72924 

35165 

43040 

54 . 

57491 

16703 

231671 

493231 

45021 

331321 

12544] 

41035] 

80780 

45393 

44812 

12515 

89831 

91202 

55 . 

30405 1 

83946 

23792! 

14422- 

15059 

45799- 

22716! 

19792! 

09983 

74353 

68668 

30429 

70735: 

25499 

56 . . 

16631 

35006 

85900!  982751 

32388 

52390 

16815 

69298 

82732 

36480 

73817 

32523 

41916 

44437 

57 . 

96773 

20206' 

42559 

78985! 

05300 

22164 

24369 

54224 

35083 

19687 

11052 

91491 

60383 

19746 

58 . 

38935 

642021 

143491  82674. 

66523 

44133 

00697 

35552 

35970 

19124 

63318 

29686 

03387 

59846 

59 . 

31624 

76384 

17403 

53363 

44167 

64486 

64758 

75366 

76554 

31601 

12614 

33072 

60332 

92325 

60 . 

78919 

19474 

23632 

27889 

47914 

02584 

37680 

20801 

72152 

39339 

34806 

08930 

85001 

87820 

61  . 

03931 

33309 

57047 

74211 

63445 

17361 

62825 

39908 

05607 

91284 

68833 

25570 

38818 

46920 

62 . 

74426 

33278 

43972 

10119 

89917 

15665 

52872 

73823 

73144 

88662 

88970 

74492 

51805 

99378 

63 . 

09066 

00903 

20795 

95452 

92648 

45454 

09552 

88815 

16553 

51125 

79375 

97596 

16296 

66092 

64 . . . 

42236 

12426 

87025 

14267 

20979 

04506 

64535 

31355 

86064 

29472 

47689 

05974 

52468 

16834 

55 . •• . 

16153 

08002 

26504 

41744 

81959 

65642 

74240 

56302 

00033 

67107 

77510 

70625 

28725 

34191 

66 . 

21457 

40742 

29820 

96783 

29400 

21840 

15035 

34537 

33310 

06116 

95240 

15957 

16572 

C6004 

67 . 

21561 

57802 

02050 

89728 

17937 

37621 

47075 

42080 

97403 

48626 

68995 

43805 

33386 

21597 

68 . 

55612 

78095 

83197 

33732 

05810 

24813 

86902 

60397 

16489 

03264 

88525 

42786 

05269 

92532 

69 . 

44657 

66999 

99324 

51281 

84463 

60563 

79312 

93454 

68876 

25471 

93911 

25650 

12682 

73572 

70 . . . 

91340 

84979 

46949 

81973 

37949 

61023 

43997 

15263 

80644 

43942 

89203 

71795 

99533 

50501 

71  . 

91227 

21199 

31935 

27022 

84067 

05462 

35216 

14486 

29891 

68607 

41867 

14951 

91696 

85065 

72 . 

50001 

38140 

66321 

19924 

72163 

09538 

12151 

06878 

919(» 

18749 

34405 

56087 

82790 

70925 

73 . . 

65390 

05224 

72958 

28609 

81406 

39147 

25549 

48542 

42627 

45233 

57202 

94617 

23772 

07896 

74 . 

27504 

96131 

83944 

41575 

10573 

08619 

64482 

73923 

36152 

05184 

94142 

25299 

84387 

34925 

75 . 

37169 

94851 

39117 

89632 

00959 

16487 

65536 

49071 

39782 

17095 

02330 

74301 

00275 

48280 

76 . 

11508 

70225 

51111 

38351 

19444 

66499 

71945 

05422 

13442 

78675 

64081 

66938 

93654 

59894 

77 . 

^449 

30362 

06694 

54890 

04052 

53115 

62757 

95348 

78662 

11163 

81651 

50245 

34971 

52924 

78 . 

46515 

70331 

85922 

138329 

57015 

15765 

97161 

17869 

;  45349 

61796 

66345 

81073 

49106 

79860 

79 . 

30986 

81223 

i  42416 

58353 

21532 

30502 

32305 

86482 

j 05174 

07901 

54339 

58861 

74818 

46942 

80 . 

637S8 

64995 

1  46583 

09765 

44160 

78128 

83991 

42865 

92520 

83531 

80377 

35909 

81250 

54238 

81  . 

82486 

84846 

99254 

67632 

43218 

50076 

21361 

64816 

51202 

88124 

41870 

52689 

51275 

83556 

82 . 

121885 

32906 

92431 

09060 

64297 

51674 

64126 

62570 

26123 

05155 

59194 

52799 

28225 

85762 

83 . 

60336 

98782 

07408 

153458 

1 13564 

59089 

26445 

129789 

82505 

41001 

12535 

12133 

14645 

23541 

84 . . . 

43937 

46891 

24010 

1  25560 

86355 

33941 

25786 

54990 

71899 

15475 

95434 

98227 

21824 

19585 

85 . 

97656 

63175 

■89303 

16275 

07100 

92063 

21942 

18611 

143748 

20203 

18534 

03862 

78095 

50136 

86 . 

03299 

01221 

05418 

38982 

55758 

92237 

26759 

86367 

21216 

98442 

08303 

56613 

91511 

75928 

87 . 

79626 

06486 

03574 

17668 

07785 

76020 

79924 

25651 

83325 

88428 

85076 

72811 

22717 

150585 

88 . 

85636 

68335 

47539 

08129 

65651 

11977 

02510 

26113 

99447 

68645 

34327 

15152 

55230 

93448 

89 . . . 

18039 

14367 

61337 

06177 

12143 

46609 

32969 

74014 

64706 

00533 

35398 

58408 

13261 

47908 

90 . . . 

08362 

15656 

1  60627 

136478 

65648 

16764 

53412 

09013 

07832 

41574 

17639 

82163 

60859 

75567 

91  . . . 

79556 

29068 

04142 

16268 

15387 

12856 

66227 

38358 

22478 

73373 

88732 

09443 

82558 

05250 

92 . . . 

92608 

82674 

27072 

32534 

17075 

27698 

98204 

63863 

11951 

34648 

88022 

56148 

34925 

57031 

93 . ; . 

23982 

25835 

40055 

67006 

M2293 

02753 

14827 

22235 

35071 

99704 

37543 

11601 

35503 

85171 

94 . 

09915 

96306 

05908 

97901 

128395 

14186 

00821 

80703 

70426 

175647 

76310 

88717 

37890 

40129 

95 . 

50937 

33300 

26695 

162247 

169927 

76123 

50842 

43834 

86654 

70959 

79725 

93872 

28117 

19233 

96 . 

42488 

78077 

169882 161657 

134136 

79180 

97526 

43092 

04098 

73571 

80799 

76536 

71255 

64239 

97 . 

46764 

186273 

1  630031  93017 

131204 

36692 

40202 

35275 

57306 

55543 

53203 

18098 

47625 

88684 

98 . . . 

03237 

|45430 

55417163282 

190816 

17349 

88298 

90183 

36600 

78406 

06216 

95787 

42579 

90730 

99 . 

00091 

81482 

52667 

161583 

1 14972 

!  90053)  89534 

76036 

49199 

43716 

97548 

04379 

46370 

128672 

100  . . 

38534 

101715 

94964 

■87288 

165680 

143772 
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101  .  13034  16334  74151  92027  24670  36665  00770  22878  02179  51602  07270  76517  97275  45960 

102  .  21224  00370  30420  03883  96648  89428  41583  17564  27395  63904  41548  49197  82277  24120 

103  . 99052  47887  81085  64933  66279  80432  65793  83287  34142  13241  30590  97760  35848  91983 

104  . 00199  50993  98603  38452  87890  94624  69721  57484  67501  77638  44331  11257  71131  11059 

105  .  60578  06483  28733  37867  07936  98710  98539  27186  31237  80612  44488  97819  70401  95419 

106  .  92140  18312  17441  01929  18163  69201  31211  54288  39296  37318  65724  90401  79017  62077 

107  .  97458  14229  12063  59611  32249  90466  33216  19358  02591  54263  88449  01912  07436  50813 

108  .  35249  38646  34475  72417  60514  69257  12489  51924  86871  92446  36607  11458  30440  52639 

109  .  38980  46600  11759  11900  46743  27860  77940  39298  97838  95145  32378  68038  89351  37005 

110  .  10750  52745  38749  87365  58959  53731  89295  59062  39404  13198  59960  70408  29812  83126 

111  .  36247  27850  73958  20673  37800  63835  71051  84724  52492  22342  78071  17456  96104  18327 

112  .  70994  66986  99744  72438  01174  42159  11392  20724  54322  36923  70009  23233  65438  59685 

113  .  99638  94702  11463  18148  81386  80431  90628  52506  02016  85151  88598  47821  00265  82525 

114  .  72055  15774  43857  99805  10419  76939  25993  03544  21560  83471  43989  90770  22965  44247 

115  . 24038  65541  85788  55835  38835  59399  13790  35112  01324  39520  76210  22467  83275  32286 

116  . .« .  74976  14631  35908  28221  39470  91548  12854  30166  09073  75887  36782  00268  97121  57676 

117  .  35553  71628  70189  26436  63407  91178  90348  55359  80392  41012  36270  77786  89578  21059 

118  .  35676  12797  51434  82976  42010  26344  92920  92155  58807  54644  58581  95331  78629  73344 

119  .  74815  67523  72985  23183  02446  63594  98924  20633  58842  85961  07648  70164  34994  67662 

120  .  45246  88048  65173  50989  91060  89894  36063  32819  68559  99221  49475  50558  34698  71800 

121  .  76509  47069  86378  41797  11910  49672  88575  97966  32466  10083  54728  81972  58975  30761 

122  . 19689  90332  04315  21358  97248  11188  39062  63312  52496  07349  79178  33692  57352  72862 

123  .  42751  35318  97513  61537  54955  08159  00337  80778  27507  95478  21252  12746  37554  97775 

124  .  11946  22681  45045  13964  57517  59419  58045  44067  58716  58840  45567  96345  33271  53464 

125  .  96518  48688  20996  11090  48396  57177  83867  86464  14342  21545  48717  72364  86954  55580 

126  .  35726  58643  76869  84622  39098  36083  72505  92265  23107  60278  05822  46760  44294  07672 

127  .  39737  42750  48968  70536  84864  64952  38404  94317  65402  13589  01055  79044  19308  83623 

128  .  97025  66492  56177  04049  80312  48028  26408  43591  75528  65341  49044  95495  81256  53214 

129  .  62814  08075  09788  56350  76787  51591  54509  49295  85830  59860  30883  89660  96142  18354 

130  .  25578  22950  15227  83291  41737  79599  96191  71845  86899  70694  24290  01551  80092  82118 

131  .  68763  69576  88991  49662  46704  63362  56625  00481  73323  91427  15264  06969  57048  54149 

132  .  17900  00813  64361  60725  88974  61005  99709  30666  26451  11528  44323  34778  60342  60388 

133  .  71944  60227  63551  71109  05624  43836  58254  26160  32116  63403  35404  57146  10909  07348 

134  .  54684  93691  85132  64399  29182  44324  14491  55226  78793  34107  30374  48429  51376  09559 

135  .  25946  27623  11258  65204  52832  50880  22273  05554  99521  73791  85744  29276  70326  60251 

136  . 01353  39318  44961  44972  91766  90262  56073  06606  51826  18893  83448  31915  97764  75091 

137  .  99083  88191  27662  99113  57174  35571  99884  13951  71057  53961  61448  74909  07322  80960 

138  .  52021  45406  37945  75234  24327  86978  22644  87779  23753  99926  63898  54886  18051  96314 

139  . .  78755  47744  43776  83098  03225  14281  83637  55984  13300  52212  58781  14905  46502  04472 

140  .  25282  69106  59180  16257  22810  43609  12224  25643  89884  31149  85423  32581  34374  70873 

141  .  11959  94202  02743  86847  79725  51811  12994  76844  05320  54236  53891  70226  38632  84776 

142  .  11644  13792  98190  01424  30078  28197  55583  05197  47714  68440  22016  79204  06862  94451 

143  .  06307  97912  68110  59812  95448  43244  31262  88880  13040  16458  43813  89416  42482  33939 

144  .  76285  75714  89585  99296  52640  46518  55486  90754  88932  19937  57119  23251  55619  23679 

145  .  55322  07589  39600  60866  63007  20007  66819  84164  61131  81429  60676  42807  78286  29015 

146  .  78017  90028  90220  92503  83375  26986  74399  30850  88567  29169  72816  53357  15428  86932 

147  .  44768  43342  20696  26331  43140  69744  82928  24988  94237  46138  77426  39039  55596  12655 

148  .  25100  19336  14605  86603  51680  97678  24261  02464  86563  74812  60069  71674  15478  47642 

149  .  83612  46623  62876  85197  07824  91392  58317  37726  84628  42221  10268  20692  15699  29167 

150  .  41347  81666  82961  60413  71020  83658  02415  33322  66036  98712  46795  16308  28413  05417 

151  .  38128  51178  75096  13609  16110  73533  42564  59870  29399  67834  91055  89917  51096  08901 

152  .  60950  00455  73254  96067  50717  13878  03216  78274  65863  37011  91283  33914  91303  49328 

153  .  90524  17320  29832  96118  75792  25326  22940  24904  80523  38928  91374  55597  97567  38914 

154  .  49897  18278  67160  39408  97056  43517  84426  59650  20247  19293  02019  14790  02852  05819 

155  .  18494  99209  81060  19488  65596  59787  47939  91225  98768  43688  00438  05548  09443  82897 

156  . 65373  72984  30171  37741  70203  94094  87261  30056  58124  70133  18936  02138  59372  09075 

157  .  40653  12843  04213  70925  95360  55774  76439  61768  52817  81151  52188  31940  54273  49032 

158  .  51638  22238  56344  44587  83231  50317  74541  07719  25472  41602  77318  15145  57515  07633 

159  .  69742  99303  62578  83575  30337  07488  51941  84316  42067  49692  28616  29101  03013  73449 

160  .  58012  74072  67488  74580  47992  69482  58624  17106  47538  13452  22620  24260  40155  74716 

161  . 18348  19855  42887  08279  43206  47077  42637  45606  00011  20662  14642  49984  94509  56380 

162  .  59614  09193  58064  29086  44385  45740  70752  05663  49081  26960  57454  99264  24142  74648 

163  . - .  75688  28630  39210  52897  62748  72658  98059  67202  72789  01869  13496  14663  87645  89713 

164  .  13941  77802  69101  70061  35460  34576  15412  81304  58757  35498  94830  75521  00603  97701 

165  .  96656  86420  96475  86468  54463  96419  55417  41376  76886  19008  66877  35934  59801  00497 

166  .  03363  82042  15942  14549  38324  87094  19069  67690  11087  68570  22591  65232  85915  91499 


Federal  Register  /  VoL  58,  No.  203  /  Friday.  October  22,  1993  /  Rules  and  Regulations  54831 


Random  Number  Table— Continued 


UneCoL 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1fi7 

70366 

naaan 

^156 

^^6 

13240 

5740T 

91407 

^160 

07379 

9d^7 

38918 

^5700 

168 . . . . . . 

47870 

36605 

12927 

16043 

53257 

^7^ 

52721 

731M 

48025 

76074 

95605 

41646 

14W7 

169 . . . 

79504 

77606 

22761 

30518 

28373 

73898 

30550 

76684 

77366 

04690 

61667 

64798 

66276 

170 . . . . 

46967 

74841 

50923 

15339 

37755 

98995 

40162 

89561 

69199 

42257 

11647 

48779 

97907 

171  . . . 

14558 

50769 

35444 

59030 

87516 

48193 

02945 

00922 

48189 

04724 

21263 

20892 

92955 

90251 

172 . . . . . 

12440 

25057 

01132 

38611 

28135 

68089 

10954 

10097 

54243 

50856 

65435 

79377 

53890 

173 . . . 

32293 

29938 

68653 

10497 

98919 

46587 

77701 

99119 

93165 

17638 

23097 

21468 

36992 

174 _ _ _ _ 

10640 

21875 

72462 

77981 

56550 

55999 

'87310 

69643 

45124 

25748 

00844 

96831 

30651 

175 . . . 

47615 

23169 

39571 

56972 

20628 

21788 

51736 

33133 

72696 

32605 

41569 

76148 

91544 

21121 

176 . . . . . 

16948 

11128 

71624 

72754 

49084 

96303 

27830 

45817 

67867 

18062 

87453 

17226 

72904 

71474 

177 . . . . . 

21258 

61092 

66634 

70335 

92448 

17354 

48608 

66520 

06442 

59664 

20420 

39201 

69549 

178 . . . . . 

15072 

48853 

15178 

30730 

47481 

48490 

25015 

49932 

20474 

53821 

51015 

79841 

32405 

179 . ; . 

99154 

57412 

09858 

65671 

60655 

71479 

63520 

31357 

56968 

06729 

34465 

70685 

04184 

25250 

180 . . . . 

08759 

6^089 

23706 

32994 

35426 

36666 

63988 

98844 

37533 

08269 

27021 

45886 

22835 

78451 

181  . .  .  . . 

67323 

57a'i9 

61114 

62192 

47547 

58023 

34886 

98777 

75442 

95592 

06141 

73117 

182 . . 

09255 

13986 

84834 

20764 

72206 

89393 

93438 

88730 

78955 

18952 

58740 

183 . . . . 

36304 

74712 

00374 

10107 

85061 

69228 

81969 

92216 

03568 

81869 

52824 

27954 

184 . . . . . 

15884 

67429 

86612 

47367 

10242 

44880 

12060 

44309 

46629 

551(» 

66793 

93173 

13311 

186 . 

18745 

32031 

35303 

06134 

33925 

03044 

95418 

04917 

57596 

24876 

61733 

928‘M 

64454 

186 _ _ _ 

72934 

40086 

88292 

65728 

38300 

42323 

98373 

48971 

59943 

36538 

05976 

82118 

187 . . . 

17626 

02944 

20910 

57662 

80181 

38579 

24580 

90529 

52303 

29401 

57824 

81062 

188 _  _ 

27117 

61399 

50967 

41399 

81636 

16663 

15634 

79717 

94696 

59240 

25543 

97989 

90946 

1R9  . 

93995 

18678 

90012 

63645 

85701 

85269 

68331 

00389 

72571 

15210 

20769 

96176 

190 . . . . . 

67392 

88421 

09623 

80725 

62620 

64162 

29560 

00519 

84545 

08004 

24526 

41252 

14521 

191  _ _ _ _ _ 

04910 

12261 

37566 

80016 

21245 

69377 

85658 

55263 

68667 

78770 

14513 

18099 

192 . . . . . 

81453 

20283 

79929 

59839 

23675 

13245 

74124 

74703 

95588 

21014 

37078 

39170 

193 . 

19480 

75790 

48539 

23703 

15537 

48885 

02861 

86587 

74539 

90799 

58789 

96257 

02706 

194 . . . 

21456 

13162 

74608 

81011 

55512 

07481 

93551 

72189 

76261 

91206 

89941 

15132 

37738 

59284 

195 . 

89406 

20912 

.46189 

76376 

25538 

87212 

20748 

12831 

57168 

16817 

79121 

18929 

40628 

19fi  . 

09866 

07414 

55977 

16419 

01101 

69343 

tm 

94302 

80703 

57910 

36933 

S7771 

IP! 

03003 

197 . . . 

86541 

24681 

23421 

13521 

28000 

94917 

07423 

57523 

97234 

63951 

42876 

ESS 

¥5f!t] 

58160 

198 . . . . 

10414 

96941 

06205 

72222 

57167 

83902 

07460 

69507 

10600 

08858 

07685 

44472 

27040 

199 _ _ _ _ 

49942 

06683 

41479 

56962 

56288 

42853 

92186 

20632 

62045 

78812 

36895 

51851 

10689 

200  . . . 

23995 

68882 

42291 

23374 

24299 

27024 

67460 

94783 

40937 

16961 

26053 

78749 

21963 

[FR  Doc.  93-25669  Filed  10-21r93;  8:45  am] 
BIUJNQ  CODE 


54832 


Federal  Register  /  Vol.  58.  No.  203  /  Friday,  October  22,  1993  /  Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

National  Highway  Traffic  Safety 
Administration 

23CFR  Part  1260 
[Docket  No.  93-8;  Notice  3] 

RIN  2127-AE52 

Certification  of  Speed  Limit 
Enforcement;  Revision  of  Procedures 

AGENCY:  Federal  Highway 
Administration  (FHWA)  and  National 
Highway  Traffic  Safety  Administration 
(NHTSA),  Department  of 
Transportation. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking  (SNPRM). 

SUMMARY:  This  supplemental  notice 
proposes  additional  sanctions  against  a 
State  having  a  compliance  score 
exceeding  the  national  maximum  speed 
limit  compliance  score  for  each 
consecutive  year  after  a  year  of  non- 
compliance.  The  purpose  of  this 
modification  is  to  encourage  non¬ 
complying  States  to  make  efforts  to 
reduce  their  scores  in  years  succeeding 
any  year  in  which  they  exceed  the 
national  maximum  speed  limit 
compliance  score  under  23  CFR  part 
1260. 

DATES:  Comments  must  be  received  by 
December  20, 1993. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  set  forth  above  and 
be  submitted  to  Docket  93-8,  Notice  3, 
HCC-10,  Federal  Highway 
Administration,  room  4232, 400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Docket  hours  are  from  8:30  a.ra. 
to  3:30  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  In 
FHWA,  Julie  Anna  Cirillo,  Chief, 
Information  Management  and  Analysis 
Branch.  202-366-2170.  In  NHTSA.  J. 
Michael  Sheehan.  Chief,  Police  Traffic 
Services  Division,  202-366—4295. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  55  mph  national  maximum  speed 
limit  (NMSL)  was  first  instituted  in 
1974.  FHWA  and  NHTSA  have  shared 
responsibility  for  the  enforcement  of  the 
NMSL.  The  Secretary  of  Transportation 
was  required  to  propose  changes  to  23 
CFR  part  659,  currently  governing  the 
NMSL.  pursuant  to  section  1029  of 
Public  Law  102-240,  the  Intermodal 
Siuface  Transportation  Efficiency  Act  of 
1991  (ISTEA).  Because  of  this  statutory 
mandate,  FHWA  and  NHTSA  published 
proposed  modifications  to  part  659  in 


the  Federal  Register  on  January  4, 1993 
(58  FR  186)  (the  NPRM). 

ISTEA  requires  that  a  new  rule 
establish  speed  limit  compliance 
requirements  on  65  mph  roads,  in 
addition  to  55  mph  roads,  and  include 
a  formula  for  determining  compliance 
by  the  States  with  such  requirements.  In 
addition,  section  1029(c)(1)(A)  of  ISTEA 
provides  *  *  for  the  transfer  of 
apportionments  imder  section  104(b)  of 
title  23,  United  States  Code  (other  than 
paragraph  (5)),  if  a  State  fails  to  enforce 
speed  limits  in  accordance  with  this 
section,  [and  the  rulemaking  authorized 
by  section  1029),”  However,  the 
legislation  does  not  specify  the  amount 
of  the  apportionments  to  be  transferred 
or  designate  the  program  area  to  which 
the  apportionments  would  be 
transferred. 

A  final  rule,  published  elsewhere  in 
today’s  Federal  Register,  revises  NMSL 
procedures  and  provides  that  the 
penalty  transfer  from  highway 
construction  funds  to  23  U.S.C.  402 
programs  would  not  exceed  the  greater 
of  (i)  one  and  one-half  percent  of  the 
construction  funds,  or  (ii)  the  total 
section  402  apportionment  for  the 
applicable  fiscal  year.  A  subsequent 
year  penalty  was  not  proposed  in  the 
NPRM  and,  therefore,  is  not 
incorporated  into  the  final  rule 
published  today. 

Some  commenters  objected  to  the 
absence  of  incentives  in  the  NPRM  for 
States  to  seek  improvement  in  their 
national  maximum  speed  limit 
compliance  scores,  and  suggested  the 
creation  of  such  incentives.  The  Arizona 
Department  of  Public  Safety  said  that 
the  "most  significant  problem  with  the 
proposed  rule  is  the  lack  of  incentives 
for  states  to  achieve  higher  compliance 
rates."  Advocates  for  Highway  and  Auto 
Safety  suggested  that  the  transfer  of  an 
additional  one  percent  of  construction 
funds  should  occiir  for  each  succeeding 
year  of  non-compliance  to  a  maximum 
of  5  percent. 

The  agencies  stated  in  the  NPRM  that 
"a  greater  amoxmt,  exceeding  the  total 
section  402  apportionments,  would 
overburden  a  States’s  highway  safety 
planning  process  and  ability  to  expend 
the  fun^  as  intended.”  One  commenter, 
the  Coalition  for  Consumer  Health  & 
Safety,  strongly  disagreed  with  this 
view,  and  encouraged  the  agencies  to 
consider  disregarding  the  amoimt  of  the 
section  402  apportionment  as  a  limit  for 
the  funding  of  the  penalty  transfer. 

The  House  bill  had  stated  that  the 
amount  to  be  transferred  would  range 
from  one  to  five  percent  of  the 
designated  apportionments  for  the  first 
year  of  non-compliance  and  from  two  to 
ten  percent  for  two  or  more  consecutive 


years  of  non-compliance.  The  amounts 
were  to  be  transferred  to  the  highway 
safety  grant  programs,  authorized  under 
section  402  of  the  Highway  Safety  Act 
of  1966,  23  U.S.C.  402.  The  Senate  bill 
did  not  provide  for  a  transfer  of 
apportionments.  In  adopting  the 
House’s  transfer  penalty  without  the 
House  language  pertainmg  to  amounts, 
the  confei'ees  included  the  following 
statement  on  page  328  of  the  report 
accompanying  ffie  conference  bill: 

The  Conference  Substitute  applies  that 
same  reprogramming  provision  and 
Secretarial  discretion  with  regard  to  the 
percentage  transferred  as  in  the  House  bill. 

In  reviewing  the  ranges  of  the  House 
bill  for  the  purpose  of  proposing  a 
reasonable  amount  to  be  utilized  by  a 
non-complying  State,  the  agencies 
determined  that  one  and  one-half 
percent  of  the  designated  apportionment 
for  each  State  approximated  the  total 
amount  of  its  402  program.  The  NPRM 
therefore  proposed  a  transfer  of  the 
above-referenced  portion  of  these  funds 
to  the  section  402  program  with  an 
emphasis  on  speed  limit  enforcement. 
However,  the  final  rule,  published 
elsewhere  in  today’s  Federal  Register, 
no  longer  emphasizes  speed  limit 
enforcement  or  any  other  specific 
highway  safety  program. 

Since  the  final  rule  provides 
additional  flexibility  to  States  to  use  the 
transferred  funds  for  highway  safety 
activities,  other  than  speed  enforcement, 
the  agencies  are  reconsidering  their 
proposal  to  limit  the  amoimt 
transferred.  The  agencies  request 
comments  on  this  SNPRM  about 
revising  the  regulation  to  provide  that 
the  amount  transferred  may  exceed  the 
total  section  402  program  fiscal  year 
apportionment,  but  only  in  years 
successive  to  a  year  in  which  a  State’s 
compliance  score  is  greater  than  the 
maximum  allowable  compliance  score. 
This  would  permit  an  increase  to  as 
high  as  two  and  one-half  percent  of 
funds  apportioned  for  hi^way 
construction.  'This  kind  of  penalty 
transfer  would  more  closely  follow  the 
intent  of  the  House  bill  for  succeeding 
year  non-complying  NMSL  States. 

More  importantly,  the  agencies 
believe  that  the  proposed  additional 
penalty  transfer  for  succeeding  year 
non-compliance  provides  incentive  for  . 
NMSL  score  improvement.  In  its  present 
form,  the  final  nile  would  permit  a  non- 
complying  State  to  remain  in  a  penalty 
category  year  after  year  and  adapt  to  a 
relatively  minimal  transfer  of  funds, 
especially  in  view  of  the  graduated 
penalty  categories  adopted  in  the  final 
rule. 
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Accordingly,  the  agencies  propose  to 
add  subsection  (d)  to  §  1260.19.  This 
change,  if  adopted  in  a  final  rule,  would 
have  the  effect  of  transferring  a 
maximum  of  two  and  one-half  percent 
of  the  funds  apportioned  to  the  State  for 
Federal-aid  hi^ways  and  highway 
safety  constiu^on  programs  under 
section  104(b)  of  title  23.  United  States 
Code  (other  than  paragraph  (5))  to  the 
State's  apportionment  under  23  U.S.C. 
402  for  the  fiscal  year.  This  maximum 
amount  would  be  transfeited  if  such 
State  (1)  was  in  the  highest  penalty 
category  pursuant  to  §  1260.19(c)  (i)-(iv) 
’in  the  immediately  previous  fiscal  year, 
and  (2)  did  not  improve  its  score  in  the 
ciurent  fiscal  year  so  as  to  be  within  the 
range  of  scores  for  the  applicable  second 
highest  penalty  category  established  in 
§  1260.19(c)  (i)-(iv). 

Under  this  proposed  change,  a  non¬ 
complying  State  may  avoid  &e 
additional  one  percent  subsequent  year 
penalty  transfer  if  it  improves  its  score 
into  a  lower  penalty  category.  Such  a 
State  would  then  be  subject  only  to  the 
amount  of  penalty  for  that  category 
under  §  1260.19(c).  If  a  non-complying 
State  does  not  improve  into  a  lower 
penalty  category,  or  has  a  worse  score 
which  moves  it  into  a  higher  category, 
the  State's  penalty  transfer  shall  be  the 
transfer  amount  for  that  category  plus 
the  additional  one  percent  penalty. 

The  agencies  believe  that  it  is 
appropriate  to  impose  an  additional 
penalty  on  any  State  that  is  out  of 
compliance  and  does  not  make 
sufficient  improvement  to  reduce  its 
penalty  in  two  or  more  consecutive 
years,  particularly  since  the  current 
range  between  penalty  categories 
approximates  only  10  per  cent  of  the 
total  score.  However,  the  agencies  solicit 
comments  on  whether  States  should  be 
provided  some  relief  from  additional 
penalties  if  they  show  improvement  in 
their  compliance  score  (such  as  at  least 
a  5  per  cent  improvement  in 
compliance)  but  their  compliance  score 
does  not  place  them  in  a  lower  category. 

In  addition,  a  minor  revision  woiud 
be  made  to  §  1260.21(c)  to  clarify  that 
the  23  U.S.C  402  apportionment 
amount  may  be  exceeded  for  non¬ 
complying  subsequent  year  penalty 
transfers. 

Regulatory  Analyses  and  Notices 
Civil  Justice  Reform 

This  proposed  change  to  the  rule 
would  not  have  any  preemptive  or 
retroactive  effect.  It  imposes  no 
requirements  on  the  States,  but  rather 
encourages  States  to  consider  enacting 
and  enforcing  legislation  requiring 
speed  limits  and  speed  limit 


enforcement  through  the  potential 
redesignation  of  Federal  highway 
construction  funds  to  safety  progrtuns. 
Any  redesignation  of  funds  would  not 
take  place  until  FY  1997.  If  a  non¬ 
complying  State  (1)  submits  data 
sho^^g  that  its  Ughway  speeds  are 
below  certain  national  levels,  and  (2)  a 
certification  from  the  Governor 
reporting  that  the  State  is  enforcing  the 
speed  li^ts  on  public  highways  in 
accordance  with  23  U.S.C.  154,  then  it 
shall  not  be  subject  to  the  proposed 
subsequent  year  sanction  which 
redesignates  an  additional  amount  of 
funds  to  the  State’s  apportionment  of 
safety  grant  programs.  The  transfer 
amount  could  be  as  high  as  two  and 
one-half  percent  of  a  State’s 
apportionment  for  Federal-aid  highways 
and  highway  safety  construction 
programs.  Tlie  authorizing  legislation 
for  &e  proposed  rule  does  not  establish 
a  procedure  for  judicial  review  of  final 
rules  promulgated  under  its  provisions. 
There  is  no  requirement  that  individuals 
submit  a  petition  for  reconsideration  or 
other  administrative  proceedings  before 
they  may  file  suit  in  court. 

Federal  Regulation  and  DOT  Regulatory 
Policies  and  Procedures 
The  agencies  have  analyzed  the  effect 
of  this  proposed  action  and  determined 
that  it  is  not  “major.”  Because  of  the 
public's  interest  in  the  55/65  MPH 
speed  limit,  it  is  considered  to  be 
“significant”  within  the  meaning  of 
Department  of  Transportation  regulatory 
policies  and  procedures.  The  agencies 
have  prepared  an  addendum  to  the 
Final  Regulatory  Evaluation  (AFRE)  for 
this  proposal,  and  made  it  available  in 
the  public  docket.  A  copy  of  the  AFRE 
may  be  obtained  by  writing  to  the  public 
dodcet  at  the  address  referenced  above. 

The  AFRE  assigns  no  additional  cost 
under  this  proposal.  The  AFRE 
indicates  that  at  least  three  States 
(Connecticut,  Meissachusetts  and 
Wyoming)  could  be  subject  to  the 
subsequent  year  penalty  if  they  were  not 
able  to  improve  their  compliance  scores 
during  subsequent  years. 

Regulatory  Flexibility  Act 
In  compliance  with  the  Regulatory 
Flexibility  Act.  the  agencies  have 
evaluated  the  effects  of  this  proposed 
action  on  small  entities.  Based  on  the 
evaluation,  we  certify  ^t  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Final  Regulatory 
Evaluation  concluded  that  there  would 
be  no  significant  impact  on  small 
businesses  since  the  portion  of  the 
highway  construction  funds  going  to 
noncompliant  States  would  not  be  lost. 


but  only  transferred  to  highway  safety 
programs.  Accordingly,  the  preparation 
of  a  Regulatory  Flexibility  Analysis  is 
unnecessary. 

Paperwork  Reduction  Act 
The  requirement  relating  to  the  finai 
rule,  that  each  State  must  submit  speed 
data  and  related  certification 
information  necessary  to  calculate  it 
compliance  score,  is  considered  to  be  an 
information  collection  requirement,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  part  1320.  Accordingly,  this 
information  collection  requirement  has 
been  previously  submitted  to  and 
approved  by  OMB,  pursuant  to  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501.  et  seq.)  The 
requirement  has  been  approved  through 
January  31. 1996.  with  the  OMB  control 
number  No.  2125-0027.  This  proposal 
contains  no  additional  information 
collection  requirement. 

National  Environmental  Policy  Act 

The  agencies  have  analyzed  this  ^ 
proposed  action  for  the  purpose  of  j 
compliance  with  the  National  i 

Environmental  Policy  Act  and  have 
determined  that  it  will  not  have  a  i 
significant  effect  on  the  humem  ‘ 

environment. 

Executive  Order  12612  (Federalism! 

This  action  has  been  analyzed  in 
accordance  with  Executive  Order  12612. 
concerning  Federalism.  The  rule's 
provisions  are  likely  to  affect  the 
allocations  of  States’  resources,  the  way 
they  measure  their  success  in  traffic  law 
enforcement,  relationships  among  State 
agencies,  and  the  distribution  of  Federal 
funds  between  States’  highway 
construction  and  safety  programs.  All  of 
these  effects  may  fairly  be  regarded  as 
Federalism  impacts.  However,  the  basic 
requirements  of  the  rule  (i.e.,  the 
potential  redistribution  of  Federal 
Kmds)  are  mandated  by  statute,  so  the 
agencies  do  not  have  discretion  to 
mitigate  these  impacts.  The  agencies 
have  carefully  considered  the  comments 
of  State  agencies  in  shaping  the  details 
of  the  rule. 

Comments  to  the  Docket 

The  agencies  are  providing  a  30-day 
comment  period  for  interested  parties  to 
present  data,  view's,  and  arguments  on 
the  proposed  action.  The  agencies  invite 
comments  on  the  issues  raised  in  this 
notice  and  any  other  issues  commenters 
believe  are  relevant  to  this  action.  All 
comments  must  not  exceed  15  pages  in 
length  (49  CFR  553.21).  This  limitation 
is  intended  to  encourage  commenters  to 
detail  their  primary  arguments  in  a 
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concise  fashion.  Necessary  attachments 
may  be  appended  to  these  submissions 
without  regard  to  the  15-page  limit. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule,  if  one  is  issued, 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  The  eigencies 
will  continue  to  file  relevant 
information  in  the  docket  as  it  becomes 
available  after  the  closing  date  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
of  receipt  of  their  comments  by  the 
docket  should  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receipt  of  the 
comments,  the  docket  supei^sor  will 
return  the  postcard  by  mail. 

List  of  Subjects  in  23  CFR  Part  1260 

Grant  programs — transportation. 
Highway  and  roads.  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements,  Speed  limit.  Traffic 
regulations. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program). 

In  consideration  of  the  foregoing,  the 
FHWA  and  NHTSA  hereby  propose  to 
amend  part  1260  to  chapter  n, 
subchapter  C  of  title  23,  CFR,  as  set 
forth  below. 

PART  1260-CERnFICATION  OF 
SPEED  LIMIT  ENFORCEMENT 

1.  The  authority  citation  for  part  1260 
would  continue  to  read  as  follows: 

Authority:  23  U.S.C  118, 141, 154,  315  and 
delegations  of  authority  at  49  C^  1.48  and 
1.50. 

2.  Paragraph  (d)  would  be  added  to 
§  1260.19  as  follows: 

f  1260.19  Effect  of  (allure  to  certify  or  to 
meet  compliance  standards 
***** 

(d)  An  additional  one  percent  of  the 
funds  apportioned  to  the  State  under  23 
U.S.C.  104(b)(1),  104(b)(2).  104(b)(3). 
104(b)(4)  and  104(b)(6)  shdl  be 
transferred  pursuant  to  paragraph  (b)  of 
this  section  to  such  State’s  highway 
safety  grant  program  fund  under  23 
U.S.C.  402  for  the  fiscal  year  subsequent 
to  the  fiscal  year  in  whic^  the  State 


submitted  its  compliance  score  if  the 
Secretary  determines  that  the  State's 
compliance  score  calculated  pursuant  to 
§  1260.15(d)  is  in  the  same  or  a  higher 
penalty  category  as  the  State’s 
compliance  score  submitted  in  the  prior 
fiscal  year,  as  provided  by  paragraphs 
(a)  (1)  through  (4)  of  this  section. 

*  *  *  *  * 

3.  Section  1260.21  would  be  amended 
by  revising  paragraph  (c)  as  follows: 

§  1260.21  Penalty  reduction  and 
notification  of  noncompllance. 
***** 

% 

(c)  The  State  shall  expend  any 
transferred  funds  pursuant  to 
§  1260.19(b)  for  section  402  programs 
within  that  State.  In  no  instance  shall 
such  transfer  exceed  the  total  section 
402  apportionment  for  that  fiscal  year, 
prior  to  any  penalty  reduction,  except  in 
the  case  of  a  subsequent  year  penalty  as 
provided  in  §  1260.19(d). 

Issued  on;  October  14, 1993. 

Rodney  E.  Slater, 

Administrator.  Federal  Highway 
Administration. 

Howard  M.  Smolkin, 

Executive  Director,  National  Highway  Traffic 
Saf^  Administration. 

[FR  Doc.  93-25690  Filed  10-21-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  117, 302,  and  355 
[SW  H-FRL-4792-5] 

Reportable  Quantity  Adjustments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  changes  to 
the  Designation,  Reportable  Quantities, 
and  Notification  requirements  for 
hazardous  substances  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  The  table  of  hazardous 
substances  is  being  revised  to:  (1)  Add 
47  hazardous  air  pollutants  and  adjust 
their  reportable  quantities  (RQs);  (2)  add 
five  other  hazardous  air  pollutants  that 
are  broad  generic  categories  of 
substances;  (3)  add  to  the  table  of 
hazardous  substances  and  adjust  the 
RQs  for  10  hazardous  wastes  listed  or 
proposed  to  be  listed  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA);  and  (4)  adjust  the  RQs  for 
five  hazardous  wastes  that  are  already 
on  the  table.  In  addition,  the  Agency  is 
proposing  to  make  conforming  changes 
to  the  Clean  Water  Act  (CWA)  table  of 
hazardous  substances  emd  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA)  tables  of 
extremely  hazardous  substances. 

DATES:  Comments  must  be  submitted  on 
or  before  December  20, 1993. 

ADDRESSES:  Comments:  Comments 
should  be  submitted  in  triplicate  to: 
Emergency  Response  Division, 

Attention:  Superfund  Docket  Clerk, 
Docket  Number  102  RQ-CAA, 

Superfund  Docket  Room  M2427,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 

Release  Notification:  The  toll-fi'ee 
telephone  number  of  the  National 
Response  Center  is  800-424-8802;  in 
the  Washington,  DC  metropolitan  area, 
the  number  is  202-267-2675. 

Docket:  Copies  of  materials  relevant  to 
this  rulemaking  are  contained  in  room 
M2427  at  the  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460  (Docket  Number 
102  RQ-CAA).  The  docket  is  available 
for  inspection  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays. 
Appointments  to  review  the  docket  can 
be  made  by  calling  202-260-3046.  The 
public  may  copy  a  maximum  of  267 
pages  from  any  regulatory  docket  at  no 
cost.  If  the  number  of  pages  copied 


exceeds  267,  however,  a  charge  of  $0.15 
will  be  incurred  for  each  page  after  page 
100. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  RCRA/Superfund  Hotline  at  800- 
424-9346  (in  Ae  Washington,  DC 
metropolitan  area,  contact  703-920- 
9810).  The  Telecommunications  Device 
for  the  Deaf  (TDD)  Hotline  number  is 
800-553-7672  (in  the  Washington,  DC 
metropolitan  area,  contact  703-486- 
3323);  or  Ms.  Gerain  H.  Perry,  Response 
Standards  and  Criteria  Branch, 
Emergency  Response  Division  (5202G), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  ^ 

20460  or  at  703-603-8780. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Statutory  Authority 
The  Comprehensive  Environmental 
Response,  ^mpensation,  and  Liability 
Act  of  1980  (CERCLA)  (Pub.  L.  96-510), 
42  U.S.C.  9601  et  seq.,  as  amended, 
established  broad  Federal  authority  to 
respond  to  releases  or  threats  of  releases 
of  hazardous  substances  from  vessels 
and  facilities.  The  term  “hazardous 
substance”  is  defined  in  section  101(14) 
of  CERCLA  chiefly  by  reference  to 
various  Federal  environmental  statutes. 
For  example,  the  term  includes  "any 
hazardous  air  pollutant  listed  under 
section  112  of  the  Clean  Air  Act”  (CAA), 
and  “any  hazardous  waste  having  the 
characteristics  identified  under  or  listed 
pursuant  to  section  3001  of  the  Solid 
Waste  Disposal  Act  *  *  *,”  also  known 
as  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  Under  CERCLA 
section  102(a),  any  substance  that,  when 
released  into  the  environment,  may 
present  substantial  danger  to  public 
health  or  welfare  or  the  environment 
may  be  designated  as  a  CERCLA 
hazardous  substance.  Designation  as  a 
CERCLA  hazardous  substance  means 
that  a  release  of  this  substance  requires 
an  immediate  report  to  the  National 
Response  Center  when  the  amount 
released  is  equal  to  or  greater  than  the 
reportable  quantity  (RQ)  listed  in  40 
CFR  part  302. 

Section  102(b)  of  CERCLA  establishes 
RQs  for  releases  of  CERCLA  hazardous 
substances  at  one  pound,  imless  a 
substance  has  a  different  RQ  established 
under  section  311(b)(4)  of  the  Clean 
Water  Act  (CWA).  Section  102(a)  of 
CERCLA  authorizes  EPA  to  adjust  these 
RQs  by  regulation. 

Under  (SiRCLA  section  103(a),  the 
person  in  charge  of  a  vessel  or  facility 
fi'om  which  a  CERCLA  hazardous 
substance  has  been  released  in  a 
quantity  that  equals  or  exceeds  its  RQ 
must  immediately  notify  the  National 


Response  Center  (see  40  CFR  302.6)  and 
State  and  local  response  authorities,  as 
required  by  section  304  of  the 
Emergency  Planning  and  Community 
Right-to-know  Act  of  1986  (EPCRA) 

(Pub.  L.  99-499),  42  U.S.C.  11001  et  seq. 
(see  40  CFR  355.40). 

B.  Background  of  This  Rulemaking 

The  CERCLA  list  needs  to  be  changed 
because  (1)  RCRA  listing  rules  and  the 
rule  revising  the  RCRA  toxicity 
characteristics  iiicorporated  additional 
substances  into  the  ^RCLA  list  and  (2) 
amendments  to  the  CAA,  signed  into 
law  on  November  15, 1990  (Pub.  L.  101- 
549),  also  incorporated  substances  into 
the  CERCLA  list.. 

Under  section  112  of  the  CAA,  as 
amended,  190  specific  substances  or 
broad  generic  categories  of  substances 
are  listed  as  hazardous  air  pollutants;  52 
of  these,  47  individual  substances  and 
five  broad  generic  categories  of 
substances,  were  not  previously  listed 
individually  on  the  CERCLA  hazardous 
substance  list.  The  substances  not 
previously  listed  became  hazardous 
substances  pursuant  to  CERCLA  section 
101(14),  and  under  CERCLA  section 
102(b)  these  substances  were  assigned  a 
one-pound  statutory  RQ.  The  U.S. 
Environmental  Protection  Agency  (EPA) 
is  proposing  today  to  adjust  the 
statutory  one-pound  RQs  for  the  47 
hazardous  air  pollutants  that  are 
individual  substances.^  EPA  also  is 
proposing  today  to  adjust  the  RQs  of  15 
RC^  waste  streams.  The  proposed  RQ 
adjustments  cover  three  classes  of 
substances:  (1)  RCRA  wastes  that  are 
already  on  the  CERCLA  list  with  one- 
pound  RQs;  (2)  RCRA  wastes  that  are 
already  on  the  CERCLA  list  with  1,000- 
pound  RQs;  and  (3)  wastes  proposed  to 
be  listed  under  RCRA  that  have  not  yet 
been  finalized  as  RCRA  wastes. 

The  methodology  and  criteria  used  to 
adjust  RQs  for  CERCLA  hazardous 
substances  was  promulgated  in  the  final 
rules  that  were  published  on  April  4, 
1985  (50  FR  13456)  and  August  14, 1989 
(54  FR  33418  and  54  FR  33426). 

II.  Reportable  Quantity  Adjustments 
A.  Introduction 

In  today’s  rule,  EPA  is  proposing  to 
adjust  the  one-pound  statutory  RQs  for 
the  47  individual  hazardous  substances 
based  upon  specific  scientific  and 
technical  criteria  that  relate  to  the 
possibility  of  harm  from  the  release  of 

>  As  discussed  in  Section  IV  of  this  preamble, 
EPA  is  evaluating  several  possible  options  for 
assigning  RQs  to  the  five  hazardous  air  pollutants 
that  are  broad  generic  categories  and  is  requesting 
public  comments  on  these  options  in  this  proposed 
rule. 
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a  CERCLA  hazardous  substance  in 
certain  amounts.  2  RQs  represent  a 
determination  only  of  possible  or 
potential  harm,  not  that  releases  of  a 
particular  amount  of  a  hazardous 
substance  necessarily  will  be  harmful  to 
the  public  health  or  welfare  or  the 
environment.  The  quantity  released  is 
but  one  factor  considered  by  the 
government  when  assessing  the  need  to 
respond  to  such  a  release.  Other  factors 
include,  but  are  not  limited  to,  the 
location  of  the  release,  its  proximity  to 
drinking  water  supplies  or  other 
valuable  resources,  and  the  likelihood  of 
exposure  or  injury  to  nearby 
populations.  The  RQ  adjustments 
proposed  today  would  enable  EPA  to 
focus  its  resources  on  those  releases  that 
are  most  likely  to  pose  potential  threats 
to  public  health  or  welfare  or  the 
environment.  These  adjustments  would 
also  relieve  the  regulated  commimity 
and  emergency  response  personnel  from 
the  burden  of  making  and  responding  to 
reports  of  releases  that  are  imlikely  to 
pose  such  threats. 

B.  Summary  of  the  Reportable  Quantity 
Adjustment  Methodology 

EPA  has  wide  discretion  in  adjusting 
the  statutory  RQs  for  hazardous 
substances  under  CERCLA. 
Administrative  feasibility  and 
practicality  are  important 
considerations.  EPA’s  methodology  for 
adjusting  the  RQs  of  individual 
hazardous  substances  begins  with  an 
evaluation  of  the  intrinsic  physical, 
chemical,  and  toxicological  propeities 
of  each  hazardous  substance.^  *^6 
intrinsic  properties  examined— called 
"primary  criteria” — are  aquatic  toxicity, 
mammalian  toxicity  (oral,  dermal,  and 
inhalation),  ignitability,  reactivity, 
chronic  toxicity,  and  potential 
ceircinogenicity. 

Generally,  for  each  intrinsic  property, 
EPA  ranks  hazardous  substances  on  a 
scale,  associating  a  specific  range  of 
values  on  each  scale  with  an  RQ  value 
ot  1, 10, 100, 1,000,  or  5,000  pounds. 
The  data  for  each  hazardous  substance 
are  evaluated  using  various  primary 
criteria;  each  hazardous  substance  may 
receive  several  tentative  RQ  values 
based  on  itsparticular  intrinsic  < 
properties.  Ine  lowest  of  the  tentative 
R(^  becomes  the  "primary  criteria  RQ” 
for  that  substance. 

After  the  primary  criteria  RQs  are 
assigned,  substances  are  further 
evaluated  for  their  susceptibility  to 


3  S«e  Section  IV  of  thi*  preamble  for  a  diacussion 
of  possible  options  for  assigning  RC^  to  the  five 
brMd  generic  categories. 

*  A  different  methodology  appUea  for  assigniirg 
adjusted  RC^  to  radionuclides  (see  S4  FR  22524, 
May  24, 1989). 


certain  degradative  processes,  which  are 
used  as  secondary  adjustment  criteria. 
These  natural  degradative  processes  are 
biode^adation,  hydrolysis,  and 
photolysis  (BHP).4  If  a  haz^ous 
substance,  when  released  into  the 
environment,  degrades  relatively 
rapidly  to  a  less  hazardous  form  by  one 
or  more  of  the  BHP  processes,  its  RQ  (as 
determined  by  the  primary  RQ 
adjustment  criteria),  is  generally  raised 
one  level.9  This  adjustment  is  made 
because  the  relative  potential  for  harm 
to  public  health  or  welfare  or  the 
environment  posed  by  the  release  of 
such  a  substance  if  reduced  by  these 
degradative  processes.  Conversely,  if  a 
hazardous  substance  degrades  to  a  more 
hazardous  product  after  its  release,  the 
original  substance  is  assigned  an  RQ 
equal  to  the  RQ  for  the  more  hazardous 
substance,  which  may  be  one  or  more 
levels  lower  than  the  RQ  for  the  original 
substance.  The  downward  adjustment  is 
appropriate  because  the  hazard  posed 
by  the  release  of  the  original  substance 
is  increased  as  a  result  of  BHP. 

After  hazarilous  substances  are 
evaluated  for  the  primary  and  secondary 
criteria.  EPA  has  proposed  (54  FR 
35988,  August  30, 1989)  that  substances 
be  further  evaluated  by  applying  the 
methodology  for  developing  thn^old 
planning  quantities  (TP^)  pursuant  to 
EPCRA  section  302  iising  the  following 
steps.  First,  the  screening  criteria  used 
to  identify  extremely  haz^dous 
substances  (EHSs)  (see  51  FR  41570, 
November  17, 1986)  would  be  applied 
to  the  hazardous  substances  being 
evaluated.  Second,  a  level  of  concern 
would  be  established  for  each  hazardous 
substance  that  meets  the  screening 
criteria.^  Third,  the  dispersion  potential 
of  each  of  these  hazardous  substances 
would  be  assessed  by  considering  its 
physical  state  and  volatility.  The  level 
of  concern  and  dispersion  potential 
would  be  combined  to  produce  an  index 
value,  and  the  screened  substances 
would  be  ranked  according  to  this  index 


4  For  further  Information  on  the  methodology  for 
applying  BHP,  see  the  Technical  Background 
Doiaiment  to  Supp<Mt  Rulemaking  Punuanl  to 
CERCLA  Section  102,  Vohima  1.  Mardi  1985, 
available  for  iiupection  at  room  M2424,  U.S.  EPA, 
401  M  Street,  SW.,  Washington,  DC  2046a 

•  No  RQ  level  increase  based  on  BHP  occurs  if  the 
primary  criteria  RQ  is  already  at  its  hipest  possible 
level  (100  pounds  for  potential  carcinogens  and 
5000  pounds  for  all  outer  types  of  hazardous 
substances  excq>t  radionuclides).  BHP  is  not 
applied  to  radionuclides. 

•This  level  of  concern  may  be  based  on  the 
Immediately  Dangerous  to  Life  and  Health  (IDLH) 
level  devd(qMd  the  National  Institute  far 
Ocscupationd  Saf^  and  Health.  Because  most 
substances  do  not  have  published  IDLH  values, 
hovrever.  levels  of  concern  are  usually  estimated 
from  acute  mammalian  toxicity  data  for  die  most 
sensitive  qtades. 


value.  Tentative  RQs  would  be  assigned 
to  substances  using  a  table  of  index 
value  ranges.  If  the  tentative  RQ 
assigned  in  this  way  is  lower  than  the 
primary  and  (if  applicable)  secondary 
criteria  RQ,  this  tentative  RQ  resulting 
fi'om  application  of  the  TPQ  criteria 
would  become  the  adjusted  RQ.' 
Because  EPA  has  determined  that 
application  of  the  TPQ  criteria  to  the 
substances  evaluated  in  today’s 
proposed  rule  does  not  affect  any  of  the 
tentative  RQs  using  the  primary  and 
secondary  criteria,  the  content  of  this 
proposed  rule  would  be  the  same 
whether  or  not  the  proposed  expanded 
methodology  using  the  TPQ  criteria  is 
used.* 

m.  Releases  of  Ethylene  Glycol 

A.  Automobile  Antifreeze 

EPA  has  received  several  letters 
expressed  concern  about  the  reporting 
burdens  on  operators  of  automobiles  for 
personal  use  as  a  result  of  the  addition 
of  ethylene  glycol  to  the  list  of  CERdA 
substances.*  l^ylene  glycol  comprises 
over  90  percent  of  automobile  antifreeze 
and  has  a  one-pound  statutory  RQ. 
Currently,  a  release  of  just  over  one 
pound  of  antifreeze  firom  an  automobile 
must  be  reported  to  the  National 
Response  Center,  the  State  emergency 
response  commission  (SERC),  and  the 
local  emergency  planning  committee 
(LEPC).  The  proposed  adjusted  RQ  for 
ethylene  glyrol  is  5,000  pounds,  based 
on  chronic  toxicity  and  application  of 
the  secondary  RQ  adjustment  criterion 
of  biodegradation.  The  proposed  5,000- 
poimd  RQ  for  ethylene  glycol  far 
exceeds  the  amoimt  that  would  be 
released  from  an  automobile. 
Consequently,  if  the  proposed  RQ  is 
promulgated,  releases  of  antifreeze 
generally  would  not  require  reporting. 

B.  Airplane  De-icing 

Another  conunon  use  of  ethylene 
glycol  is  in  airplane  de-icing  operations 


f  For  a  mora  detaifod  description  of  how  the  TPQ 
criteria  era  used  as  a  part  of  the  RQ  eci^ustineiit 
methodology,  see  foe  Technical  Back^ound 
Document  to  Support  Ac^ustment  of  the  Reportable 
Quantities  of  foe  Extremely  Hasardotu  Substances 
Designated  as  CERCLA  Huardous  Substances, 
Vohi^  5,  available  far  inspection  in  foe  puUic 
docket  at  room  M2427,  U.S.  EPA.  401  M  Street 
SW..  Washington.  DC  20460. 

•For  a  more  detailed  discttssion  of  foe 
application  of  foe  TPQ  criteria  to  foe  substances 
evriuated  in  this  rule,  sea  foe  Technical 
Background  Document  to  Support  Rulemaking 
Pursuant  to  CERCLA  Section  102.  Volume  7, 
available  for  Inspection  in  foe  public  docket  at 
room  M2427.  U.S.  EPA,  401  M  Street  SW.. 
Washington.  DC  2046a 
•Copies  of  foese  letters  are  availaMe  for 
Inspection  in  foe  public  docket  (No.  102  REQ-CAA) 
at  romn  2427,  U.S.  EPA.  401  M  Street  SW., 
Washington,  DC  20460. 
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at  airports.  Regulated  parties  have 
argued  that  b^use  ethylene  glycol  is 
released  each  time  an  airplane  is  de-  , 
iced,  the  volume  and  frequency  of 
reports  will  result  in  an  imnecessary 
biirden  on  the  National  Response  Center 
and  on  the  airline  industry.  EPA 
suggests  that  one  potential  source  of 
reporting  relief  for  such  releases  may  be 
the  final  rule  on  reporting  continuous 
releases.  40  CFR  302.8.  promulgated 
pursuant  to  CERCLA  section  103(f)(2i 
(55  FR  30166.  July  24. 1990).  Under  that 
regulation,  the  person  in  charge  of  the 
facility  must  establish  that  the  release  is 
continuous  and  stable  in  quantity  and 
rate,  and  must  complete  the  initial 
notification  reports.  EPA  has  defined 
"continuous”  in  the  final  rule  to  include 
routine,  anticipated,  intermittent 
releases  that  are  incidental  to  normal 
plant  operations. 

The  federally  permitted  releases 
exemption  also  may  provide  reporting 
relief  to  regulated  parties.  Federally 
permitted  releases,  defined  in  CERCLA 
section  101(10).  are  exempt  from 
CERCLA  notification  and  liability 
requirements.  CERCLA  section  101(10) 
(A).  (B).  and  (C)  exempts  certain  releases 
covered  by  permits  issued  imder  section 
402  of  the  CWA.  Section  101(10)(D) 
exempts  releases  that  are  specified  in 
and  in  compliance  with  applicable 
pretreatment  standards  under  section 
307  of  the  CWA  and  that  are  into  a 
publicly  owned  treatment  works 
(POTW)  with  an  approved  pretreatment 
program.  Section  101(10)(H)  exempts 
releases  sribject  to  a  permit  or  control 
regulation  under  the  CAA  hazardous  air 
pollutant  program.  Therefore,  if  releases 
of  ethylene  glycol  are  covered  by  a 
National  Pollutant  Discharge 
Elimination  System  permit,  are  covered 
by  a  POTW  pretreatment  program,  or  are 
subject  to  a  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPs)  permit,  they  may  be  exempt 
from  CERCLA  notification  and  liability 
provisions.  For  further  information  on 
releases  of  ethylene  glycol,  contact  the 
appropriate  EPA  Regional  Office  (or  the 
dodmt)  to  obtain  a  copy  of  Directive 
Memorandum  9360.4-12.  issued  by 
EPA's  Office  of  Solid  Waste  and 
Emergency  Response  on  February  4, 
1992. 

IV.  Broad  Generic  Categories 

Of  the  broad  generic  categories  of 
chemicals  listed  as  hazardous  air 
pollutants  by  the  CAA  Amendments, 
five  categories  (cobalt  compounds, 
glycol  ethers,  manganese  compounds, 
fine  mineral  fibers,  and  polycyclic 
organic  matter)  were  not  previously  on 
the  CERCLA  list 


Each  of  thase  five  categories  contains 
hundreds  or  thousands  of  individual 
compounds  with  varying  toxicological 
and  chemical  properties.  EPA  is 
currently  considering  several  options  for 
the  CERCLA  reporting  requirements  that 
could  be  appli^  to  the  five  categories. 
Because  of  the  broad  range  of  relative 
hazards  represented  by  the  many 
compounds  within  the  five  CAA  broad 
generic  categories,  the  Agency  must 
balance  a  vt^ety  of  factors  in  choosing 
an  approach  that  protects  public  healm 
and  the  environment.  These  factom 
include:  The  length  of  time  EPA  would 
need  to  evaluate  a  large  number  of 
compounds  individually:  the  need  to 
have  meaningful  information  reported 
to  the  National  Response  Center  (i.e.. 
avoiding  either  too  much  or  too  little 
information);  and  the  need  to  avoid 
unnecessary  and  costly  reporting 
burdens.  EPA  requests  public  comments 
on  options  for  addressing  these  broad 
categories,  including  comments  on  the 
following  five  options: 

(1)  Assign  no  RQ  level  to  the  CAA 
broad  generic  categories; 

(2)  Itetain  a  one-pound  RQ  for  these 
categories  (i.e.,  the  lowest  RQ  EPA 
assigns  to  individual  hazardous 
substances); 

(3)  Assign  an  RQ  to  each  category  that 
reflects  either  the  average  RQ  or  the 
lowest  RQ  of  the  substances  within  each 
category; 

(4)  Assign  a  5,000-poimd  RQ  to  each 
category  (i.e.,  the  hipest  RQ  EPA 
assigns  to  individual  hazardous 
substances);  or 

(5)  Identify  and  assign  an  RQ  to 
certain  substances  wit]^  each  category. 
For  the  remaining  substances  within 
each  of  the  five  categories  not  assigned 
a  specific  RQ,  assign  no  RQ,  retain  a 
one-pound  RQ  assign  an  average  or 
lowest  RQ  or  assign  a  5,000-pound  RQ. 
In  particular,  EPA  requests  public 
comments  and  supporting  data  that 
identify  specific  substances  within  the 
five  categories,  and  data  on  their 
toxicolc^ical  and  chemical  properties. 

If  the  first  option  were  promulgated. 
CERCLA  notification  requirements 
would  no  longer  apply  to  specific 
substances  that  are  within  the  five  CAA 
broad  generic  categories,  unless  the 
specific  substances  are  listed  separately 
in  Table  302.4  of  40  CFR  302.4.  If  RQs 
are  assigned  to  the  broad  generic 
categories  under  the  remaining  four 
options,  releases  of  an  RQ  or  more  of 
substances  within  the  categories  would 
need  to  be  reported  to  the  National 
Response  Center. 

It  is  important  to  note  that,  regardless 
of  the  option  chosen  by  the  Agency. 
CERCLA  liability  will  continue  to  apply 


to  releases  of  all  specific  compounds 
within  each  category.  Parties 
responsible  for  releases  of  hazardous 
substances  that  fall  imder  any  of  the 
broad  generic  categories  are  liable  for 
the  costs  associated  with  cleanup  and 
any  natural  resource  damages  resulting 
from  the  release. 

V.  Designation  and  RQ  Adjustment  of 
RCRA  Hazardous  Wastes 

EPA  today  is  also,  proposing  to  adjust 
the  RQs  of  15  RCRA  hazardous  wastes. 
The  RQ  adjustment  methodology  for 
mixtures  of  hazardous  substances,  used 
to  adjust  the  RQs  for  RCRA  hazardous 
wastes,  difibrs  somewhat  from  the 
methodology  applied  to  individual 
hazardous  substances.  The  procedure 
for  assigning  RQs  to  hazardous  wastes  is 
based  on  an  analysis  of  the  hazardous 
substance  constituents  of  the  wastes. 

The  constituents  of  each  RCRA 
hazardous  waste  are  identified  in  40 
CFR  part  261,  appendix  Vn.  The  RQ  of 
each  constituent  within  the  waste  is 
determined,  and  the  lowest  RQ  value  of 
these  constituents  is  established  as  the 
RQ  for  the  waste. 

Four  of  the  hazardous  wastes 
addressed  in  this  rule  (K088,  K090, 
K091,  F025)  are  already  CERCLA 
hazardous  substances  by  virtue  of  their 
listing  under  RCRA  section  3001  on 
September  13, 1988  (53  FR  35412)  and 
December  11, 1989  (54  FR  50968). 
Currently,  these  wastes  are  assigned  the 
statutory  one-pound  RQ  required  by 
CERCLA  section  102(b).  Six  other 
wastes  addressed  in  this  rule  have  been 
proposed  to  be  listed  under  RCRA  and 
will  become  CERCLA  hazardous 
substances  if  and  when  RCRA 
designation  becomes  final.  These  wastes 
were  proposed  as  RCRA  wastes  on  May 
1, 1985  (K119,  K120,  K121,  U354,  U355: 
50  FR  18622)  and  February  25, 1986 
(U357;  51  FR  6565),  By  promulgating 
adjusted  RQs  at  the  same  time  that  the 
substances  first  become  RCRA 
hazardous  wastes.  EPA  would  avoid 
imposing  the  reporting  and  response 
burden  of  a  statutory  one-pound  RQ. 
The  five  remaining  hazardous  wastes 
(F004.  D023.  D024,  D025.  and  D026) 
already  have  been  listed  on  Table  302.4 
and  have  adjusted  RC^  of  1,000  pounds. 
Pursuant  to  the  methodology  for 
adjusting  RQs  for  RCRA  wastes,  these 
wastes  have  RQs  based  on  the  RQ  for 
"cresol(s),“  the  constituent  within  each 
waste  with  the  lowest  RQ.  Because  the 
RQ  for  cresols  is  proposed  to  be 
adjusted  from  1,000  pounds  to  100 
pounds,  the  RQs  for  the  five  wastes  are 
*  also  proposed  to  be  adjusted  from  1,000 
pounds  to  100  pounds  (see  Section  VI 
for  additional  discussion  of  the  RQ 
adjustment  for  “cresol(s)”). 
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VI.  Changes  to  Table  302.4:  List  of 
Hazardous  Substances  and  Their  RQs 

EPA  also  is  proposing  in  this 
rulemaking  to  adjust  the  RQs  for  two 
hazardous  substance  categories, 
"cresoUs)”  and  "xylene  (mixed),”  which 
are  already  listed  on  Table  302.4.  The 
CERCLA  listing  for  the  hazardous 
substance  cresols  represents  a  mixture 
of  the  three  individual  cresol  isomers, 
m-cresol,  o-cresol,  and  p-cresol. 
Similarly,  the  listing  for  xylene 
represents  a  mixture  of  the  three  xylene 
isomers,  m-xylene,  o-xylene,  and  p- 
xylene.  In  1990,  the  CAA  Amendments 
added  the  three  cresol  isomers  and  the 
three  xylene  isomers  individually  to  the 
CAA  section  112  list  of  hazardous  air 
pollutants. 

In  today’s  rulemaking,  these  six 
isomers  are  proposed  to  be  listed  as  six 
separate  entries  on  the  40  CFR  302.4  list 
of  CERCLA  hazardous  substances.  EPA 
has  reviewed  all  relevant  data  on  the 
cresol  and  xylene  isomers,  including 
studies  published  since  the  final  rules 
designating  the  categories  cresols  and 
xylene  as  hazardous  substances  and 
assigning  them  1,000-poimd  RQs.  (See 
51  FR  34561,  Septeml^r  29, 1986  and 
50  FR  13456,  April  4, 1985, 
respectively).  As  a  result  of  this  review, 
EPA  has  determined  that  the  three 
cresol  isomers  and  m-  and  p-xylene 
should  receive  adjusted  RQs  of  100 
pounds.  EPA’s  review  of  relevant  data 
indicates  that  o-xylene  should  receive 
an  adjusted  RQ  of  1,000  poimds. 

Because  there  are  only  three  substances 
within  the  cresols  and  xylene  categories 
and  because  EPA  has  sufficient  data  to 
assign  RQs  to  each  of  these  substances, 
the  Agency  proposes  to  assign  the 
lowest  RQ  of  the  individual  member 
substances  to  these  categories. 

ThereforOj  EPA  proposes  today  to  adjust 
the  RQ  for  these  categories  from  1,000 
pounds  to  100  pounds  to  be  tonsistent 
with  the  data  used  to  develop  the  100- 
pound  RQs  for  the  m-,  o-,  and  p-cresol 
and  m-  and  p-xylene  isomers. 

To  more  clearly  show  the  two  types 
of  changes  to  the  list  of  CERCLA 
hazardous  substances  resulting  from  the 
addition  of  the  CAA  Amendments 
hazardous  air  pollutants  and  the  RCRA 
hazardous  wastes,  EPA  is  publishing 
two  sets  of  revisions  to  Table  302.4  of 
40  CFR  peirt  302  in  today's  proposed 
nile.  One  set  of  revisions  contains  the 
new  listings  for  the  CAA  Amendments 
hazardous  air  pollutants  (including  the 
revised  cresols  and  xylene  entries)  and 
the  RCRA  hazardous  wastes  with  their 
proposed  adjusted  RQs.  The  other  set  of 
revisions  adds  a  new  statutory  source 
code  for  certain  hazardous  substances 
that  were  already  on  the  CERCLA  list  to 


indicate  that,  as  a  result  of  their  listing 
as  hazardous  air  pollutants  in  the  CAA 
Amendments,  an  additional  statutory 
source  for  designation  of  these 
hazardous  substances  is  CAA  section 
112. 

Vn.  Changes  to  40  CFR  Parts  355  and 
117 

Appendices  A  and  B  of  40  CFR  part 
355,  which  list  EHSs  and  thw  TPQs 
under  EPCRA,  al^  show  the  RQs  for 
EHSs.  Five  of  the  new  CAA  hazardous 
air  pollutants  whose  RQs  are  proposed 
to  be  adjusted  today  are  also  ^Ss. 

These  substances  are  chloroacetic  acid, 
hydroquinone,  beta  propiolactone, 
titanium  tetrachloride,  and  o-cresol. 

This  rule  proposes  that  chloroacetic 
acid,  hydroquinone,  titanium 
tetrachloride,  and  o-cresol  each  receive 
an  adjusted  RQ  of  100  poimds  and  that 
beta  propiolactone  receive  an  adjusted 
RQ  of  10  pounds.  Therefore,  to  fiilly 
reflect  the  proposed  RQ  adjustments  for 
these  five  substances,  EPA  is  today 
proposing  to  revise  Appendices  A  and 
B  of  40  CFR  part  355. 

EPA  is  also  proposing  to  amend  the 
RQs  for  “cresol”  and  “xylene  (mixed)” 
in  Table  117.3  of  40  CFR  part  117.  Table 
117.3,  the  list  of  CWA  hazardous 
substances  and  their  RQs,  currently 
contains  listings  for  “cresol”  and 
“xylene”  (mixed)”,  each  with  an  RQ  of 
1,000  poimds.  “Cresol”  and  “xylene 
(mixed)”  are  included  in  Table  117.3 
because  they  were  originally  listed  as 
hazardous  substances  under  CWA 
section  311(b)(4).  EPA  is  proposing 
today  to  change  the  RQs  for  “cresol” 
and  “xylene  (mixed)”  in  Table  117.3 
from  1,000  pounds  to  100  poimds  to 
ensure  that  the  CWA  RQs  listed  in  Table 
117.3  are  identical  to  the  CERCLA  R(^ 
listed  in  Table  302.4  for  the  substances 
that  appear  on  both  tables. 

Vin.  Regulatory  Analyses 
A.  Executive  Order  12291 

Executive  Order  (E.O.)  12291  requires 
that  regulations  be  classified  as  major  or 
nonmajor  for  purposes  of  review  by  the 
Office  of  Management  and  Budget 
(0MB).  According  to  E.O.  12291,  major 
rules  are  regulations  that  are  hkely  to 
result  in: 

(1)  An  aimual  effect  on  the  economy 
of  $100  million  or  more;  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  efiects  on 
competition,  emplo3anent,  investment, 
productivity,  iimovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 


based  enterprises  in  domestic  or  export 
markets. 

An  economic  analysis  performed  by 
EPA  10  shows  that  this  proposed  rule  is 
nonmajor  because  the  rule  will  result  in 
a  net  cost  savings  of  approximately 
$39.2  million  annually,  and  does  not 
result  in  any  of  the  other  effects  that 
define  a  major  rule.  In  this  proposed 
rule,  RQs  for  44  of  the  47  haza^ous  air. 
pollutants  and  9  of  the  10  RCRA  wastes 
would  be  raised.  In  addition,  as  noted 
in  Section  IV  of  this  preamble,  EPA  is 
evaluating  several  options  for  assigning 
RQs  to  the  five  broad  generic  categories 
of  hazardous  air  pollutants  and  is 
requesting  public  comments  on  these 
options.  Until  such  time  as  the  Agency 
promulgates  one  of  these  options,  the 
statutory  one-pound  RQ  for  diese 
categories  Mrill  remain  in  effect.  The  RQs 
of  the  cresols  and  xylene  categories  and 
the  five  hazardous  wastes  with  RQs 
based  on  the  RQ  for  cresols  are 
proposed  to  be  lowered.  The  estimated 
net  effect  of  these  changes  to  the  current 
statutory  RQs  would  be  to  reduce  by 
approximately  31,250  the  number  of 
reportable  relecises  for  these  hazardous 
substances  each  year  (see  the  economic 
analysis  mentioned  above).  The 
estimated  $39.2  million  net  cost  savings 
reflects  only  those  effects  of  the  RQ 
adjustments  that  are  readily  quantifiable 
in  dollars  and  are  associated  with  the 
release  notification  requirements  under 
section  103  of  CERCLA  and  section  304 
of  EPCRA  (including  the  associated 
activities  of  recordkeeping,  notification 
processing,  monitoring,  and  response). 
This  proposed  rule  has  been  submitted 
to  0^^  fpr  review,  as  required  by  E.O. 
No.  12291. 

B.  Regulatory  Flexibility  Act 

The  Re^latory  Flexibility  Act  of  1980 
requires  mat  a  Regulatory  Flexibility 
Analysis  be  performed  for  all  rules  that 
are  likely  to  have  a  “significant  impact 
on  a  substantial  number  of  small 
entities.”  A  Regulatory  Flexibility 
Analysis  is  not  necessary  for  this 
proposed  rule,  because  the  upper-bound 
totd  cost  of  compliance  to  small  firms 
is  negligible.  See  the  Regulatory  Impact 
Analysis  of  Reportable  Quantity 
Adjustments  Under  Sections  102  and 
103  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act, 
Volume  I,  March  1985,  available  for 
Inspection  at  room  M2427,  U.S. 

ios«e  the  Economic  Impact  Analysis  of 
Reportable  Quantity  Adjustments  for  the  Hazardous 
Air  Pollutants  and  RCRA  Hazardous  Wastes  Added 
as  CERCLA  Hazardous  Substances.  Volume  VI,  ~ 
March  1993,  available  for  inspection  at  room 
M2424,  U.S.  EPA,  401  M  Str^,  SW.,  Washington, 
DC  20460. 
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Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington,  DC  20460. 
Therefore.  EPA  hereby  certifies  that 
today’s  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  Mitities.  As  a  result,  no 
Regulatory  Flexibility  Analysis  is 
necessary. 

C.  PaperwoHc  Reduction  Act 

The  infcmiation  collection 
requirements  contained  in  this  proposed 
rule  have  been  approved  by  OMB  under 
the  provisions  of  the  Paperwork 
Reducticm  Act.  44  U.S.C.  3501  et  seq. 
The  public  reporting  burden  for  the 
collection  of  information  pursuant  to 
CERCLA  section  103  is  estimated  to 
vary  from  2  to  5  hours  per  response, 
with  an  average  of  2.1  hours  per 
response,  including  time  for  reviewing 
instructions,  searc^g  existing  data 
sources,  mthering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
These  information  collection 
requirements  have  been  assigned  OMB 
control  number  2050-0046. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch,  PM- 
223.  U.S.  Environmental  Protection 
Agency,  401 M  Street,  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Afrairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  marked 
“Attention:  Desk  Officer  for  EPA.” 

List  of  Subfects 
40  CFR  Part  117 

Hazardous  substances.  Penalties. 
Reporting  and  recordkeeping  ^ 
requirements.  Water  pollution  control. 

40  CFR  Part  302 

Air  pollution  control.  Chemicals, 
Emergency  Planning  and  Community 


Right-to-Know  Act.  Extremely 
hazardous  substances.  Hazardous 
chemicals.  Hazardous  materials. 
Hazardous  materials  transportation. 
Hazardous  substances.  Hazardous 
wastes.  Intergovernmental  relations. 
Natural  resources.  Pesticides  and  pests. 
Reporting  cmd  recordkeeping 
requirements.  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

40  CFR  Part  355 

Air  pollution  control.  Chemical 
accident  prevention.  Chemical 
emergency  preparedness.  Chemicals. 
Community  emergency  response  plan. 
Community  right-to-know.  Contingency 
planning.  Disaster  assistance. 

Emergency  Planning  and  Community 
Right-to-l6iow  Act,  Extremely 
hazardous  substances.  Hazardous 
substances.  Intergovernmental  relations. 
Natural  resources.  Penalties,  Reportable 
quantity.  Reporting  and  recordkeeping 
requirements.  Superfund  Amendments 
and  Reauthorization  Act.  Threshold 
planning  quantity.  Water  pollution 
control.  Water  supply. 

Dated:  October  7, 1993. 

Carol  M.  Broomer, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  title 
40.  chapter  I  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  117— DETERMINATION  OF 
REPORTABLE  QUANimESkFOR 
HAZARDOUS  SUBSTANCES 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  Secs.  311  and  SOl(a),  Federal 
Water  Pollution  Control  Act  (33  U.S.C  1251 
et  seq.),  (“the  Act")  and  Executive  Order 
11735,  superceded  by  Executive  Order 
12777,  56  FR  54757. 

2.  Section  117.3  is  amended  by 
revising  the  entries  in  the  “category”  . 


colunm  and  in  the  “RO  in  pounds 
(kilograms)”  column  for  “cresol”  and 
“xylene  (mixed)”  in  Table  117.3  from 
“C“  to  “B”  and  from  “1,000  (454)“  to 
“100  (45.4)”,  respectively,  as  set  forth 
below: 

S 1 1 7.3  Dotormination  of  roportabla 
quantitiaa. 

•  *  *  •  •  • 

Table-  117.3.— Reportable  Quan¬ 
tities  OF  Hazardous  Substances 


Designated  Pursuant  to  Section 
31 1  OF  THE  Clean  Water  Act 

Material 

Category 

RQ  in  pounds 
(kilograms) 

•  -• 

Cresol  .  . 

B  . 

too  (45.4) 

*  ,  •  1 

Xylene  (mixed) . 

*  • 

B  . 

100  (45.4) 

a  • 

•  «  • 

•  ft 

PART  302— DESIGNATION, 
REPORTABLE  QUANTITIES,  AND 
NOTIFICATION 


3.  The  authority  citation  for  part  302 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9602.  9603.  9604;  33 
U.S.C  1321  and  1361. 

4.  Section  302.4  is  amended  by 
adding  the  following  new  entries  to 
Table  302.4  and  its  appendix  A,  and  by 
adding  footnotes  “*  *  ‘“and  “a”  and 
“b"  to  Table  302.4  as  set  forth  below: 

1302.4  Designation  of  hazardous 
eubatances. 

•  *  *  *  * 


Table  302.4.— List  of  Hazardous  Substances  and  Reportable  Quantities 

(Note:  Ail  comments/notes  are  located  at  the  end  of  this  table] 

Statutory  .  RnalRQ 

Hazardous  substance  CASRN  Regulatory  syrxxtyms  RCRA 

RQ  Codet  waste  Pounds  (kg) 

•  number  ®9onr 


•  • 

Acetamide  . 

• 

• 

*4 

1*  ■ 

3 

• 

B 

* 

• 

100  (45.4) 

• 

•  • 

• 

• 

• 

4-Amlnoblpherryl _ _ 

•  • 

— 

92671  _ 

* 

• 

. r 

• 

3 

X 

#  ' 

1  (0.454) 

• 

o-AnlsIdine _ _ _ ...... _ 

.  90040  . 

3 

.  B. 

100  (45.4) 
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Table  302.4.— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued  ’ 

[Note:  All  comments/notes  are  located  at  the  end  of  this  table] 

Statutory  ■  Rnal  RQ 

Hazardous  substance  CASRN  Regulatory  synonyms  RCRA 

RQ  Codet  waste  Pounds  (kg) 

number 


Benzene*  . 

n  n-.. . 

D 

D  (*) 

D 

D 

• 

Benzene,  dimethyl-  . 

* 

1330207  Xylene  . 

• 

* 

1000 

1,3,4  U239 

B 

100  (45.4) 

X^ene  (nrrixed). 

'  Xylenes  (Isomers  and  mixture). 

Benzene,  m-dimethyl-  .... 

108383  m-Xylene . 

1* 

3 

B 

100  (45.4) 

Benzerre,  odlmeth^- . 

95476  o-X^ene  . 

1* 

3 

C 

1000(454) 

Benzerte,  p-dimeth^ . 

106423  p-Xylene  . 

1* 

3 

B 

100  (45.4) 

• 

Biphenyl . 

• 

• 

92524  . 

• 

1* 

3 

B 

100  (45.4) 

Bromacil  . 

• 

•  • 

314409  5-Bromo-3-sec-butyl-6-methyluracil 

r 

^  4  U354 

B 

100  (45.4) 

•  *. 

5-Bromo-3-sec-butyl-6-methyluracll 

314409  Bromacil  . 

* 

1* 

4  U354 

B 

100  (45.4) 

• 

« 

• 

106990  . 

• 

• 

1* 

3 

A 

10  (4.54) 

• 

Calcium  cyanamiHa 

• 

• 

156627  . 

• 

1* 

3 

C 

• 

1000(454) 

• 

Caprolactam . 

• 

* 

105602  . 

• 

• 

1* 

3 

D 

• 

5000(2270) 

• 

Carbonyl  sulfido  . 

• 

• 

463581  . 

' 

« - 

1!* 

3 

B 

100(45.4) 

Catechol  . 

’  120809  . 

1* 

3 

B 

100  (45.4) 

• 

Chloramben . 

133904  . 

• 

1* 

3 

B 

100  (45.4) 

•  ^ 

• 

79118  . 

• 

• 

r 

3 

B 

100  (45.4) 

2-Chloroacetophenone  . 

532274  . 

1* 

3 

B  .. 

100  (45.4) 

• 

• 

• 

126998  . . . 

* 

f 

3 

B 

100(45.4) 

• 

Cobalt  Compounds  . 

• 

* 

N.A.  . . . 

• 

• 

1* 

3 

• 

fT). 

•  • 

Cresols  (isomers  and  mixture) . 

•  « 

1319773  Cresylic  add  (isomers  and  mixture) 

1000 

1,3,4  U052 

B 

100  (45.4) 

Phenol,  methyl- 

108394  m-Cresylic  acid 

. 

r 

3 

B 

100  (45.4) 

oCresoi . 

95487  o-Cresyllc  add . 

1* 

3 

B 

100  (46.4) 

106445  i>-Cras^ic  add  . 

1* 

3 

B 

100  (45.4) 

Cresylic  acid  (isomers  and  mixture) 

1319773  Cresds  Osomers  and  mixture) . 

1000 

1,3,4  U052 

B 

100  (45.4) 

Phenol,  methyl- 

108394  m-Cresol . 

1* 

3 

B 

100  (45.4) 

O^Cff^syilr  acM . 

95487  o-Cresol . 

1* 

3 

B 

100  (45.4) 

p.^ras^ic  acid . 

106445  p-Cresol . 

1* 

3 

B 

100  (45.4) 

• 

DDEb  . 

• 

• 

3547044  . . 

• 

• 

r 

3 

• 

D 

5000(2270) 

• 

Diazomethane . 

(  fk 

• 

334883  . 

• 

• 

1* 

3 

• 

B 

100  (45.4) 

• 

Dibenzofuraii . 

• 

132649  . . 

• 

• 

1* 

3 

B 

100(45.4) 
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Table  302.4.— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

[Note:  All  commenta/hotes  are  located  at  the  end  of  this  table] 


Statutory 

Rnal  RQ 

Hazarxlous  substance 

CASRN 

Regulatory  synortyms 

RCRA 

RQ  Code!  waste 

number 

^  Pounds  (kg) 

N^3,4-dichlorophenyl)-N-methoxy- 

N-methylurea. 


Diethanotamine  . 

N.N-Dlethylaniline ... 

Diethyl  sulfate _ 

N.N-Dimethylaniline 

Dimethytformamide 

Diphenylamlne _ 

1.2-Epoxybutane  .... 

Ethylene  glycol  ....... 

Fine  Mineral  Rbers 
Glycol  Ethers  . . 


Hexamethylene-1,6  disocyanate 

Hexamethylphosphoramide _ 

Hexane  . 


Hydroquinone 
Linuron  . . 


Manganese  Compounds 
MDI . 


Methyl  tert-butyi  ether  .. 

Fine  Mineral  Fibers . 

4-Nltfoblpheny1  _ _ 

N-Nitrosomorpholine  .... 


330552  Unuron 


111422  . 

•  •  * 

91667  . . 


330552  N-(3,4<dlchlo(ophenyl)-N-(nalhoxy- 
N-methylurea. 


NA  . 


101688  Methylene  diphenyl  diisocyanate  ... 


4,4'-MethylenedlanHlne . .  101779  . . . . . . . . 

Methylene  diphenyl  diisocyanate  ....  101688  MDI _ 


1634044 

92933 

59892 


4  U355  B 


3 

4  U357 

3 


3 

4  U355 


100  (45.4) 

100  (45.4) 
1000(454) 
10  (4.54) 
100  (45.4) 
10  (4.45) 
100  (45.4) 
100  (45.4) 
5000  (2270) 
(*^) 
r*) 


100  (45.4) 
’  1  (0.454) 
5000(2270) 


100  (45.4) 
100  (45.4) 

r') 

5000  (2270) 


10  (4.54) 
5000  (2270) 


1000  (454> 

r*) 

10  (4.54) 
1  (0.454) 
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Table  302.4.— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

(Note:  All  comments/notes  are  located  at  the  erxl  of  this  table] 


Hazardous  substance 


CASRN 


Regulatory  synonyms 


* 

PherHJl.  methyl-  . 

1319773 

* 

• 

p-Phertylenedlamine . 

106503 

Polycyclic  Organic  Matter 

N.A 

. 

* 

beta-Propiolactone  . 

57578 

Propionaldehyde  . 

123386 

• 

• 

« 

Propoxur  (Baygon)  . 

114261 

• 

• 

• 

Styrene  oxide  . 

96093 

• 

« 

• 

Titanium  tetrachloride . 

7550450 

• 

• 

• 

Trifluralin . . . 

1582098 

• 

• 

2.2,4-Trimethylpentane  ... 

540841 

• 

• 

• 

Unlisted  Hazardous  Wastes  Char- 

NJK 

acteristics. 

Characteristic  of  Toxicity: 

• 

* 

• 

o-Cresd  (D023)  . 

NJi 

m-Creso)  (0024)  . 

NJi 

p-Cresoi  (D025)  . 

N.A 

Cresol  (D026) . 

N.A 

. 

• 

• 

Vinyl  bromide  . 

593602 

•4 

• 

• 

Xyler>e  . 

1330207 

m-Xyler>e . 

108383 

o-X^ene . 

95476 

p-Xylene . 

106423 

Xylene  (mixed)  . 

1330207 

Xylenes  (isomers  and  mixture)  . 

1330207 

F004  . 

The  following  spent  non-halo- 
genated  solvents  and  the  still 
bottoms  from  the  recovery  of 
these  solvents: 

(a)  Cresols/Cresytic  add . 

(b)  Nitrobenzer»o . 


Cresylic  add  (Isomers  and  mixture) 


Xylene  (mixed) 

Xylenes  (isomers  and  mixture) 

108383  B^ene.  rrKlimethyl-  . 

95476  Benzene,  o-dimethyf-  . 


Xylerte 

Xylenes  (isomers  and  mixture) 


Xylene 

Xylene  (mixed) 


98953 


Statutory 

Final  RQ 

RO 

Codet 

RCRA 

waste 

nunrber 

Cat¬ 

egory 

Pounds  (kg) 

• 

1000 

1,3,4 

U052 

B 

100  (45.4) 

* 

1* 

3 

e 

D 

5000(2270) 

* 

1* 

3 

* 

4 

(...) 

• 

1* 

3 

• 

A 

10  (4.54) 

1* 

3 

C 

1000(454) 

« 

r 

3 

• 

B 

100  (45.4) 

* 

1* 

3 

• 

B 

• 

100  (45  4) 

• 

1* 

3 

e 

B 

4 

190  (45.4) 

* 

r 

3 

• 

A 

4 

10  (4.54) 

1* 

3 

• 

C 

4 

1000(454) 

r 

4 

4 

• 

4 

1* 

4 

D023 

B 

100  (45.4) 

1* 

4 

D024 

B 

100  (45.4) 

1* 

4 

D025 

B 

100  (45.4) 

r 

4 

D026 

B 

100  (45.4) 

• 

• 

4 

1* 

3 

B 

100  (45.4) 

• 

• 

4 

1000 

1.3.4 

U239 

B 

100  (45  4) 

1* 

3 

B 

100  (45.4) 

1* 

3 

C 

1000(454) 

1* 

3 

B 

100  (45.4) 

1000 

1,3.4 

U239 

B 

100  (45.4) 

1000 

1.3.4 

U239 

B 

100  (45.4) 

* 

• 

4 

1* 

4 

F004 

B 

100  (45.4) 

1000 

U.4 

U052 

B 

100  (45.4) 

1000 

1A4 

U169 

C 

1000  454) 
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Appendix  A  to  §302.4— Sequential 
CAS  Registery  Number  List  of 
CERCLA  Hazardous  Substances 


CASRN 

Hazardous  substance 

57578  . 

.  beta-Propiolactone.  ' 

59892  . 

60355  . 

•  •  •  # 

• 

64675  . 

•  *  •  • 

.  Diethyl  sulfate. 

68122  . . 

•  •  •  * 

• 

79118  . 

•  •  *  • 

.  Chloroacetic  add. 

• 

•  #  •  • 

90040  . 

.  o-Artisidine. 

• 

91667  . 

•  •  •  • 

• 

92524  . 

•  •  •  • 

• 

92671  . 

«  #  •  • 

92933  . 

•  *  •  • 

. .  4-Nitroblphenyf. 

• 

95476  . 

•  •  •  • 

.  Benzene,  o-dimethyl. 

•  •  •  * 

o-Xylene. 

95487  . 

.  o-Cresol. 

o-CresytIc  add. 

96093  . 

.  Styrene  oxide. 

• 

101688  . 

•  •  #  • 

.  MDI 

Methylene  diphenyl 

diisocyanate. 

101779  . 

•  •  •  • 

.  4,4'-MethylenedianHine. 

• 

105602  . 

•  •  *  • 

.  Caprolactam. 

• 

106423  . 

*  •  •  • 

p-Xylene. 

106445  . 

.  p-Cresol. 

p-Crssylic  acid. 


Appendix  A  to  §302.4— Sequential 
CAS  Registery  Number  List  of 
CERCLA  Hazardous  Sub¬ 
stances — Continued 


CASRN 

Hazardous  substance 

106503  . 

p-Phenylenec8amirre. 

• 

106887  . 

• 

•  •  • 

1,2-Epoxybutane. 

* 

106990  . 

* 

#  •  • 

1,3-Butadiene. 

• 

107211  . 

•  •  * 

Ethylene  glycol. 

• 

# 

•  *  * 

108383  . 

Benzerre,  m-dimethyl. 

m-Xylerte. 

108394  . 

m-Cresoi. 

m-Cresytic  add. 

110543  . 

Hexane. 

• 

111422  . 

•  •  • 

Diethanolamine. 

• 

114261  . 

•  •  • 

.  Propoxur  (Baygon). 

• 

120809  . 

•  •  • 

.  Catechol. 

• 

121697  . 

•  *  * 

.  N,N-Dimethylaniline. 

• 

122394  . 

•  •  • 

.  Diphenyiamine. 

* 

123319  . 

.  Hydroquinone. 

• 

123386  . 

•  •  • 

.  Propionaidehyde. 

• 

126998  . 

•  *  • 

.  Chloroprene. 

132649  . 

*  •  # 

.  DIbenzofuran. 

• 

133904  . 

•  •  • 

.  Chloramben. 

• 

156627  . 

•  •  • 

.  Caidum  cyanamide. 

• 

•  •  # 

314409 . 

.  BromacH. 

Appendix  A  to  §302.4— Sequential 
CAS  Registery  Number  List  of 


CERCLA  Hazardous  Sub¬ 
stances — Continued 

CASRN  Hazardous  substance 

5-BrofTK)-3-sec-buty1-6- 

methyturadl. 

330552  .  N-{3,4-dlchlofophenyl)-N- 

methoxy-N-methyturea. 

Unuron. 

334883 . .'....  Diazometbetne. 

•  #  •  •  •  * 

463581  .  C2vt)onyt  sulfide. 

•  •  •  •  • 

532274  .  2-Chloroacetophenone. 

•  •  •  «  • 

540841  .  2,2,4-Trimethylpentane. 

•  •  •  •  • 

593602  .  Vinyl  bromide. 

•  •  *  •  • 

680319  .  Hexamethyfphosphoramid-  - 

e. 

•  •  •  •  • 

822060  .  Hexamethylene-1,6- 

diisocyartata. 

•  •  •  •  * 

1319773 .  Cresols  (isomers  and  nilx- 


ture). 

Cresyiic  add  (isomers  and 
mixture). 

Phenol,  methyl-. 

1330207 .  Benzerte,  dirnethyl-. 

Xylene. 

Xylene  (mixed). 

Xylenes  ifsomen  and  mbt- 
ture). 


1582098 .  Trifluralln. 

•  •  #  •  1 

1634044 .  Methyl  tert-butyl  ether. 

•  •  •  •  ' 

3547044 .  DDE 

•  •  •  •  < 

7550450  .  Titanium  tetrachtorWe. 


5.  Section  302.4  is  also  amended  by 
revising  the  following  existing  entries  in 
Table  302.4  to  add  note  ”3’*  to  the 


I 
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following  regulatory  synonyms  as  set 
forth  below: 


statutory  code  column  and  to  add  the 
following  regulatory  symonyms  as  set 

fajfcWow  In  addition  appendix  A  to  ,  DMljnBlon  ol  hiuartoy. 

Table  302.4  IS  amended  by  adding  the  substancM. 


Table  302.4— list  of  Hazardous  Substances  and  Reportable  Quantities 
[Note:  All  comments/notes  are  located  at  bie  erxl  of  this  table] 


Statutory 


Final  RQ 


Hazardous  substance 


CASRN 


Regulatory  synonyms 


Acetaldehyde . 

*  e 

Acetamide.  N-OH-fluoren-Z-yl-  .. 


S3963  2-Acetylaminofluorene 


Acetic  add  (2.4-dichkMophenoxy)- 
s^  &  esters. 


AcekmitJlle . . . . 

Acetophenone _ 

2-Acetyiaminof)uorene 


7505a  . 

98862  Ethanone,  lishenyl- . 

53963  Acetamide.  N-9H-fluoren-2-yi- 


Acrolein  . 

Acrytamkle _ 

Acrylic  add  ..... 
Acrylonitrile _ 


107028  2-Piopenal . 

79061  2-Propenamide  ... 
79107  2-ProperK>ic  acid 
107131  2-PTopenenitrile  .. 


Allyl  chloride  . . . 

* 

Aniine . . 


107051 


Anttrrxjny  and  Compounds 
Antimony  Compounds _ 


N.A.  Antirrxiny  Compounds . 

N.A.  Antimony  and  Compounds 


RQ 

Codet 

RCRA 

waste 

number 

Cat¬ 

egory 

Pounds  (kg) 

1000 

1.3.4 

U001 

C 

1000  (454) 

* 

1* 

‘  3.4 

• 

U005 

X 

1  (0.454) 

# 

100 

1.3.4 

U240 

b 

100  (45.4) 

r 

3.4 

U003 

D 

5000  (2270) 

r 

3.4 

U004 

D 

5000  (2270) 

r 

3.4 

U005 

X 

1  (0.454) 

* 

1 

1 .2.3.4 

P003 

X 

* 

1  (0.454) 

r 

3.4 

U007 

D 

5000  (2270) 

r 

3.4 

U008 

0 

5000  (2270) 

100 

1 .2.3.4 

U009 

B 

100  (45.4) 

•  * 

1000 

1.3 

C 

1000  (454) 

* 

1000 

1.3.4 

• 

U012 

D 

5000  (2270) 

1* 

2.3 

(*•) 

1* 

2.3 

(**) 

Arodor  1016 . . 

12674112  Arodors  . ^ . 

10 

1.2.3 

X 

1  (0.454) 

AmciQr1221  . . 

PCBs 

Polychiorinatad  Biphenyls 
11104282  Arodnrs  . 

10 

1.2.3 

15.3 

X 

.  1  (0.454) 

1  (0.454) 

Arodor 1232  . 

PCBs 

Polychlorinated  Biphenyls 
11141165  Arodors . 

10 

X 

Arodor  1242  . 

PCBs 

Poiychkxinated  Biphenyls 

—  53469219  Arodors . 

10 

1.2,3 

X 

1  (0.454) 

Arodor  1248  . . . . 

PCBs 

Potychiorlnatsd  Biphenyls 
12672296  Arodors  . . 

10 

15.3 

X 

1  (0.454) 

AnxSM- 1254  . 

PCBs 

Pdychkxir^ted  Biphenyls 

1inQ7$<)1  Amrinn:  . ' 

10 

15.3 

15.3 

X 

1  (0.454) 

1  (0.454) 

Arodor  1260  . 

PCBs 

Polychlofirtated  ^phenyls 
11096825  Arodors  . 

10 

X 

Arodors  . . . 

PCBs 

Polychlorinated  Biphenyls 
lA.'Vtaa.'i  pCR!» 

10 

15.3 

15.3 

X 

1  (0.454) 

1  (0.454) 

Arodor  1016 . 

'  Polychiorinated  Biphenyls 
12674112  . 

10 

X 

Arodor  1221 . . 

11104282  . . 

10 

1.25 

X 

1  (0.454) 

Arodor  1232 . 

11141165  . 

10 

15.3 

X 

1  (0.454) 

Arodor  1242 . L... 

53469219  . . . 

10 

15,3 

X 

1  (0.454) 

Arodor  1248  . . 

12672296  . . . 

10 

1.2,3 

X 

1  (0.454) 

Arodor  1254 . . 

11097891  . . 

10 

15.3 

X 

1  (0.454) 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantitjes— Continued 

[Note:  AN  comments/notes  are  located  at  the  end  of  this  table] 


Statutory  Rnal  RQ 


Hazardous  substance 

CASRN 

Regulatory  syrwnyms 

RQ 

Codet 

RCRA 

waste 

number 

Cat¬ 

egory 

PouTKls  (kg) 

Arodof  1260  . 

11096825 

. - . 

10 

1.2,3 

X 

1  (0.454) 

•  • 

Arsenic  and  Compounds . . . 

Arsenic  Compounds  (inorgar^  in¬ 
cluding  arsine). 

•  • 

Aziridine . 

N.A. 

N.A. 

151564 

* 

Arsenic  CompourKts  (inorganic  In¬ 
cluding  arsine). 

Arsenic  and  CompourKls  . . . 

PthylAnaiminA  . 

• 

1* 

1* 

1* 

2,3 

2.3 

3.4 
3,4 

• 

• 

P054 

X 

D 

D 

• 

1  (0.454) 

1  (0.454) 

Aziridine,  2-methyl-  . 

75558 

2-Methyl  aziridine . 

1* 

P067 

X 

•  • 

• 

1,2-Prdpylerumine 

• 

. 

Benzenamine  . 

62533 

Aniline . 

1000 

1.3,4 

U012 

D 

5000  (2270) 

•  * 

Benzenamine,  N,N-dimethyl-4- 

• 

60117 

• 

Dimethyl  aminoazobenzene . 

• 

r 

3,4 

• 

U093 

A 

• 

10  (4.54) 

(phenylazo-). 

Benzenamine,  2-methyl-  . 

95534 

p-Dinrethylaminoazobenzene 
o-Toluidine . ’ . . 

r 

3,4 

U328 

B 

100  (45.4) 

•  • 

• 

• 

. 

• 

• 

Benzenamine,  4,4'-methylenebis(2- 

101144 

4,4'-Methylenebis(2-chioroaniline)  . 

1* 

3.4 

U158 

A 

10  (4.54) 

chloro-. 

•  • 

Benzeneacetic  acid,  4-chloro-a-(4- 

• 

510156 

• 

Chlorobenziiate  . 

* 

r 

3.4 

U038 

A 

• 

10  (4.54) 

chlorophenyl)  -o-  hydroxy-,  ethyl 
ester. 

•  • 

Benzene,  chloro- . 

* 

108907 

• 

Chlorobenzene . . 

• 

100 

1. 2,3,4 

• 

U037 

B 

S 

# 

100  (45.4) 

Benzene,  (chloromethyl)- . 

100447 

Benzyl  chloride . . 

100 

1.3.4 

P028 

B 

100  (45.4) 

Benzenediamine,  ar-methyl-  . 

95807 

Toluenediamine . 

r 

3.4 

U221 

A 

10  (4.54) 

1 ,2-Benzenedicarboxylic  acid, 

496720 
■  823405 

25376458 
84742 

2,4-Toluene  diamine 

n-Butyl  phthalate  . 

100 

1. 2.3.4 

U069 

A 

10  (4.54) 

dibutyl  ester. 

1 ,2-Benzenedicarboxyfic  acid,  rfi- 

131113 

Dibut^  phthalate 

Di-n-bu^  phthalate 

Dimethyl  phthalate  . . 

1* 

2.3,4 

U102 

D 

5000(2270) 

methyl  ester. 

•  • 

1,2'Benzenedicarboxytic  ack). 

• 

117817 

# 

Bis(2-ethylhexyl)phthalate  . . 

• 

1* 

2.3,4 

• 

U028 

B 

• 

100  (45.4) 

bis(2-ethylhexyl)  ester. 

•  # 

Benzene,  1,4-dichforo- . 

• 

106467 

DEHP 

Diethylhexyl  phthalate 

p-Dichlorobenzene _ _ _ 

* 

100 

1.2A4 

• 

U072 

B 

100  (45.4) 

♦  • 

Benzene,  1,3-diisocyanatomethyl-  .. 

• 

91087 

1 ,4-Dichlorobenzene 

• 

Toluene  diisocyanate  . . 

• 

r 

3.4 

• 

U223 

B 

•  • 

100  (45.4) 

•  • 

Benzene,  hexachloro-  . . 

584849 

26471625 

• 

118741 

2,4-Toluene  diisocyanate 

• 

Hexachlorobenzene  _ 

* 

r 

2.3.4 

• 

U127 

A 

• 

10  (4.54) 

*  « 

Benzene,  hydroxy-  . 

• 

108952 

• 

Phenol  . . 

• 

1000 

1 .2.3.4 

• 

U188 

C 

* 

1000  (454) 

Benzene,  niethyl-  . 

108883 

Toluene  . 

1000 

1A3.4 

U220 

C 

1000(454) 

Benzene,  1-methyl-2,4-dinitro- . 

121142 

2,4-Dinltrotoluene . 

1000 

1. 2.3,4 

U105 

A 

10  (4.54) 

Benzene,  (1-methylethyl)- . 

-  •  « 

-  98828 

• 

Cumene . 

# 

1* 

3.4 

• 

U055 

D 

• 

5000  (^70) 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quawtres— Continued 
(Note:  All  oomments/notes  are  located  at  the  end  of  this  table] 


Hazardous  substance 

CASRN  Regulatory  synonyms 

RQ 

Statutory 

Codet 

r 

RCRA 

waste 

iHjmber 

Cat¬ 

egory 

Final  RQ 

Pounds  (kg) 

Benzene.  nSro- ... . . 

98953  Nitrobenzene  . . 

1000 

1A3.4 

U169 

C 

1000  (454) 

•  • 

Benzene,  pentachloronitro-  . . 

82688  PCNB  . _ 

4 

1* 

3.4 

4 

U185 

B 

4 

100  (45.4) 

•  * 

Benzene.  1.1*-(2.2.2> 

Pentachioronitrobenzene  ' 
Quintobenzene 

*  • 

72435  Methoxychlor . 

4 

1 

1.3.4 

U247 

X 

4 

1  (0.454) 

trlchloroethytidene)  bis  (4- 
melhoxy-. 

Benzene,  (trichloromethyl)- . 

98077  Benzotrichloride . 

1* 

3,4 

U023 

A 

10  (4.54) 

•  • 

Benzidine  . . . . 

•  • 

92875  (1.1'-Blphenyll-4.4'-diamlne . 

* 

1* 

2.3,4 

3.4 

U021 

X 

1  (0.454) 

4 

10  (4.54) 

«  • 

p-Benzoquinone . . 

•  • 

106514  2.5-Cyck)hexadiene-1.4-dione  . 

4 

r 

4 

U197 

A 

BAnrnMrhkirirtA . . . 

Quirx^ 

98077  BenrAne,  (trichlomniAhtyl)-  . 

1* 

3.4 

U023 

A 

10  (4.54) 

4 

*  • 

•  • 

4 

4 

Benzyl  chloride  . . 

100447  Benzene,  (chloromehtyt)- . 

100 

1.3,4 

P028 

B 

100  (45.4) 

\  ^  •  • 

4 

4 

Beryllium  and  Compounds . . 

N.A.  Beryllium  Compounds . 

1*  ‘ 

2.3 

n 

Ber^m  ami  Compounds  _ 

N.A.  Ber^ium  and  Compounds  .... _ 

1* 

2.3 

•(**) 

•  * 

•  • 

* 

4 

4 

rBHC  .  . 

58899  Cyclohexane.  1.2.3,4.5.6- 

1 

1A3.4 

U129 

X 

1  (0.454) 

hexachioro-. 

1 0420.38, 40.50,6^)- 
Hexachiofocydohexane  (gamma 
isomer) 

Lindane 

*  * 

(i,1'-Blphenyll-4.4'<lianr»ine . 

Lindane  (aR  isomers) 

*  • 

92875  Benzidine . 

4 

1‘ 

2.3.4 

4 

UQ21 

4 

1  (0.454) 

(1,1  '-Biphenyli-4,4'-diamino,3,3'- 

91941  33'-Dlchlor(rt)onzidlne . . 

1* 

2.3,4 

U()73 

X 

1  (0.454) 

dichloro-. 

’  (1 .1 '-BiphonylH.A'-dlamine.S.S'- 

’  119904  3,3'-Dimothoxybenzldine . 

1* 

3.4 

U091 

B 

100(45.4) 

dimethoxy-. 

(1.1'-6iphenyl]-4,4'-d!amine.  .3.3'- 

119937  3.3'-Dimelhytbenzidine . . . 

1* 

3.4 

U095 

A 

10  (4.54) 

dimethyl-. 

•  •  • 

*  • 

4 

! '  * 

^  4 

Bis(2-chloroelhyl)  other . 

111444  Dichioroethyl  ether . 

1* 

2.3,4 

U025. 

A 

10  (4.54) 

*  •  f 

Ethane,  1.1'-oxybls[2-chloro- 

'  ♦  • 

4 

' 

4 

4 

Bis(chloromethyl)  ether . . 

542881  Dichloromethyl  ether . 

1* 

3.4 

P106 

A 

10  (4.54) 

Bts(2-ethylhe)(yl)  phthalate . . 

Methane.  oxyt)is(chloro)- 
117817  1.2-Benzsr>edicaiboxylic  acid. 

1* 

2.3,4 

U028  . 

B 

100  (45.4) 

Bromoform . 

bis(2-ethyl-hexyl)  ester. 

DEHP 

DIethylhexyl  phthalate 

75252  puUrttuinA,  tribramo-  . 

1* 

2.3.4 

2.3.4 

U225 

U029  , 

4 

B  ' 

C 

100  (45.4) 

1000  (454) 

4 

Bromomethane . . 

Tribromomethane 

7^889  Melhana,  bramo- .  . 

•  • 

Meth^  bromide 

4  4 

4 

1,3-Butadlene.  1.142.3.4,4- 

87683  HexachiorDbutadiene  . 

1* 

2,3.4 

U128  ’ 

X 

1(0454) 

hexachkHo-. 

• 
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Table  302.4 — List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 
[N^e:  All  comments/notes  are  located  at  the  end  of  tNs  table] 


Statutory  FiruJ  RQ 


Heizardous  substance 

CASRN 

Regulatory  synonyms 

RQ  Codet 

RCRA 

waste 

number 

Cat¬ 

egory 

Pounds  (kg) 

•  • 

2-Butar^e . 

• 

78933 

• 

MEK . 

• 

r 

3,4 

• 

U159 

D 

5000  (2270) 

•  • 

Methyl  ethyl  ketone 

• 

n-Butyl  phthalate . 

84742 

1 ,2-Beruenedlca(boxylic  acid. 

100 

1 .2,3,4 

U069 

A 

10  (4.54) 

dibutyl  ester. 

Dibutyl  phthalate 

Dl-rvbutyl  phthalate 

•  • 

* 

• 

* 

• 

Cadmium  and  Compounds . 

N.A. 

Cadmium  Compounds  . . 

1* 

2,3 

n 

Cadmium  Compounds  . 

... 

N.A 

Cadmium  and  Compounds . 

1* 

2,3 

n 

•  • 

• 

• 

« 

• 

Camphene.  octachloro- . . 

8001352 

Chlorinated  camphene . 

1 

1. 2,3,4 

P123 

X 

1  (0.454) 

Toxaphene 

•  • 

• 

• 

* 

• 

Captan . . . 

... 

133062 

10 

1.3 

A 

10  (4.54) 

•  • 

• 

• 

• 

• 

Carbamic  acid,  ethyl  ester . 

51796 

Ethyl  carbamate  . 

r 

3.4 

U238 

B 

100  (45.4) 

Urethane 

• 

• 

•  ' 

* 

• 

Carbamic  chloride,  dimethyl-  . 

... 

79447 

Dimethylccubamoyl  chloride . 

1* 

3.4 

U097 

X 

1  (0.454) 

•  • 

* 

• 

« 

* 

Carbaryl . . . 

... . , 

63252 

100 

1.3 

B 

100  (45.4) 

• 

• 

• 

• 

• 

✓ 

Carbon  disulfide . 

....  ■ 

75150 

5000 

1.3,4 

P022 

B 

100  (45.4) 

•  • 

• 

• 

• 

• 

Carbonic  dichloride  . 

.... 

75445 

Phosgene  . . . 

5000 

1,3.4 

P095 

A 

10  (4.54) 

•  • 

• 

• 

• 

• 

Carbon  tetrachloride . 

.... 

56235 

Methane,  tetrachloro- . 

5000 

142,3,4 

U211 

A 

10  (4.54) 

•  • 

• 

• 

# 

Chlordane .  57749  Chlordane,  alpha  &  gamma  iso-.  1  1 .2,3,4  U036  X  1  (0.454) 

.  .  ,  . ;  mers. 

Chlordane  (technicai  mixture  and 

.  .  metabolltas)  .  .  - 

'  ■  4,7-Melhano-1H-lfHJene,  - 

1A4.5.6.7.8,8- 

octachloro-2.3,3a,4,7,7.  a- 

,,  -  •  ;  hexahydro-  ^ 
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Table  302.4— List  of  hazardous  Substances  and  Reportable  QuANrmES— Continued 
[Note:  AH  oommentsMotes  are  located  at  the  end  of  this  table] 

Statutory  Final  RQ 


Hazardous  substance 

casrn 

Regulatory  synonyms 

RQ 

Codet 

RCRA 

waste 

number 

Cat¬ 

egory 

Pounds  (kg) 

Chlordane,  alpha  & 
mers. 

gamma 

iso- 

57749 

Chlordane . 

Chlordane  (technical  mixture 
metabolites) 

4.7-Methano-1  H-Indene, 
1,2,4,5.6,7,8,B- 
octachloro-2,3,3a,4,7,7a- 
hexahydro- 

and 

1 

1. 2.3.4 

U036 

X 

1  (0.454) 

Chlordane  (technical 
metabolites). 

mixture 

and 

57749 

Chlordane . 

Chlordane,  alpha  &  gtanma 
mers. 

4,7-Methano-1  H-Indene, 

1 ,2,4,5,6,7,8,8-octachioro- 
2,3,3a,4,7.7a-hexahydro 

iso- 

1 

1. 2.3.4 

U036 

X 

1  (0.454) 

Chkxinated  camphene 


Chloiine 


Chlorobenzene 

Chlorobenzilate 


1  -Chloro-2,3-epoxypropane 

Chloroethane  . . 

•  « 

Chtorofonn . . . 

Chloromethane . 

Chlorornethyl  methyl  ether  . 

e  * 

Chixxnium  and  Compounds 
Chfomlijm  Compourxte . 


Cumene 


Cyanide  Compounds 
Cyanides  _ 


2,S-Cyclohexa(fiene-1 ,4-<fione 


Cyclohexane,  1,2,3,4,5,6- 

hexachloro-,  (*a,2a,3p,4a,5^PK 


1,3-Cyclopenta(flene,1,2,3,4,5.5-  ^ 
hexachloro-. 


8001352 

Camphene,  octachloro- . 

1 

1. 2.3.4 

PI  23 

X 

1  (0.454) 

• 

Toxaphene 

• 

• 

• 

7782505 

10 

1.3 

A 

10  (4.54) 

• 

# 

• 

• 

108907 

Benzene,  chioro- . 

100- 

1 ,2.3,4 

U037 

B 

100  (45.4) 

510158 

Benzenewrotic  add,  4-chloio-a-(4- 

1* 

3,4 

U038 

A 

10  (4.54) 

chiorophenyO-a-hydroxy-,  ethyl 

ester. 

• 

108898 

• 

Eplchlorohydrln . 

• 

1000 

1.3.4 

U041 

• 

B 

100  (45.4) 

Oxirane,  (drkxomethyt)- 

75003 

Ethyl  chloilde . 

r 

2,3 

B 

100  (45.4) 

* 

87883 

# 

Methane,  trIcNoro-  . 

• 

5000 

1A3.4 

U044 

• 

A 

* 

10  (4.54) 

74873 

Metheuie,  chioro-  . 

r 

2,3.4 

U045 

B 

100  (45.4) 

Methyl  chloride 

107302 

Methane,  chloromethoxy- _ 

r 

3.4 

U046 

A 

10  (4.54) 

• 

N.A. 

Chromium  arxl  Compounds . 

1* 

2,S 

• 

(**) 

N.A. 

Chromium  Compounds . 

r 

2,3 

.  D 

• 

98828 

• 

Benzene,  (l-methylethyt)- . 

• 

r 

3,4 

U055 

• 

D 

• 

5000  (2270) 

• 

NA 

• 

Cyanides  . 

• 

1* 

2,3 

• 

* 

D 

NA 

Cyanide  Compounds . 

r 

2.3 

D 

• 

108514 

• 

p-BenzoquInono  . 

» 

1* 

3,4 

U197 

• 

A 

• 

10  (4.54) 

Quinone 

• 

• 

* 

• 

• 

58899 

y-BHC . . . . 

1 

U.3.4 

U129 

X 

1  (0.454) 

Hexachlorocydohexane  (gamma 

isomer) 

Undane 

- 

Lindane  (ail  isomers) 

• 

77474 

• 

Haxachlorocyclopentadiene . 

• 

1 

1 ,2,3,4 

U130 

• 

A 

•  ^ 

10  (4.54) 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

[Note:  All  comments/notes  are  located  at  the  ertd  of  this  table] 


Hetzardous  substance 


CASRN  Regulatory  synonyms 


Statutory  Rnal  RO 


RCRA 

RQ  Codet  waste  Pounds  (kg) 

number 


2,4-D  Acid  . 

94757 

Acetic  acid,  (2,4-dichlorophenoxy)-, 

100 

1.3.4 

U240 

B 

100  (45  4) 

salts  &  esters. 

2,4-D.  salts  and  esters 

2,4-D,  salts  and  esters . 

94757 

• 

Acetic  acid.  (2.4-dichlorophenoxy)-. 

salts  &  esters. 

2,4-D  Add 

• 

100 

1.3.4 

* 

U240 

B 

100  (45.4) 

•  • 

DDE . 

• 

72559 

4.4'-DDE . 

« 

1* 

2.3 

• 

X 

• 

1  (0.454) 

4,4'-DDE . 

72559 

DDE . 

1* 

2.3 

X 

1  (0.454) 

DEHP  . 

117817 

• 

1,2-Ben«9nedlcaftx)xytlc  acid, 

bis(2-ethy(-hexyl)  ester. 
Bls(2-ethylhexyl)^thalate 
DIethythexyl  phthcUate 

1* 

2.3.4 

• 

U028 

B 

100  (45.4) 

*  * 

• 

• 

. 

. 

1,2-Dibromo-3-chloroprdpane  . 

96128 

Propane,  1,2-dibromo-3-chtoro- . 

1* 

3.4 

U066 

X 

1  (0.454) 

Dibromoethane . 

106934 

Ethane.  1.2-dibromo-  . 

Ethylene  dibromide 

1000 

1.3,4 

U067 

X 

1(0.454) 

•  « 

Dibutyl  phthalate  . 

* 

84742 

• 

1 .2-Benzenedicarboxylk: 

dibutyf  ester. 
n-Butyt  phthalate 

Di-n-bu^  phthalate 

add. 

* 

100 

1^.3.4 

U069 

A 

10(4.54) 

Di-n-butyt  phthalate . 

84742 

1 .2-Benzenedlcart)oxyllc 
dibutyl  ester. 
n-Butyi  phthalate 

DI-BuV  phthalate 

add. 

100 

1 .2.3.4 

U069 

A 

10(4.54) 

•  *  • 

• 

• 

* 

* 

* 

1.4-Dtchlorobenzene . 

106467 

Benzene.  1.4-dichloro- . 

p-Dichlorobenzene 

100 

1Z3.4 

U072 

B 

100(45.4) 

•  • 

p-Dichlorobenzene  . 

« 

106467 

• 

Benzene.  1.4-dichloro- . 

1 ,4-Dichlorobenzene 

100 

1^,3.4 

• 

U072 

B 

100(45.4) 

*  « 

3,3'-Dichlorobenzidine . 

91941 

• 

[  1 .1  *-Blphenyl}-4.4'-dlamine,3.3'- 
dichloro-. 

1* 

2.3.4 

U076 

X 

« 

1  (0.454) 

1,1-Dichloroeth€Ui6 . 

*  75343 

* 

Ethane,  .1.1-dlcholoro- . 

• 

1* 

2,3,4 

• 

U076 

C 

1000(454) 

Ethylldene  dicholorlde 

1,2-Dichloroethane . 

107062 

Ethane,  1.2-dicholofo- . . 

5000 

U.3.4 

U078 

B 

100(45.4) 

— 

Ethylene  dicholorlde 

l.l-DIchloroethylene  . 

75354 

Ethane.  1,1-dichloro- . 

Vinyllderte  chloride  . . 

5000 

1, 2,3.4 

U078 

B 

100  (45.4) 

Dichloroethyl  ether . 

111444 

Bls(2-chloroethyl)  ether . 

1* 

2.3.4 

U025 

A 

10  (4.54) 

Ethane.  1.1'-ox^is{2-chloro- 

•  • 

Dichloromethyl  ether . 

542881 

• 

Bis(chloromethyl)  ether . 

Methane,  oxybis[chbro- 

• 

1* 

3.4 

P016 

A 

10(4.54) 

•  • 

Dichloromethane . 

* 

75092 

• 

Methane,  dichloro-  . 

Methylene  chloride 

• 

1* 

2,3.4 

U080 

C 

1000(454) 

54852 
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Table  302.4 — List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

[Not*:  Al  commentsMotos  are  located  at  the  end  of  this  table) 

Statutory  FiruU  RQ 


Hazardous  substance 


1 ,2-DichlorDpropane 

• 

1 ,3'-Dirhlnmpfnp<»n«  . 

• 

Dirhlnrvrts . 

• 

1 ,4-Dlethyleneoxide ........ 

• 

Diethylhe'xyl  phthalate  _.. 

✓ 

• 

3,3'-Oimethoxybenz)dine 

•  • 

Dimethyl  amlnoazobenzene . 

p-Dimethytamir>oazobenzene . 

• 

3.3'-Otmethvtbenzidine  ... 

• 

•  • 

Dimethylcart>£unoyl  chloride . 

• 

l.l-Dimethylhydrazine  .... 

• 

• 

DImathvlohthaiata . 

• 

Dimethyl  suHata . 

•  • 

4,6-DlnltfD-o-cre80l.  and  salts . 

2,4-DMtrophenol . 

• 

• 

2.4-Dinitrotoluene . 

• 

• 

1,4-DiO)cana  . 

• 

1 .2*Dlphenylhydrazine  ... 

• 

• 

Eptehkxohydrin  _ _ 

• 

Ethanal  . . 

• 

CASRN 

Regulatory  synonyms 

RQ 

Coder 

RCRA 
waste  - 
number 

Cat¬ 

egory 

Pounds  (kg) 

* 

78875 

Propeme,  1,2-dichloro- . 

5000 

1. 2,3.4 

* 

U083 

C 

1000(454) ' 

• 

542756 

Propylene  dichloride 

1-Pfopane.  1.3-dichloro-  . 

5000 

1. 2.3.4 

% 

• 

U084 

B 

1000(45.4) 

• 

62737 

• 

10 

1.3 

* 

A 

10(4.54) 

• 

123911 

• 

1.4-Dioxane . . . 

1* 

3,4 

U108 

B 

100(45.4) 

117817 

1,2-Beru!enedicarboxy{ic  acid. 

1* 

2.3.4 

U128 

B 

100(45.4) 

119904 

bls(2-ethyt)exy0  ester. 
Bis<2-ehtyihexyl)phthalate  DEHP 

(1,1  '-Blphenyl)-4,4+-dlamine,3,3'- 

1* 

3.4 

• 

U091 

B 

100(45.4) 

• 

60117 

dimethoxy-. 

Benzenamlne.N,  •  N-dimethyt-4' 

1* 

3.4 

U093 

A 

10(4  54) 

60117 

(phenytazo)',. 

p-Dimelhylarnirx>azobenzene 

Benzenamine,  N,  N-dimethyt-4- 

3.4 

U093 

A 

10  (4.54) 

• 

119937 

(pharrylazo)-. 

Dimethyl  amirK>azobenzene 

• 

( 1 , 1 -Biphenyl]-4,4'-diamine  A3'- 

# 

3.4 

U095 

A 

• 

10  (4.54) 

79447 

.  dimethyl-. 

• 

Carbamic  chloride,  dimethyl-  . 

# 

3.4 

• 

U097 

X 

• 

1  (0.454) 

• 

57147 

• 

Hydrazine.  1,1-dimethyl- . . . 

• 

3.4 

• 

U098 

A 

10  (4.54) 

131113 

• 

1,2-Benzenedicaft)Oxylic  add,  di- 

• 

2.3.4 

• 

U102 

D 

• 

5000(2270) 

77781 

methyl  ester. 

Sulfuric  add,  dimethyl  ester . 

a* 

3.4 

U103 

B 

100  (45.4) 

534521 

Phenol.  2-methyl-4.6-dlnitro-,  & 

2.3.4 

• 

P047 

A 

10  (4.54) 

• 

salts. 

• 

• 

• 

• 

51285 

Phenol,  2.4-dlr»ltro- . . . „'.... 

1000 

1. 2.3.4 

P048' 

A 

10  (4.54) 

• 

121142 

• 

Beruene,  1-methyl-2.4-dlnitro- . 

• 

1000 

1 ,2,3.4 

U105 

A 

10  (4.54) 

’  • 

123911 

• 

1.4-Diethyieneoxide . 

• 

3,4 

• 

U108 

B 

too  (45.4) 

122667 

• 

Hydrazine,  1 ,2-dlpheny1-  . 

• 

2.3/4 

• 

U109  ' 

A 

a 

10  (4.54) 

106898 

• 

1-ChlOfO-2,3-epoxypropane  . . 

• 

1000 

1.3.4 

• 

U041 

B 

a 

100  (45.4) 

• 

75070 

Oxlrar^e,  (chloromethyl)- 

• 

Acetaldehyde . . 

• 

1000 

1.3.4 

* 

U001 

C 

a 

1000  (454) 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

[Note;  An  comments/notes  are  located  at  the  end  of  this  table] 


Hazardous  substance 


Regulatory  syrxmyms 


Statutory 

RCRA 

RQ  Codet  waste 
rHimbet 


Final  RQ 


Pounds  (kg) 


Ethane,  1.2-dibrDmo . 

Ethane  1,1-djchloro . 

Ethane.  1,2-dlchloro . 

Ethane,  hexachloro- . 

Ethane.  1,1'-oxybis[2-chloro- 

•  • 

Ethane,  1,1.2.2-tetrachloro-  . 
•  • 

Ethane,  1.1,1-tr1chloro- . 

Ethane.  1,1,2-trlchloro- . 

*  • 

EtharK)r>e,  1 -phenyl- . 

•  * 

Ethane,  1,1-dichloro- . 

Ethane,  tetrachloro- . 

•  • 

Ethane,  trtehloro- . 

Ethyl  acrylate . 

Ethylbenzene . 

Eth^  caibamate  . 

Ethyl  chloride . 

•  ^  • 

Ethylene  dibromide  . 

Etfiylene  dichlofide . 

EthylenalmIrM . . . . 

Ethylene  oxide . 

Ethylenethlourea  . 

•  • 

Ethylidene  dichiorida . 

•  • 

Fomnaldehyde  . . . 


106934 

Dibromoethane . 

1000 

1.3.4 

U067 

X 

1  (0.454) 

Etfiylena  dibromide 

75343 

1,1-Dichloroethane  . . 

1* 

2.3.4 

U076 

c 

1000(454) 

E^ylidene  dlchkxide 

107062 

1.2-Dlchloroediane . 

5000 

1. 2.3.4 

U077 

b 

100  (45.4) 

Ethylene  dichloride 

• 

67721 

Hexachloroethane  . 

• 

1* 

2.3,4 

U131 

• 

B 

100  (45.4) 

• 

. 

* 

* 

. 

111444 

Bjs(2-chloroothyl)  ether . 

1* 

2,3,4 

U025 

A 

10  (4.54) 

Dichloroethyl  ether 

• 

• 

• 

• 

79345 

1.1,2,2-Tetrachloroethane . 

1* 

2.3.4 

U209 

B 

100  (45.4) 

• 

• 

• 

• 

• 

71556 

Methyl  chloroform . 

1* 

2.3,4 

U226 

C 

*  1000(454) 

1 , 1 , 1 -TrkMoroethane 

79005 

1,1,2-Trlchloroethane . 

1* 

2,3.4 

U227 

B 

100  (45.4) 

• 

•  1 

• 

* 

• 

98862 

Acetophenone  . 

1* 

3.4 

U004 

D 

5000  (2270) 

# 

• 

• 

• 

• 

75354 

1,1-DicWoroethylene  . 

5000 

1. 2.3.4 

U078 

B 

100  (45.4) 

VInylidene  chloride 

• 

• 

• 

# 

• 

127184 

Perchloroelhylene  . . . 

1* 

2.3.4 

U210 

B 

100  (45.4) 

Tetrachloroethane 

Tetrachloroethylene 

• 

• 

# 

• 

• 

79016 

Tilchloroethene  . 

1000 

1. 2.3.4 

U228 

B 

100  (45.4) 

Trichloroethylene 

140885 

2-Propenoic  add,  ethyl  ester . 

r 

3.4 

U113 

C 

1000(454) 

100414 

1000 

1,2,3 

C 

1000  (45.4) 

51796 

Caibamic  add,  ethyl  ester . 

r 

3.4 

U238 

B 

100  (45.4) 

Urethane . . . 

75003 

Chkxoethane . 

1* 

2,3 

B 

100  (45.4) 

• 

106934 

• 

DlbrorTX)ethane  . . 

• 

1000 

1.3.4 

U067 

• 

X 

• 

1  (0.454) 

Ethane,  1.2-d%>romo- 

107062 

1 ,2-Dichloroethane . 

5000 

1.2A4 

U077 

B 

100  (45.4) 

Ethane.  1,2-dlchloro- 

• 

151564 

• 

Azlddlrre  . . . . 

r 

3,4 

P054 

W 

A 

• 

1  (0.454) 

75218 

Oxiiane - - - - 

1* 

3,4 

U115 

A 

10  (4.54) 

96457 

2-imidazolldinethione  . . 

1* 

3.4 

U116 

A 

10  (4.54) 

• 

• 

• 

• 

• 

75343 

1,1-Dichloroethane . 

r 

2.3.4 

U076 

C 

1000(454) 

Ethane.  1,1-dichloro- 

• 

• 

50000 

• 

• 

1000 

1.3.4 

U122 

• 

B 

• 

100  (45.4) 

• 

• 

• 

• 

• 

2,5-Furandiona 


108316  Maleic  anhydride 


5000  1,3.4  U147 


D 


5000  (2270) 


54854 


Federal  Register  /  Vol.  58.  No.  203  /  Friday,  October  22,  1993  /  Proposed  Rules 


Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 
[Note:  All  comments/notes  are  located  at  the  end  of  this  table] 


Hazardous  substance 

CASRN 

Regulatory  synonyms 

Statutory 

RCRA 

RQ  Codet  waste 

number 

RnaIRO 

e^  <“9) 

Heptachlor . 

• 

76448 

• 

4,7-Methano-1  H-indene, 

• 

1 

1.2,34 

•  « 

P059 

X 

« 

1  (0.454) 

1,4,5,6,7.8,8-. 

heptachloro-3a,4,7,7a-tetrahydro 

• 

* 

• 

• 

* 

• 

* 

Hexachlorobenzene  . 

118741 

Bgnzene,  hexachloro- . 

1* 

2,3,4 

U127 

A 

10  (4.54) 

Hexachlorobutadiene  . 

87683 

1,3-Butadiene  1,1 ,2, 3,4,4- 

1* 

2,3,4 

U128 

X 

1  (0.454) 

hexachloro-. 

• 

Mexachlorocydohexane 

* 

(gevnma 

58899 

• 

y-BHC . 

* 

1 

1.2A4 

• 

U129 

X 

1  (0.454) 

isomer). 

Cyclohexane,  1,2,3,4,5,6- 

hexachloro- 

1a,2a,3p,4a.5a,6p}- 

Lindane 

✓ 

• 

Lindane  (ail  isomers) . 

Hexachlorocyclopentadiene . 

77474 

1,3-Cyciopentadiene,  1 ,2,3,4, 5, 5- 

1 

1 ,2,3.4 

U130 

A 

10  (4.54) 

hexachloro-. 

Hexachloroethane . 

67721 

Ethane,  hexachloro- . 

1* 

2,3.4 

U131 

B 

100  (45.4) 

# 

Hexone . :. . 

• 

• 

108101 

• 

Methyl  isobutyl  ketone  . 

1* 

3,4 

• 

U161 

D 

5000  (2270) 

4-Methyl-2  pentanone 

Hydrazine  . 

. . . 

302012 

. 

1* 

3,4 

U133 

X 

1  (0.454) 

• 

Hydrazine,  1,1-dimethyl- 

• 

57147 

• 

1,1-Dimethylhydrazino . 

* 

f 

3.4 

• 

U098 

A 

* 

10  (4.54) 

* 

Hydrazine,  1,2-diphenyt- 

* 

* 

122667 

• 

1,2-DiphenythydrBzlna . 

* 

1* 

2,3,4 

• 

U109 

A 

• 

10(4.54) 

H^razine,  methyl-  . 

60344 

Methyl  hydrazine . 

1* 

3.4 

P068 

A 

10  (4.54) 

Hydrochloric  add . 

7647010 

Hyrirngan  chinririe 

5000 

1.3 

0 

5000  (2270) 

• 

Hydrofluoric  add  . 

• 

* 

7664393 

• 

Hydrogen  fluoride . 

« 

5000 

1.3.4 

• 

U134 

B 

• 

100  (45.4) 

H^rogen  chloride  . . 

7647010 

H^mchlnrk;  edd  ,  , 

5000 

1.3 

D 

5000  (2270) 

• 

• 

• 

• 

• 

* 

• 

Hydrogen  fluoride . 

7664393 

Hyrirnflticric  acid 

5000 

1.3,4 

U134 

B 

100  (45.4) 

H^rogen  phosphide 

7803512 

Phnaphlna 

1* 

3.4 

P096 

B 

100  (45.4) 

• 

* 

• 

• 

• 

• 

2-imidazolidlnethione  _ 

96457 

Ethylerrethlourea . 

1* 

3.4 

U116 

A 

10  (4.54) 

• 

* 

. 

• 

* 

• 

• 

lodomethane  . 

74884 

Methane,  iodo- . 

1* 

3.4 

U138 

B 

.  100(45.4) 

Methyl  iodide 

1,3-lsobenzofurandione . 

85449 

Phtallc  anhydride . 

1* 

3.4 

U190 

0 

5000  (2270) 

• 

• 

• 

« 

• 

* 

Isophorone  . 

78591 

1* 

2,3 

0 

5000  (2270) 

• 

• 

• 

* 

• 

Lead  arxi  Compounds ... 

N.A. 

Lead  Compounds . 

1* 

2,3 

#« 

Lead  Corrpourids 

N.A. 

I  end  and  Compouryls . 

1* 

2,3 

«« 

• 

• 

• 

• 

« 

• 

• 

Lindane . 

58899 

y-BHC . 

1 

1A3,4 

U129 

X 

1  (0.454) 

Cyclohexane.  1.2,3,4,5,6- 

hexachloro-,. 
(1a,2a,3p,4a,5a,6P)', 
Hexachtorocydohexane  (gamrm 
Isomer) 

{  Lindane  (all  isomers) 

I 
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Table  302.4 — List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 
[Note:  An  comments/notes  are  located  at  the  end  of  this  tabte] 


Statutory  Final  RQ 


Hazardous  substance 

CASRN 

Regulatory  synonyms 

RQ 

Codet 

RCRA 

waste 

ruimber 

Cat¬ 

egory 

Pounds  (kg) 

Lindane  (all  Isomers) . 

58899 

T-BHC  ......; . 

1 

1^.3,4 

U129 

X 

1  (0.454) 

•  • 

Maleic  anhydride . . 

108316 

Cyclohexane,  1 ,2,3,4,5,6- 

hexachloro-, 

(1<x,  2a,38,4a,5oi,68*. 

Hexac^rocyciohexane  (gamma 
isomer) 

Lindane 

2,5-Furandione . 

5000 

1.3.4 

U147 

D 

5000  (2270) 

MEK . . . 

78933 

2-ButarK>ne . . . i . 

1* 

3.4 

U159 

D 

5000  (2270) 

•  • 

Morriify  and  Compounds  . 

• 

NA 

Methyl  ethyl  ketone 

• 

Merpury  Comp<Minds  . . 

1* 

2.3 

2.3 

2,3,4 

• 

• 

Mercury  Compounds . 

Methanamine,  N-methyi-N-nItroso-  . 

N.A. 

• 

62759 

Mercury  arxl  Compounds . 

• 

N-Nitrosodimethylamine . 

1* 

* 

1* 

P082 

A 

10  (4S4) 

Methane,  bromo- . 

74839 

Bromomthane . 

r 

2.3.4 

U029 

C 

1000  (454) 

Methane,  chloro-  . 

74873 

Methyl  bromide 

Chloromethane . . . 

1* 

2.3.4 

U045 

B 

100  (45.4) 

Methane,  chloromethoxy- . 

107302 

Methyl  chloride 

Chloromethyl  methyl  ether . 

1* 

3.4 

U046 

A 

10  (4.54) 

•  • 

Methar>e,  dlchloro-  . 

• 

75092 

Methylene  chloride . 

r 

2.3,4 

U080 

C 

1000(454) 

Methane,  lodo-  . . . 

74884 

Dichloromethane 

• 

lodomelhane  . . . 

1* 

3.4 

U138 

B 

100  (45.4) 

Methane,  oxybis(chloro- . 

542881 

Methyl  Iodide 

• 

Bis(chloromethyl)ether  . . . 

r 

3.4 

• 

P016 

A 

# 

10(4.54)' 

Methane,  tetrachloro- . 

56235 

Dichloromethyl  ether 

Caiton  tetrachloride . . . 

5000 

1.2.3, 4 

• 

U211 

A 

• 

10  (4.54) 

Methane,  tribromo- . 

75252 

Bromoform . 

r 

2.3.4 

U225 

B 

• 

100  (45.4) 

Methane,  trichloro-  . 

67663 

Tribromomethane 

Chloroform . 

5000 

1. 2.3.4 

U044 

A 

10  (4.54) 

#  * 

4,7-Methano-1  H-indene . 

• 

76448 

• 

Heptachlor . 

1* 

1 ,2.3.4 

• 

P059 

X 

• 

1  (0.454) 

1 ,4,5,6,7.8,8-heptachloro- 
3a,4,7,7a-tetrahydro- 
4,7-Methano-1  H-indene . 

57749 

Chlordane  . . 

1 

1, 2,3.4 

U036 

X 

1  (0.454) 

1 ,2.4,5, 6,7, 8.8-octachlofo- 
2,3,3a,4,7,7a-hexahyd^o- 

Methanol . 

67561 

Chlordane,  alpha  &  gamma  iso¬ 
mers 

Chlordane  (technical  mixture  and 
metabolites) 

Methyl  alcohol  . 

1* 

3,4 

U154 

D 

5000(2270) 

Methoxychlor . 

• 

72435 

• 

Benzene,  1,1 '-(2, 2,2- 

1 

1.3.4 

U247 

X 

1  (0.454) 

Methy  a>conoi  , . 

67561 

trtchloroethylidene)bis[4-. 

methoxy- 

Metharx)! . 

r 

3.4 

U154 

D 

5000(2270) 

2-Methyl  azirWine . . 

75558 

Aziridine,  2-methyl-  . 

r 

3.4 

P067 

X 

1  (0.454) 

Methyl  bromide .  . 

74839 

1.2-Propylenlmine 

Bromorn^harw . 

r 

2,3.4 

U029 

C 

1000(454) 

Metharle,  bronx>- 

54856 


Federal  Register  /  Vol.  58.  No.  203  /  Friday,  October  22,  1993  /  Proposed  Rules 
Table  302.4--List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

[Note:  All  comments/notes  are  located  at  the  end  of  this  table] 


Hazardous  substance 


Methyl  chloride 


Methyl  chloroform 


•  • 

4,4'-Methylenebis(2-chloroanitine)  .. 

• 

Methylene  chloride . 

* 

Methyl  ethyl  ketone . 

• 

Methyl  hydrulne . 

Methyl  iodide . 

Methyl  isobutyt  ketone  ... 

• 

• 

Methyl  methacrylate . 

• 

4-Methyt-2-pentanone  .... 

Naphthalene . 

• 

• 

Nickel  and  Compounds  .. 
Nickel  Comoourvia  . 

Nitrobenzene  . . 

p-Nitrophenol . . 

• 

• 

4'Nitrophenol . 

« 

• 

2-Nitropropane  . 

• 

N-Nitrosodimethylamlne 

N-Nitroso-N-methylurea 

•  • 

1,2-Oxathiotane.  2,2-dioxide  . 

• 

Oxirane . 

• 

Statutory  Final  RQ 


CASRN 

Regulatory  synonyms 

RQ 

Codet 

RCRA 

waste 

number 

Cat¬ 

egory 

Pounds ikg) 

74073 

Chloromethane . 

1* 

2,3,4 

U045 

B 

100(45.4) 

71556 

Methane,  chkxo- 

• 

Ethane,  1.1.1-trlchloro- . 

1* 

2,3.4 

U226 

C 

• 

1000  (454) 

101144 

1 ,1 ,1 -Trichloroethane 

Benzenamine,  4,4'-methylene- 

r 

3.4 

• 

U158 

A 

10(4.54) 

75092 

bls(2-chloro-. 

• 

Dichloromethana  . . 

1* 

2,3.4 

U080 

C 

1000(454) 

78933 

Methane,  dichloro- 

2-Butanone . 

1* 

3.4 

U159 

D 

5000  (2270) 

60344 

MEK 

Hydrazine,  methyl-  . 

• 

1* 

3,4 

PO60 

A 

,  10  (4.54) 

74884 

lodomethane . 

1* 

3.4 

U138 

B 

100  (45.4) 

108101 

Metharte,  lodo- 

Hexone  . 

r 

3.4 

U161 

D 

5000  (2270) 

80626 

4-Methyl-2-pentanone 

2-Propenoic  acid,  2-methyl-,  meth- 

• 

5000 

1.3.4 

U162 

C 

1000  (454) 

108101 

yl  ester. 

Hexone  . 

1* 

3.4 

U161 

D 

« 

5000  (2270) 

91203 

Methyl  Isobutyl  ketor>e 

• 

• 

5000 

1. 2,3,4 

U165 

B 

• 

100  (45.4) 

• 

N.A. 

N.A. 

98953 

• 

Nickel  Compounds . 

Nickel  and  Compounds . 

Benzene,  nitro- . . . . 

• 

1* 

1* 

1000 

2.3 
2.3 
1. 2.3.4 

U169 

C 

(*•) 

n 

1000(464) 

100027 

4-Nitrophenol . 

• 

1000 

1. 2.3.4 

U170 

B 

• 

100  (45.4) 

« 

100027 

Phenol.  4-nitro- 

• 

p-Nitrophenol . 

• 

1000 

1. 2.3,4 

U170 

B 

100  (45.4) 

79469 

Phenol.  4-nitro- 

Propane,  2-nitro-  . 

1* 

3.4 

U171 

A 

10  (4.54) 

* 

62759 

Methanamlne,  N-methyl-N-nitroso- 

1* 

2,3,4 

P082 

A 

10  (4.54)' 

684935 

Urea,  N-methyl-N-nitroso  . 

• 

r 

3,4 

U177 

X 

•  1  (0.454) 

• 

1120714 

• 

1,3-Propane  suttone . . 

• 

1* 

3,4 

U193 

A 

• 

10  (4.54) 

75218 

Ethylene  oxide . . 

• 

r 

3.4 

U115 

A 

10  (4.54) 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 
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Statutory  FIrud  RQ 


Hazardous  substarKe  ' 

CASRN 

Regulatory  synonyms 

RQ 

Codet 

RCRA 

waste 

num^ 

Cat¬ 

egory 

Pounds  (kg) 

•  • 

Oxirane.  (ddoromethyl)-’ . 

• 

106898 

a 

1-Chk>ro-2,3,epoxypropane . 

a 

1000 

U.4 

a 

U041 

B 

a 

'  100  (45.4) 

Epichlorohydrin 

a 

a 

a 

a 

a 

Parathloo . . . 

56382 

Phosphorothloic  add.  0,0-diethyi 

1 

1A4 

P089 

A 

10  (4.54) 

0^4-^iitrophenyl)  ester 

*  *  • 

pr.n«t 

a 

1336363 

a 

Arodors . .  ' 

a 

10 

1,2.3 

X 

1  (0.454) 

PolycNofInated  Biphenyls 

Arodor  1016  . . . . 

12674112 

10 

1A3 

X 

1  (0.454) 

■  Arodor  1221  . 

11104282 

. . . 

10 

1.2.3 

X 

1  (0.454) 

Arodo'’  1232  , . 

11141165 

10 

1.2.3 

X 

1  (0.454) 

Arodor  1242 . . 

53469219 

_ _ _ _ _ 

10 

1A3 

X 

1  (0.454) 

Arodor  1248  . . . 

12672296 

. . . 

10 

1.2.3 

X 

1  (0.454) 

.  Arodor  1254  . 

11097691 

10 

1.2.3 

X 

1  (0.454) 

Arodor  1260  ... . . . . . . 

11096825 

. . 

10 

1.2.3 

X 

1  (0.454) 

•  • 

a 

a 

a 

a 

a 

pcnb . . 

62688 

Benzene,  pentachloronitro- . 

1* 

3,4 

U165 

B 

.  100  (45.4) 

Pentachloronitrobenzene 

Quintobenzene 

Pentachloronitroberuene  . 

82688 

Benzerte,  pentachloronitro- . 

1* 

3.4 

U185 

B  ' 

100  (45.4) 

PCNB 

!  ;  ■ 

Quintobenzene 

- 

Pentachlorophonol  . 

67865 

Phenol,  pentachlofo- . . . 

10 

1.2A4 

U242 

A 

10  (434) 

•  • 

a 

a 

a 

a 

a 

Perchloroethylone  . . . 

127184 

Etherte,  tetradiloro- . . 

1* 

2.3.4 

U210 

B 

100  (45.4) 

Tetradiioroethene 

Tetrachlorbethylene 

Pherwl . . . . . . 

^  108952 

a 

.  Benzene,  hydroxy- . . 

a 

1000 

1A3.4 

U188 

C 

1000(454) 

» 

a 

'  ‘  a 

a 

* 

a 

Pheryjl,  2,4-dlfdtro- . 

51285 

2,4-Dinltrophenol  . . 

1000 

1A3.4 

P048 

A  ' 

10  (4.54) 

e  *  •  ’ 

a‘  ' 

a 

a 

a  •’ 

a 

Phenol,  2-nwlhyl-4.6-dlnltro-.  & 

534521 

4,6-Dln)bo<Hxesol,  and  salts . 

1* 

2.3,4 

P047 

A 

10  (4.54) 

salts.  ' 

*  *  '  ! 

a 

a 

a 

.  1  • 

Phenol,  4-nltro- . . — 

100027 

p-NNrophenol . . 

1000 

1A3.4 

U170 

B 

too  (45.4) 

4-Nitrophenol 

Phenol,  pentacNoro-  . . 

87665 

Pentachlorophenol  - ..........i.;.... 

10 

1A3.4 

U242 

A 

10  (434) 

*  •' 

a 

a 

1  • 

a 

a 

Phenol,  2,4,5-tilchloro- . 

:  95954 

2.4,5-Tfichloiophenoi  _ ....... 

10 

13.4 

U230 

A 

10  (434) 

Phenol.  2.4jS-tr1chloro- - - - 

88062 

2.4,6-Trtchloropherx)i  _ 

10 

133,4 

U231 

A 

10  (4.54) 

a^ 

a 

a 

a 

a 

Ph08ge»'e  . ’  - . 

75445 

Carborric  dichlofide  . 

5000 

1.3.4 

P095 

A 

10  (434) 

Phftssphine  _  _ _ 

'  7803512 

Hydrogen  phosphide  ......;. . . 

1* 

3,4 

P096 

B 

100  (45.4) 

Phosphorothiotc  add,'  0,  0-diethyl 

a 

56382 

ParaiNon . . 

a 

1 

1.3,4 

a 

P069 

A 

a 

10  (4.54) 

.  0^4-nltropheny)  ester. 

•  T 

'  ■ 

PhAftphmM  . ^ . . 

a 

7723140 

a 

a 

1 

1.3 

X 

1  (0.454) 

•  .  :  j  •  • 

:  4 

•  ■  '  • «  a  . 

a 

a 

a 

Phthallc  anhydride - 

65449, 

i,3-isobehzofuiandione . 

1* 

3.4 

Ot90 

D 

5000(2270) 
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[Note:  All  comments/notes  are  located  at  the  er)d  of  this  table] 


Statutory 


Final  RO 


Hazardous  substance 


CASRN 


Regulatory  synonyms 


RCRA 

RQ  Codet  waste 
number 


Cat¬ 

egory 


Pounds  (kg) 


•  • 

•  • 

• 

• 

. 

Polychiorinatsd  biphenyls  . . 

1336363  Aroclors  . 

10 

1.2,3 

X 

1  (0.454) 

PCBs 

Arodor  1016 . 

12674112  . 

10 

1.2,3 

X 

1  (0.454) 

Arodor  1221  . 

11104282  . . . 

10 

1,2,3 

X 

1  (0.454) 

Amrlnr  1MJ)  . 

11141165  . - . 

10 

1,2,3 

X 

1  (0.454) 

Arodor  1242  . 

53469219  . : . 

10 

1.2,3 

X 

1  (0.454) 

Arodor  1248  . 

12672296  . - . : . 

10 

1.2,3 

X 

1  (0.454) 

Arodor  1254 . . 

11097691  . . 

10 

1,2,3 

X 

1  (0.454) 

Arodor  1260  . 

11096825  . . . 

10 

1.2,3 

X 

1  (0.454) 

*  • 

Propane,  1,2-dibromo-3-chloro- . 

•  • 

96128  1,2-Dlbromo-3-chloropropane  . 

• 

r 

3,4 

U066 

• 

-X 

1  (0.454) 

Propane,  1,2,-dlchk)ro- . 

78875  1,2-DichlOfopropane . 

5000 

1 .2,3,4 

U083 

c 

1000(454) 

Propylene  dichiortde 

#  • 

Propane,  2-nitro-  . 

•  • 

79469  2-Nitropropane  . 

• 

1* 

3.4 

U171 

A 

• 

10  (4.54) 

1,3-Propane  sultone . 

1120714  1,2-Oxathiolane,  2,2-dioxide . 

r 

3,4 

U193 

A 

10  (4.54) 

•  • 

2-Ptopenal . 

•  • 

107028  Acrolein  . 

• 

1 

1 .2,3,4 

P003 

• 

X 

• 

1  (0.454) 

2-Prapanamida . 

79nai  Arfylamiria . 

r 

3,4 

U007 

D 

5000  (2270) 

•  • 

1-Propene,  1,3Kfichloro-  . 

•  • 

542756  1,3'-DicWoropropene . 

• 

5000 

1^.3,4 

U084 

• 

B 

# 

100  (45.4) 

2-Propenenitrile . 

107131  Acrylonitrile . . 

100 

1. 2,3,4 

U009 

B 

100  (45.4) 

•  • 

2-Propenolc  add . 

•  # 

79107  Afsyiiftadd  . 

• 

1* 

3,4 

U008 

• 

D 

• 

5000  (2270) 

2-Propenolc  add,  ethyl  ester . 

140885  Eth^  acrylate . . 

1* 

3,4 

U113 

C 

1000  (454) 

•  • 

2-Propenoic  add,  2-methyl-,  methyl 

•  • 

80626  Methyl  methacrylate . 

• 

5000 

1.3,4 

U162 

• 

C 

• 

1000  (454) 

ester. 

•  • 

Propytene  riidtloridA . 

•  • 

78875  1 ,2-Dichtoropropana . 

• 

5000 

1, 2,3,4 

U083 

• 

c 

• 

1000  (454) 

Propane,  1,2-dlchloro- 

Propylene  oxide  . . . 

75569  . 

5000 

1.3 

B 

100  (45.4) 

1,2-Propylenimine  . 

75558  Aziridine,  2-methyl-  . 

1* 

3.4 

P067 

X 

1  (0.454) 

' 

2-Methyl  aziridine 

•  • 

Quinotine  . 

•  * 

91225  ...! . 

• 

1000 

1.3 

* 

D 

5000  (2270) 

Ouinorte . 

1,6514  p-Banzoquinona  . 

1* 

3.4 

U197 

A 

10(4.54) 

2,5-Cyddchexadiene-1 ,4-dione 

Otintobanzana  . 

82688  Benzene,  pentachloronitrrv  . 

1* 

3,4 

U185 

B 

100  (45.4) 

PCNB 

PentachloronKrobenzene 

Radiorujdides  (induding  radon) ...... 

N.A.  . 

r 

3 

§ 

•  # 

•  • 

• 

• 

• 

Selenium  and  Compounds . 

NA  Selenium  Compounds . 

1* 

2.3 

n 

Selenium  Compour^  . . . 

N  A  SELENIUM  COMPOUNDS  . 

1* 

2,3 

n 

•  • 

#  • 

• 

• 

• 

Styrene . 

100425  . 

1000 

1.3 

C 

1000  (454) 

•  * 

•  • 

• 

• 

Sulfuric  add,  dimethyl  ester . 

77781  Dimethyl  sulfate . 

1* 

3.4 

U103 

B 

‘  100(45.4) 

•  • 

•  • 

• 

• 

. 

TCDD  . . 

1746016  2,3,7,8-Tetrachlorodibenzo-p-dioxin 

r 

2.3 

X 

1  (0.454) 

2,3,7,8-TetrachlofOdibenzo-p-dioxin 

•  • 

1746016  TCDD  . 

• 

1* 

2.3 

• 

X 

* 

t  (0.454) 
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Hazardous  substarKe 


1 , 1 ,2,2-T  etrachloroethane 
Tatrachloroethene . . 


T  ebachloroethylene 


Toluene  . . 

Toluenediamine 


2.4-Toluene  diamine 


Toluene  diisocyanate 


2,4-Totuene  diisocyanate . . 


o-Tolukfine  .. 


Toxaphene 


Tribromomethane 


1 .2.4-T  richlorobenzene 

1.1.1- Trichloroelhane  .. 

1.1.2- Trichk)roethane  .. 

Trichloroethane  . 

Trichloroethyiene _ 


2.4.5- Ti1chiorophenol  . 

2.4.6- Trfchlorophenol  . 

a  • 

Triethylamlne . . 

•  • 

Urea,  N-methyl-N-nitroso  ... 
Urethane . 


Vinyl  acetate . 

Vinyl  acetate  monomer 


Statutory  Final  RQ 


CASRN 

Regulatory  synonyms 

RQ 

Codet 

RCRA 

waste 

number 

Cat¬ 

egory 

Pounds  (kg) 

* 

79345 

• 

Ethane,  1,1,2,2-tetrachloro-  . 

• 

r 

2.3,4 

• 

U209 

B 

• 

100  (45.4) 

127184 

Ethene,  tetrachloro- . 

1* 

2.3.4 

U210  ' 

B 

100  (45.4) 

Perchioroethylene 

Tetrachkxoelhyiene 

127184 

Ethene,  tetrachloro- . 

1* 

2.3,4 

U210 

B 

100  (45.4) 

Perchtoroethylene 

'^Tetrachloroethene 

• 

108883 

Benzerie,  methyl- . 

1000 

1A3,4 

U220 

C 

• 

1000(454) 

95807 

Benzenediamine,  ar-methyl- . 

1* 

3.4 

U221 

A 

10  (4.54) 

496720 

2,4-Totumie  diamine 

823405 

25376458 

95607 

Benzenediamine,  ar-methyl- . 

r 

3.4 

U221 

A 

10  (4.54) 

496720 

Toluenediamine 

823405 

25376458 

91087 

Benzene.  1,3-diisocyanatomethyl-  . 

r 

3.4 

U223 

B  . 

100  (45.4) 

584849 

2,4-Totuene  diisocyanate 

26471625 

91087 

Benzerie,  1.3-diisocyanatome9iyl-  . 

1* 

3.4 

U223 

B 

100  (45.4) 

584849 

Totuer^  diisocyanate 

26471 625 

95534 

Benzenamine,  2-methyl-  . 

1* 

3.4 

U328 

B 

100  (45.4) 

• 

• 

* 

* 

8001352 

Camphene,  octachloro . 

i‘ 

1.2.3.4 

P123 

X 

1  (0.454) 

Chlorinated  camphene 

• 

• 

• 

• 

• 

75252 

Bromofotm . . . 

r 

2.3.4 

U225 

B 

100  (45.4) 

Metharre,  tribromo- 

* 

120621 

* 

• 

r 

2,3 

• 

B 

• 

100  (45.4) 

71556 

Ethane,  1,1,1-trlchloro- . 

1* 

2.3,4 

U226 

C 

1000(454) 

Methyl  chloroform 

' 

79005 

Elhane,  1,1,2-trlchloro- . 

r 

2,3.4 

U227 

B 

100  (45.4) 

79016 

Ethene,  trichloro- . . 

1000 

1 .2.3,4 

U228 

B 

100  (45.4) 

Trichloroethylene 

79016 

Ethene,  trichloro- . 

1000 

1.2A4 

U228 

B 

100  (45.4) 

Trlchioroethene 

* 

• 

8 

• 

• 

95954 

PherKii  2,4,5-trlchloro- . . . . 

10 

1A4 

U230 

A 

10  (4.54) 

68062 

Phenol,  2,4,6-trlchloro- . 

10 

1.2A4 

U231 

A 

10(4.54) 

• 

121448 

• 

• 

5000 

1.3 

• 

D 

• 

5000(2270) 

• 

684935 

* 

N-NRroso-N-methylurea  - . 

* 

r 

3.4 

• 

U177 

X 

• 

1  (0.454) 

51796 

Catbamic  add,  e^  ester . 

1* 

3,4 

U238 

B 

100  (45.4) 

Ethyl  carbamate 

• 

108054 

• 

Vinyl  acetate  nK)r)omer . 

* 

1000 

1.3 

• 

D 

• 

5000  (2270) 

108054 

Vin^  acetate . 

1000 

1.3 

D 

5000  (2270) 

* 

• 

• 

• 

• 

75354 

1,1-Dichloroethylene  . 

5000 

1.2A4 

U078 

B 

100  (45.4) 

Vinylidene  chloride 


75354  1,1-Dichloroethylene 
Ethene,  1,1-dichloro- 


B 


100  (45.4) 


■X. 


m 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities 

[Note:  AN  comments/notes  are  located  at  the  ertd  of  thi^  table] 


Statutory 


Rnal  RQ 


Hazardous  substar>ca 


Regulatory  syrKxiyms 


HUHA 

RQ  Codet  waste  PourKls  (kg) 

number 


t  Indicates  the  statutory  source  as  defined  by  1,2,3  and  4  below. 

tt  No  reporting  of  releases  of  this  hazardous  substance  is  required  If  the  diameter  of  the  piece  of  the  solid  metal  released  is  equal  to  or 
exceeds  100  micrometers  (0.004  Inches), 
ttt  The  RQ  for  asbestos  is  limited  to  triable  forms  only. 

1<  Indicates  that  the  statutory  source  tor  desi^iation  of  this  hazardous  substance  under  CERCLA  is  CWA  section  31 1(b)(4). 

2-  Irxiicates  that  the  statutory  source  for  designation  of  tNs  hazardous  substarwe  urnfer  CERCLA  is  CWA  section  307(a). 

3-  Indicates  that  the  statutory  source  for  desi^tion  of  this  hazardous  substance  under  CERCLA  Is  CAA  section  112. 

4-  InrNcates  that  the  statutory  source  for  desi^tion  of  this  hazardous  substance  urxler  CERCLA  is  RCRA  section  3001. 

1*  Indicates  that  the  1-pound  RQ  is  a  CERCLA  statutory  RQ. 


«#  The  Aoency  may  adjust  the  statutory  RQ  for  this  hazardous  substance  in  a  fi 
§  The  ac^usted  RQs  for  radionudides  may  be  found  in  AppwKfix  B  to  this  table 
**  Indteates  that  no  RQ  is  being  assigned  to  the  generic  or  broad  dass. 


future  rulemaking;  until  then  the  statutory  RQ  applies. 


CAS  Registry  Number  List  of 
CERCLA  Hazardous  Substances 

CASRN  Hazardous  substance 


51796  Carbamic  add,  ethyl  ester. 
Ethyl  carbamate. 

Urethane. 


57749  Chkxdane. 

Chlordane,  alpha  &  gamma 
Isomers. 

Chlordane  (technical  mixture 
and  metabolites). 
4,7-Methano-1  H-Indene, 

1 ,2,4,5,6,7,8,8,-octachloro- 
2,3,3a,4,7,7a-hexahydro-. 


1,2,3,4,5,6- 


58899  y-BHC. 

Cyclohexane,  1,2, 
hexachkxo- 
(1 0.2038,40,50.68)-. 
Hexachiorocydohexane 
(gamma  isomer). 
Lindane. 

Lindane  (aD  Isomers). 


60117  Benzenamine,  N,N-<fimethyt-4- 
(phenylazo-). 

Dimethyl  aminoazobenzene. 
p-Dimethyiaminoazobenzene. 


72559  DDE. 

4.4'-DDE 


74839  Bromomethane. 
Methane,  bromo. 
Methyl  bromide. 


74873  Chloromethane. 
Metharte,  chioro-. 
Methyl  chloride. 


Appendix  A  to  §302.4.— Sequential 
CAS  Registry  Number  List  of 
CERCLA  Hazardous  .  Sub¬ 
stances— Continued 

Appendix  A  TO  §302.4.— Sequential 

CAS  Registry  Number  List  of 
CERCLA  Hazardous  Sub¬ 

stances — Continued 

CASRN  Hazardous  substance 

CASRN  Hazardous  substance 

•  •  •  •  •  • 

74884  lodomethane. 

•  •  •  •  • 

94757  Acetic  add 

Methane,  iodo-. 

(2,4-dlchlorophenoxy)-, 

Methyl  iodide. 

salts  &  esters. 

2,4-D  Add. 

•  •  #  •  • 

75003  Chloroethane. 

2,4-D,  salts  emd  esters. 

Ethyl  chkxlde. 

•  •  •  •  • 

95807  Benzenejliamine,  ar-methyl-. 

•  •  •  •  *  " 

Toluenediamine. 

75092  Dichloromethane. 

Methane,  dichloro-. 

2,4-Toluene  diamine. 

Methylene  chloride. 

*  «  •  •  * 

98828  Benzene,  (1-methylethyl)-. 

«  •  #  •  # 

75252  BroiTX>form. 

Cumene. 

Methaite,  tribromo-. 

•  •  •  •  * 

Tribromomethane. 

106514  p-BanzoquirK)ne. 

2,5-Cyciohexadiene-1 ,4-dior>e. 

*  •  •  •  • 

Quinr^. 

75558  Azirldine,  2-methyi-. 

106898  1-Chloro-2,3-epoxypropane. 

2-iyiethyl  azirkjine. 

Epichiorohydrin. 

1,2-Pro|}ylenimir«. 

Oxirarte,  (chioromethyt)-. 

106934  Dibromoethane. 

•  •  •  •  • 

Ethane,  1,2-dlbromo-. 

78933  2-Butanone. 

Ethylene,  dibromide. 

MEK. 

Methyl  ethyl  ketone. 

•  *  •  •  • 

117817  1,2-Benzenedicarboxylic  add. 

bis(2-ethylhexyl)  ester. 

82688  Benzene,  pentachioronitro-. 

Bis(2-ethylhexyl)phthalate. 

PCNB. 

DEHP. 

Pentachioronitrobenzene. 

Diethylhexyl  phthalate. 

Qulntobenzene. 

•  •  •  *  • 

1 2391 1  1 ,4-Diethyleneoxide. 

91087  Benzene, 

1  ^-dHsocyanatomethyl-. 

1,4-Dioxane. 

Toluerte  diisocyanate. 

•  •  •  •  •  ” 

2,4-Toluene  diisocyanate. 

131113  Dimethylphthalate. 

13-Benzenedicart>oxylic  acid. 

92875  Benzidine. 

dimethyl  ester. 

[1,1'-Blphenyl]-4,4'  diamine. 

•  •  •  •  • 

151564  Azirkfine. 
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Appenwx  a  to  §302.4.— Sequential 
CAS  Registry  Number  List  of 
CERCLA  HAZARDOUS  SUB- 
STANCE&— Continued 


CASRN 


Hazardous  substarKS 


Ethylenaiinine. 


496720  Bmzer^aniine,  ar-methyl*. 
Toluenecflamine. 

2,4'ToiuerM  diamine. 


510156  Benzeneacetic  add,  4-chloro-a- 
(4-chlorophenylV«-hydroxy>. , 
ethyl  ester. 

Chlorobenzilate. 


534521  4,6-Oinltro-o^e8ol,  and  salts. 

Pherx>l,  2-methyl-4,6-dlnltrD>,  & 
sdts. 


542881  Bls(chloromelhyl)ethef. 
DIchtoromethyl  ether. 
Methane,  ox]^8(chloro)-. 


584849  Benzene, 

1 ,3-<fli80cyanatomethyl- . 
Toluene  diisocyanate. 

2,4-Toluene  (isocyanate. 


823405  BenzenedUunine,  ar-methyl- 
TotuenecHamine. 

2,4-Toluene  diamine. 


Appendix  a  to  §302.4.— Sequential 
CAS  Registry  Number  List  of 
CERCLA  Hazardous  Sub¬ 
stances — Continued 


CASRN 


Hazardous  substance 


1336363  Afodors. 

PCBs. 

Pdychtorlnated  biphenyls. 


1746016  TCDD. 

2,3,7,8-T  etrachk>rodibertto-p- 
dioxin. 


7803512  Hydrogen  phosphide. 
Phosphine. 


8001352  CampherM,  octachloro-. 
Chlorinated  camphene. 
Toxaphene. 


11096825  Aroclor1260. 

Arodors. 

PCBs. 

Polychiorinated  biphenyls. 
11097691  Arodor1254. 

Arodors. 

PCBs. 

Polychiorinated  biphenyls. 
11104282  Arocior1221. 

Arodors. 

PCBs. 

Polychiorinated  biphenyls. 


11141165  Aroclor1232. 

Arodors. 

PCBs. 

Polychlorinated  biphenyls. 


12672296  Arodor1248. 

Arodors. 

PCBs. 

Polychlorinated  biphenyls. 


Appendix  A  to  §302.4.— Sequential 
CAS  Registry  Number  List  of 
CERCLA  Hazardous  Sub¬ 
stances— Continued 


CASRN  Hazardous  substance 


12674112  Aroclor1016. 

Arodors. 

PCBs. 

Poiychlorirtated  biphenyls. 


25376458  Benzenectamine,  ar-methyt-. 
Toiuenediamlne. 

2.4-Toluene  diamine. 


26471625  Benzene, 

1 ,3-dHsocyanatom6thyl-. 
Toluene  diisocyanate. 

2,4-Totuene  diisocyanate. 


53469219  Arodor  1242. 

Arodors. 

PCBs. 

Polychlorinated  biphenyls. 


PART  355— EMERGENCY  PLANNING 
AND  NOTIFICATION 

6.  The  authority  (Station  for  part  355 
(X)ntinues  to  read  as  follows: 

Authority:  42  U.S.C  11002, 11004,  and 
11048. 

7.  Part  355  is  amended  by  revising  the 
following  entries  in  appen^(»8  A  and 
B,  to  read  as  set  forth  below: 


APPENDIX  A  TO  Part  355.— The  List  of  Extremely  Hazardous  Substances  and  Thor  Threshold  Planning 

Quantities 

[Alphabetical  order] 


CAS  No. 

Chemicd  name 

ReportEd)le 
Notes  (]uanti^ 

(poun(») 

Threshold  planning 
c|unitity  (pounds) 

•  • 

7S-11-8  CWoroacetic  Add . 

• 

_ _ 

• 

• 

100 

• 

100/10,000 

•  • 

95-^7  Cresol,  o- . 

• 

• 

. . . 

• 

• 

100 

# 

1,000/10,000 

•  • 

* 

• 

• 

• 

• 

123-31-9  Hydrotjulnone . 

0) 

100 

500/10,0(]p 

•  • 

• 

• 

• 

• 

• 

57-57-8  Proplolactone,  Beta- . 

. . 

-  ^ 

10 

500 

•  • 

• 

• 

• 

• 

• 

7550-45-0  Titanium  Tetrachloride ... 

. . 

100 

100 

•  • 

- 

• 

• 

• 

• 

• 

*Only  the  statutory  or  final  RQ  is  shown.  For  more  Information,  see  40  CFR  table  302.4. 
Notes: 
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'  Chemicals  on  the  original  list  that  do  not  meet  toxicity  criteria  txjt  because  of  their  high  production  volume  and  recognized  toxicity  are 
considered  chwnicals  of  concern  rother  chemicais”). 

«  *  •  »  •  •  •  * 


APPENDIX  B  TO  Part  355.— The  List  of  Extremely  Hazardous  Substances  and  Their  Threshold  Planning 

Quantities 

[CAS  Number  order] 


CAS  No. 

Chemical  name 

Notes 

Reportable 

quantity* 

(pounds) 

Threshold  planning 
quantity  (pounds) 

• 

57-67-6 

• 

Proploiactone,  Beta- . 

• 

• 

• 

• 

10 

500 

• 

• 

• 

• 

• 

• 

* 

79-11-8 

Chloroacetic  Add . 

. . 

100 

100/10,000 

• 

• 

• 

• 

• 

99-40-7 

Cresol,  o- . 

100 

1,000rt0,000 

• 

123-31-9 

• 

Hydroquinone . 

• 

• 

• 

V) 

* 

100 

500/10,000 

• 

7550-45-0 

• 

Titanium  Tetrachloride ... 

* 

• 

• 

• 

100 

* 

100 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

*  Only  the  statutory  or  final  RQ  is  shown.  For  rrxxe  information,  see  40  CFR  table  302.4. 

Notes: 

1  Chemicals  on  the  original  list  that  do  not  meet  toxicity  criteria  but  because  of  their  high  production  volume  and  recognized  toxicity  are 
considered  chemicals  of  concern  rother  chemicals”). 

•  •  •  •  *  •  « 


[FR  Doc.  93-25930  FUed  10-21-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Determinations  of  Equivalent 
Facilitation  for  Accessibility  of 
Transportation  Vehiclea  and  Facliitles 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice. 

summary:  The  Federal  Transit 
Administration  (FTA)  is  publishing  a 
summary  of  its  determinations  of 
equivalent  facilitation  for  transportation 
vehicles  and  facilities  under  the 
Americans  with  Disabilities  Act  of  1990 
(ADA).  In  addition  to  reporting  the 
Agency’s  findings  of  equivalent 
facilitation,  this  Notice  describes  the 
process  for  making  such  requests,  and 
summeuizes  deni^  requests  and  other 
related  issues. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  W.  Stout,  Director,  Office  of 
Regional  Operations,  Office  of  Grants 
Management.  Federal  Transit 
Administration,  Department  of 
Transportation,  at  (202)  366-1656. 
SUPPLEMENTARY  INFORMATION:  On 
September  6, 1991,  the  Department  of 
Tr^sportation  issued  its  Final  Rule  on 
Transportation  for  Individuals  with 
Disabilities  (49  CFR  parts  27, 37,  and 
38)  (56  FR  45584),  which  indudes  a 
mechanism  for  determinations  of 
equivalent  facilitation.  Section  38.2 
entitled.  ’’Equivalent  Facilitation,” 
states  that  ’’Departvires  from  particular 
technical  and  scoping  requirements  of 
these  guidelines  by  use  of  other  designs 
and  tedmologies  are  permitted  where 
the  alternative  designs  and  tedmologies 
used  will  provide  substantially 
equivalent  or  greater  access  to  and 
usability  of  the  vehicle.  Departures  are 
to  be  considered  on  a  case-by-case  basis 
imder  procedures  set  forth  in  §  37.7  of 
this  title.”  Section  37.9(d)  is  a  similar 
provision  for  transit  fadlities. 

Many  of  the  reouests  for 
determinations  of  equivalent  fadlitation 
received  by  the  FTA  have  lacked  some 
of  the  information  necessary  for  such 
determinations.  Often,  ffie  FTA  must 
send  a  letter  to  the  requester  stating 
what  must  be  induded  in  a  complete 
submission  and  asking  for  the 
additional  information.  49  CFR  37.7(b) 
states:  ”*  •  *  An  entity  wishing  to 
employ  equivalent  fadlitation  in 
relation  to  a  spedfication  of  part  38  of 
this  title  shall  submit  such  a  request  to 
the  (FTA)  or  the  Federal  Railroad 
Administration,  as  applicable,  and 
indude  the  following  information: 

(1)  Entity  name,  aodress.  contact 
person,  and  telephone  number; 


(2)  Spedfic  provision  of  part  38  of 
this  title  with  which  the  entity  is  unable 
to  comply: 

(3)  Reasons  for  inability  to  comply; 

(4)  Alternative  method  of  compliance, 
with  demonstration  of  how  the 
alternative  meets  or  exceeds  the  level  of 
accessibility  or  usability  of  the  vehicle 
(or  fadlity)  provided  in  part  38  of  this 
title;  and 

(5)  Public  partidpation  used  in 
developing  dtemative  method  of 
compliance  and  input  from  that 
partidpation.” 

Such  requests  should  be  addressed  to: 
Gordon  J.  Linton,  Administrator, 

Federal  Transit  Administration,  400 
Seventh  Street,  SW..  Room  9315, 
Washington,  DC  20590. 

‘The  FTA  does  not  "approve”  any 
product  or  configuration,  nor  does  it 
maintain  lists  of  products  that  are  in 
compliance  with  the  regulation. 

Ffroducts  or  configurations  which  meet 
the  specifications  set  out  in  part  38  of 
the  Final  Rule  are  not  eligible  for 
equivalent  fadlitation.  Products  or 
configurations  in  compliance  with  the 
regulation  thus  need  no  approvals, 
compliance  letters,  or  other  FTA 
docxunentation. 

Since  publication  of  the  Final  Rule, 
the  FTA  nas  received  several  dozen 
requests  for  equivalent  fadlitation 
under  section  §  38.2.  This  Notice 
addresses  the  requests  by  grouping  them 
according  to  the  purpose  for  wmch  a 
determination  is  requested;  vehicle  lifts 
and  ramps,  for  instance,  are  treated 
together.  Ilie  relevant  portion  of  the 
reguldion  incorporating  the  Americans 
with  Disabilities  Ad  Accessibility 
Guidelines  (ADAAG)  standards  is 
presented,  followed  by  a  summary  of 
the  spedfic  findings  in  that  category. 
The  FTA  identified  the  following  six 
categories:  (1)  Fadlities:  Detectable 
Warning  Surfaces;  (2)  Fadlities: 
Elevators;  (3)  Vehides:  Vehicle  Lifts  and 
Ramps;  (4)  Vehicles:  Entryways;  (5) 
Vehicles:  Wheelchair  Securements;  and 

(6)  Vehicles:  Lighting. 

Summary  of  Equivalent  Facilitation 
Findings  and  Related  Issues 

(1)  Facilities:  Detectable  Warning 
Surfaces 

The  ADAAG  requirements  for 
Detectable  Warnings  on  Walking 
Surfaces  (4.29.2)  state:  "Detectable  . 
Warnings  shall  consist  of  rairad 
truncat^  domes  with  a  diameter  of 
nominal  0.9  in  (23  mm),  a  height  of 
nominal  0.2  in  (5  mm)  and  a  center-to- 
center  spacing  of  nominal  2.35  in  (60 
mm)  and  shall  contrast  visually  with 
adjoining  surfaces,  either  light-on-dark, 
or  dark-on-light. 


The  material  used  to  provide  contrast 
shall  be  an  intenal  part  of  the  walking 
surface.  Detect^le  warnings  used  on 
interior  surfaces  shall  differ  from 
adjoining  walking  surfaces  in  resiliency 
dr  sound-on-cane  contad.” 

Engineered  Plastics  sought  equivalent 
facilitation  for  its  "Armor-Tile”  product. 
According  to  the  drawings  submitted  by 
Engineered  Plastics,  its  product  meets 
the  height  requirement  for  tnmcated 
domes  (nominal  2  inches),  but  its  domes 
have  a  diameter  of  1.325  inches,  and  the 
center-to-center  spacing  is  2.8  inches. 
Engineered  Plastics  submitted  results 
from  tests  of  its  product  conducted  at 
transit  properties  in  fulfillment  of  the 
public  participation  requirements. 

The  FTA  responded  to  this  request  on 
January  30, 1992:  "We  have  concluded 
oiur  review  of  the  data  attached  with 
your  letter,  which  describes  the 
technical  specifications,  the  research, 
and  the  public  participation  efforts 
undertaken  in  tne  development  and 
evaluation  of  the  Aimor-’Tile  design. 
Based  on  the  results  of  the  independent 
laboratory  tests  on  the  Armor-Tile  and 
the  public  input  obtained,  in  the  testing 
of  the  Armor-Tile  at  the  Toronto  Transit 
Commission  and  the  Massachusetts  Bay 
Transportation  Authority,  it  is  the 
finding  of  the  Federal  Transit 
Administration  (FTA)  that  the  Armor- 
Tile  design  provides  equivalent 
facilitation  to  the  requirements  of 
Section  4.29.2.” 

In  the  area  of  detectable  warnings 
particularly,  there  has  been  some 
confusion  about  the  FTA’s  rolo  in 
reviewing  products.  As  stated  above,  the 
FTA  does  not  "approve”  any  product  or 
configuration,  nor  does  it  m^tain  lists 
of  pr^ucts  which  are  in  compliance 
with  the  regulation.  Products  or 
configiurations  which  meet  the 
specifications  set  out  in  p^  38  of  the 
Final  Rule  are  not  eligible  for  equivalent 
facilitation.  However,  a  manufacturer  or 
retailer  does  not  need  any  written 
statement  finm  the  FTA  if  its  product 
meets  the  specifications. 

After  pumication  of  the  ADAAG 
specifications  for  detectable  warnings, 
the  FTA  issued  letters  to  several 
manufacturers  stating  their  products 
met  the  standard  because  the 
specifications  could  be  construed  as 
vague,  and  manufacturers  and 
purchasers  could  not  determine  whether 
a  product  met  the  specifications.  This 
situation  has  since  been  resolved  by  the 
■  United  States  Architectiural  and 
Transportation  Barriers  Compliance 
Board’s  (Access  Board)  publication  of 
"Bulletin  Number  One:  Detectable 
Warnings”  in  May  1992.  'Thus,  there  is 
no  longer  any  need  nor  occasion  for 
letters  from  the  FTA  or  any  other 
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Federal  agency  stating  that  products 
meet  ADAAG  specifications  if  the 
product  meets  me  pattern  and 
dimensions  specified  in  Bulletin 
Number  One. 

(2)  Facilities:  Elevators 

The  ADAAG  specifications  for  a  Floor 
Plan  of  Elevator  Cars  (4.10.9)  state:  "The 
floor  area  of  elevator  cars  shall  provide 
space  for  wheelchair  users  to  enter  the 
car.  maneuver  within  reach  of  controls, 
and  exit  firom  the  car.  Acceptable  door 
opening  and  inside  dimensions  shall  be 
as  shown  *  •  •  (a  minimum  54  inches 
in  depth,  and  a  minimum  68  inches  in 
width;  Fig.  22).  The  clearance  between 
the  car  and  platform  sill  and  the  edge  of 
any  hoistway  landing  shall  be  no  greater 
than  IV4  in  (32  mm)." 

HNTB.  an  architectural,  engineering, 
and  planning  firm,  remiested  equivalent 
facilitation  for  hospital-style  elevators  at 
Syracuse  Hancock  Airport.  According  to 
the  drawings  and  design  specifications 
submitted,  the  elevators  in  question  are 
64  inches  wide  and  93.S  inches  deep, 
four  inches  short  of  the  minimum  width 
but  almost  double  the  minimum  depth. 

The  FTA  responded  to  this  request  on 
November  10, 1992:  "In  the 
construction  of  new  transportation 
facilities.  ADAAG  4.10.9  addresses  the 
floor  plan  of  elevator  cars,  which  is 
illustrated  by  ADAAG  figure  2(b).  The 
illustration  specifies  a  minimum  width 
of  68"  and  minimum  depth  of  51"  on  an 
elevator  with  a  side  opening  door.  The 
purpose  of  these  minimum 
specifications  was  to  permit  a 
wheelchair  user  to  tiim  around  while 
inside  the  elevator." 

According  to  your  diagrams,  the  64" 
width  and  93.5"  depth  of  your  elevator 
would  meet  the  intent  of  tne  ADAAG 
specifications  by  permitting  an 
individual  in  a  wheelchair  to  make  a 
full  180  degree  turn  within  the  elevator, 
based  on  the  60"  wheelchair  turning 
space  outlined  in  ADAAG  section  4.2.3 
(see  ADAAG  Figure  3(a)).  In  addition. 
Janice  Hammetle,  accessibility 
consultant  for  the  Syracuse  Center  for 
Independent  Living,  stated  "that  the 
usability  of  such  an  elevator  had  been 
demonstrated  after  inspection  of  another 
elevator  of  the  same  size."  The 
Administrator  found  that  "this  provides 
substantially  equivalent  access  and 
usability  as  an  elevator  constructed  to 
the  specifications  of  ADAAG  4.10.9." 

Hellmuth.  Obata  &  Kassabaum 
requested  equivalent  facilitation  for  its 
inclined  elevator  design.  According  to 
the  description  and  drawings  submitted, 
the  depth  of  the  elevator  cab  is  84 
inches,  but  its  width  is  only  54  inches. 
However,  as  the  accompanying  letter 
explained.  "The  cab  will  be  entered  at 


one  end  and  then  exited  at  the  opposite 
end.  Operating  controls  %vill  also  be 
located  at  each  end  of  the  cab  *  *  *.  It 
is  similar  in  concept  to  a  double 
opening  hospital  elevator  cab  design  or 
passing  through  a  vestibule." 

The  FTA  responded  on  March  10. 
1992:  (The  ADAAG  guidelines  state  in 
part  that)  "The  floor  area  of  elevator  cars 
shall  provide  space  for  wheelchair  users 
to  enter  the  car.  maneuver  within  reach 
of  controls,  and  exit  from  the  car.  Based 
on  the  sketch  provided,  it  appears  as 
though  the  proposed  inclined  elevator 
cab  meets  the  provisions  of  the 
Guideline  and  therefore,  a  finding  of 
equivalent  facilitation  is  unnecessary." 

(31  Vehicles:  Vehicle  Lifts  and  Ramps 

The  requirements  for  vehicle  lifts  in 
Buses,  Vans,  and  Systems  are  contained 
in  §  38.23(b).  The  first  request  focused 
on  §  38.23(b)  (2)  Controls^i) 
Requirements.  "The  controls  shall  be 
interlocked  with  the  vehicle  brcd^es. 
transmission,  or  door,  or  shall  provide 
other  appropriate  mechanisms  or 
systems  to  ensure  that  the  vehicle 
caimot  be  moved  when  the  lift  is  not 
stowed  and  so  the  lift  cannot  be 
deployed  unless  the  interlocks  or 
systems  are  engaged  *  •  •". 

Fbdble  Corporation  sovight  a 
determination  on  its  lift  interlock 
system.  Fbdble’s  lift  requires  the  lift 
platform,  which  forms  the  lower  step 
surface  in  the  entrance  stepwell  areas,  to 
move  outward  for  a  short  distance  (Vz- 
1  inches,  depending  on  adjustments)  in 
order  to  activate  limit  switches,  which 
then  actuate  and  cause  application  of 
the  vehicle's  interlocks.  Fbdble 
requested  a  finding  of  equivalent 
facilitation  to  allow  for  this  function. 

The  FTA  responded  on  March  5, 

1992:  "The  operation  of  the  lift  interlock 
system  *  *  *  is  within  the  meaning  of 
the  regulations  *  *  •  Therefore,  no 
finding  of  equivalent  facilitation  is 
required." 

Flxible  also  requested  equivalent 
facilitation  on  the  emergency  operation 
of  its  lift  Section  38.23(b)(3)  Emergency 
Operation,  states:  "The  lift  s^ll 
incorporate  an  emergency  method  of 
deploying,  lowering  to  ground  level 
with  a  lift  occupant,  and  raising  and 
stowing  the  empty  lift  if  the  power  to 
the  lift  fails.  No  emergency  method, 
manual  or  otherwise,  shall  be  capable  of 
being  operated  in  a  manner  that  could 
be  hazaraous  to  the  lift  occupant  or  to 
the  operator  when  operated  according  to 
manufacturer's  instructions,  and  shaU 
not  permit  the  platform  to  be  stowed  or 
folded  when  occupied,  unless  the  lift  is . 
a  rotary-lift,  intended  to  be  stowed  vddle 
occupied." 


Fbdble's  letter  explained  its  difficulty 
with  meeting  this  requirement 

"With  the  loss  of  power  to  the 
wheelchair  lift,  the  typical  safeguards 
provided  within  the  lift  control  logic 
would  not  be  available.  That  is  to  say. 
in  the  case  of  Fbdble's  wheelchair  lift.' 
if  power  were  lost,  the  load  sensitive 
mat  that  would  normally  send  a  signal 
to  the  lift  control  logic  indicating  ^t 
the  lift  was  occupied  and  in  turn  would 
prevent  the  lift  from  being  stowed  under 
power  and  at  normal  cycle  speeds. 

%vould  not  be  active.  Tms  could  allow 
manual  stowing  with  an  occupant  on 
the  lift  platform. 

"As  tne  manual  stowing  speeds  are 
very  slow,  an  operator,  hand  pumping 
the  lift,  could  readily  determine  that  he 
or  she  was  stowing  the  platform  long 
before  any  potential  hazard  could 
develop  for  the  wheelchair  lift 
occupant,  whether  in  a  wheelchair  or 
stanoing  on  the  platform." 

The  I^A  continued:  "The  emergency 
operation  of  the  lift  mechanisms,  as 
described  in  your  letter,  provides 
equivalent  facilitation  as  long  as  the  lift 
platform  is  in  the  direct  line  of  sight  of 
the  operator  while  the  emergency  pump 
mechanism  is  being  mmually 
operated." 

The  FTA  received  several  requests  for 
determinations  of  equivalent  facilitation 
for  wheelchair  lift  and  door  height 
configurations  for  elevator-style  bus 
lifts.  The  regulations  state:  "Lifts  shall 
accommodate  persons  using  walkers, 
crutches,  canes  or  braces  or  who 
otherwise  have  difficulty  using  steps. 
The  platform  may  be  marked  to  infficate 
a  preferred. standing  position."  Section 
(38.23(b)(12).  The  regulations  also 
require:  "For  vehicles  in  excess  of  22 
feet  in  length,  the  overhead  clearance 
between  the  top  of  the  door  opening  and 
the  raised  lift  platform,  or  hipest  point 
of  a  ramp,  shall  be  a  minimum  of  68 
inches."  Section  (38.25(c)). 

Several  mahufachirers  of  elevator-, 
style  lifts  requested  equivalent 
facilitation  on  the  grmmds  that,  even 
though  the  clearance  was  less  than  68 
inches  when  the  platform  was  in  its 
raised  position,  the  omfiguration 
provided  equivalent  vertical  clearance 
because  the  platform  itself  rises  entirely 
within  the  bus.  An  individual  enters  the 
bus  and  stands  on  the  platform  in  its 
lowered  position.  When  the  platform 
rises,  the  standee  is  completely  within 
the  bus  and  the  clearance  is  68  inches 
m  greater  during  the  entire  operation  of 
die  lift  Several  specific  examples 
follow. 

Qllig  Corporation  requested 
equivalent  fedlitation  for  its  elevator- 
style  bus  lift.  Gillig  argued  that  "the 
requirement  for  the  door  height 
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clearance  makes  good  sense  on  a  bus 
where  the  wheelchair  lift  "translates,” 
or  moves  both  up  and  in  while  lifting  a 
standee  into  the  vehicle.  With  a 
translating  lift,  a  taller  standee  on  the* 
platform  in  its  lowered  position  outside 
the  bus  could  easily  *  *  *  knock  his 
head  on  the  door  header  as  the  raised 
lift  travels  from  the  outside  to  the  inside 
of  the  bus.  This  will  not  happen  on  the 
Gillm  elevator  lift  eouipped  bus. 

“’Ine  Gillig  installed  ‘elevator’  lift 
raises  and  lowers,  but  does  not  move  in 
and  out  of  the  bus.  As  the  lift  is  raised 
and  lowered,  the  inner  portion  of  the 
platform  is  always  inside  the  bus  *  *  * 
and  the  platform  stays  in  that  same 
relative  position  throughout  the  raising 
and  lowering  process,  without  ever 
passing  back  and  forth  imder  the 
header.  When  the  standee  stands  on  the 
lift  platform  in  the  indicated  preferred 
standing  position  *  *  *  he  is  standing 
on  that  portion  of  the  platform  that  is 
always  inside  the  bus.  Marking  the 
interior  preferred  standing  position  with 
footprints  and  providing  convenient 
inboard  standee  grabrails  helps  assure 
that  standees  walk  into  the  bus  on  a 
lowered  platform  that  is  95  inches 
below  the  door  header,  and  are  raised  to 
floor  level  on  the  inside  of  the  bus, 
inboard  of  the  header  *  *  *.  In  this 
way,  a  standee  passenger  on  the  lift 
platform  is  always  raised  from  ground  to 
floor  level  without  concern  of  impacting 
or  confronting  a  height  limitation 
imposed  by  the  door  header.” 

Tim  FTA  responded  to  Gillig  on 
Mar^  20, 1992:  "The  information  that 
you  provided  indicates  that  the  lift  used 
by  Gillig  Corporation  is  enclosed  within 
the  interior  of  the  vehicle,  and  in  its 
deployed  position  provides  a  patron  an 
excess  of  68  inches  (172.72  cm)  as  the 
door  opening  is  traversed.  Based  on  this, 
we  have  determined  that  Gillig 
Corporation’s  lift  and  door  configuration 
meets  the  intent  of  the  specification  and 
constitutes  equivalent  facilitation 
pursuant  to  49  CFR,  §  37.7,  56  FR  45625, 
Se^ember  6, 1991.” 

Tliomas  Built  Buses  requested 
Equivalent  Facilitation  for  door  height 
requirement  for  its-interior  lift  bus.  This 
request,  similar  to  Gillig’s,  stated  that 
the  Thomas  elevator  lift  rises  entirely 
within  the  interior  of  the  vehicle  as  it 
transfers  the  passenger  from  groimd 
level  to  bus  floor  level.  The  passenger 
proceeds  from  the  lift  to  her  seat  once 
the  platform  reaches  the  full  up 
position,  without  providing  a  clearance 
of  less  than  68  incmes.  In  this  full  up 
position,  the  lift  affords  at  least  73 
inches  clear  headroom,  depending  on 
the  type  of  bus  in  whidi  it  is  instiled. 

The  FTA  responded  on  April  28, 
1992.  The  Administrator  wrote:  "Based 


on  the  information  provided,  since  the 
lift  used  by  Thomas  Built  is  enclosed 
within  the  interior  of  the  vehicle,  and  in 
its  deployed  position  provides  a  patron 
in  excess  of  68  in.  (1.72  meters)  as  the 
door  opening  is  traversed,  I  have 
determined  that  the  Thomas  Built  lift 
and  door  configuration  meets  the  intent 
of  the  specification  and  constitutes 
ecmivalent  facilitation  *  * 

Transportation  Manufacturing 
Corporation  made  a  similar  request  and 
was  granted  equivalent  facilitation  on 
the  same  grounds.  The  regulations 
governing  wheelchair  ramps, 

§  38.23(c)(2)  Ramp  Surface,  states:  “The 
ramp  sxirface  shall  be  continuous  and 
slip  resistant;  shall  not  have  protrusions 
from  the  surface  greater  than  V*  inch 
high;  shall  have  a  clear  width  of  30 
inches;  and  shall  accommodate  both 
foxir-wheel  and  three-wheel  mobility 
aids.” 

Independent  Mobility  Systems  (IMS) 
requested  equivalent  facilitation  for  its 
wheelchair  ramp.  The  ramp  is 
manufactured  by  IMS  for  its  conversions 
of  minivans.  The  ramp  width  is 
determined  by  the  Original  Equipment 
Manufacturer  (OEM)  door  0{>ening 
width,  which  allows  a  ramp  with  a 
usable  width  of  29.2  inches. 
Modifications  to  increase  the  ramp 
width  would  require  prohibitively 
expensive  additional  modifications.  The 
slope  of  the  ramp  is  relatively  gradual 
in  comparison  with  what  the  regulations 
allow.  IMS  also  reported  its  previous 
safety  record  with  this  configuration 
and  stated  that  testing  has  shown  the 
ramp-equip|}ed  vehicle  meets  Federal 
Motor  Vehicle  Safety  Standards. 

The  FTA  responded  to  this  request  on 
April  28, 1992,  stating  in  part:  "1  have 
reviewed  these  issues  and  determined 
that  the  ramp  (29.2  inches  in  width) 
provided  *  •  •  meets  the  intent  of  the 
specifications  and  constitutes 
equivalent  facilitation  *  *  (IMS  also 
requested  equivalent  facilitation  for  the 
door  height  requirements  for  minivtms: 
see  Vehicle  Entryways,  below.) 

(4)  Vehicles:  Entryways  (Width) 

Section  38.153  contains  requirements 
for  over-the-road  buses  and  systems. 
Section  38.153(c)  states:  "To  the 
maximum  extent  practicable,  doors 
shall  have  a  minimum  clear  width  when 
open  of  30  inches,  but  in  no  case  less 
than  27  inches.” 

The  requests  for  determinations  of 
eqmvalent  facilitation  the  FTA  has 
received  in  regard  to  this  requirement 
deal  primarily  with  the  intrusion  of 
hinges  or  other  objects  into  the  clear 
width  area. 

Prevost  asked  if  its  buses  meet  door 
specifications.  The  FTA  responded  to 


this  request,  on  )une  10, 1992: 
"According  to  the  information  you 
provided,  the  upper  hinge  on  the  H3- 
40/H5-60  plug-type  door  design 
protrudes  2.2  inches  into  the  area  6.2 
feet  above  the  floor,  while  the  lower 
hinge  protrudes  2.2  inches  into  the  area 
15.5  inches  above  the  floor.  The  upper 
hinge  on  the  Mirage  protrudes  two 
inches  into  the  area  between  42  and  46 
inches  above  the  floor  and  the  lower 
hinge  protrudes  two  inches  into  the  area 
between  2.5  and  6.5  inches  above  the 
floor.  The  upper  hinge  on  the  H3— 40/ 
H5-60  sedan-type  door  design  protrudes 
2  inches  into  the  area  between  41  and 
45  inches  above  the  floor,  while  the 
lower  hinge  protrudes  two  inches  into 
the  area  between  8.5  and  12.5  inches 
above  the  floor. 

"We  have  determined  that  the  design 
for  the  H3— 40/H5-60  plug-type  door 
meets  the  minimum  standards  for 
compliance.  However,  neither  the 
Mirage  door  nor  the  H3-40/H5-60 
sedan-type  door  design  meets  the 
standard*  *  *.  The  lower  hinges  and 
actuators  are  located  in  a  positioii  where 
the  potential  for  physical  interference 
for  (disabled)  riders  is  greatly  increased, 
and  may  impede  these  riders  in 
boarding  the  vehicles.” 

Motor  Coach  Industries  requested  a 
waiver  frtim  bus  door  width 
requirements.  Since  the  regulations  do 
not  provide  for  a  waiver  of  the 
requirements,  the  FTA  treated  this  as  a 
request  for  equivalent  facilitation,  Motor 
Coach  Industries  manufactures  an  over- 
the-road  bus  that  provides  a  door 
opening  27  inches  wide  up  to  a  height 
of  58  inches.  Between  41  to  47  inches 
above  the  floor  level,  the  door  hinge 
intrudes  three  inches  into  this  clear 
space.  The  FTA  determined  on 
November  4, 1991,  that  this  door  design 
meets  the  intent  of  the  requirements. 

(4)  Vehicles:  Entryways  (Height) 

The  requirement  that  has  generated 
more  correspondence  than  any  other, 
except  perhaps  detectable  warning 
surfaces,  is  the  bus  door  height 
requirement.  Section  38.25(c)  states: 
"For  vehicles  in  excess  of  22  feet  in 
length,  the  overhead  clearance  between 
the  top  of  the  door  opening  and  the 
raised  lift  platform,  or  highest  point  of 
a  ramp,  shall  be  a  minimum  of  68 
inches.  For  vehicles  of  22  feet  in  length 
or  less,  the  overhead  clearance  between 
the  top  of  the  door  opening  and  the 
raised  lift  platform,  or  highest  point  of 
a  ramp,  shall  be  a  minimum  of  56 
inches.” 

The  letters  centered  mostly  on 
problems  associated  with  this 
requirement  and  the  use  of  elevator- 
style  lifts,  addressed  above  in  the 
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section  under  lilfts.  For  vehicles  22  feet 
or  less  in  length,  including  minivans, 
the  FTA  received  several  dozen  letters. 
Many  of  these  letters  focused  on  the 
product  marketed  by  Fair  Access,  Inc., 
a  company  modifying  minivans  for 
paratransit  use.  After  lowering  the  floors 
of  these  vehicles,  the  opening  between 
the  highest  point  of  the  ramp  and  the 
top  of  the  door  opening  is  53  inches. 
Rising  the  roof  would  require 
substantial  redesign  and 
remanufacturing  costs.  The  FTA 
responded  to  this  and  other  requests  on 
April  9, 1992: 

“Because  the  specificatioi^  for 
accessible  vehicles  were  developed  by 
the  Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board),  the  Federal  Transit 
Administration  (FTA)  has  consvilted 
that  agency  for  its  review  and  comment 
on  your  request.  The  FTA  has  been 
informed  that  the  ADA  regulation  was 
b^d  on  data  in  the  ‘Guidelines  for 
Aircraft  Boarding  Chairs,’  a  publication 
of  the  Access  Board;  and  Hmnan  Factors 
Design  Handbook,  Wesley  E.  Woodson, 
1981.  Based  on  anthropometric  data 
contained  in  these  pubUcations,  when 
measuring  the  vertical  distance  from  the 
sitting  surface  to  the  top  of  the  head  for 
a  person  in  a  relaxed  position,  the  95th 
percentile  male  has  a  sitting  height  of  38 
inches.  Adding  the  18  inches  for  the 
seat  height  of  a  wheelchair  results  in  an 
overall  height  of  56  inches.  The  56  inch 
height  requirement  accommodates  this 
height  and  is  compatible  with  most 
vehicles.  You  also  may  be  interested  to 
know  that  no  comments  on  the  door 
height  requirement  were  received 
during  the  rulemaking  process  *  *  *. 
Therefore,  we  will  not  be  able  to  grant 
•  •  *  relief  from  complying  with  the  56 
inch  door  height  requirement.” 

(5)  Vehicles:  Wheelchair  Securements 

The  requirement  for  wheelchair 
securement  devices  is  contained  in 
§  38.23(d).  Almost  all  of  the  letters 
received  by  the  FTA  on  this  subject 
request  eitner  a  change  in  the 
requirement  that  all  wheelchair 
securements  be  either  forward  or 
rearward  facing,  or  a  determination  of 
equivalent  facilitation  for  side-facing 
wheelchair  securement  devices.  The 
regulation  states:  "In  vehicles  in  excess 
of  22  feet  in  length,  at  least  one 
securement  device  or  system  required 
by  paragraph  (a)  of  this  section  shall 
secure  &e  wheelchair  or  mobility  aid 
facing  toward  the  front  of  the  vehicle. 
Additional  securement  devices  or 
systems  shall  secure  the  wheelchair  or 
mobility  aid  facing  forward,  or  rearward 
with  a  padded  barrier,  extending  from  a 
height  of  38  inches  from  the  veUcle 


floor  to  a  height  of  56  inches  from  the 
vehicle  floor  with  a  width  of  18  inches, 
laterally  centered  immediately  in  back 
of  the  seated  individual.  In  vehicles  22 
feet  in  length  or  less,  the  required 
securement  device  may  secure  the 
wheelchair  or  mobility  aid  either  facing 
toward  the  front  of  the  vehicle  or  facing 
rearward,  with  a  padded  barrier  as 
described.  Additional  securement 
locations  shall  be  either  forward  or 
rearward  facing  with  a  padded  barrier. 
Such  barriers  need  not  oe  solid 
provided  equivalent  protection  is 
afforded.” 

The  FTA  responded,  explaining  the 
origin  of  the  standard:  "To  date,  no  one 
has  provided  test  data  indicating  that 
side-facing  wheelchair  or  mobility  aid 
securement  is  as  safe  as  forward  or 
rearward  facing  securement  positions 
•  •  Althou^  we  are  sensitive  to  tl^e 
economic  effects  of  the  ADA  on  the 
transportation  industry,  we  are 
concerned  about  the  ssiety  of  persons' 
with  disabilities  who  use  pubUc 
transportation  services.  We,  therefore, 
based  upon  research  data  available  to 
us.  will  be  unable  to  grant  you  a  finding 
of  equivalent  facilitation  in  meeting  the 
requirements  of  the  above-mentioned 
ADA  rule. 

“(The  regulation  prohibiting  side¬ 
facing  wheelchair  securement  in  public 
transportation  vehicles  was  developed 
by  the  Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board),  which  considered  the  following 
information):  "Wheelchair  Securement 
on  Bus  and  Paratransit  Vehicles,” 
prepared  by  the  California  Department 
of  Transportation,  July  1981,  states  that 
in  impact  testing,  ‘thus  far,  the  side¬ 
facing  tests  have  indicated  this 
orientation  is  imdesirable.  The 
wheelchair  user’s  neck,  hips,  and  knees 
are  subjected  to  bending  in  an  abnormal 
direction,  and  the  main  wheels  of  the 
wheelchair  usually  collapse.’ 
"Wheelchair  Secu^ment  Systems  in 
Transit  Vehicles:  A  Summary  Report," 
by  Enid  Brenner  and  R.V.  Giangrande, 
August  1981,  states  that  "Previous  and 
ciurent  research  has  shown  that  there 
are  definite  advantages  to  some  seating 
positions  over  others.  For  example,  the 
rear-fadng  position  is  definitely  the 
preferred  position  for  frt)ntal  accidents: 
however,  a  rear-facing  position  has 
obvious  disadvantages  for  some 
applications  such  as  the  driver  of  the 
van.  The  forward-facing  orientation  is 
the  next  preferred  position  from  a  safety 
standpoint  and  is  recommended  over 
side  fedn^ 

"*  *  *  To  date,  no  one  has  provided 
test  data  indicating  that  side-facing 
wheelchair  or  mobility  aid  securement 
is  as  safe  as  forward  or  rearward  facing 


securement  positions.  We  would 
welcome  the  opportunity  to  review  any 
such  data.” 

(6)  Vehicles:  Lighting 

Section  38.31(c)  of  DOT’S  Final  Rule, 
dealing  with  veMcle  lighting,  states: 

"’The  vehicle  doorways,  including 
doorways  in  which  lifts  or  ramps  are 
installed,  shall  have  outside  li^t(s) 
which,  when  the  door  is  open,  provide 
at  least  one  foot-candle  of  illumination 
on  the  street  stirface  for  a  distance  of  3 
feet  perpendicular  to  all  points  on  the 
bottom  step  tread  outer  edge.  Such 
light(s)  shall  be  located  below  window 
level  and  shielded  to  protect  the  eyes  of 
entering  and  exiting  passengers.” 

Bus  bdustries  of  \merica  (BIA) 
requested  a  determination  of  eqriivalent 
facilitation  for  its  bus  lighting 
configuration.  Bus  Industries  indicated 
that  when  the  doors  of  the  bus  are 
opened  for  entrance  or  exit,  they 
partially  block  the  illumination  required 
in  the  regulation. 

The  FTA  responded  on  July  24, 1992: 
"After  reviewing  the  information 
submitted,  I  have  determined  that  BIA's 
exterior  door  light  design  meets  the 
piupose  and  intent  of  the  lighting 
specification  of  §  38.31(c)  of  the  Final 
Rule,  and  constitutes  equivalent 
facilitation.” 

Section  38.39  Destination  and  Route 
Signs,  states:  "(a)  Where  destination  or 
route  information  is  displayed  on  the 
exterior  of  a  vehicle,  ea^  vehicle  shall 
have  illuminated  signs  on  the  front  and 
boarding  side  of  the  vehicle,  (b) 
Characters  on  signs  required  by 
paragraph  (a)  of  this  se^on  shall  have 
a  width-to-height  ratio  between  3:5  and 
1:1  and  a  stroke  width-to-height  ratio 
between  1:5  and  1:10,  with  a  minimum 
character  height  (using  an  upper  case  X) 
of  1  inch  for  signs  on  the  boarding  side 
and  a  minimum  character  height  of  2 
inches  for  front  "headsigns,”  with 
"wide”  spacing  (generally,  the  space 
between  letters  shall  be  Vis  the  height 
of  upper  case  letters),  and  shall  contrast 
with  the  backgrormd,  either  dark-on- 
light  or  light-on-dark.” 

Luminator  requested  a  determination 
of  equivalent  facihtation  for  its  MAX 
and  SUPER  MAX  electronic  destination 
signs.  The  FTA  responded  on  January 
30, 1992:  "'The  data  you  supplied  on  the 
MAX  destination  sign  indicates  that  its 
width-to-height  and  stroke-to-height 
ratios  are  outside  the  ranges  permitted 
under  the  regulation  (i.e.,  0.492  instead 
of  a  minimiun  of  0.6,  and  0.082  instead 
of  a  minimum  of  1.0).  Therefore,  the 
MAX  is  found  to  be  not  in  compUance 
with  the  ADA  requirements.  Your  letter 
did  not  include  any  supporting  data  to 
indicate  why  the  MAX  destination  sign 
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should  be  considered  to  be  an 
acceptable  facilitation  under  §  38.7(b). 
Therefore,  I  do  not  find  that  the  MAX 
destination  sign  provides  equivalent 
facilitation  to  the  width-to-height  and 
stroke-to-height  ratios  contained  in  49 
CFR  38.39(b). 

"The  data  for  the  SUPER  MAX 
destination  sign  indicates  a  width-to- 
height  ratio  of  0.578  (which  is  3.7% 
below  the  minimum  value)  and  a  stroka- 
to-height  ratio  of  0.12  (which  is  above 
the  minimum  value),  and  a  character 


height  of  8.3  inches  (which  exceeds  the 
minimum  requirement  of  2  inches).  The 
difference  between  the  SUPER  MAX 
width-to-height  ratio  and  that  required 
under  the  regulation  has  been 
determined  to  be  within  conventional 
engineering  tolerances  for  material 
properties  and  conditions,  and, 
therefore,  deemed  to  be  acceptable 
under  §  38.4(b),  dimensional  tolerances. 
Therefore,  the  SUPER  MAX  is  foimd  to 
be  in  compliance  with  the  ADA 
requirements.” 


This  concludes  the  sximmary  of  , 
determinations  of  equivalent  facilitation 
made  by  the  FTA  through  August  20, 
1993.  llie  FTA  will,  from  time  to  time, 
report  additional  findings  if  it  deems  the 
information  contained  in  them  useful  to 
industry  or  to  the  general  public. 

Issued:  October  18, 1993. 

Gordon  ).  Linton, 

Administrator. 

(FR  Doc.  93-25970  Filed  10-21-93;  8.45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  157 
[COD  91-045] 

RIN  2115-AE01 

Structural  and  Operational  Measures 
to  Reduce  Oil  Spills  From  Existing 
Tank  Vessels  Without  Double  Hulls 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
regulations  under  the  authority  of 
section  4115(b)  of  the  Oil  Pollution  Act 
of  1990  (OPA  90)  that  would  require  the 
owners  or  operators  of  existing  tank 
vessels  over  5.000  gross  tons  (GT)  that 
do  not  have  double  hulls  to  comply 
with  certain  structural  and  operational 
measures.  The  Coast  Guard  finds  these 
measures  provide  as  substantial 
protection  to  the  environment  as  is 
economically  and  technologically 
feasible. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  December  20. 

1993. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary.  Marine  Safety 
Council  (G-LRA/3406)  (CGD  91-045). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW..  Washington.  DC 
20593-0001.  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

Comments  on  collection  of 
information  requirements  must  also  be 
mailed  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  725  17th 
Street  NW..  Washington,  DC  20503. 
ATTN:  Desk  Officer.  U.S.  Coast  Guard. 

The  Executive  Sectary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  in  room  3406, 

U.S.  Coast  Guard  Headquarters. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randall  N.  Crenwelge,  Project  Manager, 
OPA  90  Staff,  (202)  267-6220,  between 
7  a.m.  and  3:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  argiunents.  Persons  submitting 
comments  would  include  their  name 
and  address,  identify  this  rulemaking 


(CGD  91-045)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  imbound  format 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bound  material  is  requested. 

Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Q}ast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Coimcil  at  the  address  listed  imder 
"ADDRESSES.”  The  request  should 
include  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportimity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Randall  N. 
Crenwelge,  Project  Manager,  and  Pamela 
M.  Pelcovits,  Project  Counsel.  OPA  90 
Staff. 

Background  and  Purpose 

In  section  4115  of  the  Oil  Pollution 
Act  of  1990  (Pub.  L.  101-380)  (OPA  90), 
Congress  mandated  two  regulatory 
initiatives.  These  initiatives  require 
vessels  that  carry  oil  in  bulk  as  cargo 
(tank  vessels)  in  water  subject  to  the 
jurisdiction  of  the  U.S.  to  be  equipped 
with  improved  protection  from  oil  spills 
due  to  collisions  and  groundings. 

The  first  initiative,  section  4115(a), 
amended  title  46  U.S.C.  by  adding 
section  3703a  which  provides  a 
timetable  for  phasing  in  the  requirement 
that  tank  vessels  be  equipped  with 
double  hulls  by  no  later  than  January  1, 
2015.  Under  46  U.S.C.  3703a,  there  are 
limited  exceptions  to  the  double  hull 
requirement,  the  most  important 
exception  being  for  vessels  used  only  to 
rewond  to  a  discharge  of  oil. 

The  second  initiative,  section  4115(b). 
which  appears  as  a  statutory  note  at  the 
end  of  46  U.S.C.  3703a,  directs  the  Coast 
Guard  to  develop  regulations  for 
existing  tank  vessels  over  5,000  gross 
tons  (GT)  subject  to  the  double  hull 
requirement  based  on  the  phase-in 
schedule  ending  January  1,  2015.  These 
regulations  are  to  mandate  structural 
and  operational  requirements  that 
provide  as  substantial  protection  to  the 


environment  as  is  economically  and 
technologically  feasible. 

The  Coast  Guard  emphasizes  that 
section  4115(b)  of  OPA  90  explicitly 
links  the  regulations  developed  under 
section  4115(b)  to  the  requirement  that 
existing  tank  vessels  ultimately  be 
equipped  with  double  hulls  or  removed 
from  service. 

Regulatory  Development 

The  Coast  Guard  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  on  Novemlwr  1, 1991  (56  FR 
56284).  The  ANPRM  discussed  the 
broad  range  of  possible  structural  and 
operational  measures  that  could  be 
considered  iinder  the  language  of 
section  4115(b).  In  addition,  the 
ANPRM  included  a  request  for  data  on 
the  technical  and  economic  feasibility  of 
measures  with  respect  to  the  various 
types  of  tank  vessels  covered  by  section 
4115(b). 

Back^ound  information  contained  in 
the  ANPRM  is  not  repeated  in  this 
notice  of  proposed  rulemaking  (NPRM) 
imless  it  is  of  substantial  importance  to 
the  proposed  regulations.  After  the 
deadline  for  comments  to  the  ANPRM 
was  extended  to  January  30, 1992  (57  FR 
1243),  more  than  80  comments  were 
received  fi'om  U.S.  and  foreign  sources, 
including  ship  operators’  associations, 
individual  ship  and  barge  operating 
companies,  pilots’  associations, 
maritime  academies,  environmental 
groups,  technology  innovators,  and 
Federal.  State,  and  local  government 
agencies.  All  comments  were 
considered  in  developing  the 
regulations  proposed  in  this  NPRM. 

The  comments,  described  below,  were 
carefully  reviewed.  Most  were 
subjective  and  did  not  offer  specific 
technical  or  economic  information 
supporting  the  particular  comments. 
Several  comments  advocated  systems  or 
concepts  that  have  not  been  proven  to 
the  Coast  Guard’s  satisfaction  to  be 
technically  feasible  or  demonstrated  to 
be  effective  on  a  scale  appropriate  to 
oceangoing  tank  vessels.  Other 
comments  made  suggestions  or 
recommendations  that  fall  outside  the 
scope  of  this  rulemaking. 

Ine  Coast  Guard  issued  an  interim 
final  rule  (IFR)  on  double  hull  standards 
(57  FR  36222)  that  became  effective 
September  11, 1992.  The  double  hull 
standards  were  developed  with  a 
recomition  of  the  impact  U.S. 
regulations  would  have  on  the 
substantial  number  of  foreign  flag 
vessels  that  transport  oil  into  U.S. 
waters.  Similar  considerations  were 
made  in  developing  the  regulations  in 
this  NPRM.  The  IFR  also  added  the 
definition  of  “oil  tanker”  to  part  157. 
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This  defiiution  includes  a  tank  barge. 
This  rulemaking  will  be  based  on  that 
definition.  Exclusions  are  discussed 
later  in  the  preamble. 

In  March  1992,  the  International 
Maritime  Organization's  (IMO)  Marine 
Environment  Protecticm  Committee 
(MEPC)  adopted  Regulation  13G  to 
Annex  I  of  the  International  Convention 
for  the  Prevention  of  Pollution  horn 
Ships,  1973,  as  modified  by  the  Protocol 
of  1978  (MARPOL  73/78).  Regulation 
13G  includes,  in  part,  a  requirement  far 
tankers  to  be  fitted  with  protectively 
located  non-oil  spaces  (PL/Spaces),  such 
as  protectively  located  segregated  ballast 
tardcs  (PL/SBTs).  Other  structural  or 
operational  arrangements  are 
permissible  as  alternatives,  such  as 
hydrostatically  balanced  loading, 
provided  they  meet  two  requirements. 
The  alternative  devices  must  ensure  at 
least  the  same  level  of  protection  as  PL/ 
Spaces  against  oil  pollution  in  the  event 
of  a  collision  or  stranding  and  they  must 
be  approved  by,  in  the  case  of  vessels 
subject  to  U.S.  jurisdiction,  the  U.S. 
Coast  Guard  based  on  guidelines 
developed  by  the  IMO. 

Like  double  hulls,  PL/Spaces  keep 
cargo  oil  away  from  the  side  and/or 
bottom  of  a  tank  vessel.  Regulation  13G 
requires  the  installation  of  PL/Spaces  or 
an  approved  alternative  before  an 
existing  oil  tanker  becomes  25  years  old. 
The  requirements  of  Regulation  13G 
take  effect  on  July  6, 1995. 

The  Coast  Guard  recently  has 
published  its  position  on  the 
applicability  of  Regulations  13F  and 
13G  in  U.S.  waters  (58  FR  39087;  July 
21, 1993). 

A  copy  of  IMO  paper,  MEPC/32/20, 
that  contains  Regulation  13G  is  in  the 
public  dodiet  Ihe  text  of  Regulation 
13G  was  also  included  as  an  appendix 
to  the  IFR  on  double  hull  standuds  (57 
FR  36222).  Public  comments  are 
specifically  requested  concerning  the 
effect  of  R^ulation  13G  on  issues  other 
than  double  hull  implementation. 

During  the  34th  session  of  MQ^ 
(MEPC  34),  a  woikdng  group  on  oil 
tanker  design  met  from  July  5-9. 1993. 
Among  other  tasks,  the  working  group 
developed  drafi  guidelines  (MB*C  3^8/ 
1)  for  approval  of  altanative  structural 
or  operational  arrangements  for  oil 
tank«s,  as  required  by  Regulation 
13G(7)  of  Annex  I  of  MARPOL  73/78. 

Included  in  the  report  of  MEPC  34  is 
the  rafarence  to  the  first  draft  guidelines 
for  oil  tankers.  These  guideline  were 
based  on  information  and  ccnnments 
submitted  to  an  intersessional 
correspondence  group  and  foe 
discussions  held  durk^  foe  33rd 
session  of  MEPC  The  guidelines 
provide  damage  and  outflow  oitoda. 


foe  methodology  for  foe  calculation  of 
hypothetical  oil  outflow,  and  proposals 
for  endorsing  International  Oil  Pollution 
Prevention  certificates.  The  guidelines 
also  contain  spedficatians  for 
underpressure  systems  (UPS), 
hydrostatic  balance  loading  (HBL),  and 
rapid  emergency  transfer  of  cargo. 

MEPC  34,  noting  that  the  draft 
guidelines  had  bem  developed, 
requested  that  the  IMO  Secretariat 
forward  these  guidehnes  to  foe  relevant 
Maritime  Safety  Committee  (MSC) 
subcommittees  for  review  of  foe  safety 
asp^s  of  the  various  methods. 

The  Coast  Guard  is  considering  using 
the  sidelines  developed  by  foe 
wori^g  group  to  evaluate  ahematives 
to  PL/Spaces  (as  explained  below). 
Public  comments  are  specifically 
requested  on  these  guidelines  to  assist 
the  Coast  Guard  in  developing  this  rule 
and  the  U.S.  Delegation  in  its  IMO 
deliberations.  A  copy  of  the  report  of  the 
committee  (MEPC  34./WP.4)  and  a  copy 
of  foe  draft  guidelines  (MEPC  34/8/1) 
are  in  foe  pubhc  docket  Copies  of  the 
reports  may  be  obtained  by  calling  (202) 
267-6740  or  by  faxing  requests  to  (202) 
267-4624. 

Major  Alternatives  Examined  in  foe 
Regulatory  Impact  Analysis 

Of  the  ten  major  ahematives 
examined  by  foe  Coast  Guard  in  foe 
Regulatory  Impact  Analysis  (RIA),  four 
are  improven.  The  others,  PL/Speces; 
SBT;  HBL;  PL/Spaces  and  HBL;  Double 
Bottoms;  and  Double  Sides,  were  foown 
to  reduce  foe  amount  of  oil  spilled  (with 
the  exception  of  Double  Sides).  Some 
are  more  effective,  but  all  are  costly.  The 
Coast  Guard  is  proposing  PL/Spaces  as 
the  minimum  measure  to  prevent  oil 
outflow  because  it  is  foe  least  costly 
measure. 

Although  foe  overall  cost  of  HBL  is 
mme  than  four  times  that  of  PL/Spaces, 
HBL  has  a  lower  cost  per  barrel  ot  oil 
not  spilled.  Despite  that  advantage,  HBL 
will  not  be  required,  h  would  result  in 
a  36  to  50  percent  reduction  in  cargo 
carrying  capacity  and  have  a  present 
value  cost  of  $3  billian.  The  rapid 
imposition  of  HBL  in  a  vary  competitive 
and  heavily  regulated  industry  would 
subject  foe  industry  to  sudden  and 
severe  financial  shock.  A  significant 
exodus  of  existing  vess^  from  foe  oil 
trade  could  result  in  economic 
dislocations  and  a  possible  shortfall  in 
the  capacity  to  supply  the  marioet,  as 
well  as  increases  in  producer  costs  and 
consiuner  prioas. 

Furthermore,  the  reduced  cargo 
carrying  capacity  wcmld  require  more 
vessels  to  enter  foe  industry  to  transport 
oiL  This  would  increese  tr^c, 
hookups,  and  diacmnnactfons,  thereby 


increasing  foe  likelihood  of  spills  from 
collisions,  groimdings,  and  transfer 
operations. 

If  many  existing  vessels  did  leave  foe 
U.S.  trade,  the  replacement  vessels 
would  be  required  to  have  double  hulls. 
This  early  implementation  of  the  double 
hull  requirements  would  reduce  the 
amount  of  oil  spilled,  but  foe  coit 
would  be  $73,000  OCT  barrel  of  oil  not 
spilled,  significantly  higher  than  the 
cost  with  PL/Spaces. 

SBT  also  appears  to  have  a  lower  cost 
per  barrel  of  oil  not  spilled  than  PL/ 
Spaces,  but  is  twice  as  costly.  Many 
owners  of  older,  single  hull  vessels 
faced  with  the  increased  capital  costs  of 
retrofitting  these  pre-MARPOL  vessels 
that  have  only  a  few  years  of  service  life 
left,  would  be  forced  to  choose  between 
removing  the  vessels  from  service 
earlier  or  paying  significant  capital 
costs.  Since  foe  costs  of  retrofitting 
could  be  amortized  only  over  the 
remaining  life  of  existing  vessels, 
owners  would  introduce  double  hull 
vessels  more  quickly,  accompanied  by 
'costs  significantly  Itigher  than  PL/ 
Spaces. 

Because  OPA  90  requires  the  Coast 
Guard  to  address  the  issue  of  eccmomic 
feasibility  rather  than  merely  cost  per 
barrel  of  oil  not  spilled,  foe  Coast  Guard 
selected  foe  option  of  PL/Spaces. 
Although  HBL  and  SBT  bofo  may  result 
in  less  cost  per  barrel  of  oil  not  spilled 
than  PL/Spaces,  they  were  not 
economic^y  feasible. 

Discnssfon  of  Proposed  Amendments 

1.  Economic  and  Technological 
Feasibility 

Section  4115(b)  requires  that  the 
regulations  include  measures  that 
provide  as  substantial  protection  to  the 
environment  as  is  economically  and 
technologically  feasible.  However,  there 
is  no  statutory  formula  or  method  to  use 
to  determine  the  technological  or 
economic  feasibility  of  measures  that 
can  be  used  to  reduce  oil  spills  from 
single  hull  vessels.  This  rulemeking, 
therefore,  was  developed  by  examining 
available  inforroaticxi  concerning — 

(a)  Oil  outflow  in  groundings  and 
collisions — foe  potential  reducticm  in 
oil  outflow  attributable  to  each  oil 
outflow  prevention  measure; 

(b)  Human  interfece  required  for 
effeGtiveness — foe  degree  to  which 
structural  Htwign  or  operator  control 
contribute  to  prevent  oil  outflow; 

(c)  C^peratiimal  histoiy — foe  historic 
performance,  if  any,  of  a  measure  in  foe 
marine  environment; 

(d)  Operational  complexity — the 
additio^  burden  to  foe  operating  crew 
of  worldly  with  an  inherently  complex 
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system  that  would  increase  the 
probability  of  a  spill  due  to  human 
error: 

(e)  Costs — the  capital  costs  to  modify 
existing  oil  tankers  and  the  costs 
associated  with  the  loss  in  vessel  cargo 
carrying  capacity; 

(fj  Benefits— the  number  of  barrels  of 
oil  not  spilled  associated  with  each  oil 
outflow  prevention  measure;  and 

(g)  Impacts — the  consequences  of  each 
measure  on  the  international  industry 
serving  U.S.  markets,  the  ability  of  small 
owners/operators  to  finance  required 
modifications,  and  the  possibility  that 
shipyards  may  not  have  the  capacity  for 
required  modifications. 

After  collecting  and  reviewing  this 
information,  the  Coast  Guard  proposes 
measures  that  it  believes  to  be 
economically  and  technologically 
feasible.  The  Coast  Guard  seeks 
comment  on  the  economic  feasibility  of 
PL/Spaces  and  other  alternatives  as  they 
apply  to  each  claiss  of  vessel. 

2.  Location  Within  the  Regulations 

The  oil  pollution  prevention 
regulations  for  tank  vessels,  including 
standards  for  double  hulls,  are  foimd  in 
33  CFR  part  157.  All  citations  in  the 
discussion  of  the  proposed  amendments 
refer  to  33  CFR  imless  otherwise  noted. 

The  Coast  Guard  proposes  to  revise 
part  157  by  adding  subpart  G, 
containing  the  requirements  for 
structural  and  operational  measxires  for 
existing  oil  tankem  without  double 
hulls,  llie  Coast  Guard  is  interested  in 
comments  addressing  other  possible 
locations  for  these  regulations.  If  the 
Coast  Guard  issues  the  final  regulations 
as  subpart  G  to  part  157,  an  explematory 
note  will  be  added  to  46  CFR  30.01-5 
to  cross-reference  these  requirements. 

In  addition,  a  requirement  for  certain 
foreign  flag  tank  vessels  of  5,000  GT  or 
more  to  report  their  IMO  international 
number  to  the  Captain  of  the  Port  is 
being  proposed  in  §  160.207. 

3.  Applicability 

Section  4115(b)  applies  to  each  tank 
vessel  of  more  thw  5,000  GT  affected  by 
46  U.S.C.  3703a.  Under  the  language  of 
the  Double  Hull  IFR,  the  requirement  for 
double  hulls  applies  to  vessels 
constructed  or  adapted  to  carry  oil  in 
bulk  as  cargo.  The  5,000  GT 
applicability  threshold  in  section 
4115(b)  removes  smaller  tank  vessels, 
including  certain  fishing  vessels,  and 
cargo  vessels  firom  the  scope  of  the 
proposed  regulations,  although  they 
meet  the  46  U.S.C.  2101(39)  definition 
of  a  tank  vessel. 

The  proposed  regulations  do  not 
address  vessels  over  5,000  GT  that  carry 
oil  as  a  secondary  cargo,  including 


various  fishing  industry  vessels  and 
cargo  ships.  The  amoimt  of  cargo  oil 
spilled  fi’om  these  vessels  is  negligible. 
Because  these  vessels  carry  such  small 
volumes  of  oil  and  on  such  an 
infiequent  basis,  it  is  not  economically 
feasible  to  impose  structural  or 
operational  requirements  on  these 
vessels. 

These  regulations  also  do  not  apply  to 
oil  spill  response  vessels  (including 
escort  vessels)  because  these  vessels  are 
exempt  from  the  double  hull 
requirements  by  the  terms  of  46  U.S.C. 
3703a. 

The  proposed  regulations  will  cover 
oil  tankers,  as  defined  by  33  CFR 
157.03(oo)  to  include  tank  barges,  that 
are  greater  than  5,000  GT.  The  proposed 
rule  would  apply  to  oil  tankers  that 
unload  cargo  at  deepwater  ports  or 
lightering  zones  located  in  waters  of  the 
United  States.  These  oil  tankers  are  not 
required  to  have  double  hulls  until 
January  1,  2015,  under  33  CFR 
157.08(n)(3). 

The  Coast  Guard  solicits  comments  on 
whether  it  is  appropriate  to  require 
specific  structural  or  operational 
measures  for  oil  tankers  by  trade, 
tonnage,  etc. 

4.  Definition  of  "Oil” 

The  statutory  definition  of  “oil” 
added  to  part  157  by  the  IFR  for  double 
hull  standards  (57  FR  36246)  includes 
oil  of  any  type  or  in  any  form,  including 
petroleum,  i^el  oil,  sludge,  oil  refuse, 
and  oil  mixed  with  wastes  except 
dredge  spoil.  Additionally,  this 
definition  includes  non-petroleum  oils 
such  as  vegetable  and  animal  oil. 

Under  international  agreements  to 
which  the  U.S.  is  a  signatory,  a  different 
definition  of  “oil,”  excluding  non¬ 
petroleum  oils,  is  used  for  purposes  of 
preventing  pollution  to  the  marine 
environment.  The  Coast  Guard  believes 
that  this  more  limited  definition  is 
appropriate  for  this  rulemaking  because 
the  niunber  of  spills  involving  non¬ 
petroleum  oil  (animal  and  vegetable 
oils)  is  negligible.  Imposing 
construction  or  operational 
req\iirements  on  oil  tankers  carrying 
only  non-petroleum  oils  would  not  be 
economically  feasible.  This  definition  of 
“oil”  is  consistent  with  international 
treaties  and  within  the  discretion 
permitted  imder  section  4115(b)  of  OPA 
90. 

Accordingly,  the  proposed  regulations 
apply  the  de^ition  of  "oil”  provided  in 
§  151.05,  which  is  based  on  Annex  I  to 
the  International  Convention  for 
Preventing  of  Pollution  by  Ships,  1973, 
as  amended  W  the  Protocol  of  1978 
(MARPOL).  Tne  NPRM  also  revises  the 
language  of  §  157.03  to  reflect  this 


definition,  which  excludes  non¬ 
petroleum  oils. 

5.  Interim  Measures 

In  subpart  G  to  part  157,  the  Coast 
Guard  proposes  two  basic  measurers  for 
oil  tankers  covered  by  the  regulations; 

(1)  30  percent  of  the  projected  area  of 
the  sides  or  bottom  of  the  cargo  block 
of  the  oil  tanker  will  have  PL/Spaces  or 
comply  with  a  Coast  Guard  approved 
alternative  measure;  and 

(2)  Oil  tankers  will  carry  emergency 
littering  equipment.  Additionally, 

§  160.207,  as  amended,  would  require 
foreign  flag  vessel  owners  and  operators 
to  provide  their  vessel’s  IMO 
international  number  when  reporting 
advance  notice  of  arrival.  Each  of  these 
measures  is  discussed  below. 

In  §§  157.410  (b)  and  (c),  the  Coast 
Guard  proposes  the  alternatives  to  PL/ 
Spaces.  An  owner  or  operator  of  an 
existing  oil  tanker  may  submit  an 
application  to  the  Coast  Guard 
Commandant  (G-MVI)  to  use  HBL  or 
other  alternative  structural  or 
operational  measures  as  a  substitute  or 
the  requirements  of  fitting  30  percent  of 
the  projected  area  of  the  sides  or  bottom 
of  the  cargo  block  with  PL/ Spaces.  This 
flexibility  allows  owners  and  operators 
to  submit  alternatives  that  may  be 
economically  feasible  and  technically 
adequate  for  their  vessels. 

Structural  or  operational 
arrangements  su^  as  HBL  will  be 
considered  by  the  Coast  Guard  as 
alternatives  to  PL/ Spaces  provided  that 
such  alternatives  can  also  be  shown  to 
provide  a  substantial  protection  of  the 
environment  as  economically  and 
technologically  feasible,  and  meet 
general  safety  considerations.  Unproven 
oil  outflow  prevention  arrangements 
will  be  considered  on  an  individual 
basis  by  the  Coast  Guard. 

In  order  to  minimize  the  burden  of 
compliance,  the  Coast  Guard  also 
considered  two  phase-in  periods  for  the 
proposed  regtilations.  The  Coast  Guard 
first  considered  requiring  these 
structural  changes  to  be  made  to  an  oil 
tanker  during  its  next  scheduled  dry 
dock  inspection,  but  not  later  than  3 
years  after  the  effective  date  of  the  final 
rule.  The  alternative  was  to  require 
existing  vessels  over  5,000  GT  to  meet 
the  phase-in  schedule  contained  in 
Regulation  13G  to  Annex  I  of  MARPOL 
73/78,  effective  July  6, 1995.  This  NPRM 
requires  compliance  before  an  existing 
oil  tanker  becomes  25  years  old. 
However,  some  overlap  exists. 
Regulation  13G  requires  compliance 
earlier  than  the  proposed  regulations  for 
those  oil  tankers  reaching  25  years  of 
age  before  July  6, 1995,  or  after  that  date 
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but  in  less  than  three  years  after  the 
effective  date  of  the  final  rule. 

The  cost-benefit  analysis  of  these  two 
phase-in  periods  is  discussed  below. 
However,  the  Coast  Guard  encourages 
interested  parties  to  comment  on  these 
alternative  phase-in  periods. 

6.  PL/SBT  and  PL/Spaces 

In  §  157.410(a),  the  Coast  Guard 
proposes  to  require  that  existing  oil 
tankers  of  greater  than  5,000  GT, 
without  double  hulls  and  operating  in 
U.S.  waters,  be  fitted  with  PL/Spaces, 
except  as  provided  in  §  157.410  (b)  and 
(c)  as  previously  discussed.  The 
arrangement  and  location  of  the  ballast 
tanks  or  void  spaces  must  protect  at 
least  30  percent  of  the  cargo  tank  length 
encompassing  the  full  depth  on  each 
side  or  encompassing  at  least  30  percent 
of  the  projected  bottom  area  of  the  cargo 
tank  length.  The  Coast  Guard  estimates 
that  PL/Spaces  will  reduce  the 
likelihooa  of  oil  outflow  in  collisions  by 
30  percent  and  reduce  the  outflow  from 
groundings  by  15  percent  in  comparison 
with  a  pre-MARPOL  tanker. 

The  precise  location  of  the  PL/Spaces 
is  not  specified  in  these  regulations.  For 
U.S.  waters,  where  ^und^gs  occur 
more  often  than  comsions,  30  percent 
bottom  protection  may  be  more 
appropriate  than  30  percent  side 
protection.  Moreover,  locating  this 
protective  barrier  toward  the  forward 
end  of  the  cargo  block  might  provide 
even  better  protection.  However,  the 
Coast  Guard  does  not  wish  to  specify 
the  precise  location  of  PL/Spaces,  as  it 
might  be  technically  infeasible  for  the 
PL/Spaces  to  be  in  the  same  area  on 
every  existing  oil  tanker.  For  oil  tankers 
of  at  least  20,000  deadweight  tons 
(DWT)  carrying  crude  oil  and  of  at  least 
30,000  DWT  carrying  products,  the 
structural  requirements  of  proposed 
§  157.410(a)  are  consistent  with 
Regulation  13G  as  adopted  by  MEPC. 
There  are  not  similar  international 
reflations  for  smaller  oil  tankers. 

The  proposed  rule  will  affect  oil 
tankers  that  do  not  meet  the  double  hull 
requirements  of  §  157.10d.  The 
proposed  regulations  do  not  change 
existing  regulations  for  ballast  capacity 
(to  meet  dndt  and  trim  reqiiirements); 
instead,  the  ballast  tanks  or  empty 
spaces  must  be  protectively  located  in  a 
specified  manner. 

Some  existing  oil  tankers  already  will 
comply  with  the  reqtiirement  to  have  30 
percent  of  the  projected  area  of  the  sides 
or  bottom  of  the  cargo  block  protected 
by  void  spaces.  These  vessels  include 
MARPOL  73/78  tankers  required  to 
meet  the  MARPOL  requirements  for  PL/ 
SBT.  PL/SBT  was  required  to  eliminate 
environmental  pollution  from 


operations  as  well  as  provide  significant 
protection  from  collision  and  grounding 
incidents. 

Other  oil  tankers,  such  as  pre- 
MARPOL  73  tankers  most  likely  will  not 
meet  the  PL/Space  requirement 
proposed  in  $  157.410(a).  These  pre- 
MARPOL  tankers  have  not  been 
required  to  comply  with  MARPOL 
provisions  regarding  cargo  tank  size 
limits,  oil  outflow  limitations,  or 
segregated  ballast  requirements.  It  is 
estimated  that  75  to  80  percent  of  the 
world  fleet  of  crude  carriers  is  in  this 
category. 

P]^MARPOL  78  tankers  will  also 
probably  not  meet  the  retirements  of 
proposed  §  157.410(a).  While  these 
tankers  satisfy  requirements  for  SBT 
imder  MARPOL  73  for  Tninimum 
operational  draft  and  trim  values,  they 
were  not  required  to  have  PL/SBT  on 
PL/Spaces.  The  SBT  requirement  was 
established  to  eliminate  environmental 
pollution  resulting  from  deliberate 
discharge  of  oily  ballcist.  All  U.S.  flag 
tankers,  regardless  of  yeal  of  build,  were 
required  to  meet  the  SBT  standard  in 
§  157.24  and  appendix  C  of  this  part, 
either  by  new  construction  or  by 
conveiaion. 

Comments  to  the  ANPRM  on 
requiring  PL/SBT  or  PL/Spaces  were 
evenly  divided  between  supporters  and 
opponents.  Qualified  support  was 
expressed  by  two  foreign  shipowners 
associations,  one  foreign  shipping 
company,  and  an  agency  of  a  large  dty 
government.  Opposition  on  economic 
and  technical  grounds  was  expressed  by 
two  U.S.  bame  operators,  an 
intemationaloil  company,  and  a  foreign 
operator/charterer. 

The  Coast  Guard  encourages 
interested  parties  to  submit  data 
regarding  the  technical  or  economic 
impact  of  requiring  PL/Spaces, 
pa^cularly  for  oil  tankers  under  30,000 
DWT. 

7.HBL 

In  $  157.410(b),  the  Coast  Guard 
proposes  to  allow  existing  oil  tankers  of 
greater  than  5,000  GT  operating  in  U.S. 
waters,  without  double  nulls  and  not 
meeting  the  requirements  of  §  157.410(a) 
or  (c),  to  meet  me  requirement  for  oil 
outflow  protection  by  operating  with 
HBL. 

HBL  refers  to  an  operational  measiue 
in  which  cargo  tanks  are  loaded  so  mat 
me  hydrostatic  pressure  exerted  by  the 
cargo  and  an  inert  gas  system  (IGS) 
inside  the  tank  is  equal  to,  or  less  than, 
me  hydrostatic  pressvire  exerted  by  the 
seawater  outside  me  tank.  The  Co^ 
Guard  expects  mat  hydrostatic  balance 
will  be  a^eved  by  (hanging  only  me 
static  head  of  cargo,  not  by  i^udng  IGS 


pressures  below  me  minimum  lOO  mm 
(4  inches)  of  water  head  currently 
required  by  46  CFR  32.53-30.  This 
balanced  pressure  will  significantly 
mitigate  oil  outflow  from  a  cargo  tank  in 
me  event  of  damage  becaiise,  in  me 
event  of  a  rupture  to  me  bottom  of  me 
tank,  seawater  will  flow  into  me  tank, 
ramer  man  oil  flowing  out.  However, 
dynamic  effects  (such  as  currents, 
waves,  or  ebbing  tides),  co\ild  disturb  ■ 
me  hydrostatic  balance.  Therefore,  a 
safety  factor  is  included  in  me  proposed 
regulation.  The  Coast  Guard  estimates 
mat  if  all  existing  oil  tankers  subject  to 
this  rulemaking  employed  HBL.  oil 
outflow  in  collisions  and  groimdings 
would  be  reduced  by  15  percent  and  96 
percent,  respectively. 

While  me  Coast  Guard  reco^zes  that 
studies  have  been  conducted  that 
support  me  technical  feasibility  of  HBL, 
me  draft  RIA  concludes  mat  this 
memod  is  costly  due  to  reduced  cargo 
carrying  capacity.  The  Coast  Guard  is 
also  aware  of  some  oil  tankers  which 
cannot  be  loaded  in  accordance  wim 
HBL  due  to  expected  structural 
problems  when  me  sloshing  of  cargo  oil 
increases  loads.  Comments  are  solicited 
regarding  me  costs  of  HBL,  including 
indirect  costs,  and  me  economic 
feasibility  of  this  memod. 

The  technical  definition  of  HBL, 
which  includes  a  formula  wim  three 
parts,  is  provided  in  proposed 
§  157.410(b).  The  first  part  is  me  liquid 
ressure  exerted  by  me  cargo  on  me 
ottom  of  me  tank  due  to  me  static  head 
of  cargo.  This  value  is  obtained  by 
multiplying  me  static  head  of  cargo,  me 
maximum  density  of  cargo,  me 
acceleration  due  to  gravity,  and  a  safety 
factor  of  1.1.  This  s^ty  fector  ensures 
mat  this  liquid  pressme  calculation 
could  have  a  margin  of  error  not 
exceeding  10  percent  and  still  comply 
wim  me  principle  of  HBL 
The  second  part  of  me  formula 
expresses  me  pressure  of  me  inert  gas 
and  cargo  vapor  in  me  ullage  space 
above  the  cargo.  This  part  of  me  formula 
is  obtained  by  assuming  that  me 
pressure  in  tMs  space  will  not  exceed 
me  maximum  pressure  setting  of  me 
pressure/vacuum  relief  values  in  me 
tank.  The  sum  of  me  first  two  parts  is 
me  total  internal  pressure  exerted  on  me 
bottom  of  me  tanL 
The  third  part  of  me  formula  is  me 
external  presstire  exerted  by  me 
seawater  at  me  bottom  of  me  tank.  It  is 
obtained  by  multiplying  me  minimum 
expected  draft  for  me  voyage  by  me 
drasity  of  seawater  and  the  acceleration 
due  to  gravity.  The  result  provides  me 
maximxim  depm  of  cargo  that  can  be 
loaded  in  each  tank  for  that  voyage. 
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Comments  are  solidtsd  regarding  the 
use  of  HBL  and  the  definition  of  the 
measure  as  proposed  in  $  157.410(b). 

The  Coast  Guard  is  particularly 
intmested  in  comments  on  the  adeauacy 
of  the  mar^  of  safety  in  the  foimula  for 
HBL.  The  UKitor  is  intuided  to  account 
for  the  uncertainties  associated  udth 
HBL  that  cannot  be  fully  quantified. 
These  uncertainties  incluM  variations 
of  pressure  due  to  motions  of  the  vessel, 
waves,  and  currents;  changes  in  density 
of  seawater,  changes  in  cargo 
temperature;  end  possible  inaccuracies 
in  the  assumed  pressure  in  the  ullage 
spaces  above  the  cargo. 

If  an  owner  or  operaUu^  proposes  to 
use  HBL.  the  Coast  Guard  also  must  be 
satisfied  that  each  oil  tanker’s  structural 
integrity  and  stability  would  not  be 
compromised.  Accordingly,  owners  or 
operators  would  be  requiim  to  obtain 
endorsements  from  th^  class  society, 
or  otherwise  demonstrate  that  each  oil 
tanker  can.  in  fact,  safely  operate  under 
HBL.  The  stability  information  for  this 
documentation  is  already  required 
under  46  CFR  170.110.  Specific  public 
comments  concerning  these  issues  are 
invited. 

In  the  comments  to  die  ANPRM. 
strong  endorsements  for  HBL  were 
received  from  foreign  shipowners’ 
associations,  indej^dent  operators, 
and  environmental  groups.  Comments 
did  recognize  enfbroament  difficulties. 
Significant  opposition  to  HBL  was 
expressed  by  major  oil  companies,  and 
intemation^  association  of  tanker 
operators,  and  tug  and  barge  operators. 

8.  Alternative  Oil  Ou^ow  Measures 
That  May  Be  Acceptable  to  the  Coast 
Guard 

In  §  lS7.410(c).  the  Coast  Guard 
proposes  to  pro^de  a  means  by  whidi 
owners  and  operators  of  existi:^  oil 
tankers  of  greeter  them  5.000  GT 
operating  in  U.S.  waters,  without  double 
hulls,  may  comply  with  $  157.410.  In 
lieu  of  complying  with  proposed 
§  157.410  (a)  or  (b).  an  ownw  or  operator 
of  an  oil  tankw  may  submit  a  request  for 
approval  to  die  Commandant  (G-MVI) 
to  use  an  ahemadve  measure.  The 
altemadvB  measure  must  be  shown  to 
provide  as  substandal  protection  to  the 
environment  as  is  economically  md 
tedmologically  feasible,  and  satisfy 
general  s^ty  consideradons. 

9.  Emergency  Lightering  Connections 

The  availability  of  ^ledfied  littering 
equipment  on  bedrd  an  oil  tHnlfwr  would 
feidlitate  the  transfer  of  oil  from  a 
stricken  oil  tinker  to  another  vessel  for 
temporary  storage.  The  crew  of  a 
strickm  oil  tankw  could  prepare  for 
lightering  and  begin  the  transfw 


immediately  after  the  other  vessel 
arrived  on  scene  md  the  transfer  hoses 
were  connected.  The  time  saved  and  the 
assurance  diat  reduens  would  be  on  an 
oil  tanker  minimizes  the  likelihood  of 
spillage  from  the  cargo  remaining 
aboard  the  oil  tanker  after  an  incident. 

The  Coast  Guard  has  issued  an  IFR 
under  the  authority  of  OP  A  90.  ’’Vessel 
Response  Plans”  (VRP)  (56  FR  7376; 
February  5. 1993).  that  also  addresses 
lightering  equipment  requirements.  The 
VRP  IFR  requires  vessel  owners  and 
operators  to  show  how  they  will  obtain 
suitable  equipment,  rather  than  have  it 
stored  alxMrd  the  vessel.  However, 
considering  the  moderate  cost  of  storing 
coimectors.  the  Coast  Guard  is 
proposing  to  require  this  specific 
equipment  to  be  stored  onboard  oil 
tankers  subject  to  this  rulemaking. 

The  proposed  $  157.420  requires  oil 
tankers  to  be  equipped  with  certain  size 
reducers;  bolts,  w^ers.  nuts,  gaskets, 
and  appropriate  quantities  of  spares; 
and  certain  additional  hose  connection 
eqxdpment.  Two  of  each  size  of 
reducers,  would  be  required.  The 
equipment  must  be  stored  in  an  on-deck 
lo^er  as  close  to  the  manifolds  as 
practical.  This  equipment  must  meet  the 
requirements  of  46  CFR  56.25  and 
conform  to  the  descriptions  set  forth  in 
each  oil  tanker’s  ship  to  ship  transfer 
procedure  as  required  by 
S  155.1035(c)(6)  or  155.1040(d)(5). 

The  pubUc  is  invited  to  comment  on 
this  littering  requirement  which  is  in 
addition  to  the  VRP  requirements. 
Specific  comments  are  retmested 
concerning  reducer  sizes,  txrlting,  and 
flange  spedfications,  etc.  Specific 
reconunendations  are  requested 
concerning  fire  reducer  sizes. 

Comments  Relating  to  Other 
Operational  or  Strnctura/  Alternatives 
Mentioned  in  the  ANPRM 

In  addition  to  comments  on  the 
measures  selected,  the  Coast  Guard 
received  a  significant  niunber  of 
comments  on  other  measures. 

10.  Retrofit  Double  Hulls 

Qualified  8iq)port  for  the  retrofit  of 
dotifole  hulls  was  expressed  in  seven 
comments  mid  opptwed  in  diree 
comments.  Proponwrls  included  two 
U.S.  shipyards,  one  U.S.  based  opwator, 
and  a  foreign  ship  opwators’ 
assodatitm.  The  Co^  Guard  considers 
the  retrofit  of  double  hulls  economically 
infeasible. 

11.  Retrofit  Double  Sides 
Three  commmits  were  received 

regarding  double  sides.  Comments  were 
from  a  b(u«  owner,  a  U.S.  based  Aip 
owner,  and  a  foreign  ship  opmators’ 


assodatioo.  All  said  that  retrofitting 
double  sides  was  not  economically 
feasible.  The  Coast  Guard  agrees. 

12.  Retrofit  Double  Bottoms 

The  retrofit  of  double  bottoms  was 
supported  by  a  munidpal  department  of 
environmental  protection  and  opposed 
by  two  barge  companies,  a  U.S.  based 
ship  owner,  and  a  foreign  ship 
operators’  assodation.  The  opponents 
said  retrofitting  double  bottoms  was  not 
economically  feasible.  The  Coast  Guard 
agrees. 

13.  Underpressure  Systems 

The  Coast  Guard  has  received  several 

!)roposals  advocating  the  use  of  UPS 
vacuum)  systems  to  reduce  oil  outflow 
in  the  event  of  a  hull  rupture.  Fourteen 
comments  addressing  tl^  measure  were 
supportive  and  nine  were  in  opposition. 
Supporters  induded  two  foreign 
shipowners’  assodations  and 
proponmits  of  proprietary  active 
systems.  Opposition  was  expressed  by 
an  international  tanker  operator’s  group, 
two  international  oil  companies,  and 
two  U.S.  barge  operators. 

UPS  technology  is  still  in  the 
developmental  stage  aiui  has  no 
operationai  history.  Its  practicality  and 
reliability  in  the  marine  environment 
are  unknown.  The  Coast  Guard  has 
reservations  about  its  practical . 
application  aboard  oceai^ing  oil 
taj^rs.  In  prindple,  the  UPS  worics  by 
creating  a  partial  vacuum  in  the  cargo 
tank  ullaga  space,  thereby  keeping  me 
internal  oil  pressure  lower  tiian 
external  seawater  pressure. 

Theoretically.  UPS  can  reduce  oil 
outflow  in  the  event  of  grounding  and 
can  reduce  the  relative  outflow  in  the 
event  of  certain  collisions  (vdien  tanks ' 
are  ruptured  only  below  waterline). 
However,  there  are  several  technical 
concerns  that  the  Coast  Guard  believes 
must  be  addressed  and  resolved  before 
UPS  can  become  practical. 

The  UPS  must  mteract  with  the  IGS 
required  aboard  certain  vessels  (46  CFR 
32.53,  faitnnational  Convention  for  the 
Safety  of  Life  at  Sea,  1974,  as  amended 
(SOLAS)  Chaptw  0-2,  Regulation  62). 
The  basic  prmniae  of  UPS  is  contrary  to 
existing  international  tanker  safety 
regulations  that  presently  require  IGSs 
with  positive  tank  atmosphwes.  Any 
amount  of  IGS  overpressure  negates  the 
underpressure  effect  thmefore,  present 
ICS  dMigns  must  be  modified 
substantially  in  order  to  remain  efiective 
whenever  t^  UPS  is  activated.  A 
Nationai  Acadmny  of  Sciences  study, 
titled  ’Tankm  ^ills:  Prevention  by 
Design,”  noted  tnat  the  installation  of 
such  a  system  would  require 
modifications  to  the  cmgo,  vent,  and 
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IGSs  that  include  automation,  elaborate 
sensing,  and  monitoring  devices,  as  well 
as  additional  backup  safeguards.  The 
system  also  would  have  to  conform  to 
current  U.S.  regulations  for  vapor 
recove^  systems  on  certain  vessels. 

The  Coast  Guard  has  not  proposed 
UPS  as  a  requirement  because  of 
unproven  effectiveness,  operational 
complexity,  and  the  lack  of  operational 
history.  However,  their  relatively 
inexpensive  costs  may  make  them 
appealing  as  an  alternative.  Owners  and 
operators  of  oil  tankers  desiring  to  use 
this  alternative  could  submit  a  request 
under  §  157.410(c). 

However,  all  of  the  concerns 
regarding  the  UPS  would  have  to  be 
addressed  before  the  Coast  Guard  could 
make  a  determination  on  the  feasibility 
of  operating  an  UPS  on  a  oil  tanker.  The 
Coast  Guard  invites  specific  comments 
regarding  the  use  of  UPSs. 

14,  Rescue  Tanks/Emergency  Transfer 
Systems 

A  number  of  different  proprietary 
systems  have  been  submitted  to  the 
Coast  Guard  that  can  be  categorized  as 
rescue  tanks  or  emergency  transfer 
systems.  Comments  received  regarding 
the  rescue  tanks  were  all  supportive. 
Concepts  proposed  generally  involved 
oil  transfers  from  damaged  tanks  to 
empty  segregated  ballast  tanks  and 
flexible  containment  bags.  One 
comment  recommended  an  emergency 
transfer  system  in  combination  with  an 
UPS.  Comments  were  received  from 
proponents  of  proprietary  systems,  a 
foreign  shipowners’  group,  system 
concept  innovators,  and  environmental 
groups. 

The  Coast  Guard  recognizes  that  a 
number  of  these  systems  appear  to  be 
technologically  feasible  and,  therefore, 
warrant  further  consideration.  However, 
these  systems  have  not  been 
demonstrated  yet  as  effective  on  a  scale 
appropriate  to  the  size  of  oil  tankers 
addressed  by  this  regulation. 
Additionally,  because  this  system  is  not 
a  structural  hull  design  alternative,  the 
system’s  degree  of  efrectiveness  depends 
on  varying  degrees  of  human 
interaction.  Efrectiveness  depends  upon 
crew  response  after  an  incident  and 
crew  management  and  maintenance  of 
electronic  and  mechanical  eqmpment. 

The  Coast  Guard  has  not  proposed 
rescue  tanks  or  emergency  transfer 
systems  as  a  requirement  because  of  its 
operational  complexity  and  lack  of 
operational  history.  oWers  and 
operators  of  oil  takers  desiring  to  use 
tUs  alternative  could  submit  a  request 
under  §  157.410(c}.  It  is  the  Coast 
Guard’s  intention  to  develop  regulations 
under  section  4115(b)  of  OPA  90 


without  limiting  future  development  of 
economically  feasible  systems  that  can 
mitigate  further  oil  outflow  after  an 
accident.  Specific  comments  regarding 
the  use  of  rescue  tanks  and  emergency 
transfer  systems  are  invited. 

15.  Other  Operational  Measures 

The  Coast  Guard  recognizes  that 
certain  operational,  manning,  and 
equipment  carriage  measures  may 
reduce  oil  tanker  casualties  without 
excessively  burdening  oil  tanker  owners 
or  operators.  The  comments  to  the 
ANPRM  on  these  regulations  (56  FR 
56284)  suggested  a  variety  of  measures 
the  Coast  Guard  could  take  to  increase 
the  safety  of  oil  tanker  navigation.  . 
Under  other  sections  of  OPA  90,  the 
Coast  Guard  is  proceeding  Math  a 
number  of  rulemakings  addressing 
operational  measures  to  reduce  the  risk 
of  oil  tanker  casualties.  These  other 
sections  apply  to  all  tank  vessels,  not 
only  those  over  5,000  GT  subject  to  the 
note  imder  46  U.S.C.  3703a. 
Rulemakings  vmder  other  provisions  of 
OPA  90  that  are  being  developed 
separately  will  not  be  discussed  in  this 
NPRM.  Additional  information  is 
provided  in  other  Federal  Register 
documents  for  the  following  projects: 

Automatic  Pilot  58  FR  27628,  May 

(OGD  91-046)  10, 1993. 

(final  rule). 

Discharge  Removal  57  FR  44912,  Sept. 
Equipment  (CGD  29, 1992. 

90- 068). 

Tug  Escorts  (CGD  58  FR  16391,  Mar. 

91- 202).  26,  1993. 

Vessel  Traffic  Service  56  FR  36910,  Aug.  1, 
(CGD  90-020).  1991. 

Engine  Room  Man-  58  FR  27628,  May 
ning  (CGD  91-203)  10, 1993. 

(fin^  rule). 

Vessel  Communica-  57  FR  14483,  Apr. 
tions  (CGD  91-046)  21, 1992. 

(final  rule). 

Second  Officer  on  58  FR  27628,  May 
Bridge  (CGD  91-  10, 1993. 

222)  (final  rule). 

Comments  on  operational  measures 
constituted  the  largest  group  of 
responses  to  the  ANPRM.  General 
support  of  these  alternatives,  in 
preference  to  more  costly  structural 
measures,  was  expressed  by  three  U.S. 
govenunent  agencies,  an  association  of 
U.S.  operators,  and  an  international  oil 
company. 

16.  Advanced  Navigation  Equipment 

Twelve  comments  suggested  that  the 
Coast  Guard  require  that  oil  tankers 
carry  certain  ty^s  of  advanced 
navigation  equipment,  such  as  a  Global 
Positioning  System  (GPS)  receiver  and 
Electronic  Chart  Display  and 
Information  Systems  (ECDIS). 


Differential  Global  Positioning  System 
(DGPS)  (a  system  that  enhances 
accuracy  of  the  GPS  signals)  also  was 
suggested  as  equipment  that  should  be 
required.  One  comment  said  that  the 
current  standards  are  adequate.  Support 
was  broad-based  and  included  U.S. 
government  agencies,  major  oil 
companies,  environment^  groups,  and 
pilots’  associations. 

The  Coast  Guard  recognizes  the  value 
of  GPS,  DGPS,  and  ECDIS  and  believes 
that  these  systems  will  reduce  the 
number  of  vessel  groxmdings  and  oil 
spills.  However,  it  is  premature  to* 
reouire  these  systems,  because  none  are 
fully  operational.  The  GPS  network  is 
not  scheduled  to  be  fully  operational 
imtil  1995,  and  DGPS  will  not  be 
operational  in  U.S.  coastal  areas  imtil 
1996.  The  IMO  is  examining  appropriate 
standards  for  electronic  charts,  but  the 
Defense  Mapping  Agency  and  the 
National  Ocean  and  Atmospheric 
Administration  (NOAA)  have  not  yet 
developed  a  complete  electronic  chart 
portfolio.  Once  these  systems  and 
standards  are  fully  developed,  the  Coast 
Guard  will  consider  issuing  regulations 
for  these  systems. 

A  few  comments  suggested  that  other 
types  of  navigational  equipment  should 
be  required,  including  a  certain  type  of 
sonar,  collision  avoidance  radar,  and 
doppler  speed  logs.  One  comment 
suggested  requiring  a  sonar  that  had  an 
audible  alarm  to  warn  bridge  personnel 
of  nearby  shoals.  Presently,  33  CFR  part 
164  requires  certain  vessels  to  have  an 
echo  sounding  device,  automatic  radar 
plotting  aids  (ARP A),  and  a  device  to 
indicate  speed  and  distance. 

None  01  the  recommendations  from 
the  comments  were  incorporated  into 
the  proposed  rule  because  other  OPA  90 
rulemaHngs  and  future  advanced 
navigation  equipment  requirements  will 
address  the  need  for  other  navigational 
equipment.  The  issue  of  navigation 
equipment  for  all  oil  tankers  will  be 
addressed  as  a  part  of  the  Tanker 
Navigation  Safety  Study  the  Coast 
Guard  has  undertaken  under  the 
requirements  of  section  4111  of  OPA  90. 
This  study  includes  evaluating  the 
adequacy  of  navigation  equipment  and 
systems. 

17,  Pilotage  and  Manning 

A  number  of  comments  suggested  that 
vessel  maiming  and  pilotage  policies 
and  laws  are  not  adequate  to  ensure  the 
safe  navigation  of  vessels.  Specific 
issues  induded  training,  licensing,  work 
hours,  qualifications,  and  enforcement 
of  such  regulations. 

Section  4111  of  OPA  90  requires  the 
Coast  Guard  to  determine  whether 
existing  laws  and  regulations  regarding 
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vessel  personnel  are  adequate  to  ensure 
safe  oil  tanker  navigation  in  U.S.  waters. 
In  addition  to  its  otber  rulemakings,  the 
Coast  Guard  is  conducting  or  sponsoring 
a  number  of  studies  requh^  under 
section  4111  of  OPA  90.  These  studies 
encompass  areas  such  as  training, 
simulators,  appropriate  crew  sizes,  crew 
qualifications,  the  pilotage  system,  and 
inspection  standards.  The  Coast  Guard 
will  consider  the  results  and 
recommendations  of  these  studies  and 
may  take  appropriate  action  to  address 
any  problems  identified  in  the  studies. 

18.  Speed  Limits 

Some  comments  addressed  the  issue 
of  speed  limits.  All  but  one  stated  that 
a  national  rule  governing  the  speed  of 
oil  tankers  would  not  only  be 
inappropriate  but  may  be  dangerous 
because  of  the  maneuvering 
characteristics  of  oil  tankers.  The  Coast 
Guard  agrees  that  a  national  speed  limit 
is  not  appropriate.  Local  regulations 
governing  speed  have  been  issued  for 
certain  areas  such  as  vessel  traffic 
service  (ueas,  but  the  Coast  Guard  is 
neither  proposing  nor  considering  a  rule 
to  limit  the  speed  of  oil  tankers  in  all 
U.S.  waters. 

19.  Other  Measures 

Two  comments  recommended 
limiting  cargo  loading  to  center  tanks, 
one  comment  recommended  a  recessed 
bottom,  and  two  others  recommended 
“imaginary'*  double  bottoms — a  special 
water  mixture  in  the  bottom  of  the  cargo 
tanks.  A  request  for  approval  of  these 
measiues  could  be  sub^tted  imder 
§  157.410(c). 

One  commrait  recommended  the 
installation  of  tank  level  or  pressure 
monitoring  devices  to  detect  the  loss  of 
oil  from  a  cargo  tank.  Tank  level  and 
pressure  monitoring  devices  are  being 
addressed  under  a  separate  rulemaking. 
The  Coast  Guard  published  an  ANPRM 
addressing  minimum  standards  for  and 
the  use  of  tank  level  or  pressure 
monitoring  devices  on  May  7, 1991  (56 
FR  21116). 

Many  comments  endorsed  mote 
detailed  inspections  and  maintenance 
requirements.  There  was  a  broad  range 
of  proposals  for  mandated  inspections 
involving  the  Coast  Guard  and  the 
International  Association  of 
Gessification  Societies.  Specific 
recommendations  includ^  formal 
inspection  of  tugs  end  mandated 
drydoddng  IntOTvals  for  older  tankers 
and  barges.  Hie  Coast  Guard  agrees  that 
inspections  and  maintenance  improve 
oil  tanker  safety.  However,  this 
rulemaking  specifically  addresses 
measures  to  reduce  oil  outflow  after 
collisions  and  groundings  and  will  not 


include  inspection  and  maintenance 
measures. 

20.  Special  Notice  of  Arrival 
Requirement 

The  National  Transportatum  Safety 
Board  (NTSB)  recommended  that  the 
Coast  Guard  require  oil  tankers  to 
include  their  IMO  international  number 
when  making  their  advance  notice  of 
arrival  report  required  by  §  160.207.  The 
Coast  Guard  agrees. 

On  August  31. 1988,  the  cargo  tank  of 
the  foreign  oil  tanker  FIONA  exploded 
while  the  vessel  was  moored  in  Long 
Island  Soimd.  The  Coast  Guard  was 
unable  to  identify  the  FIONA  before  its 
arrival  in  the  U.S.  because  the  FIONA 
had  previously  changed  names.  If 
properly  identified,  the  Coast  Guard 
mi^t  have  detmmined  from  its  Marine 
Safety  Information  System  (MSIS)  data 
that  the  FIONA  was  a  vessel  requiring 
special  attention. 

In  1987,  IMO  established  the  Ship 
Identification  Number  Scheme,  which 
uses  the  Lloyd’s  Register  of  Shipping 
Identification  Numbers.  Lloyd’s  assigns 
an  identification  number  to  an  oil  tanker 
when  it  enters  service.  This  number 
remains  with  that  particular  vessel 
forever.  By  using  such  a  system,  the 
Coast  Guard  would  be  able  to  better 
identify  and  target  oil  tankers  for 
boarding.  Section  160.207  will  be 
amended  to  require  the  owners  or 
operators  of  all  foreign  fiag  vessels 
constructed  or  adapted  to  carry,  or  that 
carry,  oil  in  bulk  as  cargo  or  cargo 
residue  to  include  their  IMO 
international  number  when  reporting 
the  arrival  of  their  vessel.  This  proposed 
regulation  will  also  require  new  tank 
vessels  which  are  not  subject  to  section 
4115(b)  of  OPA  90,  to  report  their 
international  number  under  the 
authority  of  33  U.S.C.  1231. 

Regulatory  Evaluation 

This  proposal  is  major  under 
Executive  Order  12291  because  the  cost 
to  the  economy  would  be  aver  $100 
million  annually  for  at  least  5  of  the  17 
years  the  regulation  is  in  effect.  This 
proposed  relation  is  significant  under 
the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040;  February  26, 1979)  because  of 
substantial  public  interest  in  the 
proposed  nile.  A  draft  RIA  is  available 
in  the  docket  for  inspection  or  copying 
where  indicated  imder  “ADDRESSES." 

The  Coast  Guard  intends  to  conduct  a 
comprehensive,  programmatic  RIA  for 
all  regulations  issued  under  titles  IV  uid 
V  of  OTA  90,  once  they  are  all 
completed.  Hue  comprehensive  RIA 
will  evaluate  tiie  interection  of  rules 
relative  to  each  other  end  assess  ffieir 


impacts  in  toilo.  However,  since  the 
rules  will  be  promulgated  individually 
over  several  years,  each  rule,  as  it  is 
developed,  undergoes  ui  interim 
evaluation  against  a  baseline  that 
assumes  other  OTA  90  requirements  are 
not  implemented. 

The  proposed  structural  and 
operational  measures  mandated  by  this 
rule  would  apply  to  certain  tank  vessels 
greater  than  5,000  GT  opiating  in  U.S. 
waters.  These  vessels  would  be  required 
to  be  fitted  with  protectively  locat^ 
non-oil  spaces  (PL.'Spaces)  or  have  other 
structural  or  operational  arrangements, 
such  as  HBL,  if  those  alternatives  ensure 
equal  protection  against  oil  pollution  in 
the  event  of  collision  or  groimding  as 
would  be  offered  by  PL/Spaces.  Vessels 
would  also  be  required  to  carry 
lightering  equipment.  In  addition,  each 
foreign  flag  vessel  would  be  required  to 
report  its  shipping  number  to  the 
Q^t  Guard  Captain  of  the  Port  when 
reporting  its  advance  notice  of  arrival. 
The  requirements  would  take  effect  3 
years  from  the  publication  date  of  the 
final  rule. 

The  costs  and  benefits  of  the 
alternatives  are  based  on  “economically 
feasible  conversions."  This  approach 
evaluates  the  opportunity  costs  of 
retiring  a  vessel  and  the  costs  to  retrofit 
a  vessel  with  only  a  few  years  of  service 
remaining.  The  approach  recognizes 
that  if  the  cost  of  retrofitting  a  vessel  is 
greater  than  the  cost  of  retiring  it,  the 
vessel  will  be  retired. 

Costs 

The  present  value  of  the  cost  of  this 
regulation  for  the  period  1998  through 
2015,  when  the  double  hull  rule  is 
phased-in,  is  estimated  at  $579  million. 
When  the  money  is  allocated  on  the 
basis  of  project  type,  the  bulk  of  these 
costs.  $573  million,  are  associated 
directly  with  structural.modifications  to 
build  PL/Spaces.  The  remaining  $6 
million  covers  additional  requi^ 
emergency  littering  equipment.  When 
the  costs  are  allocate  on  tiie  basis  of 
vessel  type,  costs  for  tankships  are 
estimated  at  $561  million  and  costs  for 
U.S.  flag  barges  are  estimate  at  $18 
million.  Jones  Act  vessels  account  for 
$125  million  of  total  costs. 

The  principal  costs  of  PL/Spaces  and 
alternatives  ^se  fiom  capital  costs, 
opportunity  costs  while  me  vessel  is  out 
of  service  for  modifications,  increases  in 
operating  costs  resulting  from  required 
modifications,  and  reduced  revenue 
attributable  to  loss  of  cargo  carrying 
capacity  and  resulting  decreases  in 
operating  efficiencies. 

The  projected  armual  cost  of 

$164  million  in  1977  and  dec^es  to  0 


/ 
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by  the  year  2015.  The  decline  is 
attributable  to  retirement  of  older  ships 
resulting  from  the  phased-in 
implementation  of  double  hull 
rerpdrements. 

Summary  of  Benefits 

The  principal  benefit  from  the 
proposed  regulation  for  existing  vessels 
is  the  reduction  of  oil  spilled  in  the 
marine  environment  with  a 
corresponding  reduction  in  natural 
resource  damages  and  cleanup  costs. 
Benefits  are  expressed  as  barrels  of  oil 
not  spilled,  but  are  quantified  in 
monetary  terms  because  of  the 
complexities  of  valuing  a  non- 
occurrence.  These  benefits  are  assumed 
to  begin  in  1907  and  continue  imtil  the 
vessels  are  retired  in  accordance  with 
the  OPA  00  double  hull  implementation 
schedule  (See  part  157,  appendix  G).  In 
determining  the  probable  benefits  of  this 
proposed  regulation,  the  Coast  Guard 
did  not  consider  the  potential 
interaction  between  me  existing  vessel 
requirements  and  other  regulations 
under  OPA  90  rulemakings. 

The  Coast  Guard  estimated  that  the 
reouirements  for  PL/Spaces  woxild 
reduce  oil  outlfows  by  30  percent  from 
vessels  buih  according  to  pre-MARPOL 
specifications  which  are  Involved  in 
collisions.  For  groundings,  this  oil  spill 
reduchcm  was  estimated  at  15  percent 
Spills  due  to  struchiral  failure  were  also 
e^mated  to  be  reduced  by  15  percent 

The  present  value  of  benefits  due  to 
spill  prevention  would  be  20,644  barrels 
of  oil  not  spillecL  This  quantity  was 
calculated  using  a  10  percent  discoimt 
rate  over  the  17  year  life  of  this 
regulaticm.  Unit  costs  of  benefits  would 
t(^  $28,000  per  barrel  oi  oil  not 
spilled.  After  the  development  of  the 


RIA  but  prior  to  the  publicaticm  of  this 
NPRM,  the  Office  of  Management  and 
Budget  (OMB)  issued  new  guidance  on 

f>reparation  of  benefit-cost  analyses 
Circular  No  A-94, 57  FR  53519, 
November  10, 1992).  The  Coast  Guard 
vdll  use  that  guidance  in  preparing  the 
RIA  to  accompany  the  final  i^e. 

The  principal  benefit  of  carrying 
lighter^g  equipment  on  board  wc^d  be 
to  facilitate  rapid  oil  transfer  from  a 
stricken  tank  vessel  to  a  temporary 
storage  vessel.  This  ability  to  rapidly 
transfOT  oil  will  minimize  the  risk  of 
further  spillage  by  removing  c»rgo,  as 
when  the  EXXON  VALDEZ  lightered  to 
the  EXXON  BATON  ROUGE.  Although 
the  probable  benefits  of  lightering 
eq^pment  cm  board  tankers  cannot  be 
calcc^ted,  substantial  benefits  could 
acxTue  in  the  small  munber  of  cases 
thes<!  connectors  may  be  used. 

Phase-In  Alternates 

The  principal  altemative  considered 
was  to  require  existing  vessels  over 
5,000  GT  to  meet  the  phase-in  schedule 
contained  in  Regulaticm  13G  to  Annex 
I  of  MARPOL  73/78,  effective  July  6, 
1995.  This  reeulation  recpiires 
conversicm  when  an  existing  oil  tanker 
becomes  25  vears  old.  The  present  value 
of  the  cost  of  this  proposal  from  1995 
through  2015  (the  year  in  whicti  the 
dcmble  hull  rule  is  fully  phased-in)  is 
estimated  to  be  $141  million.  The 
present  value  of  the  benefits  of  this 
provision  would  be  3,605  barrels  of  oil 
not  spillecL 

The  principal  ctioice  of  timeframes 
was  between  a  three  year  phase-in  of 
proposed  recpiirements  for  existing 
vessels,  and  the  Regulation  13G  phase- 
in.  Ihe  three  year  phase-in  would  cost 
the  industry  an  estimated  $579  million 


net  present  value  to  comply,  but  the 
domestic  fleet  would  bear  only  15 
percent  of  the  total  cost,  an  estimated 
$86  million.  Under  the  Regulation  13G 
phase-in  option,  the  domestic  fleet 
wocild  carry  100  percent  of  the  total 
cost,  or  an  estimated  $141  million. 

Further,  under  the  three  year  phase-in 
opticm,  an  estimated  20,644  barrels  of 
oil  would  not  be  spilled  with  the 
proposed  measures,  providing  a  cx>st-to- 
benefit  ratio  of  $28,000  per  barrel  of  oil 
not  spillecL  Uncler  the  13G  phase-in 
opticm,  only  an  estimated  3,605  barrels 
of  oil  would  not  be  spilled  with  the 
proposed  measures,  resulting  in  a  cost- 
to-benefit  ratio  of  $39,000  per  barrel  of 
oil  not  spillecL 

The  Coast  Guard  is  cognizant  of 
Congress's  desire  to  improve  the 
ccmmticm  of  the  existing  vessel  fleet  as 
soon  as  possible.  While  the  Regulation 
13G  option  would  start  compliance 
socmer  cm  vessels  already  over  25  years 
olcL  it  would  allow  younger  vessels  to 
delay  compliance  for  years,  and  the 
international  fleet  would  never  comply. 
The  three-year  phase-in  option  would 
recpiire  prompt  compliance  by  all  tank 
vessels  regardless  of  age. 

In  sum,  the  advantages  of  the  three 
year  pha^in  option,  as  cximpared  to  the 
Regulation  13G  phas^in  option,  would 
be:  (1)  Less  cost  to  the  domestic  fleet;  (2) 
greater  environmental  benefit;  (3) 
improved  cost/benefit  ratio;  and  (4) 
consistency  udth  Ccmgressional  intent 
The  singular  significant— but  not 
overriding— disadvantage  of  the  three- 
year  phai^in  opticm  w^d  be  the 
greater  overall  cost  to  industry. 
Compariscm  data  are  summarized  in  the 
following  table. 


Section  4i15<b)  Existing  Tank  Vessel  Hull  Requirements  Comparison  of  Protectively  Located  Spaces 
Requirement  Under  3-Year  Phasehn  v.  M/^POL  13-G  Requirements  i 


Ecoixxnicaily  tsasibla  conversions 


Item* 

3-yoar 
phase  in 

13-Q  option 

Paicanlclf- 

tsiancaS- 

ysM/13-Q 

Costs  ($  million  NPV):* 

16 

46 

-63 

3fvil  iniiiiy 

261 

27 

830 

vsis  . . . . . . . . . .  - . . 

269 

•75 

269 

Lgavsis  - - -  - - — . 

310 

66 

370 

679 

141 

311 

clones  Act . . 

86 

141 

-39 

Benstts  (tMrrsIs  not  spHlacL  NPV):s 

BargM - - 

10,622 

6,795 

3,074 

454 

246 

1176 

Smi  vsis 
Lgevsia 


16,417 

4,227 


3,628 

77 


365 

5390 
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Section  4115(b)  Existing  Tank  Vessel  Hull  Requirements  Comparison  of  Protectively  Located  Spaces 
Requirement  Under  3-Year  Phase-in  v.  MARPOL  13-G  Requirements  Continued 


Economically  feasible  conversions 


Jones  Act . . 

Cost/benefit  ($  per  barrels  not  spilled,  NPV):’ 

Barges . 

SmI  tnkrs . 

SmI  vsis . 

Lgevsis  . 

Aggregate . 

Jones  Act . 


B-yeeu* 

phase-in 

13-Q  option 

Percent  dif¬ 
ference  3- 
year/13-Q 

20,644 

3,605 

473 

12,533 

3,605 

248 

2,000 

16,000 

-88 

43,000 

59,000 

-27 

16,000 

21,000 

-24 

73,000 

857,000 

-91 

28,000 

39,000 

-28 

7,000 

39,000 

-82 

r  Effective  date  of  final  mle:  31  DEC  1994;  MARPOL  13Q  requirement  effective  6  JUL  1995;  3  yr.  phase-in  period  resuits  in  compliance  of  31 
DEC  1997. 

s  Barges  (U.S.  flag)  and  smaH  tanker  categories  add  to  smalt  vessels.  Small  vessel  and  large  vessel  categories  add  to  total.  Jones  Act  vessels 
are  inciiidea  witNn  both  small  and  large  verael  categories. 
sDiscounted  to  1992  doltars  at  10  percent 


A  second  alternative  considered  was 
to  require  that  vessels  be  loaded  only  to 
the  point  of  hydrostatic  balance. 
Hydrostatic  balance  results  when  the 
cargo  pressure  and  vapor  pressure 
exerted  on  the  bottom  shell  plating 
which  forms  a  single  bound^  between 
the  cargo  and  the  sea  do  not  exceed  the 
extemd  hydrostatic  water  pressure. 
“Economically  feasible  conversion*’ 
analysis  indicated  that  155  vessels 
would  need  to  be  retired  under  this 
alternative.  The  present  value  of  the  cost 
of  using  HBL,  including  the  cost  of 
retiring  155  vessels,  is  estimated  to  be 
$3.0  billion.  The  present  value  of  this 
alternative’s  benefit  would  be  163,880 
barrels  of  oil  not  spilled.  Compared  with 
PL/Spaces,  this  alternative  would 
provide  substantially  greater  benefits  in 
terms  of  barrels  not  spilled,  but  at 
substantially  greater  costs  to  industry. 
The  Coast  Gu^  will  accept  this 
method  as  a  suitable  means  of 
compliance  with  this  regulation. 

A  third  alternative  considered  was  to 
require  PL/Spaces  plus  HBL  together. 
“Economically  feasible  conversion’’ 
analysis  indicated  that  231  vessels 
would  be  retired  under  this  alternative. 
The  present  value  of  the  cost  of  PL/ 
Spaces  plus  HBL  together  woiild  total 
$4.2  billion  and  the  present  value  of 
expected  benefits  would  be  145,159 
bamls  of  oil  not  spilled. 

This  alternative  would  be  40  percent 
more  costly  than  HBL  alone  and 
compared  with  HBL  alone,  would  yield 
an  11  percent  reduction  in  benefits,  in 
large  part  because  none  of  the  existing 
fleet  already  comply  and,  in  contrast 
with  HBL  alone,  76  additional  tank 
vessels  wo\ild  liJcely  be  retired  rather 
than  converted. 


However,  the  combined  use  of  PL/ 
Spaces  and  HBL  wo\ild  yield  substantial 
benefits  in  barrels  of  oil  not  spilled,  the 
Coast  Guard  will  accept  this  method  as 
a  suitable  means  of  compliance  with 
this  regulation. 

A  fourth  alternative  considered  was  to 
require  double  bottoms.  The  present 
value  of  the  cost  of  double  bottoms 
would  total  $1.2  billion,  which  would 
be  expected  to  yield  benefits  at  a  present 
value  totaling  38,163  barrels  of  oil  not 
spilled.  Although  the  double  bottom 
alternative  would  be  fer  less  costly  than 
either  HBL  alone  or  HBL  plus  PL/ 

Spaces,  the  double  bottom  alternative 
would  be  more  than  twice  as  expensive 
as  PL/Spaces  alone.  However,  the 
present  valiie  of  benefits  exceed  those 
fer  PL/Spaces,  so  the  Coast  Guard  will 
accept  double  bottoms  as  a  suitable 
method  of  compliance  with  this 
rulemaldne. 

A  fifth  aitemative  considered  was  to 
require  double  sides.  The  present  value 
of  the  cost  of  double  sides  would  be 
$1.7  billion.  The  RIA  prepared  fer  the 
Coast  Guard  indicated  that  this  costly 
aitemative  would  yield  no  clear 
benefits.  However,  the  Coast  Guard 
recognizes  that  double  sides  may 
prevent  oil  discharges  during  certain 
casualties  and  therefore,  the  Coast 
Guard  will  accept  double  sides  as  a 
suitable  method  of  compliance  with  this 
mlemaldng. 

A  sixth  dtemative  considered  was  the 
use  of  emergency  rescue  systems  (ERS). 
An  analysis  of  the  system  based  upon 
the  propriety  design  of  the  system’s 
principal  proponents  indicated  that  the 
present  vdue  of  the  system’s  cost  would 
be  $1.2  billion,  resulting  in  benefits  of 
148,334  barrels  of  oil  not  spilled,  net 
present  value. 


According  to  the  manufacturer,  the 
ERS  is  located  inside  the  tank  vessel.  In 
the  event  of  a  grounding  or  collision,  the 
ERS  is  design^  to  quic^y  contain  the 
oil  while  the  oil  is  still  in  the  tank.  This 
is  accomplished  using  high  flow  rate 
pumps  attached  to  flexible  containment 
bags  that  expand  and  conform  to  the 
internal  structure  of  the  tank.  The 
system’s  effectiveness  is  inversely 
proportional  to  the  initial  oil  outflow 
rate  from  the  breached  hull  and 
proportional  to  the  design  flow  rate  of 
the  ERS.  This  aitemative  has  not  been 
proven  and  the  costs  and  benefits 
shown  above  are  based  on 
manufacturer’s  representations.  The 
Coast  Guard  will  evaluate  all  proposals 
using  ERS  on  an  individual  vessel  basis. 

A  seventh  aitemative  considered  was 
the  use  of  ERS  and  HBL  together.  The 
present  value  of  the  cost  for  such  an 
aitemative  would  be  $2.1  billion.  The 
present  value  of  benefits  for  ERS  plus 
HBL  would  be  203,719  barrels  of  oil  not 
spilled.  Based  on  “economically  feasible 
conversion’’  analysis  partially 
dependent  on  manxifecturer’s 
representations,  the  benefits  of  the  ERS 
plus  HBL  system  total  nearly  one-third 
greater  than  the  benefits  for  HBL  alone. 
HowevOT,  as  indicated  in  the  discussion 
of  the  sixth  aitemative.  the  ERS 
component  of  this  combination  has  not 
been  proven  effective,  and  the  Coast 
Guard  will  evaliiate  tfes  proposed 
combination  of  systems  on  an 
individual  vessel  basis. 

An  eighth  aitemative  considered  was 
the  use  of  UPS.  The  present  value  of  the 
cost  of  this  option  would  be  $367 
million.  The  present  value  of  the 
benefits  are  estimated  to  be  245,962 
barrels  of  oil  not  spilled.  UPS  is  an 
active  inert  gas  control  system  that 
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controls  the  underpressture  in  the  tank 
ullage  space  to  a  valve  that  would 
prevent  oil  spillage  above  the  line  of 
rupture.  The  system  equalizes  the 
pressure  forces  inside  and  outside 
ruptured  tanks  using  exhaust  hoses 
tapping  into  the  IGS.  This  alternative 
has  not  been  proven.  Costs  and  benefits 
as  shown  are  based  on  manufacturer’s 
representations.  The  Coast  Guard  will 
evaluate  all  proposals  using  UPS  on  an 
individual  vessel  basis. 

Finally,  the  Coast  Guard  considered 
an  alternative  to  require  the  use  of 
emergency  rapid  transfer  systems 
(ERTS).  According  to  an  analysis  of  data 
provided  by  this  system's  main  ' 
proponents  concerning  the  propriety 
design,  the  present  value  of  the  cost  of 
ERTS  would  be  $2.9  billion.  The  present 
value  of  benefits  would  be  242,606 
barrels  of  oil  not  spilled.  ERTS  consists 
of  pipes  with  blank  flanges  that  connect 
cargo  tanks  to  ballast  tanks.  When 
damage  to  a  tank  occurs  and  the  cargo 
level  drops,  sensors  automatically  cause 
the  flange  bolts  to  be  ruptured.  C^o 
flows  rapidly  from  the  damaged  tai^ 
into  the  empty  ballast  tank  by  force  of 
gravity.  This  alternative  has  not  been 
proven  and  the  above  costs  and  benefits 
are  based  on  manufacturer’s 
representations.  The  Coast  Guard  will 
evaluate  all  proposals  using  ERTS  on  an 
individual  vessel  basis. 

The  Coast  Guard  used  capital  cost  and 
benefit  estimates  provided  by 
proponents  of  the  ERS,  UPS,  and  ERTS 
to  evaluate  those  systems.  The  accuracy 
of  those  data  cannot  be  verified. 

The  Coast  Guard  proposes  PiySpaces 
for  several  reasons.  This  option  will 
reduce  the  amount  of  oil  spilled  into  the 
marine  environment,  requires  no  human 
interface,  uses  simple  principles,  is 
relatively  inexpensive,  and  has  proven 
to  be  effective. 

The  RIA  showed  that  some  of  the 
alternatives  are  associated  with  more 
benefits  or  lower  costs  than  PL/Spaces. 
However,  the  Coast  Guard  decided  not 
to  require  installation  of  some  of  these 
measures  on  oil  tankers  because  the 
effectiveness  of  such  measures  has  not 
been  proven.  As  noted  earlier  in  the 
NPRM,  the  Coast  Guard  would  allow 
other  measures  in  lieu  of  PL/ Spaces  to 
be  installed  on  existing  vessels  after 
consideration  on  a  vessel-by-vessel 
basis.  The  Coast  Guard  found  that  the 
ideas  of  parties  who  commented  on  the 
ANPRM  have  merit  and  that  those  ideas 
should  not  be  discarded  merely  because 
the  effectiveness  of  measures  proposed 
in  their  comments  has  not  yet  been 
proven. 

The  Coast  Guard  does  not  wish  to 
inhibit  progress  and  expects  that  owners 
and  operators  of  oil  tankers  may  pursue 


measures  and  systems  costing  less  than 
PL/ Spaces  if  they  are  convinced  of  their 
reliability  and  safety.  As  a  result,  the 
total  cost  to  implement  the  measures 
required  by  this  rule  may  be  less  than 
the  $579  million  estimated  herein. 

The  Coast  Guard  also  does  not  wish 
to  limit  innovation  in  the  methods 
utilized  to  achieve  the  goal  of  increased 
environmental  protection  at  the  lowest 
practical  cost.  To  that  end,  the  Coast 
Guard  specifically  seeks 
recommendations  and  comments  on  the 
possibility  of  providing  economic 
incentives  wi^  regard  to  this  proposed 
rulemaking. 

The  purpose  of  an  economic 
incentives  program  for  this  rulemaking 
must  be  clearly  focused.  The  Coast 
Guard  envisions  that  siich  a  program 
would  need  to  be  focused  on  either 
improving  potential  total  benefits,  for 
example,  in  terms  of  estimated  barrels  of 
oil  not  spilled,  or  reducing  potential 
costs.  It  is  not  practical  to  promote  faster 
conversion  bet^use  urgency  is  already  a 
prime  consideration.  Tbe  proposal  calls 
for  implementation  within  th^  years  of 
publication  of  the  6nal  rule.  Earlier 
implementation  is  impractical  because 
the  rule  is  designed  to  permit  vessel 
owners  to  accomplish  measures  during 
normal  drydocking.  Postponement  is 
impractical  because  some  vessels  would 
avoid  conversion,  benefits  would  be 
substantially  reduced,  and 
Congressional  intent  would  be  thwarted. 

Economic  incentives  have  been  used 
successfully  in  air  pollution  abatement 
and  aircraft  noise  pollution  reduction 
programs.  It  may  possible  to  develop 
an  innovative  program  as  part  of  this 
rulemaking  wUch  would  achieve  the 
same  level  of  environmental  protection 
while  significantly  lowering  the  overall 
cost  to  industry.  'The  EPA  air  pollution 
abatement  program  allows  companies 
which  do  not  expend  the  full  limit  of 
their  air  pollution  permit  to  sell  the 
remainder  of  their  permit  to  another 
company.  'The  FAA  aircraft  noise 
pollution  reduction  program  allows  an 
airline  which  improves  one  airplane 
earlier  than  required  to  delay  the 
improvement  of  another  airplane.  While 
neither  of  these  concepts  may  be 
directly  transferable  to  this  particular 
rulem^ng,  they  do  illustrate  the  types 
of  innovative  programs  which  are 
sought  here.  In  the  case  of  this 
rulemaking,  there  are  large  differences 
in  the  cost-effectiveness  of  alternative 
actions,  both  within  and  across  the 
vessel  categories.  On  its  face,  this  fact 
suggests  that  a  carefully  designed 
economic  incentive  mechanism  has  the 
potential  for  large  cost  savings  and/or 
improved  environmental  protection... 


Table  2  is  derived  from  research 
presented  in  the  Existing  Vessel  Hull 
RIA  (July  1993)  and  shows  prospective 
costs  and  benefits  of  the  propos^ 
rulemaking  by  type  of  vessel  and  type 
of  measure  in  tlum  displays — 
descending  in  order  of  benefits, 
ascending  order  to  costs,  and  ascending 
order  of  cost-per-benefit.  The  table  is 
based  on  economically  feasible 
conversions  to  proven  technologies, 
rather  than  improven  technologies  for 
which  data  are  based  on  the 
manufacturer’s  representations.  With 
the  exception  of  the  zero  cost-and- 
benefit  items,  each  display  highlights 
toward  the  top  of  the  list  the  most 
favorable  measures  upon  which  the 
display  is  ordered.  By  reading  down  the 
table  and  including  a  selection  from 
each  vessel  category — barges,  small 
tankers,  and  large  vessels— the  "best” 
selections  for  maximizing  benefits, 
minimizing  costs,  and  minimizing  costs 
per  benefit  can  be  identified.  (Jones  Act 
vessels  are  shown  for  Information  only 
and  do  not  comprise  a  single,  additive 
category.) 

Table  2-a  shows  that  by  using  proven 
measiires  (rather  than  improven 
technologies  for  which  data  are  based 
on  manufacturer’s  representations),  a 
combination  of  HBL  for  small  tankers, 
PL/S+HBL  for  large  vessels,  and  PL/S 
for  barges  yields  &e  maximum  potential 
benefit  for  the  measures  tested. 

•  Combined  benefits  for  economical 
fleet  conversion  to  maximize  benefits 
would  be  an  estimated:  307,346  barrels 
of  oil  not  spilled. 

•  However,  the  cost  to  achieve  this 
maximum  level  of  benefit  would  be: 
$4,517  billion. 

•  Cost-per-benefit  would  average  an 
estimated;  $14,700  per  barrel  not 
spilled. 

Table  2-b  shows  that  among  proven 
measures,  PL/Spaces  for  barges,  small 
tankers,  and  large  vessels  minimizes 
cost.  (PL/Spaces  is  the  basic  measure 
recommended  in  this  proposed 
rulemaking,  although  the  Coast  Guard 
will  permit  any  proven  approach  and 
will  consider  proposals  for  unproven 
technology  on  an  individual  basis.) 
Under  PL/Spaces— 

•  Combined  benefits  for  economical 
fleet  conversion  to  minimize  costs 
would  be  an  estimated:  20,684  barrels  of 
oil  not  spilled. 

•  However,  the  cost  of  achieving  this 
level  of  benefit  would  be  only:  $579 
million. 

•  C.ost-per-benefit  would  average  an 
estimated:  $27,990  per  barrel  not 
spilled. 

Table  2-c  shows  that  the  lowest  cost- 
per-benefit  would  be  achieved  by  using 
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PiySpacas  for  barges.  HBL  for  small 
tankers,  and  SBT  for  large  vessels. 

•  Combined  benefits  for  economical 
fleet  conversion  to  minimize  costs 
vtrould  be  an  estimated:  260,493  barrels 
of  oil  not  spilled. 

•  However,  the  cost  of  this  benefit 
would  nearly  quadruple  to:  $2,203 
billion. 

•  But  cost-per-benefit  would  average 
an  estimated:  $8,457  per  barrel  not 
spilled,  almost  half  the  level  of  the 
maximum  potential  environmental 
benefits,  and  less  than  one-third  the 
level  which  minimizes  costs. 

Table  3  is  identical  to  Table  2,  except 
that  the  models  are  highlighted  to  show 
choices  that  would  result,  were 
speculative  approaches  freely  permitted 
in  an  economic  incentive  scheme. 
Speculative  approaches  are  those  which 
are  unproven  and  for  which  data  were 
provided  by  the  measures’  promoters. 
These  are  UPS,  ERS,  and  ERTS.  Table  3- 
a  shows  that  the  environmental  view 
would  remain  the  same.  However,  both 
the  industry  view  and  the  economic 
view  would  shift  choices  to  the  UPS 
system,  which  could  be  applied  to  all 
vessels. 

•  Were  UPS  data  in  fact  correct  and 
the  system  proven,  reliable  and 
effective,  combined  benefits  for 
economical  fleet  conversion  would  be 
an  estimated:  245,962  barrels  of  oil  not 
spilled. 

•  However,  the  cost  of  this  benefit 
would  be  the  lowest  of  all  alternatives, 
only:  $367  million. 

•  And  the  cost-per-benefit  would 
average  an  estimated:  $1,492  per  barrel 
not  spilled. 

As  written,  this  proposed  rulemaking 
recommends  the  internationally 
accepted  PL/Spaces  approach,  but  will 
permit  alternative  options.  The  Coast 
Guard  recognizes  that  in  the  absence  of 
a  command-and-control  regulation  that 
mandates  either  benefit  maximization  or 
cost-per-benefit  minimization,  and 
without  a  well-designed  economic 
incentive  system,  vessel  owners  will 
gravitate  to  the  PL/Spaces  option.  It  is 
the  least  expensive  measure  using 
proven  technology,  and  it  conforms 
with  the  international  hardware 
requirements  of  MARPOL  Regulation 
13G. 


Economic  incentives  would  need  to 
be  designed  to  cause  measures  which 
would  result  in  either  greater  benefits 
for  some  vessel  groups,  or  a  lower  cost- 
per-benefit  for  some  vessel  groups,  than 
PUSpaces,  to  be  more  financially 
attractive  than  PL/Spaces.  To  this  end, 
the  Coast  Guard  solicits  detailed,  clear 
comments  on  the  specific  nature  of  such 
incentives. 

Coast  Guard  also  solicits  comments 
on  how  the  public  views  the  additional 
overhead  necessary  to  administer  such  a 
program  and  requests  views  concerning 
funding  the  administration  of  such  an 
economic  incentives  program.  The 
Federal  Aviation  Administration  reports 
that  a  desktop  computer,  a  specialist  to 
track  the  program,  plus  some  setup  costs 
and  supervisory  time  are  satisfactory  to 
administer  the  carry-forward 
compliance  credit  provisions  of  their 
noise  abatement  rules.  In  contrast  to  a 
worldwide  fleet  of  about  5,000  airplanes 
reported  by  FAA  as  being  tracked  under 
their  rule,  the  Coast  Guard  would  need 
to  track  credits  for  about  800  vessels. 
However,  the  program  might  become 
considerably  more  complex  if  the 
credits  were  marketable,  as  companies 
would  likely  be  required  to  report  credit 
transfers  or  sales  to  the  Coast  Guard. 

In  addition,  the  Coast  Guard  requests 
comments  on  an  approach  in  which 
Coast  Guard  would  assign  credit  points 
for  certain  measures  and  combinations 
of  measures  for  improving  existing 
vessel  hulls.  As-yet-unconverted  vessels 
would  receive  no  points.  Vessels  that 
converted  to  the  baseline  lowest-cost 
proven  measure,  PL/Spaces,  or  already 
have  PL/Spaces,  would  receive  a  Coast 
Guard  Certificate  of  Measures  and 
Points  for,  say,  one  point.  Vessels  that 
converted  to  more  beneficial  measures 
would  receive  Coast  Guard  Certificates 
of  Measiuos  and  Points  that  certified 
additional  points. 

The  point  system  would  serve  as  an 
indicator  uf  environmental  risk,  in 
which  the  most  points  indicated  the 
most  risk  reduction.  Vessel  owners  or 
operators  could  then  present  the  Coast 
Guard  Certificate  of  Measures  and 
Points  to  instirers.  In  turn,  insurers 
would  make  market-based  judgments 
over  the  life  of  the  vessel,  based  in  large 
part  upon  the  level  of  points  certified  by 


the  Coast  Guard.  Insurers  would  rule  on 
the  actual  value  of  the  measures,  and 
express  those  values  in  insurance 
premium  levels. 

One  market  incentive  alternative 
would  be  to  allow  the  unrestricted 
exchange  and  use  of  credits  among 
vessel  owners.  Owners  of  vessels  for 
which  highly  protective  measures  were 
relatively  inexpensive  could  generate 
credits  by  implementing  such  measures. 
Those  credits  would  then  be  available 
for  vessels  whose  compliance  costs 
would  otherwise  be  prohibitively 
expensive. 

However,  there  are  some  practical 
problems  with  respect  to  evaluating 
programs  such  as  PL/Space  credits. 
Principally,  available  economic  models 
evaluate  costs  for  economic  or  total  fleet 
conversions  to  each  measure.  But  they 
do  not  reveal  total  per-vessel  costs  or 
the  interactive  effects  of  fleet  segments 
converting  to  a  range  of  measures. 
Because  of  the  extremely  high  cost  of 
having  the  models  reworked  and  limited 
available  resources,  the  Coast  Guard 
must  estimate  costs  and  benefits  of 
measures  and  combinations  based  on 
data  avedlable  in  its  RIA. 

There  are  also  policy  problems  with 
regard  to  such  a  program.  These 
problems  include  (1)  The  basic 
differences  between  regulating  fixed 
industrial  facilities  and  mobile  vessels 
which  spend  a  significant  amoimt  of 
their  time  out  of  U.S.  jurisdiction;  (2) 
the  inconsistency  which  this  would 
create  with  the  international  regulatory 
system  and  the  fact  that  any  “credits”  ^ 
acquired  imder  a  market  incentives 
system  could  not  be  used  in  foreign 
waters;  and  (3)  the  fact  that  while  air 
pollution  and  noise  pollution  are 
authorized  at  certain  levels,  there  is  no 
authorized  level  of  oil  pollution. 

For  several  reasons,  the  Coast  Guard 
does  not  believe  it  can  or  should  allow 
a  market  incentive  mechanism  that 
would  permit  some  carriers  an 
exemption  fi'om  or  reduction  of  the 
basic  “floor”  requirement  for 
improvement  measures  set  forth  in  this 
proposed  rulemaking.  The  Coast  Guard 
seeks  comment  on  these  and  other 
issues,  with  particular  emphasis  on 
whether,  and  how.  these  problems 
might  be  overcome. 
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Table  2.— Existing  Vessel  Hull  Measures:  Selected  Models  To  Maximize  Benefits,  Costs,  and  Cost-Per- 

Benefit  Ratio,  Based  on  Proven  Approaches 


Table  2-a.— Environmental  (Benefit  Maximization)  Model:  Existing  vessel  hull  costs  &  benefits  shown  by  vessel  type  and  measures,  ordered  by 
benefits 


^l  vsis:  UPS  . 

Not  bgs:  ERTS . 

Not  bgs:  ERSi-HBL  . 

Not  bgs:  ERS . 

*Sml  Tnkr:  HBL* . 

*Sml  tnkr  HBL -PM* 

Jones:  HBL  . 

Jones:  HBL -PM  .... 
*Lge  vsl:  PLS+HBL* 
SmI  tnkr.  PLS+HBL  . 

SmI  tnkr  SBT . 

Lge  vsl:  HBL  . 

Lge  vsl:  SBT  . 

Lge  vsl:  DB  . 

Jones:  SBT  . 

Lge  vsl:  HBL- PM  .. 

Jones:  PLS . 

SmI  tnkr  DB . 

•Barges:  PLS* . 

Jones:  PLS+HBL .... 

SmI  tnkr  PLS . 

Lge  vsl:  PLS . 

Jones:  DB  . 

Barges:  ERS  . 

Barges:  HBL  . 

Barges:  SBT . 

Barges:  ERTS . 

Barges:  DB . 

Barges:  HBL- PM  .. 
Barges:  ERS+HBL  . 
Barges:  PLS+HBL  .. 
Model  Results  . 


245,962 

367  ! 

1 

242,606 

2,860 

12 

203,719 

2,094 

10 

148,334 

1,166 

8 

115,270 

894 

8 

104,502 

678 

6 

103,879 

648 

6 

96,488 

305 

3 

76,912 

2,927 

38 

68,247 

1,310 

19 

65,795 

544 

8 

47,858 

2,122 

44 

30,059 

613 

20 

27,346 

722 

26 

22,175 

115 

5 

14,531 

1,028 

71 

12,533 

86 

7 

10,817 

452 

42 

10,662 

18 

2 

10,225 

626 

61 

5,795 

251 

43 

4,227 

310 

73 

3,284 

265 

81 

i  0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

i  307,346 

4,517 

1  14.697 

Table  2-b.— Vessel  Owner/Operator  (Cost  Minimization)  Model:  Existing  vessel  hull  costs  &  benefits  shown  by  vessel  type  and  measures,  or¬ 


dered  by  costs 

Barges:  ERS+HBL  .. 
Barges:  HBL -PM  ... 

Barges:  DB . 

Barges:  ERTS . 

Barges:  PLS+HBL  ... 

Barges:  SBT . 

Barges:  ERS  . 

Barges:  HBL . 

•Barges:  PLS* . 

Jones:  PLS . 

Jones:  SBT  . 

*Sml  tnkr  PLS* . 

Jones:  DB  . 

Jones:  HBL-PM  .... 

*Lge  vsl:  PLS* . 

All  vsIs:  UPS  . 

SmI  tnkr  DB . 

SmI  tnkr  SBT . 

Lge  vsl:  SBT  . 

Jones:  PL/S+HBL .... 

Jones:  HBL  . 

SmI  tnkr  HBL-PM  . 

Lge  vsl:  DB  . 

SmI  Tnkr  HBL  . 

Lge  vsl:  HBL-PM  .. 

N^  bgs:  ERS . 

SmI  tnkr  PL/S+HBL 
Not  bgs:  ERS+HBL  . 
Lge  vsl:  HBL  . . . 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

10,662 

18 

12,533 

86 

22,175 

115 

5,795 

251 

3,284 

265 

96,488 

305 

4,227 

310 

245,962 

367 

10,817 

452 

65,795 

544 

30,059 

613 

10J22S 

626 

103,879 

648 

104,502 

678 

27,346 

722 

115,270 

894 

14,531 

1,028 

148,334 

1,166 

68,247 

1,310 

203,719 

2,094 

47,858 

2,122 

0 

0 

0 

0 

0 

0 

0 

0 

2 

7 

5 

43 
81 

3 

73 

1 

42 

8 
20 
61 

6 
6 

26 

8 

71 

8 

19 

10 

44 
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Table  2.— Existing  Vessel  Hial  Measures:  Selected  Models  To  Maximize  Benefits,  Costs,  and  Cost-Per- 
Benefit  Ratio,  Based  on  proven  approaches— Continued 


Vessel  type  and  measure 

Benefit 

Cost 

Cost  per 
benefit 

BbIs  ns 

Smitlion 

$1,000/ 
bbis  ns 

Nctbgrr  FRTS . . . . . .  . 

242 A06 
76,912 

20,684 

2A60 

2,927 

579 

12 

38 

27.993 

Lge  vi:  PUStRBL . . . 

Model  Results . . . . 

Table  2-c.— Economic  (Cost  Per  Benefit  Unit)  Model;  Existino  vessel  ImjII  costs  &  benefits  shown  by  vessel  type  and  measures,  ordered  by 
cost-per-ber)eflt  ratio 


Barges:  HBL-PM  . . . . . . .  .  ,  .. 

0 

0 

0 

0 

Barges;  ERTS  . . . . . .,... . . . . . 

0 

0 

Bar^:  ERS4+iaL  . . . 

0 

0 

Barges;  PL&fHBI _ .  . 

0 

0 

Barges;  HBL  . . . . 

0 

0 

Barges:  SBT . . . . . . . . . 

0 

0 

Barges:  ERS  . . . 

0 

0 

All  UPS  .  . . 

245,962 

10,662 

96,488 

22,175 

104,502 

103,879 

12,533 

148,334 

115,270 

65,795 

203,719 

242,606 

68,247 

30,059 

27A46 

76,912 

10,817 

5,795 

47,858 

10,225 

14,531 

4,227 

3,284 

260,493 

367 

18 

305 

115 

678 

648 

86 

1,166 

894 

544 

2,094 

2,860 

1,310 

613 

722 

2,927 

452 

251 

2,122 

626 

1,028 

310 

265 

2,203 

•Barges:  PLS*  . .  . 

Jon^:  HBL-PM  . . . . .  _  _ 

Jones:  SBT  . . . , . 

•Sny  tnkr  HBL -PM*  . . . . . . . . . 

Jones:  HBL  . . . . . . . . 

Jones:  PLS  . . . . 

Not  bgs:  ERS . . . . . . . . 

*Sml  tnkr  HBL* . . . 

SmI  tnkr.  SBT . . .  . . 

Not  bgs:  ERS+HBL . . . . 

Not  b^:  ERTS . . . . . . . 

SmI  tnkr  PLS+HBL .  . 

*Lge  vsl:  SBT . . . .  .  . 

Lgevsl:OB  . . . 

Lpe  vsl:  PLS+HBL . . . 

SmI  Wtr.  DB  .  . . . .  . 

SmI  tnkr.  PLS . . . . 

Lgevsl:HBL  . . .  . .  . . 

J^s;  PLS4MBL . . . .  . 

Loe  vsl:  HBL-PM _ 7... . . .  .  . 

Lge  vsl:  PLS . . 

Jorres:  DB  . .  . 

Model  Results . . . . .  .  . 

0 

0 

0 

0 

0 

0 

0 

0 

1 

2 

3 

5 

6 
6 

7 

8 
8 
8 

10 

12 

19 


73 

81 

8.457 


Measures  abbreviations: 

PLS;  Protectively  located  non-cargo  tanks 
SBT:  Segregated  ballast  tanks 
DB:  Double  bottoms 

ERTS:  Emergency  Rapid  Transfer  System 
ERS:  Emergency  Rescue  System 
Vessel  abbreviations: 

Vsi;  Vessels 
Bgs:  Barges 
SmI;  Smal 
Tnkr.  Tanker 
Lge:  Large 

Jones:  Jones  Act  vessels 

Other  abbreviations: 

bbis  ns:  barrels  of  oi  not  spilled 

HKjhIights  measures  that  satisfy  the  model 
UPS:  Under  Pressure  System 
HBL-  Hydrostatic  Balanced  Loading 
PM;  Pre-MARPOL 
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Table  3.— Existing  Vessel  Hull  Measures:  Selected  Models  To  Maximize  Benefits.  Costs,  and  Cost-Per- 

Benefit  Ratio,  Permitting  Speculative  Approaches 


* 

Vessel  type  and  measure 

Benefit  Cost  Cost  per  > 

-  -  benefit  U 

Bbis  ns  Smillion  $1 ,000/  1 

bbis  ns  1 

Table  3-a. — Environmental  (Benefit  Maximization)  Model:  Existing  vessel  hull  costs  &  benefits  shown  by  vessel  type  arxJ  measures,  ordered  by  I 

benefits 

All  vsis:  UPS . . 

.  245,962 

367 

1 

Not  bgs;  ERTS . 

;; . 

.  242,606 

2,860 

12 

Not  bgs:  ERS+HBL . 

.  203,719 

2,094 

10 

Not  bgs:  ERS . 

.  148,334 

1,166 

8 

*Sml  Tnkr:  HBL*  . 

.  115,270 

894 

8 

•SmI  Tnkr:  HBL-PM*  . 

.  104,502 

678 

6 

Jones:  HBL  . . . 

.  103,879 

648 

6 

Jones:  HBL-PM . 

. . .  96,488 

305 

3 

Lge  vsl:  PLS+HBL* . 

.  •  76,912 

2,927 

38 

SmI  tnkr:  PLS+HBL  . 

.  68,247 

1,310 

19 

SmI  tnkr:  SBT  . 

.  65,795 

544 

8 

Lge  vsl:  HBL  . 

.  47,858 

2,122 

44  , 

Lge  vsl:  SBT  . 

.  30,059 

613 

20 

Lge  vsl:  DB  . 

.  27,346 

722 

26 

Jones:  SBT . 

.  22,175 

115 

5 

Lge  vsl:  HBL-PM . 

.  14,531 

1,028 

71 

Jones:  PLS  . 

.  12,533 

86 

7 

SmI  tnkr:  DB  . Z . 

.  10,817 

452 

42 

•Barges:  PLS* . 

.  10,662 

18 

2 

Jones:  PLS+HBL  . 

.  10,225 

626 

61 

SmI  tnkr:  PLS . 

.  5,795 

251 

43 

Lge  vsl:  PLS  . 

.  4,227 

310 

73 

Jones:  DB  . 

.  3,284 

265 

81 

Barges:  ERS . 

.  0 

0 

0 

Barges:  HBL  . 

.  0 

0 

0 

Barges:  SBT  % . 

.  0 

0 

0 

Barges:  ERTS . 

.  0 

0 

0 

Barges:  DB  . 

.  0 

0 

0 

Barges:  HBL-PM . 

. , .  0 

0 

-  0 

Barges:  ERS+HBL . 

.  0 

0 

0 

Barges:  PLS+HBL  . 

.  0 

0 

0 

Model  Results . 

. . .  307,346 

4,517 

14.697 

- 

Table  3-b. — Vessel  Owner/Operator  (Cost  Minimization)  Model:  Existing  vessel  hull  costs  &  benefits  shown  by  vessel  type  and  measures,  or-  I 

dered  by  costs 

Barges:  ERS+HBL . 

.  0 

0 

0 

Barges:  HBL-PM  . 

.  0 

0 

0 

Barges:  DB  . 

.  0 

0 

0 

Barges:  ERTS . 

.  0 

0 

0 

Barges:  PLS+HBL  . 

. T.. .  0 

0 

0 

Barges:  SBT  . 

.  0 

0 

0 

Barges:  ERS . 

.  0 

0 

0 

Barges:  HBL  . 

.  0 

0 

0 

Barges:  PLS  . 

. . .  10,662 

18 

2 

Jones:  PLS  . ' . 

.  12,533 

86 

7 

Jones:  SBT . 

.  22,175 

115 

5 

SmI  tnkr:  PLS . 

. . .  5,795 

251 

43 

Jones:  DB . 

.  3,284 

265 

81 

Jones:  HBL-PM  . 

.  96,488 

305 

3 

Lge  vsl:  PLS  . 

. 

.  4,227 

310 

73 

•^1  vsIs:  UPS*  . 

.  245,962 

367 

1 

SmI  tnkr:  DB  . 

.  10,817 

452 

42 

SmI  tnkr:  SBT  . 

. . .  65,795 

544 

6 

Lge  vsl:  SBT  . 

. .  30,059 

613 

20 

Jones:  PL/S+HBL  . 

.  10,225 

626 

61 

L 

Jones:  HBL . 

.  103,879 

648 

6 

SmI  tnkr:  HBL -PM  . 

.  104,502 

678 

6 

Lge  vsl:  DB . 

.  27,346 

722 

26 

SmI  tnkr:  HBL  . 

.  115,270 

894 

8 

Lge  vsl:  HBL-PM  ....„ . 

.  14,531 

1,028 

71 

Not  bgs:  ERS . 

.  148,334 

1,166 

8 

SmI  tnkr.  PUS+HBL  . 

.  68,247 

1,310 

19 

Not  bgs:  ERS+HBL . 

.  203,719 

2,094 

10 

'  Lge  vsl:  HBL . 

.  47,858 

2,122 

44 
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Table  3.— Existing  Vessel  Hull  Measures:  Selected  Models  To  Maximize  Benefits.  Costs,  and  Cost-Per- 
Benefit  Ratio.  Permittinq  Speculative  Approaches— Continued 


Vessel  type  and  measure 


Not  bQs:  ERTS  — 
Lge  vsl:  PL/S^HBL 
Model  Results . 


Benefit 

Cost 

Cost  per 
benefit 

$1 ,000/ 
bbIs  ns 

Bbts  ns 

Smillion 

242,606 

2,860 

12 

76,912 

2,927 

38 

245,962 

367 

1.492 

Table  3-c.— Economic  (Cost  Per  Benefit  Unit)  Model:  Existing  vessel  hull  costs  &  benefits  shown  by  vessel  type  and  measures,  ordered  by 
cost-per-benefit  ratio 


Barges:  HBL-PM  .  0  0  0 

Barges:  DB  .  0  0  0 

Barges:  ERTS . . . 0  0  0 

Barges:  ER&*+IBL . 0  0  0 

Barges:  PLS+HBL  .  0  0  0 

Barges:  HBL  . 0  0  0 

Barges:  SBT  . .  0  0  0 

Barges:  ERS . . .  0  0  0 

•All  vslls:  UPS*  . .  245,962  367  1 

Barges:  PLS  . . .  10,662  18 

Jones:  HBL-PM  . 96,488  305 

Jones:  SBT  . 22,175  115 

Smltnlcr:HBL-PM  . 104,502  *  678 

Jones:  HBL . 103,879  648 

Jones:  PLS  . . . . . - .  12333  86 

Notbgs:ERS . . . 148,334  1.166 

Smltnkr;HBL  . 115,270  894 

SmI  tnkr;  SBT  . 65,795  544 

Not  bgs:  ERS+HBL  . . 203,719  2,094 

Not  bgs:  ERTS . 242,606  2,860 

SmI  tnkr.  PLS+HBL  . . 68,247  1,310 

Lge  vsl:  SBT . . . 30,059  613 

Lge  vsl:  DB  _ 27,346  722 

Lge  vsl.  PLS+HBL  _ _ 76,912  2,927 

SmI  tnkr  DB  . 10317  452 

SmI  tnkr.  PLS _ 5,795  251 

Lge  vsl:  HBL  . 47,858  2,122 

Jones:  PLS+HBL  . 10,225  626 

Lge  vsl:  HBL-PM  _ . . . . . . .  '  14,531  1,028 

Lge  vsl:  PLS  . 4,227  310 

Jones:  DB  .  3,284  265 

Model  Results . . .  245,962  367  1 ,492 


Measures  abbreviations: 

PLS:  Protectively  located  non-cargo  tariks 
SBT:  Secregated  ballast  tanks 
DB:  Double  bottoms 

ERTS:  Emergerx:y  Rapid  Trartsfer  System 
ERS:  EmergerKy  Rescue  S^em 
Vessel  abbreviations: 

Vsl:  Vessels  v 

Bgs:  Barges 

SmI:  Srrui 

Tnkr:  Tanker 

Lge:  Large 

Jones;  Jones  Act  vessels 

Other  abbreviations: 

bbis  ns:  barrels  of  oil  rxX  spilled 

*...*:  Highlights  measures  that  satisfy  the  nfxxlel 

UPS;  Under  pressure  System 

HBL;  Hydrostatic  Balemced  Loadirra 

PM:  Pre-MARPOL 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  “Small 


entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 


The  Coast  Guard  has  evaluated  the 
impact  of  this  rule  on  small  entities  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Using  the  Small  Business 
Administration’s  (SB A)  definition  of 
"small  entities,”  there  are  only  11  U.S. 
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companies  operating  foreign  Hag  tank 
vessels  over  5,000  GT  that  could 
potentially  qualify  as  small  businesses. 
There  are  363  foreign  coanpaaias 
involved  in  the  international  shiiming 
of  oil  to  the  U.S.  market  that  could 
potentially  qualify  as  small  businesses. 

If  this  regulation  were  unduly 
burdensome  to  dieee  oompones,  they 
would  have  the  ability  to  renMsve  their 
vessels  from  U.S.  trade  and  still  operate 
in  other  international  trade. 

Compared  with  the  international 
tanker  industry,  the  U.5.  coastal  tanker 
and  barge  industries  are  relatively  small. 
The  coastal  tanker  segment  consists  of 
28  operators  with  147  tank^;  and  52 
barge  companies  operating  191  barges. 

Of  these,  14  companies  operating  tank 
ships  or  tank  barges  in  the  U.S.  coa^al 
trade  are  small  entities. 

Some  U.S.  companies  c^>erate  both 
ships  and  barges.  Among  barge  owners, 
three  companies  control  almost  40 
percent  of  coastal  barges.  However.  24 
compenies  have  only  one  barge. 
Compared  with  the  barge  industry,  the 
tank  vessel  industry  is  less 
concentrated.  The  two  largest 
corapmies  craitrol  less  th^  20  percent 
of  the  market  and  three  companies 
operate  only  one  tanker  each. 

The  Coeist  Guard  supports  PL/Spaoes 
as  the  alternative  of  choice  to  meet  the 
requirements  of  this  rulemaking.  Among 
the  proven  technologies.  PL/Spaces  is 
the  least  costly  ahemative  on  a  per- 
vessel  basis.  For  the  foreign  flag  flecrt, 
projected  conversion  costs  range  from 
an  average  of  $40,000  per  vessel  for  tiie 
smallest  vessels  covered  by  this 
rulemaking  to  an  average  $200,000  lor 
the  largest  vessels.  For  U.S.  flag  vessek, 
projected  conversian  costs  range  from 
an  average  of  $50,000  per  vessel  for  the 
smallest  vessels  covered  by  this 
rulemaking  to  an  average  $220, *000  for 
the  largest  vessels  and  $380,000  for 
barges  of  5,000  GT  and  over.  In  the 
majority  of  cases,  these  costs  are  not  out 
of  line  widi  the  firm^s  capital 
investment.  However,  the  Coast  Guard 
has  proposed  to  exclude  from  this 
rulem^ing  the  U.S.  beige  and  tank 
vessel  fleet  undm  5,000  GT. 

In  addition,  the  Coast  Guard  1ms 
integrated  measures  into  the  rule  to 
provide  flexibility  and  aixommodation 
to  small  entities  affacted  by  diis 
rulemakiag.  Finns  aSected  by  die  rale 
are  not  required  to  thoosa  the  Goest 
Guard’s  favored  method  of  compliance, 
but  may,  sul^eot  to  Coast  Gawd 
consideratkm  and  mprov^,  either 
chooee  among  theaherMtivee  paeeontod 
or  inopose  da^owB  altematives.  Saaell 
firm  could  explore  approechee  that 
would  further  reduce  costs. 


And.  the  Coast  Guard  has  prc^meed  a 
three-year  phase-in  of  the  role  from  the 
date  t^t  die  final  rule  ts  pidili^ied.  The 
Coast  Guard  estimates  that  the  rule 
would  become  elective  in  early  1996. 

The  phase-in  period  umald  permit 
affected  entities  to  schedule  conversions 
during  nonnal  drydocking  periods, 
without  the  lost  profits  rmnoving 

their  vessels  from  trade  at  an 
inconvnuent  time.  This  phase-in  would 
also  grant  significant  periods  of  time  in 
whkh  small  entities  could  explore 
available  alternatives,  line  up  capital  to 
perform  convwrious,  rad  pre-BSTange 
contracts  with  shipyards  so  as  not  to  be 
shut  out  by  large  operators  in  a  ru^  for 
shipyard  space,  were  there  no  phase-in 
period.  Domestic  ^ipyards  are  in  an 
excess  capacity  position,  and  bargahiing 
power  is  expected  to  weigh  in  favcnr  of 
the  small  operators  with  the  frnaright  to 
plan  ahead  and  take  strategic  advantage 
of  the  grace  period  permitted  by  the 
phase-in. 

While  this  rule  may  result  in  the  early 
retirement  of  some  U.S.  flag  vessels 
from  the  domestic  oil  tran^ortatiQn 
business,  the  Coast  Guard  l^lieves  that 
this  rule  wiUnot  result  in  a  significant 
impact  on  a  substantial  number  of  small 
entities,  for  several  reasons:  The 
exemption  of  tank  vessels  of  less  than 
5,000  GT  from  this  rulemaking,  the 
flexibility  of  choosing  among  the 
options  presented  -or  to  propose  their 
other  options,  and  the  extension  of  the 
phase  in  period.  However,  if  you  are  a 
small  entity  owner  and  believe  that  you 
will  be  significantly  impacted  by  this 
rule,  the  Coast  Gu^  requests  that  you 
send  ^>ecific  comments  on  the  issue. 

Collection  of  Information 

Under  the  Paperwork  Reduction  Act 
of  (44  U.SC.  3501.  etseqX  ths  Office  of 
Management  and  Budget  (OMB)  reviews 
each  proposed  rule  th^  contains  a 
collection  of  information  requirement  to 
detenaine  whether  the  practkal  vahie  of 
the  information  is  worth  the  burden 
imposed  by  its  collectioii.  Collection  of 

inforiAtinn  rtwyiiramanta  inrlu At 

rapoiting,  recordkeeping,  notification, 
and  other  similar  requirements. 

This  proposal  contains  new  collection 
of  information  requirements  in  section 
§  157.415.  Tha  foUowing  particulars 

°^*^TAfo;21tS. 

OMB  Control  No.  XXXX. 

AtfrRiBistiation:U.S.  Coast  Guard. 

Title:  Structural  and  Opaiationai 
Measures  to  Reduce  Oil  Spills  from 
Exiathig  Tank  Vessels  Wlmout  Doable 
Hulls. 

Need  for  Information:  Of  A.  90 
requires  certain  existing  oil  tankers 
without  douUa  hulk  to  comply  wifo 


I 


measures  that  provide  as  substantial 
protection  to  the  environment  as  is 
economically  and  technologically  . 
feasible.  The  proposed  rule  specifically 
reqmres  foot  existing  single  hull  tank 
vessels  over  5,000  GT  foat  -OTry  oil  be 
fitted  with  PL/Spaces,  or  use  nMuores 
equivalent  to  PL/Spaces  foat  meet  Coast 
Guard  approval.  T^  purpose  of  this 
rule  is  to  reduce  oil  outfit  from  single 
hull  vessels. 

Plans,  calculations,  specifications, 
and  operating  manuals  for  an  oil 
outflow  protection  system  must  be 
submitt^  to  the  Commandant  (G-MVI), 
U.S.  Coast  Guard,  Washington,  DC 
20593-0001  for  approval  prior  to 
installation. 

The  Coast  Guard's  Marine  Safety 
Program  uses  this  information  to  ensure 
compliance  with  the  proposed 
regulations  for  oil  outflow  prevention 
measures.  It  is  a  one-time  submission  of 
information.  If  no  records  were 
submitted,  there  would  be  no  way  of 
knowing  if  vessels  are  in  proper 
compliance  with  the  regulation. 

Without  diis  information,  eadi  vessel 
would  be  subject  to  detailed  and  lengthy 
annual  inspe^ons  to  verify 
compliance. 

Pwposed  Use  of  Information:  The 
Coast  Guard  intends  to  use  this 
collection  of  information  to  ensure 
regulatory  compliance  with  required  oil 
outflow  prevention  measures.  Measures 
inchide:  protectively  located  spaces  and 
hydrostatic  balance  or  an' approved 
equivalent. 

Freqnency  (rf Response:  One  time. 

Barden  Estimate:  592,956  hours. 

Respondent:  234. 

Average  Barden  Pw  Respondent: 
2,534  hmirs/respraKleBt. 

The  Coast  Guard  has  submitted  the 
req\iirements  to  OMB  for  review  under 
section  3S04(h)  of  the  Paperworir 
Reduction  Act  Pmons  admitting 
comrorats  on  the  requireraeots  should 
submit  their  comments  both  to  OKS 
and  to  the  Coast  Giaaid  as  indicated  in 
the  ''AODRESSES"  section  of  the 
preonble. 

hi  additioii,  this  hffRMcontams  s 
provision  fiat  woold  remnie  the  mesler, 
owner,  or  agent  of  each  tosrign  flag 
vessel  constanicted  or  adapted  to  oaizy, 
or  that  carries,  oil  in  bulk  as  cargo  or 
cargo  xasidoa  to  incfode  die  oil  tanker’s 
fixternatkyoal  numbar  in  «  SBpoft 
raqakad  imdsr  33  GFR  180.207,  “Notice 
of  arrival.”  This  raqakad  report  is  an 
approved  collactkm  crfinfdnnaticm 
(OMB  (xintiol  number  2115-4)557)  and 
expkBB  July  19, 1903.  The  proposed 
addition  is  oxtramriy  maior  aMtha 
infbrmsftion  » iraadily  avaflabie.  Under 
OMB  ragolationB  fS  CFR  1320.14),  the 
Coast  Guard  will  induda  thk  new 
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requirement  in  its  next  request  for 
renewed  clearance. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

This  NPRM  proposes  requirements  for 
the  installation  and  use  of  structural  and 
operational  measures  on  single  hull  tank 
vessels  over  5,000  GT.  The  authority  to 
regulate  tank  vessel  equipment  is 
delegated  to  the  Coast  Guard  by  the 
Secretary  of  Transportation,  whose 
authority  is  committed  by  statute. 

Because  tank  vessels  move  between 
U.S.  ports  in  the  national  marketplace 
and  ^tween  U.S.  and  foreign  ports  in 
the  international  marketplace,  standards 
for  certain  single  hull  ta^  vessels  and 
their  use  are  a  matter  for  which 
regulations  should  be  of  national  scope 
to  avoid  imreasonably  burdensome 
variations.  The  Coast  Guard  intends 
these  regulations  to  preempt  State 
action  addressing  the  same  subject 
matter. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact,  of  this  proposed 
rulemaking  under  COMDTINST 
M16475.1B.  A  draft  Environmental 
Assessment  (EA)  is  available  in  the 
docket  for  copying  and  inspection  as 
indicated  in  ffie  "ADDRESSES”  section 
of  this  preamble.  The  draft  EA  discusses 
and  compares  the  proposed  action  and 
alternatives,  subsequent  expected 
environmental  impacts,  and  overall 
need  for  action. 

By  the  year  2015,  all  vessels  over 
5,000  DWT  operating  in  U.S.  waters  will 
be  equipped  with  double  hulls.  In  the  ~ 
interim,  the  Coast  Guard  has  been  given 
wide  latitude  under  OPA  90  section 
4115(b)  to  set  structural  and  operational 
standards  for  single  hull  vessels  for  the 
pxirpose  of  reducing  the  amount  of  oil 
spilled  into  the  marine  environment, 
'^e  Coast  Guard  has  determined  that 
compliance  with  either  MARPOL 
structural  specifications  providing  for 
PL/ Spaces  or  an  equivalent  measure  of 
protection  will  reduce  the  amount  of  oil 
spilled.  Vessel  owners  or  operators  may 
instead  use  other  measures,  such  as 
HBL,  which  the  Coast  Guard  accepts  as 
providing  equally  substantial 
environmental  protection.  Whatever 
alternative  is  chosen,  however,  the 
Coast  Guard  has  proposed  that  all 
vessels  must  also  carry  lightering 
equipment.  Foreign  flag  vessels  must 


also  report  their  international 
identification  number. 

Actual  reductions  in  the  numbers  of 
oil  spills  and  the  volume  of  spilled  oil 
as  a  result  of  the  proposed  regulation 
cannot  be  acctirately  estimated,  due  to 
the  interrelationships  of  difierent 
prevention  and  mitigation  regulations 
promulgated  under  OPA  90.  Further,  by 
complying  with  this  proposed 
regulation,  owners  and  operators  may 
also  be  in  compliance  with  the 
MARPOL  requirements  for  existing 
vessels. 

Soimd  structural  design  and  efficient 
operational  procedures,  when  combined 
with  other  req\iirements  of  OPA  90, 
should  contribute  to  increased 
environmental  protection  and  hiiman 
safety.  The  impact  of  section  4115(b), 
however,  is  not  expected  to  result  in 
significant  impact  on  the  quality  of  the 
human  environment,  as  defined  in  the 
National  Environmental  Policy  Act 
(NEPA). 

List  of  Subjects 
33  CFR  Peart  157 

Cargo  vessels.  Oil  pollution. 

Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  160 

Administrative" practice  and 
procedure.  Harbors,  Hazardous 
materials  transportation.  Marine  safety. 
Navigation  (water).  Reporting  and 
recor^eeping  requirements.  Vessels, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  parts  157  and  160  as 
follows: 

PART  157— RULES  FOR  THE 
PROTECTION  OF  THE  MARINE 
ENVIRONMENT  RELATING  TO 
VESSELS  CARRYING  OIL  IN  BULK 

1.  The  authority  citation  for  part  157 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1903;  46  U.S.C.  3703; 
49  CFR  1.46.  Subpart  G  also  is  issued  under 
section  4115(b),  I^b.  L.  101-380, 104  Stat. 
520. 

S  157.03  [Amended]. 

2.  Section  157.03  is  amended  by 
revising  the  introductory  text  to  read 
"Except  as  otherwise  stated  in  a 
subpart.” 

3.  Subpart  G  is  added  to  part  157  to 
read  as  follows: 

Subpart  Q— Structural  and  Operational 
Maaauraa  for  Certain  Oil  Tankara  Without 
Double  Hulla 

Sec. 

157.400  Purpose  and  scope. 


Sec. 

157.410  Oil  outflow  protection  for  existing 
oil  tankers. 

157.415  Submission  of  oil  outflow 
protection  system  designs. 

157.420  Emergency  lightering  requirements 
for  oil  tankers. 

Subpart  G— Structural  and  Operational 
Maaauraa  for  Certain  Oil  Tankers 
Without  Double  Hulls 

f  157.400  Purpose  and  scope. 

(a)  The  Oil  Pollution  Act  of  1990 
reqtiires  certain  existing  oil  tankers 
without  double  hulls  to  comply  with 
meastues  that  provide  as  substantial 
protection  to  the  environment  as  is 
economically  and  technologically 
feasible. 

(b)  For  the  purposes  of  this  subpart, 
"oil”  has  the  same  meaning  as  provided 
in  §  151.05  of  this  chapter. 

(c)  This  subpart  is  effective  [Insert 
date  three  years  from  the  date  of 
publication  of  final  rule]. 

(d)  This  subpart  applies  to  each 
existing  oil  tai^er  of  5,000  gross  tons  or 
more  that  is  not  ourently  equipped 
with  a  double  hull  but  required  to  be 
equipped  with  a  double  hull  at  a  date 
set  out  in  46  U.S.C.  3703a(b)(3)  and 
(c)(3).  The  timetable  established  by  46 
U.S.C.  3703a(c)  is  contained  in 
appendix  G  to  this  part. 

§  157.410  Oil  outflow  protection  for . 
exieting  oil  tankers. 

Each  oil  tanker  covered  by  this 
subpart  must  be  fitted  or  operated  with 
one  of  the  following  measures  no  later 
than  [Insert  date  thi^  years  from  the 
date  of  publication  of  the  final  rule] — 

(a)  A  double  bottom  or  double  sides 
as  follows — 

(1)  On  an  oil  tanker  of  20,000 
deadweight  tons  (DWT)  or  more  that 
carries  crude  oil  or  an  oil  tanker  of 
30,000  DWT  or  more  that  carries  oil 
other  than  crude  oil — 

(1)  Double  side  tanks  fitted  in 
accordance  with  section  2(b)(1)  of 
Appendix  C  to  this  part  such  t^t — 
EPAc=J[Lt  X  D],  for  each  side  where 

J=0.30;  or 

(ii)  Double  bottom  tanks  fitted  in 
accordance  with  section  2(b)(2)  of 
appendix  C  to  this  part  such  that — 
EPA,=J[L,  X  B],  where  J=0.30; 

(2)  On  an  oil  tanker  of  less  than 
20,000  DWT  that  carries  crude  oil  or  an 
oil  tanker  of  less  than  30,000  DWT  that 
carries  oil  other  than  crude  oil — 

(i)  Double  side  tanks,  of  the 
dimensions  prescribed  in 
S  157.10d(c)(l)  or  §  157.10d(d)(l)  as 
appropriate,  extending  for  the  full  depth 
of  the  side  along  at  least  30  percent  of 
each  side  within  the  cargo  tank  length; 
or 
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(ii)  Double  bottom  tanks  of  the 
dimensions  prescribed  in 
§  157.10d(c)(2)  or  §  lS7.10d(d)(2).  as 
appropriate,  protecting  at  least  30 
percent  of  the  bottom  plate  area  within 
the  cargo  tank  length. 

(b)  Hydrostatic  Glanced  loading. 

(1)  For  purposes  of  this  subpart, 
hydrostatic  balanced  loading  means 
loading  so  that  the  cargo  and  vapor 
pressure  exerted  on  the  bottom  shell 
plating  (the  plating  which  forms  a  single 
bo;md^  between  the  cargo  and  the 
sea)  does  not  exceed  the  external 
hydrostatic  water  pressure. 

(2)  The  external  hydrostatic  water 
pressure  is  expressed  by  the  following 
formula — 

(/)(hc)(/?c)(g)+(100)(d!P)<or=(dn)(fls)  (g); 
where — 

/^safety  factor=l.l:  and, 

hcsheight  of  cargo  in  contact  with  the 
bottom  shell  plating  in  meters; 

llc=maximum  cargo  density  in  tons/ 
cubic  meter; 

gsstandard  acceleration  of  gravity 
(9.81  meters/second  squared); 

dn=minimum  operating  draft  imder 
any  expected  loading  conditions  in 
meters;  > 

dP=maximum  set  pressure  of 
pressure/vacuum  valve  provided  for 
the  cargo  tank  in  bars; 

8s=density  of  seawater  in  tons/cubic 
meter. 

(c)  Other  structural  or  operational 
arrangements  provided  that  the 
Commandant  (G-MVT),  U.S.  Coast 


Guard  determines  that  such 
arrangements  provide  as  substantial 
prote^on  to  tne  environment  as  is 
economically  and  technologically 
feasible,  and  meet  general  si^ty 
considerations. 

}  1S7.41S  Submission  of  oil  outflow 
protection  measure  designs. 

(a)  Plans,  calculations,  specifications, 
and  operating  manuals  for  an  oil 
outflow  protection  measure  to  be  fitted 
or  operated  in  accordance  with 

§  157.410(b)  or  (c)  must  be  submitted  to 
the  Commandant  (G-MVI),  U.S.  Coast 
Guard,  Washington,  DC  20593-0001  for 
approval  prior  to  installation. 

(b)  Upon  satisfactory  completion  of 
plan  review  and  inspection  of  the  oil 
outflow  protection  measure,  the  Officer 
in  Charge,  Marine  Inspection,  shall 
endorse  the  Certificate  of  Inspection  for 
U.S.  flag  vessels,  or  the  Certificate  of 
Compliance  for  foreign  flag  vessels  to 
reflect  that  the  vessel  meets  the 
requirements  found  in  subpart  G  of  this 
part. 

f  1 57.420  Emergency  lightering 
requirements  for  oil  tankers. 

No  later  than  [Insert  date  three  years 
after  the  date  of  publication  of  the  final 
rule],  each  oil  tanker  to  which  this 
subpart  applies  shall  carry  the  following 
items  in  an  on-deck  locker  located  as 
close  to  the  cargo  manifold  as  practical: 

(a)  Reducers,  bolts,  and  gaskets  to 
allow  at  least  two  simultaneoiis  transfer 
connections  to  be  made  from  the 


vessel’s  cargo  manifold  to  6-inch,  8- 
inch,  and  10-inch  cargo  hoses.  All 
reducers  must  be  permanently  marked 
with  sizes. 

(b)  One  extra  set  of  bolts,  washers, 
nuts,  and  gaskets  per  reducer  set  must 
be  carried  as  spares. 

(c)  Reducers,  bolts,  and  gaskets  must 
meet  the  requirements  of  46  CFR  56.25. 

PART  160— PORTS  AND  WATERWAYS 
SAFETY— GENERAL 

4.  The  authority  citation  for  part  160 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  49  CFR  1.46. 

5.  In  §  160.207,  paragraph  (c)(5)  is 
added  to  read  as  follows: 

1 160.207  Notice  of  arrival:  Vasaela  bound 
for  porta  or  piacaa  in  the  United  States. 

•  •  •  •  * 

(c)*  *  * 

(5)  No  later  than  [Insert  date  three 
years  after  the  date  of  publication  of  the 
final  rule),  the  International  Maritime 
Organization  (IMO)  international 
number  of  each  foreign  flag  vessel  of 
5,000  gross  tons  or  more,  which  is 
constructed  or  adapted  to  carry,  or  that 
carries,  oil  in  bulk  as  cargo  or  cargo 
residue. 

Dated:  October  18, 1993. 

J.W.  Kime, 

Admiral,  U.S.  Coast  Guard  Commandant. 

[FR  Doc.  93-26074  Filed  10-21-93;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation  (FAR); 
1993  Consolidated  Reprint,  Looseleaf 
Edition 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  procedures  for  Federal 
agencies  and  departments  to  order  the 
1993  consolidated  reprint  of  the 
looseleaf  edition  of  the  Federal 
Acquisition  Regulation  (FAR). 

SUUMARY:  This  notice  is  to  advise 
Federal  agencies  and  departments  to 
submit  their  copy  requirements  for  the 
new  1993  consoUdated  reprint  of  the 
looseleaf  edition  of  the  FAR  to  the 
Government  Printing  Office  (GPO).  A 
consoL'dated  reprint  is  a  compilation  of 
all  current  FAR  pages  with  each  page 
bearing  the  most  recent  FAC  number, 
issuance  date  and  change  bars.  It  is  the 
basic  FAR  with  all  FACs  nrefiled. 
Current  subscribers  who  have 
maintained  up-to-date  FAR  editions 
need  not  subscribe.  Individual  agency 
offices  are  responsible  for  making  their 
requirements  niown  to  their  agency 
GOP  Liaison  Officer.  Agency  GPO 
Liaison  Officers  are  responsible  for 
submitting  agency  copy  requirements  to 
GPO  through  their  Printing  and 
Publishing  Official. 

DATES:  Agencies  must  submit  their  FAR 
copy  requirements  to  GPO  by  November 
30, 1993.  The  1993  Consolidated 
Reprint  will  be  distributed  to  agencies 


by  GPO,  beginning  February  1994,  based 
on  agency-establi^ed  copy 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 
General  Services  Administration,  FAR 
Secretariat  (VRS),  18th  and  F  Streets 
NW.,  room  4035,  Attn:  Ms.  Beverly 
Fayson,  Washington,  DC  20405,  (202) 
501-4755. 

SUPPLEMENTARY  INFORMATION: 

(1)  The  Federal  Acquisition 
Regulation  (FAR),  established  on  April 
1, 1984,  is  located  in  the  Code  of 
Federal  Regulations  at  title  48,  chapter 
1.  It  is  the  primary  regulation  for  use  by 
all  Federal  Executive  agencies  in  their 
acquisition  of  supplies  and  services 
wiffi  appropriated  funds. 

(2)  The  previous  1990  looseleaf 
edition  of  the  FAR  was  distributed  to 
agencies  by  the  GPO,  based  on  agency- 
established  copy  requirements.  Updates 
(Federal  Acquisition  Circulars,  FACs)  to 
that  edition  were  distributed  in  fiscal 
years  (FY)  1990  through  1993,  and  also 
based  on  agency-established  copy 
requirements  for  those  years.  GTO  now 
requires  agencies  to  submit  by 
November  30, 1993,  their  copy 
requirements  for  the  new  1993 
Ccmsolidated  Reprint 

(3)  Agency  GPO  Liaison  Officers 
responsible  for  managing  FAR 
distribution  are  being  reminded  to 
consolidate  their  agency’s  FAR  copy 
requirements  to  m^e  those 
requirements  known  to  GPO  through 
th^  agency  Printing  and  Publication 
Official.  All  production  costs  will  be 
prorated  to  participating  agencies  by 
GPO.  The  two  volume  set  of  the  1993 
ConsoUdated  Reprint  of  the  FAR  is 
expected  to  cost  $13. 

(4)  Federal  employees  unable  to 
obtain  the  new  1993  ConsoUdated 
Reprint  through  their  agency  (TO 


Liaison  Officer  may  subscribe  to  the 
FAR  directly  with  GPO  by  foUowing  the 
procedures  in  paragraph  six  of  this 
notice.  Agencies  not  submitting  their 
Standard  Form  (SF)  1,  Printing  and 
Binding  Requisition,  for  new  copy 
requirements  to  GPO  by  November  30, 
1993,  wiU  not  be  permitted  to  order  by 
rider  requisition;  agencies  will  have  to 
purchase  their  requirements  from  the 
Superintendent  of  Documents  at  a 
significantly  increased  per  copy  cost. 

(5)  FAC’s  will  be  issued  in  FY  1994, 
to  be  filed  in  the  new  basic  1993 
consoUdated  reprint  looseleaf  edition  of 
the  FAR.  Federal  agencies/departments 
wiU  also  be  required  to  submit  by 
separate  SF-1,  their  FY  1994  up^ted 
(FAC)  requirements,  when  advised  by 
CTO’s  Circular  Letter  to  each  agency 
Federal  Printing  and  PubUcation 
Official. 

(6)  Private  sector  companies, 
associations,  businesses,  and  other 
interested  parties  wishing  to  receive  the 
1993  consoUdated  reprint  of  the 
looseleaf  edition  of  the  FAR  may  place 
subscription  orders  with  GPO  by  writing 
or  calling:  Superintendent  of 
Documents,  (Government  Printing 
Office,  Washington,  DC  20401, 
telephone:  (202)  783-3238. 

The  price  for  each  domestic  or  foreign 
subscription  order  is  estabUshed  by  the 
Superintendent  of  Documents.  GPO 
requires  payment  in  advance  \mless 
ch^ed  to  MasterCard.  Visa,  or  GPO 
charge  account. 

Dated:  October  18, 1993. 

Albert  A.  VkcbioUa, 

Director,  Office  of  Federal  Aa^uisition  Policy, 
General  Services  Administrano/i. 
pnt  Doc.  93-25984  Filed  10-21-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart82 

(FRL-4792-6] 

RIN  20«O^D51 

Protection  of  Stratospheric  Ozone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  With  this  action.  EPA 
promulgates  stratospheric  ozone 
protection  regulations  required  under 
Title  VI  of  the  Clean  Air  Act 
Amendments  of  1990.  This  action 
promulgates  regulations  implementing 
the  requirements  of  section  613  of  the 
Act.  The  regulations  also  complement 
the  Executive  Order  issued  by  President 
Ginton  on  April  21, 1993.  This  rule 
requires  each  department,  agency,  and 
instrumentality  of  the  United  States  to 
conform  its  procurement  regulations  to 
the  policies  and  requirements  of  Title  VI 
of  the  Clean  Air  Act  and  to  maximize 
the  substitution  of  safe  alternatives  for 
ozone-depleting  substances  as  identified 
under  section  612  of  the  Act.  The  rule 
also  requires  each  department,  agency, 
and  instrumentality  of  the  United  States 
to  certify  to  OMB  within  twelve  months 
of  the  final  publication  of  this  regulation 
that  its  procurement  regulations  have 
been  modified  in  accordance  with  this 
rule.  The  promulgation  of  this  rule 
satisfies  EPA*s  obligation  under  section 
613  of  the  Clean  Air  Act. 

The  substances  afiected  by  this  rule 
are  ozone-depleting  substances  which 
are  listed  as  either  class  1  or  class  11 
substances  under  rules  promulgated 
under  sections  604  and  606  of  the  Act. 
This  regulation  has  been  developed  in 
consultation  with  the  Administrator  of 
the  General  Services  Administration 
and  the  Secretary  of  Defense,  as 
required  by  section  613. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
November  22, 1993. 

ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  contained  in  Air  Docket 
A-93-12  at  the  U.S.  Environmental 
Protection  Agency  (LE-131)  401  M 
Street  SW.,  Washington.  DC  20460.  The 
Docket  is  located  in  room  M-1500,  First 
Floor,  Waterside  Mall.  Material  retevant 
to  this  rulemaking  may  be  inspected 
from  8:30  a.m.  to  12  noon  and  from  1:30 
to  3:30  p.m.  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Voigt  at  (202)  233-9185.  Program 
Implementation  Branch,  Stratosph^c 
Protection  Division,  Office  of 
Atmospheric  Programs.  Office  of  Air 


and  Radiation,  6205J.  401  M  Street  SW.. 
Washington,  DC  20460. 

SUPPLEMENTARY  INFORMATION: 

Outline 

I.  Background 

II.  Section  613 — Federal  Procurement 

III.  Summary  of  and  Response  to  Comments 

on  the  Proposed  Rule 

A.  Class  U  Substances  as  Substitutes  for 
Qass  1 

B.  Stringency  of  Procurement  Policies 
C  Section  610  Requirements 

D.  Compliance  with  Title  VI  Requirements 
E  impaci  of  the  Rule  on  Suppliers 
P.  EPA  Outreach  Efforts 
FV.  Other  Requirements  of  Title  VI  of  the 
Clean  Air  Act 

1.  Sections  604, 605,  and  606 — Phaseout  of 
Ozone-depleting  Substances 

2.  Section  608 — National  Recycling  and 
Emission  Reduction  Program 

3.  Section  609 — Servicing  of  Motor  Vehicle 
Air  Conditioners 

4.  Section  610 — Nonessential  Products 
Containing  Ozone-depleting  Substances 

5.  Section  611 — Labeling 

6.  Section  612 — Significant  New 
Alternative  Policy  (SNAP)  Program 

V.  Implementation  of  Requirements  Imposed 

Under  Section  613 

VI.  Summary  of  Supporting  Anafyses 

A.  Executive  Order  12291 

B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 

1.  Background 

During  the  past  decade,  there  has 
been  a  significant  decrease  in  the 
detected  amount  of  stratospheric  ozone. 
Broad  adentific  consensus  has  emerged 
that  such  continuing  depletion  of  the 
stratospheric  ozone  will  lead  to 
increased  levels  of  UV-B  radiation 
penetrating  to  the  earth’s  surface, 
resulting  in  potential  health  and 
environmental  harm,  including 
increased  incidence  of  certain  skin 
cancers  and  cataracts,  suppression  of 
the  immune  system,  damage  to  crops 
and  aquatic  organisms,  increased 
formation  of  ground-level  ozone,  and 
increased  weathering  of  outdoor 
plastics.  According  to  information 
released  on  December  17, 1991.  by  the 
United  Nations  Environment 
Programme  (UNO’)  Scientific 
Assessment  of  Ozone  Depletion,  the  rate 
of  ozone  depletion  is  significantly 
greater  thai>originally  estimated  in 
1989.  To  address  this  problem,  the 
United  Nations  Environment 
Programme  sponsored  the  successful 
negotiation  of  the  Montreal  Protocol  on 
SuKtances  that  Deplete  the  Ozone 
Layer  (the  Montreal  Protocol).  In  e^act 
since  1988.  the  Protocol  requires  each 
nation  piarty  to  it  to  control  the 
production  and  consumption  of 
substances  which  deplete  stratospheric 
ozone.  These  substances  include 
chlorofluoFocarbons  (CFCs),  halons. 


carbon  tetrachloride,  methyl  chloroform 
and  hydrochlorofluorocarbons.  The 
United  States  is  a  party  to  this 
international  agreement.  (For  a  more 
detailed  explanation  of  the  issues 
involved,  see  57  FR  33755-33757  (July 
30. 1992.) 

The  Gean  Air  Act.  like  the  Montreal 
Protocol,  establishes  controls  in  the 
production  and  consumption  of  ozone- 
depleting  substances  and  also  creates 
additional  regulatory  programs  aimed  at 
reversing  the  trend  of  ozone  depletion. 
As  a  result,  EPA  has  issued,  or  will  be 
issuing,  a  series  of  regulations  which 
deal  with  the  production,  consumption, 
use,  and  treatment  of  ozone-depleting 
diemicals. 

n.  Section  613 — Federal  Procurement 

Among  the  regulations  that  EPA  must 
issue  to  address  the  use  of  ozone- 
depleting  substances  is  a  rule  requiring 
federal  agencies  to  modify  their 
procurement  regulations  to  maximize 
the  use  of  safe  alternatives  to  ozone- 
depleting  substances  and  otherwise 
conform  those  regulations  to  the  Gean 
Air  Act’s  polices  and  requirements 
regarding  ozone  protection.  This  rule  is 
required  by  section  613  of  the  Act 
which  states:  "Not  later  than  18  months 
after  the  enactment  of  the  Gean  Air  Act 
Amendments  of  1990,  the 
Administrator,  in  consultation  with  the 
Administrator  of  the  General  Services 
Administration  and  the  Secretary  of 
Defense,  shall  promulgate  regulations 
requiring  each  department,  agency,  and 
instrumentality  of  the  United  States  to 
conform  its  procurement  regulations  to 
the  policies  and  requirements  of  this 
Title  and  to  maximize  the  substitution 
of  safe  alternatives  identified  under 
section  612  for  class  I  and  class  II 
substances.  Not  later  than  30  months 
after  the  enactment  of  the  Gean  Air  Act 
Amendments  of  1990,  each  department, 
agency  and  instrumentality  of  the 
United  States  shall  conform  its 
procurement  regulations  and  certify  to 
the  President  that  its  regulations  have 
been  modified  in  accordance  with  this 
section.’’  As  required  by  the  statute, 

EPA  consulted  with  the  General 
Services  Administration  and  with  the 
Department  of  Defense  in  developing 
this  rule. 

In  a  separate  action  on  April  21. 1993, 
President  Ginton  issued  Executive 
Order  No.  12843  titled  "Procurement 
Requirements  and  Policies  For  Federal 
Agencies  For  Ozone-Depleting 
Substances."  The  Executive  CMer 
requires  that  Federal  agencies  revise 
their  procurement  practices  and 
implement  cost-efiective  programs  both 
to  modify  specifications  and  contracts 
that  require  the  use  of  ozone-depleting 
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substances  and  to  substitute  non-ozone- 
depieting  substances  to  the  extent 
economii^Iy  practicable.  The  terms  of 
this  order  are  similar  to  the  regulation 
being  issued  today.  However,  today’s 
rule  applies  to  broader  groups  of  Federal 
entities  than  are  covered  by  the 
executive  wder. 

The  aim  of  section  613,  E.0. 12843, 
and  today’s  regulation  is  the 
establishment  of  affirmative 
procurement  programs  in  all  federal 
agencies  that  will  maximize  the 
substitution  of  safe  alternatives  to 
ozone-depleting  substances  and  further 
implementation  of  the  other  policies 
and  requirements  of  Title  VI. 

Most  Federal  procurement  is 
governed  by  the  Federal  Acquisition 
Regulation  (“FAR”).  'The  FAR  is 
prepared,  issued  and  maintained  jointly 
by  the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Revisions  to  the  FAR  are  issued  through 
two  councils,  the  Defense  Acquisition 
Regulations  Council,  and  the  Civilian 
Agency  Acquisition  Council.  (See 
generally  48  CFR  Subparts  1.1  and  1.2.) 
In  addition,  many,  but  not  all.  Federal 
agencies  have  promulgated  regulations 
to  supplement  the  FAR,  which  appear  at 
48  CFR  parts  2  through  63. 

This  rule  requires  each  Federal 
agency  to  amend  its  procurement 
regulations  in  Title  48  (or,  where  it  has 
no  such  regulations  at  present,  to  adopt 
new  regulations)  to  conform  with  the 
requiremMits  and  policies  of  Title  VI  of 
the  Clean  Air  Act  and  the  policies  and 
requirements  specified  in  this  rule,  and 
to  direct  that  purchasing  of  safe 
substitutes  for  ozone-depleting 
substances  will  be  maximized  to  the 
extent  practicabla  EPA  believes  that  in 
implementing  Title  VI  and  these 
regulations,  agencies  should  take  into 
account  the  technical  feasibility  and 
costs  of  conversicm  as  changes  are  made. 
These  amsideration  are  discussed  in 
greater  detail  in  section  VI  of  this 
preamble. 

At  the  same  time,  the  councils 
responsible  for  amending  the  FAR  and 
the  Office  of  Federal  Procurement 
Policy  (OFPP)  in  the  Office  of 
Management  and  Budget  are  working 
with  EPA  to  amend  the  FAR  itself  in  a 
similar  manner.  Once  the  FAR  is 
amended  in  this  fashion,  there  would  be 
no  need  for  individual  agencies  subject 
to  the  FAR  to  adopt  regulations,  and  the 
rule  published  today  would  relieve 
them  the  need  to  do  so  in  that  evrat. 

As  noted  at  the  time  of  the  proposed 
rule,  some  agencies  that  fall  within  the 
term  “department,  agency  or 
instrumentality  of  the  United  States”  as 


defined  in  today’s  rule  are  not  subject  to 
the  FAR,  and  each  such  entity  will  be 
required  by  this  rule  to  adopt  its  own 
regulation,  whether  ot  not  ffiey  are 
within  the  scope  of  the  Executive  Order. 
The  entities  most  clearly  afiected  in  this 
way  are  the  Postal  Service,  the  Postal 
Rate  Commission,  the  Senate,  House  of 
Representatives,  and  the  Ardiitect  of  the 
Capitol,  all  of  which  do  not  fall  within 
the  scope  of  the  FAR  or  of  the  Executive , 
Order. 

It  was  also  noted  at  proposal  that 
decisions  about  what  to  purchase,  or 
decisions  on  specifications  for  items  to 
be  purchased,  are  generally  made  by 
officials  other  than  those  who  carry  out 
the  procurement  process.  Each  agency 
should,  therefore,  take  the  steps 
necessary  to  ensure  that  officials 
responsible  for  substantive  purchasing 
decisions  are  aware  of.  and  properly 
implement,  the  requirements  imposed 
by  the  regulations  adopted  pursuant  to 
today’s  rule. 

III.  Summary  and  Reqwnse  to 
Comments  on  the  Propos^  Rule 

A.  Class  II  Substances  as  Substitutes  for 
Class  I 

The  Agency  received  a  number  of 
comments  regarding  the  proposed  rule. 
The  most  frequent  comment  indicated 
that  the  notice  of  proposed  rulemaking 
seemed  to  treat  class  I  and  class  II  as 
equivalent  and  require  agencies  to  find 
substitutes  for  both  immediately, 
whereas  class  II  substances  are  in  fact 
frequently  viable  substitutes  for  class  I 
substances.  Commenters  suggested  that 
the  preamble  to  the  rule  should  indicate 
clearly  that  class  n  substances  are 
view^  as  viable  substitutes  for  class  I 
substances  under  both  Title  VI  and 
under  section  612,  Significant  New 
Alternative  Program,  regulations  (58  FR 
28094).  It  was  indicated  that  the  Agency 
should  distinguish  between  the  urgency 
of  phasing  out  class  I  substances  and  the 
use  of  class  II  substances  as  viable 
interim  alternatives. 

In  response,  EPA  intends  that  this 
rule  mirr(»  the  policies  enacted  in  Title 
VI,  and  these  policies  clearly  indicate 
that  class  II  substances  may  serve  as 
interim  substitutes  for  class  I  substances 
(i.e.,  prior  to  the  statutory  phaseout  of 
class  n  substances).  The  Agency  does 
not  intend  (n  today’s  rule  to  reqiiire  or 
suggest  to  federal  agencies  that  they 
should  not  use  a  class  n  ozone-depleting 
substance  where  such  substitution  is  not 
precluded  by  section  612  and  not 
precluded  by  the  section  610  bans  on 
nonessential  products.  The  rule  has 
been  modified  to  make  this  dear. 

Federal  officials  should  look  to 
section  612  requirements  as  they  deal 


with  the  acquisition  of  ozone-depleting 
substances.  The  regulation 
implementing  section  612,  which  was 
issued  as  a  proposal  on  May  12. 1993 
(58  FR  28093),  will  provide  agencies 
with  a  source  of  information  regarding 
acceptable  and  unacceptable  substitutes 
and  will  {nmnote  the  use  of  safe 
substitutes  and  processes  in  the 
elimination  of  ozone-depleting 
substances. 

It  should  be  noted  that  class  1  and 
class  II  substances  are  being  phased  out 
on  different  schedules.  These  schedules 
reflect  both  the  variation  in  the  ozone- 
depletion  potential  of  these  substances 
as  well  as  the  intended  use  of  class  II 
substances  as  substitutes  fm*  class  I 
substances.  Agencies  should  be  aware  of 
the  phaseout  schedules  of  these 
substances,  the  requirements  of  section 
612,  and  all  of  the  requirements  of  title 
VI  when  making  purchasing  decisions. 
Nothing  in  today’s  rule,  however, 
precludes  using  class  n  substances  in 
place  of  class  I  substances  prior  to  the 
phaseout  of  class  II  substances. 

B.  Stringency  of  Procurement  Policies 

One  commenter  indicated  that  federal 
agencies  should  not  be  allowed  to  adopt 
procurement  requirements  that  are 
inconsistent  with  any  section  of  Subtitle 
VI  of  the  Clean  Air  Act.  It  was  suggested 
EPA  prohibit  agencies  from  adapting 
that  difiering  requirements  or  policies 
that  are  more  stringent  than  the  recently 
published  section  612  regulations 
because  such  policies  could  impact  the 
marketplace,  economics,  product 
availability  and  the  competitive  bidding 
process. 

EPA  agrees  with  the  principle  that 
agencies’  procurement  policies  and 
practices  should  be  consistent  with  the 
policies  and  requirements  of  Subtitle  VI. 
However,  phasing  out  uses  of  ozone- 
depleting  substances  more  quickly  than 
the  law  requires  that  production  be 
phased  out  is  not  inconsistent  with  the 
statute.  Moreover,  purchasing  decisions 
rest  with  the  individual  agencies.  EPA 
believes  that  federal  ageiuiies  maldng 
purchasing  decisions,  like  other 
consumers  of  goods  and  services,  are 
influenced  by  product  price  and 
availability.  As  a  result,  it  is  believed 
that  these  market  fences  will  continue  to 
be  the  primary  determinant  in  buying 
decisions  made  by  agencies  under  this 
rule.  However,  it  is  within  the 
discretion  of  agencies  to  eliminate  the 
use  of  ozone-depleting  substances  on 
any  schedule  that  satisfies  these 
retirements. 

'The  primary  thrust  of  Subtitle  VI  is  to 
phase  out  the  availability  of  ozone- 
depleting  siibstances  under  sections  604 
and  606.  Therefore,  it  is  anticipated  that 
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the  decreasing  availability  of  class  I 
substances,  coupled  with  the  guidance 
on  safe  substitutes  promulgate  under 
section  612,  will  play  a  major  role  in 
changing  the  buying  practices  of  federal 
agencies  consistent  with  the  intent  of 
Title  VI.  This  policy  is  reflected  in 
§  82.84(a)(2)  as  promulgated  in  this  rule. 

C.  Section  610  Requirements 

One  commenter  indicated  that  the 
preamble  to  the  proposed  rule 
specifically  cited  baling  the 
distribution  of  “any  plastic  foam 
product  which  contains  or  is 
manufactured  with  a  class  n  substance” 
under  section  610  without  indicating 
that  under  section  610(d)(3)(4),  foam 
insulation  products  are  excluded  from 
that  prohibition.  The  commenter  is 
correct  in  noting  that  section  610 
contains  certain  exclusions,  and  the 
purchase  of  such  products  would  not  be 
prohibited  imder  today’s  rule.  No 
change  firom  the  proposed  rule  is 
required  by  this  comment. 

D.  Compliance  With  Title  VI 
Requirements 

A  commenter  indicated  that  the 
federal  government  should  be  mindful 
of  the  leeway  granted  to  industry  in 
complying  with  the  labeling  regulation 
that  b^me  eflective  in  May,  15, 1993, 
but  which,  according  to  the  commenter, 
“EPA  will  not  enforce  for  9  months  to 
give  the  industry  an  opportunity  to 
comply." 

EPA  recognizes  that  because  of 
concerns  over  the  short  time  period  in 
which  companies  had  to  comply,  no 
enforcement  actions  will  be  taken  until 
nine  months  after  the  date  of  the 

Eublication  of  the  rule  on  labeling  (i.e., 
afore  November  11, 1993).  This  nine 
month  period  is  intended  to  recognize 
that  some  companies  are  making  their 
best  faith  eflorts  to  be  in  compliance 
with  the  regulations  by  either  switching 
to  an  alternative  technology/substance, 
or  by  implementing  a  labeling  process. 
This  is  not  meant  as  an  extension  of  the 
May  15, 1993,  eflective  date.  However, 
it  is  not  anticipated  that  the 
amendments  to  agency  purchasing 
regulations  pursuant  to  today’s  rule  are 
likely  to  be  finalized  prior  to  November 
1993,  and  certainly  purchases  under  the 
amended  rule  are  unlikely  to  occur  prior 
to  that  date.  'Therefore,  EPA  does  not 
expect  that  today’s  rule  will  have  any 
impact  inconsistent  with  its 
enforcement  approach  with  respect  to 
labeling. 

'The  commenter  further  indicated  that 
EPA  should:  (1)  Encoiuege  agencies  to 
participate  in  a  refrigerant  banking 
program  and  bank  only  with  an  EPA- 
certified  reclaimer;  (2)  maintain  existing 


equipment  in  good  working  order  and 
repair  all  substantial  leaks;  (3)  require 
the  certification  of  service  technicians  of 
[refrimration]  equipment. 

EPA  recognizes  tnat  several  of  these 
suggestions  may  be  sound  policy  for 
adoption  by  some  federal  agencies.  The 
use  of  halon  banking  was  specifically 
recommended  in  the  preamble  to  the 
proposed  rule.  However,  this  regulation 
is  limited  in  scope  to  federal  agency 
procurement  regulations.  It  is  beyond 
the  scope  of  this  regulation  to  mandate 
specific  purchases  or  agency  policies  to 
reduce  the  need  for  pundiases  of  class 
I  or  class  II  substances.  Further,  in 
developing  policies  and  practices  to 
meet  the  Title  VI  requirements,  agencies 
should  rely  on  the  specific  regulations 
governing  each  of  the  sections  of  Title 
VI  as  they  are  outlined  below. 

E.  impact  of  the  Rule  on  Suppliers 

One  commenter  raised  several 

questions  regarding  the  impact  of 
amending  federal  procurement 
regulations  on  government  contractors 
and  suppliers.  The  questions  centered 
on  the  allocation  of  cost  burdens  of 
implementing  new  processes  under 
existing  contracts,  the  costs  of 
acceptance  testing,  whether  preferential 
treatment  would  be  given  in  awarding 
contracts  if  ozone-depleting  substances 
are  eliminated,  and  whether 
procurement  regulations  will  promote 
the  use  of  unsafe  processes  in  order  to 
achieve  such  elimination. 

In  response,  these  are  issues  to  be 
dealt  with  by  federal  agencies  in 
adopting  and  implementing  revisions  to 
their  procurement  regulations.  They  are 
beyond  the  scope  of  today’s  rule,  which 
simply  requires  agencies  to  make  such 
revisions.  EPA  notes,  however,  that  the 
safety  of  alternative  products  and 
substances  is  a  consideration  that 
agencies  might  choose  to  take  into 
account  in  determining  whether 
substitution  is  practicable. 

F.  EPA  Outreach  Activities 

Several  agencies  requested  that  EPA 
establish  activities  to  keep  federal 
agencies  informed  of  requirements  and 
developments  in  this  area.  In  addition, 
information  on  the  requirements  of  all 
of  the  sections  of  Title  VI  was  requested 
by  agencies. 

As  was  discussed  at  greater  length  in 
the  preamble  to  the  proposed  rule,  EPA 
is  prepared  to  assist  agencies  in 
implementing  the  requirements  of  E.O. 
12843,  as  well  as  the  requirements  of 
this  regulation.  In  addition,  as  indicated 
previously,  the  section  612  regulation 
will  be  the  definitive  source  of 
information  regarding  safe  alternatives. 
In  addition,  the  Agency  is  collecting 


information  on  model  processes, 
specifications  and  substitution  eflorts. 
Materials  regarding  successful  practices 
should  be  sent  to  and  can  be  obtained 
from  the  contact  person  identified  in  the 
summary  section  at  the  beginning  of  this 
regulation. 

TV.  Other  Requirements  of  Title  VI  of 
the  Clean  Air  Act 

Because  the  rule  requires  all  agencies 
to  conform  their  procurement 
regulations  to  the  whole  range  of  ozone 
protection  policies  and  requirements, 
familiarity  with  many  of  the  other 
regulations  to  be  issued  by  EPA  is 
important.  Provisions  of 'Title  VI 
particularly  relevant  to  today’s  proposed 
rule  include  the  following: 

(1)  Phaseout  of  the  Production  and 
Importation  of  Controlled  Substances 
(Sections  604,  605,  and  606); 

(2)  Recycling  and  Reduction  in 
Emissions  of  Ozone-depleting 
Substances  (Section  608); 

(3)  Servicing  of  Motor  Vehicle  Air 
Conditioners  (Section  609); 

(4)  Bans  on  Nonessential  Products 
Containing  Ozone-depleting 
Substances  (Section  610); 

(5)  Labeling  of  Products  Made  with  or 
Containing  Controlled  Substances 
(Section  611);  and 

(6)  Safe  Alternatives  Policy  (Section 
612). 

Familiarity  with  those  requirements 
and  policies  will  be  essential  to  the 
development  of  agency  regulations  and 
practices  under  this  rale.  'Therefore,  a 
more  detailed  description  of  the 
proposed  regulations  follows. 

1.  Sections  604,  605,  and  606 — Phaseout 
of  Ozone-Depleting  Substances 

Section  604  and  605  of  the  Act  place 
production  and  consumption  limits  on 
class  I  and  class  n  ozon^epleting 
chemicals,  respectively.  'The  same 
sections  also  require  the  phasing  out  of 
the  production  and  consumption  of 
these  chemicals.  Section  606  allows  the 
Administrator  of  EPA  to  accelerate  the 
phaseout  of  these  chemicals  if:  (1) — “the 
Administrator  determines  that  a  more 
stringent  schedule  may  be  necessary  to 
protect  human  health  and  the 
environment” — ;  (2) — “the 
Administrator  determines  that  a  more 
stringent  schedule  is  practicable” — ;  or 
(3) — “the  Montreal  Protocol  is  modified 
to  include  a  schedule  to  control  or 
reduce  production,  consumption,  or  use 
of  any  substance  more  rapidly  than  the 
applicable  schedule  under  this  Title”. 

'The  phaseout  of  the  class  I  substances 
addressed  in  today’s  rule  is  governed  by 
regulations  contained  in  40  CFR  part  82. 
An  accelerated  phaseout  was  proposed 
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on  March  18, 1993  (58  FR 15014)  in 
response  to  recent  scientific  findings 
and  to  changes  in  the  Montreal  Protocol. 
The  propos^  would  phase  out  halons 
by  January  1. 1994,  and  CFCs,  carbon 
tetrachloride,  halons,  and  methyl 
chloroform  by  January  1, 1996.  In 
addition,  hycu^rmnofluorocarbons 
(HBFCs)  would  be  added  and  scheduled 
for  phaseout  on  January  1, 1996,  and 
metnyl  bromide  would  be  added  and 
scheduled  for  phaseout  on  January  1, 
2001.  HCFCs  would  also  be  schedule 
for  phaseout,  beginning  with  HCFC 
1410  (m  January  1, 2003. 

The  phaseout  requirements  of  section 
604, 605,  and  606,  and  the  r^ulations 
to  be  prmnulgated  thereunder,  do  not 
bear  directly  on  the  purchase  of  goods 
and  services;  rather,  they  are  directed  at 
the  production,  import  and  export  of 
class  I  and  class  0  substances. 

Therefore,  the  phaseout  of  the 
production  and  imports  of  these 
substances  will  affect  the  aNlity  of 
federal  agencies  to  obtain  these 
substances,  and  (woducts  containing  or 
made  with  them.  As  a  resuh,  familiarity 
with  the  phaseout  is  important  for 
agency  officials  making  purchasing 
decisimis.  At  the  same  time,  compliance 
with  today’s  rule  will  reduce  the 
demand  for  such  products  by  federal 
agencies;  therefore,  this  rule 
complements  the  phaseout 
retirements. 

Given  the  proposed  schedules  for  the 
accelerated  phaseout,  it  is  vital  that 
effi)rts  to  implmnoit  the  use  of 
substitute  chemicals  and  prcx»sses  be 
conducted  as  ouickly  as  possible. 
Agencies  should  take  steps  to  ccmvert 
existing  ec|uipment  and  processes  to  the 
use  of  ahematives  in  order  to  ensure 
compliance  with  the  impmiding 
regulatory  deadlines  un^r  Title  VI  of 
the  Act. 

Further,  the  accelerated  phaseout 
proposal  also  addresses  the  phaseout  of 
certain  HCFCs  on  an  acxslerated 
schedule  based  on  their  ozone  depletion 
potential.  The  fester  phaseout  of  tnese 
substances  was  proposed  as  a  resuh  of 
.  longer  term  concerns  regarding  ozone 
defdetion,  and  the  actud  or  anticipated 
availability  of  non-ozone-depleting 
substitutes.  These  substances  are  at  this 
time  used  primarily  as  substitutes  for 
CFCs  in  refrigeration  and  cooHng 
systems  and  insulation. 

The  proposed  accelerated  phaseout 
nile  aim  contains  provisicms  for 
considming  exmnptions  for  the 
roanufecture  cd^  th^  substances  for 
essential  uses  after  the  phaseout.  In 
separate  notices,  EPA  provided 
information  regarding  the  recrairements 
for  and  the  procedures  to  be  rollowed  in 
applying  for  an  "essential  use" 


exempticm.  Copies  of  these  notices  (58 
FR  6788  and  58  FR  29410)  can  be 
obtained  by  writing  or  calling  the 
information  ccmtact  listed  in  that 
proposed  regulation.  It  should  be  noted 
that  while  the  Act  allows  very  limited 
exceptions,  there  is  no  guarantee  that 
such  exceptions  will  be  granted.  Such 
nominaticms  fm*  exemptions,  if  acxepted 
by  EPA  and  the  United  States,  must  also 
be  authorized  by  Parties  to  the  Montreal 
Protcxel. 


2.  Section  608 — National  Recycling  and 
Emission  Reduction  Program 

Secrtion  608  requires  the 
Administrator  of  EPA  to  promulgate 
regulaticms  establishing  standard  and 
requirements  regarding  the  handling  of 
ozone-depleting  refrigerants  during  the 
service,  repair,  or  disposal  of 
refrigmticm  and  air-cx>nditioning 
equipment.  Under  sef:ti(m  608,  ^A 
promulgated  final  regulations  cm  May 
14, 1993,  (58  FR  28660)  to  recapture  and 
recycde  th^  substances.  The 
requirements  of  section  608  inciude 
regulaticms  covering  class  I  and  cdass  n 
substances  used  or  disposed  of  during 
the  service,  maintenance,  repair,  and 
disposal  of  airHxmditioning  and 
refrigeration  eqxiipmmit  In  additicm  to 
mandating  an  efrective  date  for 
regulations  requiring  recycling  of  class  I 
refrigerants,  sec;tion  608  specifically 
prohibits  knowingly  venting  of  both 
class  I  and  class  n  refrigerants  during 
service,  maintmiance,  repair  and 
disposal  of  aii^cenditioning  and 
lefrigNaticm  equipment,  effective  July  1, 
1992.  "De  minimis"  releases  asscxriated 
with  gcmd  faith  efforts  to  recever  or 
recycle  are  exempt  from  the  prohibiticm. 

^A’s  final  rule  fm  secticm  608  has 
five  main  elements,  whkdi,  taken 
together,  satisfy  the  criteria  for 
recycling,  emissicm  reducriicm,  and 
disposal.  First,  the  Agency  requires 
technicians  servicing  and  disposing  of 
air-cx)nditioning  and  refrigeraticm 
equipmmit  to  observe  certain  service 
practices  that  reduce  refrigerant 
emissicms.  Secxmd,  EPA  recpiires 
tecimicians  servicing  air-conditioning 
and  refrigeration  ecmipment  to  obtain 
c»rtific»ticm  throu^  an  EPA-approved 
testing  organization  and  restricts  sales  ol 
refrigerant  to  these  cxrtified  tecimicians. 
Third,  EPA  regulations  establish 
equipment  and  reclaimer  certification 
programs.  These  have  die  goal  of 
verifying:  (1)  That  all  recycling  and 
recovery  equipment  sold  is  capable  of 
minimizing  emissions  and  (2)  that 
reclaimed  refrigerant  cm  the  maricet  is  of 
known  and  acceptable  cjuality  to  avoid 
equipment  feihiies  from  cxmtaminated 
refriffiranL  Fourth,  EPA  recpiires  repairs 
of  suDStantial  leaks,  based  on  aimual 


leak  rates  whicii  vary  according  to  two 
categories  of  refrigMaticm  equipment. 
Fifth,  to  implement  the  safe  disposal 
requirements,  EPA  requires  ozone- 
depleting  refrigerants  in  appliances, 
mKhines  and  other  gcxxls  to  be 
removed  from  these  items  prior  to  their 
disposal,  and  that  all  airconditioning 
and  refrigeration  ecpiipment  except  for 
small  appliances  and  room  air- 
cxmditioners  be  provided  with  a 
servicing  aperture  that  would  fedlitate 
the  recove^  of  refrigerant. 

At  this  time  EPA  believes  that 
continued  use  of  cdass  I  substances  in 
existing  ecpiipment  through  recycling 
can  serve  as  a  useful  bridge  to 
alternative  produces  while  minimizing 
disruption  of  the  cnirrent  capital  stocdc  of 
equipment,  preventing  cestly  early 
retirmn^t  of  equipment.  Agencries  will 
need  to  be  aware  of  this  as  they  develop 
their  procurement  policies,  their  plans 
for  the  management  of  refrigerants,  and 
their  schedules  for  retrofitting 
equipment  currently  requiring  the  use  of 
ozone-depleting  substances. 

The  recpiirements  of  section  608,  and 
the  regulations  promulgated  thereunder, 
apply  to  federal  agencies  independently 
of  today’s  prc^os^  rule.  In  addition, 
compliance  with  secticm  608  is  a 
recpiirement  of  the  procnirement 
regulaticm  being  issued  today. 

3.  Section  609 — Servicing  Motor 
Vehicle  Air  Conditioners 

Seciion  609  was  established  to  ccmtrol 
the  release  of  refrigerant  during 
servicing  of  motor  vehicle  air 
conditioners.  Although  eacii  automobile 
has  a  relativ^y  small  refrigerant  charge, 
it  is  estimated  that  motor  vehicle  air- 
conditioners  consiuned  over  48,000 
metric  tons  of  OG-12  in  1989.  This 
amounts  to  21.3  percent  of  total  CFC  use 
in  the  United  States. 

Section  609  provides  that  any  person 
repairing  or  servicing  motor  vehicle  air 
conditioners  (MVACs)  for  consideration 
must  properly  use  refrigerant  rec;yclmg 
equipment  that  has  been  approv^  by 
EPA.  All  sucJi  persons  must  be  propm’ly 
certified.  _ 

The  section  609  rule,  40  CFR  82.30- 
82.42,  established  standards  for 
refrigerant  rec:yvding  equipment  and 
proper  use  of  such  ecpiipment.  The  rule 
also  established  the  criteria  for 
tecdmicuan  certific:ation  programs  and 
the  standard  for  recyding  equipment. 
Two  independent  testing  organizations 
were  approved  by  EPA  to  verify  that  the 
ecpiipment  meets  the  establish^ 
standards.  The  Agency  maintains  the 
list  of  approved  equipment  The  sale  in 
interstate  commerce  of  any  class  I  or 
class  n  substance  suitable  for  use  in  a 
motor  vehide  air-cx>nditioning  system 
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in  small  containers  (less  than  20 
pounds)  is  also  restricted  to  certified 
technicians. 

The  requirements  of  section  609,  and 
the  regulations  promulgated  thereunder, 
apply  to  federal  agencies  independently 
of  today’s  proposed  rule.  Therefore,  in 
servicing,  replacing  or  retrofitting  their 
vehicle  fleets,  agencies  need  to  be 
cognizant  of  these  requirements. 
However,  compliance  with  these 
regulations  will  reduce  the  need  for 
agencies  to  purchase  class  I  substances. 

Agency  regulations  adopted  pursuant 
to  tray’s  rulemaking  action,  should 
speciflcally  restrict  the  purchase  of 
substances  whose  sale  is  restricted 
under  section  609.  Furthermore, 
agencies  would  be  required  to  make 
compliance  with  section  609  and  the 
regulations  promulgated  thereunder  a 
condition  of  any  contract  involving  the 
performance  of  a  service  activity  subject 
to  section  609. 

4.  Section  610 — Nonessential  Products 
Containing  Ozone-Depleting  Substances 

Section  610  of  the  Act  requires  EPA 
to  “identify  nonessential  products  that 
release  class  I  substances  into  the 
environment  (including  any  release 
during  manufacture,  use,  storage,  or 
disposal)  and  prohibit  any  person  from 
selling  or  distributing  any  such  product, 
or  offering  any  such  product  for  sale  or 
distribution,  in  interstate  commerce.” 
Speciflc  products  to  be  prohibited  that 
use  class  I  substances  include 
“chlorofluorocarbon-propelled  plastic 
party  streamers  and  noise  horns”  and 
“chlorofluorocarbon-containing 
cleaning  fluids  for  noncommercial 
electronic  and  photographic 
equipment.” 

EPA  is  further  required  to  prohibit  at 
a  minimum  “other  consumer  products” 
that  are  determined  to  release  class  I 
substances  and  to  be  nonessential.  In 
determining  whether  a  product  is 
nonessential.  EPA  is  instructed  to 
consider:  “the  purpose  or  intended  use 
of  the  product,  the  technological 
availability  of  substitutes  for  such 
product  and  for  such  class  I  substances, 
safety,  health,  and  other  relevant 
factors.”  EPA  promulgated  regulations 
that  include  a  ban  on  congressionally 
banned  products  and  flexible  packaging 
foam  and  certain  aerosol  products  not 
covered  by  the  statutory  ban.  On 
January  15, 1993,  the  Anal  regulation  on 
the  ban  of  nonessential  products 
releasing  class  I  ozone-depleting 
substances  and  requiring  elimination  of 
emissions  from  piquets  using  class  I 
substances  was  promulgated.  See  40 
CFR  82.60-82.68. 

In  addition,  section  610(d)  states  that 
after  January  1, 1994,  “it  shall  be 


unlawful  for  any  person  to  sell  or 
distribute,  or  offer  for  sale  or 
distribution,  in  interstate  commerce — 

(A)  Any  aerosol  product  or  other 
pressurized  dispenser  which  contains  a 
class  II  substance;  or  (B)  any  plastic 
foam  product  which  contains,  or  is 
manufactured  with,  a  class  II 
substance.”  Some  exceptions  that  can  be 
made  by  EPA  are  specifled  in  the 
statute. 

EPA  believes  that,  unlike  the  class  I 
ban.  the  class  II  ban  is  self-efrectuating. 
EPA  believes  it  has  the  authority  to 
issue  regulations  as  necessary  to 
implement  the  class  II  ban  under  section 
610  of  the  Clean  Air  Act.  as  amended, 
and  is  currently  preparing  a  proposal. 

Section  610  and  the  regulations 
promulgated  thereunder  apply  to  the 
sale,  rather  than  the  purchase,  of 
nonessential  products.  However,  to 
ensure  conformity  with  the 
requirements  and  policies  of  Title  VI, 
agency  regulations  adopted  under 
today's  rule  prohibit  the  purchase  of  any 
product  whose  sale  has  been  prohibited 
under  section  610.  Of  course,  to  carry 
out  the  more  general  requirement  of 
maximizing  the  substitution  of  safe 
alternatives  to  ozone-depleting 
substances,  agencies  will  have  to 
consider  their  need  to  purchase  all  such 
products,  not  just  those  prohibited 
under  section  610. 

5.  Section  61 1 — Labeling 

Section  611  and  the  regulations 
promulgated  thereunder  specify  labeling 
requirements,  effective  May  15, 1993, 
for  containers  of  class  I  and  class  II 
substances,  and  products  containing  or 
manufactured  with  class  I  substances. 
See  58  FR  8136,  40  CFR  82.100-82.124. 
The  Act  stipulates  that  “no  container  in 
which  a  class  I  or  class  II  substance  is 
stored  or  transported,  and  no  product 
containing  a  class  I  substance,  shall  be 
introduced  into  interstate  commerce 
unless  it  bears  a  clearly  legible  and 
conspicuous  label  stating:  “Warning: 
Contains  [insert  name  of  substance],  a 
substance  which  harms  public  health 
and  environment  by  destroying  ozone  in 
the  upper  atmosphere.” 

Section  611  also  mandates  that  this 
same  labeling  requirement  “shall  apply 
to  all  products  manufactured  with  a 
process  that  uses  such  class  I 
substances,  unless  the  Administrator 
determines  that  there  are  no  substitute 
products  or  manufacturing  processes 
that:  (A)  Do  not  rely  on  the  use  of  such 
class  I  substance;  (B)  reduce  the  overall 
risk  to  human  health  and  the 
environment;  and  (C)  are  currently  or 
potentially  available.”  The  label  for 
products  manufactured  with  a  class  I 
substance  is  required  to  state:  “Warning: 


Manufactured  with  [insert  name  of 
substance],  a  substance  which  harms 
public  health  and  environment  by 
destroying  ozone  in  the  upper 
atmosphere.” 

After  May  15, 1993  and  before  2015, 
the  labeling  requirement  shall  apply  to 
products  containing  or  manufacture 
with  a  class  II  substance  only  “if  the 
Administrator  determines,  after  notice  * 
and  opportunity  for  public  comment, 
that  there  are  substitute  products  or 
manufacturing  processes:  (A)  That  do 
not  rely  on  the  use  of  such  class  n 
substance;  (B)  that  reduce  the  overall 
risk  to  human  health  and  the 
environment;  and  (C)  that  are  currently 
or  potentially  available.”  The  label  is 
required  to  have  the  same  wording  as 
that  for  class  I  substances.  After  2015, 
these  labeling  requirements  shall  apply 
to  all  products  containing  or 
manufactured  with  a  class  I  and  a  class 
II  substance. 

Section  611  and  the  regulations 
thereunder  apply  to  the  labeling  of 
products  and  containers,  not  to  their 
purchase.  However,  to  ensure 
conformity  with  the  regulations  and 
policies  of  Title  VI,  agency  regulations 
adopted  by  today’s  rule  must  make 
compliance  with  section  611  a 
specifleation  for  the  purchase  of  any 
product  or  container  to  which  section 
611  applies. 

6.  Section  612 — Significant  New 
Alternatives  Policy  (SNAP)  Program 

Section  612  states  as  a  policy  that  “to 
the  extent  practicable,  class  1  and  class 
II  substances  shall  be  replaced  by 
chemicals,  product  substitutes,  or 
alternative  manufacturing  processes  that 
reduce  overall  risks  to  human  health 
and  the  environment;”  Substitutes  can 
be  either  existing  or  new,  currently  or 
potentially  available. 

Section  613  specifically  refers  to  the 
substitution  of  safe  alternatives 
identified  under  section  612  for  class  I 
and  class  II  substances.  Thus,  the  above 
policy,  as  well  as  the  other  requirements 
of  section  612,  are  relevant  to  this  final 
rule. 

Under  section  612,  EPA  published  on 
May  12, 1993,  (58  FR  28094)  a  proposed 
list  of  unacceptable  substitutes  and  a 
preliminary  list  of  acceptable 
alternatives.  In  the  same  Notice  of 
Proposed  Rulemaking.  EPA  also 
described  the  structure  of  the  SNAP 
Program,  including  the  mechanism  for 
ongoing  expansion  of  the  lists  as  new 
substitutes  are  developed,  as  well  as  the 
requirements  for  a  petition  process  to 
add  or  remove  substances  from  either  of 
the  two  lists  once  they  are  finally 
issued.  The  authority  provided  in 
section  612(c)  allows  EPA  to  promulgate 
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regulations  making  it  unlawful  to 
replace  any  class  I  or  class  II  substance 
with  any  substitute  which  may  present 
adverse  eHects  to  human  health  or  the 
environment,  where  an  alternative  to 
such  a  replacement  has  been  identified 
that  reduces  overall  risk  and  is  currently 
or  potentially  available.  Based  on 
language  in  section  612,  EPA’s  proposal 
defined  a  substitute  as  any  new  or 
existing  chemical,  product  substitute,  or 
alternative  manufacturing  process  that 
is  currently  or  potentially  available.  It 
should  be  noted  that  section  612  does 
not  mandate  the  use  of  safe  substitutes. 
Rather  this  section  bans  the  use  of 
unacceptable  substitutes. 

In  evaluating  substitutes,  EPA’s 
characterization  of  overall  risk  includes 
such  factors  as  chlorine  loadings,  ozone- 
depletion  potential,  toxicity  to  human 
health,  air,  water,  and  solid/hazardous 
waste  eflects,  exposure  to  workers, 
consumers,  the  general  population,  and 
aquatic  organisms,  flammability,  and 
global-warming  potential.  Substitutes 
are  evaluated  by  use  and  in  the  context 
of:  (1)  The  risks  the  substitute  is 
replacing  (i.e.,  the  risks  of  continued  use 
of  the  class  I  or  class  II  substances);  and 
(2)  the  risks  from  other  substitutes. 

Given  the  particular  use  of  a  substance 
within  a  given  sector,  effects  on  human 
health  and  the  environment  can  vary 
significantly.  Thus,  risk 
characterizations  are  speciHc  to  each 
use  sector  and  application. 

In  addition,  economic  feasibility  must 
be  assessed  to  ensure  that  the  initial  list 
of  acceptable  substitutes  includes 
alternatives  that  are  available  and 
reasonable  in  terms  of  the  cost  of 
conversion.  The  Agency  believes  that 
such  an  examination  helps  to  minimize 
uncertainty  in  the  marketplace  and 
encourage  many  to  substitute  sooner 
rather  than  later.  EPA  intends  to  issue 
the  final  SNAP  rulemaking  in  early 
1994. 

At  the  same  time  as  the  publication  of 
the  final  SNAP  rule.  EPA  will  also 
publish  its  revised  list  of  acceptable 
substitutes  and  will  promulgate  the  list 
of  prohibited  substitutes.  Any  substitute 
not  reviewed  by  the  Agency  prior  to  the 
promulgation  of  the  rules  implementing 
the  SNAP  program  will  need  to  be 
submitted  for  review  under  the  SNAP 
program  once  it  becomes  eH'ective. 

Today’s  rule  is  closely  related  to 
section  612,  as  the  purchase  of  safe 
alternatives  is  expected  to  be  the 
principq^  means  through  which  agencies 
will  minimize  their  purchase  of  ozone- 
depleting  substances.  To  ensure 
conformity  with  section  612,  the 
regulations  adopted  by  agencies 
pursuant  to  today’s  rule  require  agency 
officials  both  to  comply  with  the  policy 


in  section  612(a)  of  maximizing  the  use 
of  alternatives  to  class  I  and  class  II 
substances  in  making  agency  purchasing 
decisions,  and  to  comply  with  the 
regulations  issued  by  EPA  identifying 
unacceptable  substitutes.  It  must  be 
noted  that  class  II  substances  are 
frequently  considered  safe  alternatives 
to  class  I  substances  under  the  SNAP 
rule,  and  purchase  of  these  substances 
as  appropriate  will  be  in  compliance 
with  section  612. 

V.  Implementation  of  Requirements 
Imposed  Under  Section  613 

As  indicated  earlier.  Executive  Order 
12843  has  already  directed  agencies  to 
take  the  actions  necessary  to  take  into 
account  the  phaseout  of  ozone-depleting 
substances.  Many  agencies  are  already 
implementing  these  requirements. 
However,  the  following  discussion  may 
provide  additional  information  to 
agencies  and  assist  them  in  their 
implementation  activities.  Much  of  this 
discussion  appeared  in  the  preamble  to 
the  proposed  rule,  but  is  restated  here 
for  the  beneht  of  agency  personnel 
affected  by  the  rule. 

Section  613  does  not  require  EPA  to 
issue  detailed  rules  specifying  the 
manner  in  which  federal  agencies  are  to 
reduce  their  use  of  ozone-depleting 
substances  or  related  products,  and 
substitute  safer  alternatives,  and  EPA  is 
not  attempting  to  do  so  here.  Rather, 

EPA  expects  that  these  details  will  be 
addressed  when  agencies  adopt  and 
subsequently  implement  the  regulations 
or  other  procedures  required  by  today’s 
rule.  Because  of  the  immense  variety 
and  complexity  of  agency  decisions 
regarding  which  prc^ucts  to  purchase  to 
meet  its  mission,  as  well  as  the  variety 
of  agency  procurement  processes,  EPA 
does  not  consider  it  appropriate  to 
specify  what  agencies  must  adopt  in 
greater  detail  than  is  specified  here. 

Translating  the  general  requirement  of 
this  proposed  rule  into  actual 
purchasing  decisions  will  of  course 
require  fu^er  efforts  by  agencies  to 
identify  alternatives  to  currently  used 
products,  or  to  find  entirely  different 
approaches  that  avoid  the  need  to 
purchase  such  products  altogether.  For 
example,  agencies  may  ciiange  the 
specifications  for  cleaning  requirements 
of  electronic  components  from  solvents 
that  are  ozone-depleting  to  cleaning 
agents  that  are  safe,  non-ozone- 
depleting  substitutes.  Based  upon  these 
efforts,  agencies  will  need  to  develop 
internal  plans,  policies  or  guidance  that 
will  ensure  compliance  with  the  general 
requirement  of  maximizing  the  use  of 
safe  substitutes  for  ozone-depleting 
substances.  However,  EPA  does  not 
consider  it  appropriate  to  specify  in  this 


rule  the  precise  nature  of  how  such 
policies  should  be  developed  and 
structured  in  each  agency,  which  is  a 
matter  of  internal  management. 

It  is  important  to  note  that  today’s 
regulation  is  intended  to  cover  both  new 
contracts  and  purchasing  agreements, 
and  contract  renewals.  Because  the 
availability  of  class  1  and  class  11 
substances  will  be  severely  limited  in 
the  near  future,  agencies  may  also  need 
to  renegotiate  existing  contracts,  or 
contract  renewals,  to  ensure  the 
successful  conversion  to  substances  and 
processes  which  do  not  require  the  use 
of  controlled  substances  in  time  to 
comply  with  the  requirements  of  Title 
VI  of  the  Act. 

It  should  also  be  noted  that, 
consistent  with  the  policy  stated  in 
section  612  of  the  Act,  these  proposed 
regulations  require  that  agencies 
maximize  the  substitution  of  safe 
alternatives  “to  the  extent  practicable.’’ 
'This  approach  is  intended  to  give 
agencies  flexibility  to  deal  with 
conditions  resulting  from  the  phaseout 
of  ozone-depleting  substances. 

Not  all  agency  practices  that  result  in 
the  potential  release  of  ozone-depleting 
substances  are  within  the  scope  of 
section  613.  For  example,  existing 
equipment  containing  CFCs  may  be  a 
potential  source  of  releases,  and  neither 
section  613,  nor  today’s  proposed  rule, 
requires  that  such  equipment  be 
immediately  taken  out  of  service. 
However,  to  the  extqnt  that  the 
maintenance  of  such  equipment 
requires  the  purchase  of  replacement 
CFCs,  it  would  be  affected  by  this  rule, 
and  agencies  should  adopt  appropriate 
policies  that  maximize  the  substitution 
of  safe  alternatives  to  ozone-depleting 
substances  to  the  extent  practicable. 

This  may  include  modifying  existing 
equipment,  or  replacing  it  on  a  more 
rapid  schedule  than  would  otherwise  be 
the  case.  In  addition,  where  the 
purchase  of  ozone-depleting  substances 
is  unavoidable,  agencies  are  strongly 
encouraged  under  today’s  proposal  to 
further  the  broad  aims  of  Title  VI. 

To  the  extent  that  the  operation  of 
existing  equipment  does  not  incur 
purchases  or  substitution  and  is  thus 
beyond  the  scope  of  today’s  proposed 
rule,  but  otherwise  involves  the  use  of 
ozone-depleting  substances,  EPA  urges 
agencies  to  adopt  |K)licies  designed  to 
minimize  the  release  of  ozone-depleting 
substances  and  to  maximize  recycling 
and  conservation  of  the  substances  as 
required  by  sections  608  and  609  of  the 
Act.  For  example,  agencies  dismantling 
halon  systems  might  consider  recycling 
these  chemicals  and  providing  them  to 
halon  banks.  In  addition,  agencies  are 
required  to  comply  with  the 
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prohibitions  on  venting  under  section 
608  of  Title  VI  of  the  Ad  and  any 
requirements  regarding  recycling  and 
emission  ccmtrol  under  that  section  and 
section  609. 

EPA  recognizes  that  there  often  are 
substantial  hoancial  requirements 
inherent  in  making  conversions  to 
processes  that  do  not  use  ozone- 
depleting  substances.  The  practic^ility 
feature  cd  the  rule  unil  allow  such 
considerations  to  be  taken  into  account 
in  selecting  methods  to  reduce  demand 
for  ozcKie-depleting  substances.  The 
immense  variety  of  equipment  and 
processes  used  by  the  federal 
government  make  it  impossible  for  EPA 
to  specify  in  detail  what  types  of  actions 
must  be  t^en  and  what  lengths  of  time 
should  be  allowed  to  take  them.  EPA 
also  notes  that  time  is  a  consideration  in 
determining  what  is  practicable.  What  is 
impracticable  in  the  short-term  may  be 
feasible  over  a  Icmger  period  of  time. 

VI.  Summary  of  Supporting  Anafyses 

A.  Executive  Order  12291 

Executive  Oder  (E.O.)  12291  requires 
the  preparation  of  a  regulatory  impiact 
analysis  for  major  rules,  defined  by  the 
order  as  those  likely  to  result  in: 

(1)  An  annual  effect  on  the  ectmomy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
federal  or  state  government  agencies,  or 
geographic  regions;  or 

(3)  Significant  adverse  effects  cm 
com])etition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  cxmipete  with  foreign- 
based  enterprises  in  domestic  or  export 
mariiets. 

EPA  has  determined  that  this 
regulation  does  not  me^  the  definition 
of  a  major  rule  imder  E.0. 12291  and 
has  therefore  not  prepared-a  formal 
regulatory  impact  analysis.  EPA  believes 
that  this  rule  will  not  have  a  significant 
economic  impact,  since  its  underlying 
purpose  is  to  prepare  Federal  agencies 
to  deal  with  the  phaseout  of  ozone- 
depleting  substances  required  uiuler 
Title  VI  of  the  Qean  Air  AcL 

B.  Reguiatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C  601-612,  requires  that  Fe^ral 
Agencies  examine  the  impact  of  their 
regulations  on  small  entities.  Under  5 
U.S.C  604(a).  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  fer  public  comment 
an  initial  regulatory  flexibility  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  bead  of  an  agency  certifies  that  a 


rule  nvill  not  have  a  signific:8nt 
ecx>ncnBtc  impact  on  a  substantial 
number  of  small  entities,  pursuant  to  5 
U.S.C  805(b). 

EPA  believes  that  the  regulation  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  and 
has  concluded  that  an  RFA  is 
unnecessary.  This  regulation  requires 
Federal  agencies  to  conform  their 
procurement  regulations  to  the 
regulations,  policies  and  procedures 
governing  tlra  phaseout  of  ozone- 
depleting  substances.  EPA  believes  that 
most  companies  in  industries  supplying 
goods  and  services  made  rvith  or 
containing  ozone-depleting  substances 
to  the  Federal  government  are  already 
aware  the  requirements  Title  VI. 
Therefore,  these  companies  are  prepared 
to  offer  alternatives  to  meet  amended  or 
new  federal  procurement  specifications 
required  by  this  regulation.  This 
regulation  primarily  affects  government 
procurement  specifications,  to  which 
small  entities  respond  at  a  cost  level 
appropriate  to  the  goods  and  services 
purchased. 

C.  Paperworlc  Beduction  Act 

There  are  no  information  collection 
requirements  under  this  rule  which  are 
covered  by  the  Paperwork  Reduction 
Act,  44  U.S.C  3501  et  seq.  Rathw,  this 
rule  requires  that  those  agencies  that  are 
not  covered  by  the  FAR  certify  to  the 
Office  of  Management  and  Budget  that 
th^r  procurraiient  regulations  ^ve  been 
modified  as  required.  TTmefore,  no 
Information  CoUecticHi  Request 
document  has  been  prepaid. 

List  oS  Sulqects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  ccMitrol,  Chemicals, 
ChlopofluoTocaibons.  Exports, 
Hydrochlorofluorooaibons,  Imports, 
Interstate  omunerce. 

Dated:  October  15, 1993. 

Carol  M.  Btowbct, 

Administrator. 

Title  40,  Code  of  Federal  Regulatioas, 
part  82.  is  amended  to  read  as  fotiows: 

PART  82-PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82  , 
continues  to  read  as  folfows: 

Audmrity:  42  U.S.C  7414,  7601, 7671- 
767Uq). 

2.  A  new  subpart  D  is  added  to  read 
as  follows: 

Subpart  O— federal  Procurement 

Sec. 

82.80  Purpose  and  scope. 


Sec. 

82.82  Definitions. 

82.84  Requirements. 

82.86  Retorting  requirements. 

Subpart  O — Federal  Procurement 

§8280  Purpose  and  scope. 

(a)  The  purpose  of  this  subpariis  to 
require  Federal  departments,  agencies, 
and  instrumentalities  to  adopt 
procurement  regulations  which  conform 
to  the  policies  and  requirements  of  Title 
VI  of  the  Clean  Air  Act  as  amended,  and 
which  maximize  die  substitution  in 
Federal  procurement  of  safe 
alternatives,  as  identified  under  section 
612  of  the  Clean  Air  Act,  fw  class  1  and 
class  n  substances. 

(b)  The  regulations  in  this  subpart 
apply  to  each  department,  agency,  and 
instrumentality  of  the  United  States. 

§82.82  Deftnltlom. 

(a)  Class  I  substance  means  any 
substance  designated  as  class  1  by  EPA 
pursuant  to  42  U.S.C  7671(a),  iiiduding 
but  not  limited  to  chlorofluorocaibons, 
batons,  carbon  tetradiloride  and  methyl 
chloroform. 

(b)  Class  n  substance  means  any 
substance  designated  as  class  n  by  EPA 
pursuant  to  42  U.S.C  7671(a),  including 
but  not  limited  to 
hydrochlorofluorocarbons. 

(c)  Controlled  substance  means  a  class 
1  or  class  II  ozone-depleting  substance. 

(d)  Department,  agency  and 
instrumentality  of  the  United  States 
refers  to  any  executive  department, 
military  department,  or  independent 
establishment  within  the  meaning  of  5 
U.S.C  101, 102,  and  104(1), 
respectively,  any  wholly  owned 
Government  corporation,  the  United 
States  Postal  Service  and  Postal  Rate 
Commission,  and  all  parts  of  and 
establishments  within  the  legislative 
and  judicial  branches  of  the  United 
States. 

§  82.84  Requirements. 

(a)  No  later  than  October  24, 1994, 
each  department,  agency  and 
instrumentality  of  flie  United  States 
^lall  conform  its  procurement 
regulations  to  the  requirements  and 
policies  of  Title  VI  of  the  Clean  Air  Act, 
42  U.S.C  7671-7671g.  Each  such 
regulation  shall  provide,  at  a  minimum, 
the  following: 

(1)  That  in  place  of  class  1  or  class  n 
substances,  or  of  products  made  with  or 
containing  such  substances,  sal6 
alternatives  identified  under  42  U.S.C 
7671k  (or  products  made  with  or 
containing  such  alternatives)  shall  be 
substituted  to  the  maximum  extmU 
practicable.  Substitutum  is  not  required 
for  class  II  substances  identified  as  safe 
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alternatives  under  42  U.S.C  7671k,  or 
for  products  made  with  or  containing 
such  substances,  and  such  substances 
may  be  used  as  substitutes  for  other 
class  I  or  class  n  substances. 

(2)  That,  consistent  with  the  phaseout 
sch^ules  for  ozone-depleting 
substances,  no  purchases  shall  be  made 
of  class  n  substances,  or  products 
containing  class  n  substances,  for  the 
purpose  of  any  use  prohibited  imder  42 
U.S.C.  7671d(c); 

(3)  That  all  active  or  new  contracts 
involving  the  performance  of  any 
service  or  activity  subject  to  42  U.S.C. 
7671g  or  7671h  or  regulations 
promulgated  thereimder  include,  or  be 
modifi^  to  include,  a  condition 
requiring  the  contractor  to  ensure 


compliance  with  all  requirements  of 
those  sections  and  regulations; 

(4)  That  no  purchases  shall  be  made 
of  products  whose  sale  is  prohibited 
under  42  U.S.C  7671h,  except  when 
they  will  be  used  by  persons  certified 
under  section  609  to  service  vehicles, 
and  no  purchase  shall  be  made  of 
nonessential  products  as  defined  under 
42  U.S.C  7671i; 

(5)  That  proper  labeling  under  42 
U.S.C  7671)  shall  be  a  specification  for 
the  purchase  of  any  product  subject  to 
that  section. 

(b)  For  agencies  subject  to  the  Federal 
Acquisition  Regulation,  48  CPR  part  1, 
amendment  of  the  FAR,  consistent  with 
this  subpart,  shall  satisfy  the 
'  requirement  of  this  section. 


§82.86  Reporting  requirements. 

(i)  No  later  than  one  year  after 
October  22, 1993,  each  agency, 
department,  and  instrumentality  of  the 
United  States  shall  certify  to  the  Office 
of  Management  and  Budget  that  its 
procurement  regulations  have  been 
amended  in  accordance  with  this 
section. 

(b)  Certification  by  the  General 
Services  Administration  that  the  Federal 
Acquisition  Regulation  has  been 
amended  in  accordance  with  this 
section  shall  constitute  adequate 
certification  for  purposes  of  all  agencies 
subject  to  the  Federal  Acquisition 
Regulation. 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  668 
RIN  1846^886 

Student  Assistance  General  Provisions 

AGENCY:  Department  of  Education. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  Student  Assistance  General 
Provisions.  These  amendments  are 
necessary  to  implement  the  Higher 
Education  Amendments  of  1992.  The 
proposed  regulations  would  require  an 
institution  of  higher  education  to 
disclose  certain  consumer  information  - 
to  students  and  employees.  The 
proposed  rules  also  propose  minor 
technical  changes  to  subparts  D  and  F 
of  the  Student  Assistance  General 
Provisions  regulations,  entitled  Student 
Consumer  Information  Services  and 
Misrepresentation,  respectively. 

DATES:  Comments  must  be  received  on 
or  before  November  22, 1993. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  as  follows:  Paula  M. 
Husselmann,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
room  4318,  Regional  OfHce  Building  3, 
Washington,  E)C  20202-5346. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paula  M.  Husselmann,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  room  4318,  ROB-3,  Washington, 
DC  20202-5346.  Telephone:  (202)  708- ■ 
7888.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Student  Assistance  General  Provisions 
(34  CFR  part  668)  apply  to  all 
institutions  that  participate  in  the 
Student  Financial  Assistance  Programs 
authorized  by  Title  FV  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA).  For  purposes  of  subparts  D  and 
F,  the  title  IV,  HEA  Student  Financial 
Assistance  Programs  include  the  Federal 
Pell  Grant,  Federal  Stafford  Loan, 
Federal  PLUS  Loan,  Federal 
Supplemental  Loans  for  Students  (SLS), 
Federal  Direct  Student  Loan,  State 
Student  Incentive  Grant  (SSIG),  Federal 
Perkins  Loan,  Federal  Work-Study 
(FWS),  and  Federal  Supplemental 


Educational  Opportunity  Grant  (FSEOG) 
programs.  The  proposed  changes  in 
these  regulations  are  necessary  to 
implement  the  changes  to  the  HEA 
made  by  the  Higher  Education 
Amendments  of  1992,  Pub.  L.  102-325. 

Encouraging  students  to  pursue  high 
quality  postsecondary  education  is  an 
important  element  of  the  National 
Education  Goals;  a  safe  campus 
environment  facilitates  education. 

Negotiated  Rulemaking 

Part  G,  section  492  of  the  HEA 
contains  procedural  requirements  that 
the  Secretary  is  to  follow  in  developing 
proposed  regulations  for  parts  B,  G,  and 
H  of  title  IV  of  the  HEA,  as  amended  by 
the  Higher  Education  Amendments  of 
1992  (Pub.  L.  102-325).  Section  492(a) 
requires  the  Secretary  to  convene 
regional  meetings  to  gain  input  on  the 
content  of  proposed  regulations. 
Participants  at  these  meetings  are  to 
include  individuals  and  representatives 
of  the  groups  involved  in  student 
financial  assistance  programs,  such  as 
students,  legal  assistance  organizations 
that  represent  students,  institutions  of 
higher  education,  guaranty  agencies, 
lenders,  secondary  markets,  loan 
servicers,  guaranty  agency  servicers,  and 
collection  agencies.  During  the 
meetings,  the  Secretary  is  to  provide  for 
a  comprehensive  discussion  and 
exchange  of  information  concerning  the 
implementation  of  parts  B,  G,  and  H, 
and  is  to  take  information  received  at 
the  meetings  into  account  in  the 
development  of  these  proposed 
regulations. 

Subsequent  to  these  meetings,  part  G. 
section  492(b)  of  title  IV  of  the  HEA 
requires  the  Secretary  to  draft  and 
submit  regulations  implementing  parts 
B,  G,  and  H  to  a  negotiated  rulemaking 
process.  Section  492(b)  provides  that 
participants  in  the  negotiations  process 
shall  be  chosen  by  the  Secretary  from 
individuals  nominated  by  groups 
participating  in  the  regional  meetings 
and  shall  reflect  the  diversity  and  sizes 
of  organizations  providing  financial  aid 
services  to  both  local  areas  and  national 
markets. 

In  accordance  with  these 
requirements,  the  Secretary  convened 
four  regional  meetings  to  discuss  issues 
related  to  implementation  of  parts  B.  G. 
and  H.  For  purposes  of  these  regulations 
that  implement  .part  G,  student 
consumer  provisions,  the  primary  issues 
concerned:  A  requirement  that  an 
institution  disclose  to  title  IV  borrowers 
various  information  about  their  loans, 
otherwise  known  as  “exit  counseling” 
as  required  by  the  Title  IV  loan 
programs;  a  requirement  that  an 
institution  disclose  to  students  a 


statement  that  a  program  of  study 
abroad  approved  for  credit  by  the  home 
institution  may  be  considered 
enrollment  at  the  home  institution  for 
Title  IV  purposes;  and  a  requirement 
that  an  institution  disclose  to  students 
and  employees  statistics  concerning  the 
number  of  sex  offenses  that  occurr^  on 
campus,  a  statement  of  the  institution’s 
policy  concerning  sexual  assault 
programs  to  prevent  these  crimes,  and 
procedures  to  follow  when  a  sex  offense 
occurs.  Meetings  were  held  in  New 
York,  New  York;  San  Francisco, 
California;  Atlanta.  Georgia;  and  Kansas 
City,  Missouri  during  the  month  of 
September,  1992.  Participants  in  the 
meetings  were  invited  to  nominate 
individuals  to  serve  as  participants  in 
the  negotiated  rulemaking  sessions, 
which  were  held  in  January  and 
February,  1993  in  Washington,  DC. 
Taking  into  account  views  expressed  at 
the  regional  meetings,  the  Department 
prepared  draft  regulations  on  the 
primary  issues  discussed,  which  served 
as  the  basis  for  the  negotiated 
rulemaking  process. 

The  Secretary  submitted  for 
discussion  at  the  negotiated  rulemaking 
sessions  the  issues  described  above; 
however,  a  consensus  was  not  reached 
on  the  language  of  the  draft  regulations. 
A  summary  of  the  signiHcant  changes 
proposed  by  these  regulations  follows: 

Summary  of  Proposed  Changes 

Section  668.43  Financial  Assistance 
Information  (Section  485(a)(  1  )(M)  of  the 
HEA) 

This  section  of  the  regulations 
requires  an  institution  to  publish  and 
make  readily  available  to  current  and 
prospective  students  certain  consumer 
information  on  financial  assistance. 
Section  668.43  would  be  revised  to 
require  a  disclosure  concerning 
information  the  institution  must  provide 
and  collect  4prin^  an  exit  counseling 
interview  for  borrowers  under  the 
Federal  Direct  Student  Loan  Program, 
the  Federal  Stafford  Loan  Program,  the 
Federal  SLS  Program,  and  the  Federal 
Perkins  Loan  Program.  An  exit 
counseling  interview  may  be  made 
individually  or  in  groups  and  is 
counseling  made  available  to  these 
borrowers  before  they  complete  the 
course  of  study  for  which  they  are 
enrolled  or  at  the  time  the  borrower 
leaves  the  institution.  The  institution 
must  disclose  information  such  as  the 
average  indebtedness  of  students,  the 
average  anticipated  monthly  repayment 
based  on  the  average  indebtedness, 
available  repayment  options, 
management  strategies  to  assist 
repayment,  etc.  A  cross-reference  is 
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made  to  other  sections  of  regulations,  34 
CFR  674.42  and  682.604,  respectively, 
that  will  list  the  actual  disclosures  to  be 
made.  In  the  Notice  of  Proposed 
Rulemaking  published  on  July  10, 1992 
(57  FR  30826),  the  Secretary  l^s 
proposed  renumbering  §  668.43  as 
§668.44. 

Section  668.44  Institutional 
Information  (Section  48S(a)(lXN)) 

This  section  of  the  regulations 
requires  an  institution  to  publish  and 
m^e  readily  available  to  current  and 
prospective  students  certain  consumer 
information  concerning  the  institution. 
Section  668.44  would  be  revised  to 
include  another  disclosure,  that  is  a 
statement  that  a  student  who  is  enrolled 
in  a  program  of  study  abroad  that  is 
approv^  for  credit  by  the  home 
institution  may  be  considered  enrolled 
in  the  home  institution  for  the  purpose 
of  applying  for  assistance  under  the 
Title  IV.  programs.  Specific  rules 
for  regulating  a  student’s  enrollment  in 
a  program  of  study  abroad  will  be 
proposed  in  other  sections  of  the 
Student  Assistance  General  Provisions. 
In  the  Notice  of  Proposed  Rulemaking 
published  on  July  10, 1992  (57  FR 
30826),  the  Secretary  has  proposed 
renumbering  §  668.44  as  §  668.45. 

Section  668.48  Institutional  Security 
Policies  and  Crime  Statistics  (Section 
485(f)) 

This  section  is  a  new  section, 
contained  on  pages  30832-30833  in  the 
Notice  of  Propo^  Rulemaking 
published  on  July  10, 1992  (57  FR 
30826),  to  implemmit  section  485(f)  of 
the  as  added  by  the  Student  ^ght- 
to-Know  and  Campus  Security  Act,  Pub. 
L.  101-542,  and  amended  by  the  Higher 
Education  Amendments  of  1991,  Pub.  L. 
102-28.  The  Higher  Education 
Amendments  of  1992  have  further 
amended  section  485(f).  In  general, 
section  485(f)  requires  institutions  to 
—publish  and  distribute  an  annual 
security  report  containing  campus 
security  policies  and  procedures  as  well 
as  campus  crime  statistics.  The 
institution  must  distribute  the  annual 
security  report  to  all  current  students 
and  employees,  and  to  any  applicant  for 
enrollment  or  emplo3nnent  on  request. 

The  Higher  Education  AmendnMnts 
of  1992  require  an  institution  to  make 
additional  disclosures  as  part  of  its 
aimual  security  report,  and  replaces  the 
disclosxue  of  statistics  cmiceming  the 
occurrence  of  rape  on  campus  with  the 
disclosure  of  forcible  and  nonfordble 
sex  offenses.  In  addition,  the  1992 
Amendments  require  an  institution  to 
disclose  a  statement  of  policy 
concerning  its  campus  sexual  assault 


programs  designed  to  prevent  sex 
offenses,  and  &e  proc^ures  to  follow 
once  a  sex  offense  occurs.  The  Secretary 
has  reordered  the  disclosures  required 
by  the  statute  so  that  the  disclosures 
follow  a  more  lomcal  sequence  fitun 
notification  of  eaucation  programs  to 
promote  awareness  throu^  sanctions  to 
be  imposed  following  a  sex  offense.  The 
statement  of  policy  must  include — 

(1)  Education  programs  to  promote 
the  awareness  of  rape,  acquaintance 
rape,  and  other  forcible  and  nonfordble 
sex  ofienses; 

(2)  Procedures  students  should  follow 
if  a  sex  offense  occurs,  including  who 
should  be  contacted,  the  importance  of 
preserving  evidence  as  may  be 
necessary  to  the  proof  of  a  criminal 
offmise,  and  to  whcan  the  alleged 
ofiense  should  be  reported; 

(3)  Informing  studrats  of  their  options 
to  notify  proper  law  enforcement 
authorities,  including  (m-campus  and 
local  police,  and  that  institutional 
personnel  will  assist  the  student  in 
notifying  these  authorities,  if  the 
student  rrauests; 

(4)  Notifying  students  of  existing  on 
and  ofi-campus  counseling,  mental 
health,  or  student  services  fw  victims  of 
a  sex  offense; 

(5)  Notifying  students  that  the 
institution  will  change  the  victim’s 
academic  and  living  situations  after  an 
alleged  sex  offense  and  the  options  for 
these  changes,  if  these  changes  are 
requested  %  the  victim  and  are 
reasonably  available; 

(6)  Procedures  for  an  institutional 
disciplinary  action  in  a  case  of  alleged 
sex  offense,  including  a  statement  ^t 
the  accuser  and  the  accused  are  entitled 
to  the  same  opportunities  to  have  others 
present  dxuing  an  institutional 
disciplinary  proceeding,  and  that  both 
the  accuser  and  the  accused  will  be 
informed  the  outcome  of  any 
institutional  disciplinary  proceeding 
brought  alleging  a  sex  offmose;  and 

(7)  Sanctions  the  institution  may 
impose  following  a  final  d^mmination 
of  an  institutional  disciplinary 
proceeding  regarding  rape,  acquaintance 
rape,  or  other  forcible  or  nonfordble  sex 
off^enses. 

Disclosures  number  two  and  three 
raise  the  issue  of  to  whom  an  alleged 
sex  offense  should  be  reported.  During 
the  negotiated  rulemaking  meetings, 
members  of  the  academic  ounmunity 
recommended  that  institutions  be 
permitted  to  develop  their  own  polides 
regarding  to  whom  a  sex  offense  should 
be  reported.  Moreover,  these  members 
of  the  community  believe  that  students 
should  have  the  right  to  dedde  whethw 
or  not  to  report  an  inddent  of  this 
I  nature.  However,  they  believe  that 


institutions  should  fadlitate  the 
reporting  of  sex  offenses.  Section  485(0 
of  the  H^  requires  that  certain  crimes, 
including  sex  offenses,  that  are  reported 
to  a  campus  security  authority  must  be 
acted  upon  by  the  institution  to  prevent 
the  same  crime  from  occurring  again. 

The  proposed  rule  of  July  1992 
proposed  a  definition  of  a  campus 
seciirity  authority  fw  institutions  to 
follow  when  a  crime  is  repmted;  the 
final  regulations  %vill  address  the 
comments  received  from  the  public 
concerning  this  definition. 

Disclosure  numbOT  two  also  requires  a 
statement  concerning  the  “impmtance 
of  preserving  evidence  as  may  be 
necessary  to  the  proof  of  criininal  sexual 
assault.”  During  the  negotiated 
rulemaking  meetings,  members  of  the 
academic  community  recommended 
two  approaches  regarding  the  disclosure 
concerning  preserving  evidence. 

*1110  first  recommendation  was  that 
the  institution,  not  the  Secretary,  define 
what  is  meant  by  ’’preserving  evidence 
as  may  be  necessary  to  th^roof  of 
criminal  sexual  assauh.”  The  Secretary 
agrees  with  this  recommoadation  and, 
therefore,  has  not  regulated  with  respect 
to  ‘‘preserving  evidmica**  The  second 
recommendation  was  to  request  that  the 
Secretary  consuh  with  the  Federal 
Bureau  of  Investigation  (FBI)  and 
“justice  interventicm  groups.”  i.e.,  rape 
or  crisis  intervmition  centers  or  other 
victim-support  groups,  to  determine  the 
broader  le^l  implications  of  preserving 
such  evidooce.  'The  Secretary  consulted 
with  the  FBI  and  on  the  basis  of  that 
consuhation.  the  Secretary  strongly 
urges  institutions  to  consult  writh  their 
campus  security  officials,  local  law 
enforcement  officials,  and  to  solicit 
guidance  from  the  institution’s  local 
prosecutm’s  office  in  the  development 
of  the  institution’s  specific  disclosures, 
particularly  with  respect  to  the 
“preserving  of  evidence.”  *1116  rape 
crisis  professional  contacted  by  toe 
Secretary  strongly  supported  the 
institution’s  amsuhing  the  local 
prosecutor’s  office,  and  further 
suggested  that  the  institution  develop  a 
woridng  relationship  with  the  local 
emergency  room  and  the  local  rape 
crisis  program. 

Disclosure  number  five  concerns 
options  for  changing  the  living  and 
academic  circumstances  of  a  victim  after 
an  alleged  sexual  assault,  if  the  victim 
requests  sudb  a  change  and  if  the 
instituticm  can  reasonably  provide  such 
a  change.  The  actual  language  of  the 
statute  requires  “Notification  of 
students  of  options  fm,  and  available 
assistance  in,  changing  academic  and 
living  situations  after  an  alleged  sexual 
assault  incident,  if  so  requested  by  the 
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victim  and  if  such  changes  are 
reasonably  available."  The  Secretary  has 
interpreted  the  language  of  the  statute  to 
require  disclosure  that  an  institution 
“will  change"  a  victim’s  academic  and 
living  situations,  if  requested  and  if  the 
change  is  “reasonably  available."  Some 
negotiators  objected  to  the  “will 
change”  language  as  creating  an 
unlimited  obligation  to  accommodate 
the  victim;  these  negotiators  believe  the 
statute  simply  requires  an  institution  to 
notify  students  of  options  available  to  a 
victim.  Similarly,  other  negotiators 
recommended  that  institutions  be 
required  only  to  accommodate  a 
victim’s  request  for  a  change  in  his  or 
her  living  situation  with  respect  only  to 
housing  under  the  control  of  the 
institution. 

The  Secretary  strongly  believes  that 
the  Congress  intended  that  institutions 
will  actually  acconunodate  a  victim’s 
needs  where  possible  and  not  merely 
provide  “Up  service”  to  availability  of 
options.  An  institution  is  required  only 
to  make  changes  that  are  “reasonably 
available.”  Thus,  the  Secretary  also 
believes  that  the  Congress  intended  that 
reasonable  assistance  to  the  victim  of  a 
sexual  assault  would  not  necessarily  be 
limited  only  to  options  exclusively 
under  the  control  of  an  institution.  An 
institution  may,  if  housing  is  reasonably 
available,  be  quite  able  to  facilitate  a 
change  of  housing  within  the  local 
commimity.  For  example,  if  alternative 
housing  is  not  available  on  campus,  an 
institution  could  release  a  student  horn 
an  on-campus  housing  contract  without 
penalty  so  that  he  or  she  could  seek  oU- 
campus  housing  and  assist  the  student 
in  locating  oU-campus  housing  if  it  is 
reasonably  available.  Some  negotiators 
strongly  supported  the  Secretary’s 
interpretation  of  the  statute  pertaining 
to  these  issues;  it  should  be  particularly 
noted  that  the  student  negotiators 
strongly  supported  the  S^retary’s 
interpretation. 

As  indicated  in  disclosure  number 
six,  the  accuser  and  the  accused  must  be 
informed  of  the  outcome  of  any 
institutional  disciplinary  proceeding 
brought  alleging  a  sex  offense.  For  the 
purpose  of  that  disclosure,  the  Secretary 
proposes  that  the  outcome  of  an 
institutional  disciplinary  proceeding 
means  only  the  institution’s  final 
determination  with  respect  to  the 
alleged  sex  ofiense  and  any  sanction 
that  is  imposed  against  the  accused. 
This  proposed  definition  of  outcome 
results  from  changes  made  by  the 
Secretary  pursuant  to  the  negotiators’ 
recommendation  and  reflects  language 
agreed  to  by  the  negotiators. 

As  indicated  in  disclosure  number 
seven,  the  institution  must  disclose 


possible  sanctions  to  be  imposed 
following  the  final  determination  of  an 
institutional  disciplinary  proceeding 
regarding  rape,  acquaintance  rape,  or  - 
other  forcible  or  nonforcible  sex 
offenses.  / 

During  the  negotiated  rulemaking 
meetings,  meml^rs  of  the  academic 
community  recommended  that  the 
Secretary  allow  an  institution  to  define 
the  sanctions  it  wishes  to  impose.  The 
Secretary  agrees  with  this 
recommendation. 

Ehiring  the  negotiated  rulemaking 
meetings,  memters  of  the  academic 
community  recommended  that  the 
institution  define  the  term  “campus", 
and  that  this  term  not  be  defined  in 
regulations.  The  Secretary  is  imable  to 
accept  this  recommendation  because  the 
term  “campus”  is  defined  in  section 
485(f)  of  the  HEA  and  subsequently  in 
the  July  10, 1992  Notice  of  Proposed 
Rulemaking  (57  FR  30826). 

Additional  comments  from  the 
negotiated  rulemaking  meetings 
included  a  request  that  additional 
regulations  not  be  put  into  effect  imtil 
current  regulations  are  effective.-  With 
respect  to  delaying  additional 
regulations  concerning  campus  security, 
the  Higher  Education  Amendments  of 
1992  require  that  certain  policies  and 
procedures  be  in  place  on  certain  dates 
mandated  by  this  statute.  An  institution 
must  have  had  the  actual  policies  and  .. 
procedures  concerning  the  prevention  of 
forcible  and  nonforcible  sex  offenses  in 
place  by  July  1, 1993,  and  have  included 
them  in  the  annual  security  report  that 
the  institution  must  disclose  on 
September  1, 1993.  Therefore,  it  is  not 
within  the  Secretary’s  authority  to  delay 
these  regulations. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  Jiave  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  afiected  by  these 
regulations  are  small  institutions  of 
higher  education.  However,  the 
regulations  would  not  have  a  significant 
economic  impact  on  the  small 
institutions  affected  because  the 
regulations  would  not  impose  excessive 
regulatory  buitlens  or  require 
unnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
burdens  necessary  to  implement 
statutory  requirements. 

Paperwork  Reduction  Act  of  1980 

Sectioits  668.44,  668.45,  and  668.48 
contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 


copy  of  these  sections  to  the  Oflice  of 
Management  and  Budget  (OMB)  for  its 
review.  (44  U.S.C.  3504(h)) 

These  regulations  aflect  the  following 
types  of  entities  that  participate  in  the 
title  IV,  HEA  programs:  Businesses  or 
other  for-profit,  and  non-profit 
institutions.  The  Department 
administers  the  collection  and  reporting 
of  this  information  by  institutions  to 
assist  student  consumerism  by  all 
current  and  prospective  students.  If  the 
collection  and  reporting  of  information 
were  not  conducted,  the  Department 
would  be  improperly  implementing  its 
responsibility  to  administer  certain 
aspects  of  the  HEA. 

Annual  public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  1  hour  per 
response  for  7,000  institutions, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

In  addition,  a  one-time  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  0.25 
hours  per  response  for  8,500 
institutions,  including  the  time  for 
reviewing  instructions  and  completing 
and  reviewing  the  collection  of 
information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response  to 
these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
4318,  ROB-3,  7th  and  D  Streets,  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Assessment  of  Educational  Impact 
The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  668 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
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Consumer  protection,  Education.  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
retirements.  Student  aid.  Vocational 
education. 

Authority:  20  U.S.C.  1085. 1088, 1091, 

1092, 1094,  and  1141. 

Dated;  |uly  27, 1993. 

Richard  W.  Riley, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program; 
84.032  Federal  Stafford  Loan  Program;  84.032 
Federal  PLUS  Program;  84.032  Federal 
Supplemental  Loans  for  Students  Program: 
84.033  Federal  Work-Study  Program;  84.038 
Federal  Perkins  Loan  Program;  84.063 
Federal  Pell  Grant  Program;  84.069  State 
Student  Incentive  Grant  Program;  Catalog  of 
Federal  Domestic  Assistance  Numbers  for  the 
Federal  Direct  Loan  Demonstration  Program, 
National  Early  Intervention  Scholarship  and 
Partnership  Program,  and  Presidential  Access 
Scholarship  Program  have  not  been  assigned) 

The  Secretary  proposes  to  amend  part 
668  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  668 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1085, 1088, 1091, 

1092, 1094,  and  1141,  unless  otherwise 
noted. 

2.  Section  668.43,  as  proposed  to  be 
redesignated  as  §  668.44  on  page  30830 
in  the  Notice  of  Proposed  Rulemaking 
published  on  July  10, 1992  (57  FR 
30826),  is  amended  by  removing  the 
word  “and”  at  the  end  of  paragraph 
(c)(4):  removing  the  period  in  paragraph 
(c)(5)  and  adding  in  its  place  and"; 
and  adding  a  new  paragraph  (c)(6)  to 
read  as  follows: 

S  668.44  Financial  assistance  information. 

*  •  •  *  * 

(c)*  •  * 

(6)  The  institution  shall  provide  and 
collect  exit  counseling  information  as 
required  by  34  CFR  674.42  for  borrowers 
under  the  Federal  Perkins  Loan  Program 


and  by  34  CFR  682.604  for  borrowers 
under  the  Federal  Stafford  Loan 
Program  and  the  Federal  Supplemental 
Loans  for  Students  Program. 

*  •  •  •  • 

3.  Section  668.44,  as  proposed  to  be 
redesignated  as  §  668.45  on  page  30830 
in  the  Notice  of  Proposed  Rulemaking 
published  on  July  10, 1992  (57  FR 
30826),  is  amended  by  removing 

“§  668.45”  in  paragraph  (a)(7),  and 
adding,  in  its  place,  ”§  668.49”. 

4.  S^tion  668.44,  as  proposed  to  be 
redesignated  as  §  668.45  on  page  30830 
in  the  Notice  of  Proposed  Rulemaking 
published  on  July  10, 1992  (57  FR 
30826),  is  further  amended  by  removing 
“and”  at  the  end  of  paragraph  (a)(&), 
removing  the  period  at  the  end  of 
paragraph  (a)(7),  adding  in  its  place  ”; 
and”,  and  adding  a  new  paragraph  (a)(8) 
to  read  as  follows: 

$668.45  Institutional  Infonnation. 

(a)*  *  * 

(8)  A  statement  that  a  student's 
enrollment  in  a  program  of  study  abroad 
approved  for  cr^it  by  the  home 
institution  may  be  considered 
enrollment  at  the  home  institution  for 
the  purpose  of  applying  for  assistance 
under  the  title  IV,  HEA  programs. 
***** 

5.  Section  668.48,  as  proposed  to  be 
added  on  pages  30832-30833  in  the 
Notice  of  Proposed  Rulemaking 
published  on  July  10, 1992  (57  FR 
30826),  is  amended  by  adding  a  new 
paragraph  (a)(12)  to  read  as  follows: 

$  668.48  Institutional  security  policies  and 
crime  statistics. 

(a)*  •  * 

(12)  A  statement  of  policy  regarding 
its  campus  sexual  assault  programs  to 
prevent  sex  offenses,  and  procedures  to 
follow  when  a  sex  offense  occurs,  that 
includes — 

(i)  Education  programs  to  promote  the 
awareness  of  rape,  acquaintance  rape, 
and  other  forcible  and  nonforcible  sex 
offenses; 

(ii)  Procedures  students  should  follow 
if  a  sex  oflense  occurs,  including  who 
should  be  contacted,  the  importance  of 


preserving  evidence  for  the  proof  of  a 
criminal  offense,  and  to  whom  the 
alleged  offense  should  be  reported: 

(iii)  Informing  students  of  their 
options  to  notify  proper  law 
enforcement  authorities,  including  on- 
campus  and  local  police,  and  that 
institutional  personnel  will  assist  the 
student  in  notifying  these  authorities,  if 
the  student  requests; 

(iv)  Notifying  students  of  existing  on- 
and  off-campus  counseling,  mental 
health,  or  student  services  for  victims  of 
sex  offense: 

(v)  Notifying  students  that  the 
institution  will  change  the  victim’s 
academic  and  living  situations  after  an 
alleged  sex  offense  and  of  the  options 
for  such  changes,  if  a  change  is 
requested  by  the  victim  and  is 
reasonably  available; 

(vi)  Procedures  for  campus 
disciplinary  action  in  cases  of  an  alleged 
sex  offense,  including  a  clear  statement 
that — 

(A)  The  accuser  and  the  accused  are 
entitled  to  the  same  opportunities  to 
have  others  present  during  a 
disciplinary  proceeding;  and 

(B)  Both  the  accuser  and  the  accused 
shall  be  informed  of  the  outcome  of  any 
institutional  disciplinary  proceeding 
brought  alleging  a  sex  offense.  For  the 
purpose  of  this  paragraph,  the  outcome 
of  a  disciplinary  proceeding  means  only 
the  institution’s  Hnal  determination 
with  respect  to  the  alleged  sex  offense 
and  any  sanction  that  is  imposed  against 
the  accused;  and 

(vii)  Sanctions  the  institution  may 
impose  following  a  final  determination 
of  an  institutional  disciplinary 
proceeding  regarding  rape,  acquaintance 
rape,  or  other  forcible  or  nonforcible  sex 
offenses. 

***** 

6.  Section  668.72  is  amended  by 
removing  ”§668.44”  in  paragraph  (1), 
and  adding,  in  its  place,  ”§§  668.45  and 
668.46.” 

IFR  Doc  93-26053  Filed  10-21-93;  8:45  am) 
BIIUNO  COOC  4000-41-P 


Friday 

October  22,  1993 


Part  XI  I 


The  President 


Prociamation  6616 — Nationai  Biomedicai 
Research  Day,  1993 

Executive  Order  12873 — Federai 
Acquisition,  Recyciing,  and  Waste 
Prevention 

Executive  Order  12874 — Estabiishing  an 
Emergency  Board  To  investigate  a 
Dispute  Between  The  Long  isiand  Raii 
Road  and  Certain  of  its  Empioyees 
Represented  by  the  United  Transportation 
Union 


Fadaral  RagMar 

V«L  S6*  No.  Ma 
FMday.  Obtober  22»  IMS 


Pr^identiat  Documents 


Title  3— 

The  President 


Proclamatiott  MIS  of  Oetabcr  2(K  1993 

National  Biomedical  Research  Dpj,  1993 


By  the  President  el  the  United  States  of  America 
A  Proclamatioa 

The  Congsess  has  designated  October  2t»  1993.  as  "National  Biomedicid 
Resaezch  Dqr,**  On  dbis  day,  we  celebrate  the  central  role  played  by  bio- 
medteal  research  te  improsiag  Unnmn  health  and  longevity,  and  we  acl^vd^ 
ad^a  the  pron^se  this  wide-noglng  endeavor  holds  for  securing  the  foture 
physical  uad  mantal  weB-bafog  of  peq^  around  the  world.  Biomedical 
research  not  only  yields  the  leqiaisfte  irmnrmatioh  that  scientists  mid  physi- 
ciaiia  need  te>  piavsnt  ad  treat  diseases  but  also  reveals  the  fundamental 
nature  of  life  la  homens.  oAer  Mrfmais,  and  plants. 

These  is  »  Intrigi^g  quality  tso  biomedical  research:  A  discovery  does 
not  always  predict  its  hMfure  uses.  As  a  consequence,  it  is  essential  that 
die  Nation  continae  to  champion  broad-based  studies  of  both  the  ncMrmal 
ad  the  disease  processes.  Thea  studies  wiR  yield  a  fundamatal  understand¬ 
ing  of  biolo^cal  systems  ad  will  provide  us  with  the  foundation  of  knowl¬ 
edge  needed  to  ensure  accessful  responses  to  current  ad  future  health 
problems. 

An  event  that  took  place  40  years  ago  illustrates  how  vital  such  fuadamental 
knowledge  is.  In  1953,  Nobel  laureates  Drs.  James  D.  Watson  ad  Franda 
H.C.  Cri^  described  the  structure  of  DNA,  the  genetic  material  of  all  Using 
thlnu.  Today,  as  a  direct  outcome  of  their  basic  resemch,  gene  therapy 
has  been  devised  for  children  with  severe  combined  immune  defidacy; 
accurate  diagnostic  tests  are  available  for  may  life-threatening  diseases 
ad  conditions;  and  the  genetic  mechanisms  aderlying  disorders  like  cystic 
fibrosis  ad  Hatington’s  disease  have  been  idatified. 

The  discovery  of  the  structure  of  DNA  also  set  the  stage  for  the  developmat 
of  recombinat  DNA  technology,  out  of  which  has  blossomed  the  bio¬ 
technology  industry.  In  just  the  past  10  years,  some  1,300  biotedmology 
companies  have  been  formed.  Through  biotechnology,  diemists  ad  biologists 
are  able  to  design  ad  produce  novel  medicines  ad  vaccines  for  clinical 
use.  Sdentists  have  learned  how  to  commadeer  the  cellular  machinery 
of  living  organisms,  so  that  these  organisms  produce  needed  proteins  ad 
other  biological  molecules.  Researchers  have  also  gaetically  "engineered” 
crop  plats  to  make  them  hardier  and  resistat  to  pests.  The  success  of 
the  biotechnology  industry  has  also  enhaced  the  economic  competitivaess 
of  the  United  States  in  the  world  marketplace.  There  Is  no  doubt  that 
the  foture  fruits  of  biotechnology,  both  medical  ad  economic,  will  be  even 
greater. 

The  continuing  preeminace  of  the  United  States  In  biomedical  research 
reflects  the  contributions  of  may  groups  of  dedicated  professionals  at  work 
In  Federal  agencies  ach  as  the  Nationd  Institutes  of  Health  ad  foe  Centers 
for  Disease  Control  ad  Preventia  ad  in  government-supported  laboratories 
at  universities,  hospitals,  ad  private  resrarch  fecilities.  Teachers  at  all  lev¬ 
els — ^from  those  who  encourage  our  kindeigartners  to  those  who  train  bio¬ 
medical  specialists — are  also  helping  to  ensure  foe  foture  success  of  bio¬ 
medical  research,  a  enterprise  that  cannot  go  forward  without  both  strong 
practitioners  ad  a  apportive  public. 
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Unraveling  the  mysteries  of  living  organisms  remains  a  daunting  task.  But, 
through  biomedical  research,  the  ceaseless  whooping  coughs  of  children 
have  been  silenced;  smallpox  no  longer  exacts  a  human  toll  anywhere  on 
the  Earth;  and  vaccines,  treatments,  and  cures  are  at  hand  for  many  diseases. 
As  the  struggles  continue  against  AIDS,  cancer,  heart  and  lung  diseases, 
arthritis,  diabetes,  Alzheimer’s  disease,  epilepsy,  multiple  sclerosis,  and  a 
host  of  other  afflictions,  we  look  to  the  successes  of  the  biomedical  commu¬ 
nity  for  our  inspiration. 

We  look  to  the  future  with  our  eyes  open  and  with  unflagging  support 
for  continued  biomedical  research  that  is  broad  enough  and  deep  enough 
to  establish  a  firm  foundation  of  knowledge  from  which  effective  cures 
and  therapies  will  emerge. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  21,  1993,  as  National  Biomedical 
Research  Day.  I  invite  the  Governors  of  the  50  States  and  the  Commonwealth 
of  Puerto  Rico,  and  the  appropriate  officials  of  all  other  jurisdictions  under 
the  American  flag,  to  issue  similar  proclamations.  I  ask  every  beneficiary 
of  biomedical  research;  that  is,  every  citizen  of  this  country,  to  acknowledge 
the  true  worth  of  biomedical  research.  I  ask  biomedical  researchers,  health 
care  professionals,  schools  and  universities,  community  organizations,  and 
businesses  to  join  in  efforts  to  celebrate  the  successes  of  biomedical  research 
and  to  promote  this  enterprise. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twentieth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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Presidential  Doctunenfs 


Exeenthre  Order  12873  of  October  2W,  1993 

Federal  Acquisition,  Recycling,  and  Waste  Prevention 


WHEREAS,  die  I^atioiT*s  interest  is  served  when  the  Federal  Government 
can  make  more  efficient  trse  of  natural  resources  by  maximizing  recycling 
and  preventing  waste  wherever  possiMe; 

WHEREAS,  drift  Adeitoistiatkm  is  determined  to  strengthen  the  role  of  the 
Federal  Govenuaeat  as  an  enlightenml,  ftnvironmentally  conscious  and  con- 
cftmed  consumer; 

WHEREAS,  the  Federal  Government  should — through  cost-effective  waste 
prevention  and  recycling  activities — ^work  to  conserve  disposal  capacity,  and 
serve  as  a  model  in  regard  for  private  and  other  public  institutions; 
and 

WfSREAS,  die  use  of  recycled  and  environmentally  preferable  products 
and  services  by  the  Federal  Govemmenf  can  spur  private  sector  devmopment 
ol  new  techn^gieft  and  use  of  such  products,  thereby  creating  business 
and  empioymant  opportunities  and  aahandng  regional  and  local  economies 
and  the  national  economy; 

NOW,  THEREFORE,  I.  WILUAM  CLINTON,  by  the  authority  vested  in 
me  as  President  by  die  Constitutioo  and  the  laws  of  the  United  States 
of  America,  includLag  the  Solid  Waste  Disposal  Act,  Public  Law  89-272, 
79  StaL  997,-  as.  amei^ad  ^  the  Resource  Conservation  and  Recovery  Act 
(“RCRA”],  Public  Law  94-58(k.  90  Slat,  2795  as  amended  (42  U.S.C  6901- 
6907),  and  section  301  of  title  3,  United  States  Code,  hereby  order  as  follows: 

PART  t— PREAMBLE 

Section  101,  CmoistiBnC  wkh  the  demands  of  efficiency  and  cost  effectiveness, 
the  head  of  each  Exeeutinre  agency  shall  incorporate  waste  prevention  and 
recycling  in  the  agency's  daily  operations  and  work  to  increase  and  expand 
markets  for  recovered  materials  through  greater  Federal  Government  pref¬ 
erence  and  demand  for  such  products. 

Sec.  102.  Consistent  with  policies  established  by  Office  of  Federal  Procure¬ 
ment  Policy  ("OFPP*)  Ifofky  Letter  92—4,  agencies  shall  comply  with  execu¬ 
tive  braiich  pdides  for  the  acquisition  and  use  of  environmenUdly  preferable 
products  and  services  and  implement  cost-effective  procurement  preference 
programs  favoring  the  purchase  of  these  products  and  services. 

See.  199’.  This  order  creates  a  Federal  Environmental  Executive  and  estab¬ 
lishes  high-level  Environmental  Executive  positions  within  each  agency  to 
be  responsible  for  expediting  the  implementation  of  this  order  and  statutes 
that  pertaio  to  this  order. 

PART  2— OEHNmONS 

For  purposes  of  this  oider; 

Sec.  201,  **&sivjroaiaenCally  pseforable'*  memis  products  or  services  that  have 
s  lesser  or  reduced  ^ket  (Hi  humam  health  and  the  environment  when 
ccHBpaxed  witit  ccuBpetoag  products  or  services  that  serve  the  same  purpose. 
Thift  comparisoo  ccMider  raw  materials  acquisition,  production,  manu¬ 
facturing,  DftdcagiBg,  distribstKa,  reuse,  operation,  maintenance,  or  disposal 
of  the  pnomiGt  w  service. 
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Sec.  202.  "Executive  agency"  or  "agency"  means  an  Executive  agency  as 
defined  in  5  U.S.C.  105.  For  the  purpose  of  this  order,  military  departments, 
as  defined  in  5  U.S.C.  102,  are  covered  under  the  auspices  of  the  Elepartment 
of  Defense. 

Sec.  203.  "Postconsumer  material"  means  a  material  or  finished  product 
that  has  served  its  intended  use  and  has  been  discarded  for  disposal  or 
recovery,  having  completed  its  life  as  a  consumer  item.  "Postconsumer  mate¬ 
rial"  is  a  part  of  the  broader  category  of  "recovered  material". 

Sec.  204.  "Acquisition"  means  the  acquiring  by  contract  with  appropriated 
funds  for  supplies  or  services  (including  construction)  by  and  for  the  use 
of  the  Federal  Government  through  purchase  or  lease,  whether  the  supplies 
or  services  are  already  in  existence  or  must  be  created,  developed,  dem¬ 
onstrated  and  evaluated.  Acquisition  begins  at  the  point  when  agency  needs 
are  established  and  includes  the  description  of  requirements  to  satisfy  agency 
needs,  solicitation  and  selection  of  sources,  award  of  contracts,  contract 
financing,  contract  performance,  contract  administration  and  those  technical 
and  management  functions  directly  related  to  the  process  of  fulfilling  agency 
needs  by  contract. 

Sec.  205.  "Recovered  materials"  means  waste  materials  and  by-products 
which  have  been  recovered  or  diverted  from  solid  waste,  but  such  term 
does  not  include  those  materials  and  by-products  generated  from,  and  com¬ 
monly  reused  within,  an  original  manufacturing  process  (42  U.S.C.  6903 
(19)). 

Sec.  206.  "Recyclability"  means  the  ability  of  a  product  or  material  to 
be  recovered  from,  or  otherwise  diverted  from,  the  solid  waste  stream  for 
the  purpose  of  recycling. 

Sec.  207.  "Recycling"  means  the  series  of  activities,  including  collection, 
separation,  and  processing,  by  which  products  or  other  materials  are  recov¬ 
ered  from  the  solid  waste  stream  for  use  in  the  form  of  raw  materials 
in  the  manufacture  of  new  products  other  than  fuel  for  producing  heat 
or  power  by  combustion. 

Sec.  206.  "Waste  prevention,"  also  known  as  "source  reduction,"  means 
any  change  in  the  design,  manufacturing,  purchase  or  use  of  materials  or 
products  (including  packaging)  to  reduce  their  amount  or  toxicity  before 
they  become  municipal  solid  waste.  Waste  prevention  also  refers  to  the 
reuse  of  products  or  materials. 

Sec.  209.  "Waste  reduction"  means  preventing  or  decreasing  the  amount 
of  waste  being  generated  through  waste  prevention,  recycling,  or  purchasing 
recycled  and  environmentally  preferable  products. 

Sec.  210.  "Life  Cycle  Cost"  means  the  amortized  annual  cost  of  a  product, 
including  capital  costs,  installation  costs,  operating  costs,  maintenance  costs 
and  disposal  costs  discounted  over  the  lifetime  of  the  product. 

Sec.  211.  "Life  Cycle  Analysis"  means  the  comprehensive  examination  of 
a  product’s  environmental  and  economic  effects  throughout  its  lifetime  in¬ 
cluding  new  material  extraction,  transportation,  manufacturing,  use,  and 
disposal. 

PART  3—THE  ROLE  OF  THE  FEDERAL  ENVIRONMENTAL  EXECUTIVE  AND  AGENCY 
ENVIRONMENTAL  EXECUTIVES 

Sec.  301.  Federal  Environmental  Executive,  (a)  A  Federal  Environmental 
Executive  shall  be  designated  by  the  President  and  shall  be  located  within 
the  Environmental  Protection  Agency  ("EPA").  The  Federal  Environmental 
Executive  shall  take  all  actions  necessary  to  ensure  that  the  agencies  comply 
with  the  requirements  of  this  order  and  shall  generate  an  annual  report 
to  the  Office  of  Management  and  Budget  ("0MB”),  at  the  time  of  agency 
budget  submissions,  on  the  actions  taken  by  the  agencies  to  comply  with 
the  requirements  of  this  order.  In  carrying  out  his  or  her  functions,  the 
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Federal  Environmental  Executive  shall  consult  with  the  Director  of  the  White 
House  Office  on  Environmental  Policy. 

(b)  Staffing.  A  minimum  of  four  (4)  full  time  staff  persons  are  to  be 
provided  by  the  agencies  listed  below  to  assist  the  Federal  Environmental 
Executive,  one  of  whom  shall  have  experience  in  specification  review  and 
program  requirements,  one  of  whom  shall  have  experience  in  procurement 
practices,  and  one  of  whom  shall  have  experience  in  solid  waste  prevention 
and  recycling.  These  four  staff  persons  shall  be  appointed  and  replaced 
as  follows: 

(1)  a  representative  from  the  Department  of  Defense  shall  be  detailed 
for  not  less  than  one  year  and  no  more'than  two  years; 

(2)  a  representative- from  the  General  Services  Administration  C'GSA”) 
shall  be  detailed  for  not  less  than  one  year  and  no  more  than  two  years; 

(3)  a  representative  from  EPA  shall  be  detailed  for  not  less  than  one 
year  and  no  more  than  two  years;  and 

(4)  a  representative  from  one  other  agency  determined  hy  the  Federal 
Environmental  Executive  shall  be  detailed  on  a  rotational  basis  for  not 
more  than  one  year. 

(c)  Administration.  Agencies  axe  reouested  to  make  their  services,  personnel 
and  facilities  available  to  the  Federal  Environmental  Executive  to  the  maxi¬ 
mum  extent  practicable  for  the  performance  of  functions  under  this  order. 

(d)  Committees  and  Work  Groups.  The  Federal  Environmental  Executive 
shall  establish  committees  and  work  groups  to  identify,  assess,  and  rec¬ 
ommend  actions  to  be  taken  to  fulfill  the  goals,  responsibilities,  and  initiatives 
of  the  Federal  Environmental  Executive.  As  these  committees  and  work 
groups  are  created,  agencies  are  requested  to  designate  appropriate  personnel 
in  the  areas  of  procurement  and  acquisition,  standards  and  specifications, 
electronic  commerce,  facilities  management,  waste  prevention,  and  recycling, 
and  others  as  needed  to  staff  and  work  on  the  initiatives  of  the  Executive. 

(e)  Duties.  The  Federal  Environmental  Executive,  in  consultation  with 
the  Agency  Environmental  Executives,  shall: 

(1)  identify  and  recommend  initiatives  for  government-wide  implementa¬ 
tion  that  will  promote  the  purposes  of  this  order,  including: 

(A)  the  development  of  a  federal  plan  for  agency  implementation 
of  this  order  and  appropriate  incentives  to  encourage  the  acquisition 
of  recycled  and  environmentally  preferable  products  by  the  Federal 
Government; 

(B)  the  development  of  a  federal  implementation  plan  and  guidance 
for  instituting  economically  efficient  federal  waste  prevention,  en¬ 
ergy  and  water  efficiency  programs,  and  recycling  programs  within 
ea^  agency;  and 

(C)  the  development  of  a  plan  for  making  maximum  use  of  available 
funding  assistance  programs; 

(2)  collect  and  disseminate  information  electronically  concerning  meth¬ 
ods  to  reduce  waste,  materials  that  can  be  recycled,  costs  and  savings  associ¬ 
ated  with  waste  prevention  and  recycling,  and  current  market  sources  of 
products  that  are  environmentally  preferable  or  produced  with  recovered 
materials; 

(3)  provide  guidance  and  assistance  to  the  agencies  in  setting  up  and 
reporting  on  agency  programs  and  monitoring  their  effectiveness;  and 

(4)  coordinate  appropriate  government-wide  education  and  training  pro¬ 
grams  for  agencies. 

Sec.  302.  Agency  Envirozunental  Executives.  Within  90  days  after  the  effective 
date  of  this  order,  the  head  of  each  Executive  department  and  major  procuring 
agency  shall  designate  an  Agency  Environmental  Executive  from  among 
his  or  her  staff,  who  serves  at  a  level  no  lower  than  at  the  Deputy  Assistant 
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Secretary  level  or  equivalent  The  Agency  Environmental  Executive  will 
be  responsible  fim: 

(a)  coordinating  all  environmental  programs  in  the  areas  of  procurement 
and  acquisition,  standards  and  specification  review,  facilities  management, 
waste  prevention  «id  recycling,  and  logistics; 

(b)  participating  in  the  interagency  development  of  a  Federal  plan  to: 

(1)  create  an  awarraess  and  outreach  program  for  the  private  sector 
to  facilitate  markets  for  environmentally  preferable  and  recycled  products 
and  services,  promote  new  technologies,  improve  awareness  about  federal 
efforts  in  this  area,  and  expedite  agency  efforts  to  procure  new  products 
identified  under  this  order, 

(2)  establish  incentives,  provide  guidance  and  coordinate  appropriate 
educational  programs  for  agency  employees;  and 

(3)  GOtndinate  the  development  of  standard  agency  reports  required  by 
this  order, 

(c)  reviewing  agency  programs  and  acquisitions  to  ensure  compliance  with 
this  order. 

PMir  4  /tCQUUmOM  FLANNMQ  AND  AFFIRIIATIVE  PROCUREMENT  PROGRAMS 


Sec.  401.  Acquisition  I^anning.  In  dev^ping  plans,  drawings,  work  state¬ 
ments,  specifications,  or  othw  product  descriptions,  agencies  shall  consider 
the  following  foctois;  eliminadon  of  vir^  material  requirements;  use  of 
recovered  materials;  reuse  of  product;  life  cycle  cost;  recyclability;  use  of 
environmentally  preferable  pr^ucts;  waste  prevention  (including  toxicity 
reduction  or  elimi^tion);  and  ultimate  disposd,  as  appropriate.  These  factors 
should  be  considered  in  acquisition  planning  for  ^  procurements  and  in 
the  evaluation  and  award  of  contracts,  as  appropriate.  Program  and  acquisi¬ 
tion  managns  should  take  an  active  role  in  these  activities. 

Sec.  402.  Affirmative  Procuraasent  Pttfoams.  The  head  of  each  Executive 
agency  ahdl  deydfop  and  implement  ttmrmative  procurement  programs  in 
accordance  with  RC^  section  6002  (42  U.S.C  6962)  and  this  order.  Agencies 
shall  ensure  that  responsibilities  for  preparation,  implementation  and  mon¬ 
itoring  of  affirmative  procurement  programs  are  shared  between  the  program 
persomiel  and  procuranent  pwscmnm.  For  the  purposes  of  all  purchases 
made  pntsttmt  to  thia  order,  EPA,  in  consultation  with  such  other  Federal 
agenciee  as  appropriate,  riiall  endeavor  to  maximize  environmental  benefits, 
consistent  with  price,  performance  and  availability  considerations,  and  shall 
a(4ust  bid  solicUation  guidelines  as  necessary  in  order  to  accomplish  this 
go^ 

(a)  Agencies  shall  estridish  affirmative  procurement  programs  for  all  des¬ 
ignated  EPA  guideline  items  purdiased  by  their  agency.  For  newly  designated 
items,  agencies  shall  revise  their  internal  programs  within  one  year  from 
the  date  EPA  designated  the  new  items. 

(b)  For  the  currently  designated  EPA  guideline  items,  which  are:  (i)  concrete 
and  cement  containing  fly  ash;  (ii)  recycled  paper  products;  (iii)  re-refined 
lubricating  oil;  (iv)  retread  tires;  and  (v)  insulation  containing  recovered 
materials;  and  for  all  fitture  guideline  items,  agencies  shall  ensure  that 
their  affirmative  procurement  programs  require  that  100  percent  of  their 
purchases  of  products  meet  or  escceed  the  EPA  guideline  standards  unless 
written  Justification  is  provided  that  a  product  is  not  available  competitively 
within  a  reasonable  ttee  frame,  does  not  meet  appropriate  performance 
standards,  or  is  only  availri}le  at  an  unreasonable  price. 

(c)  The  Agency  Environmental  Executives  will  track  agencies'  purchases 
of  designated  EPA  guideline  itams  and  report  agencies'  purchases  of  such 
guidrilne  items  to  the  Federal  Environmental  &cecutive.  Agency  Environ- 
mratal  Bxecutivos  will  be  required  to  Justify  to  the  Federal  Environmental 
Executive  as  to  why  die  it^is)  hove  not  been  purchased  or  submit  a 
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plan  for  how  the  agencies  intend  to  increase  their  purchases  of  the  designated 
item(s). 

(d)  Agency  affirmative  procurement  programs,  to  the  maximum  extent 
practicable,  shall  encourage  that: 

(1)  documents  he  transferred  electronically, 

(2)  all  government  documents  printed  internally  he  printed  douhle-sided, 

and 

(3)  contracts,  grants,  and  cooperative  agreements  issued  after  the  effective 
date  of  this  order  include  provisions  that  require  documents  to  be  printed 
double-sided  on  recycled  pape^  meeting  or  exceeding  the  standards  estab¬ 
lished  in  this  order  or  in  future  EPA  guidelines. 

Sec.  403.  Procurement  of  Existing  Guideline  Items.  Within  90  days  after 
the  effective  date  of  this  order,  the  head  of  each  Executive  agency  that 
has  not  implemented  an  affirmative  prociirement  program  shall  ensure  that 
the  affirmative  procurement  program  nas  been  established  and  is  being  imple¬ 
mented  to  the  maximum  extent  practicable. 

Sec.  404.  Electronic  Acquisition  System.  To  reduce  waste  by  eliminating 
unnecessary  paper  transactions  in  the  acquisition  process  and  to  foster  accu¬ 
rate  data  collection  and  reporting  of  agencies’  purchases  of  recycled  content 
and  environmentally  preferred  products,  the  executive  branch  will  implement 
an  electronic  commerce  system  consistent  with  the  recommendations  adopted 
as  a  result  of  the  National  Performance  Review. 

PART  5— STANDARDS,  SPECIFICATIONS  AND  DESIGNATION  OF  ITEMS 

Sec.  501.  Specifications,  Product  Descriptions  and  Standards.  Where  applica¬ 
ble,  Executive  agencies  shall  review  and  revise  federal  and  military  specifica¬ 
tions,  product  descriptions  and  standards  to  enhance  Federal  procurement 
of  products  made  from  recovered  materials  or  that  are  environmentally  pref¬ 
erable.  When  converting  to  a  Commercial  Item  Description  (CID),  agencies 
shall  ensure  that  environmental  factors  have  been  considered  and  that  the 
CID  meets  or  exceeds  the  environmentally  preferable  criteria  of  the  govern¬ 
ment  specification  or  product  description.  Agencies  shall  report  annually 
on  their  compliance  wiffi  this  section  to  the  Federal  Environmental  Executive 
for  incorporation  into  the  annual  report  to  0MB  referred  to  in  section 
301  of  this  order. 

(a)  If  an  inconsistency  with  RCRA  Section  6002  or  this  order  is  identified 
in  a  specification,  standard,  or  product  description,  the  Federal  Environ¬ 
mental  Executive  shall  request  that  the  Environmental  Executive  of  the 
pertinent  agency  advise  the  Federal  Environmental  Executive  as  to  why 
the  specification  cannot  be  revised  or  submit  a  plan  for  revising  it  within 

*  60  days. 

(b)  If  an  agency  is  able  to  revise  an  inconsistent  specification  but  cannot 
do  so  within  60  days,  it  is  the  responsibility  of  that  agency’s  Environmental 
Executive  to  monitor  and  implement  the  plan  for  revising  it. 

Sec.  502.  Designation  of  Items  that  Contain  Recovered  Materials.  In  order 
to  expedite  the  process  of  designating  items  that  are  or  can  be  made  with 
recovered  materials,  EPA  shall  institute  a  new  process  for  designating  these 
items  in  accordance  with  RCRA  section  6002(e)  as  follows,  (a)  EPA  shall 
issue  a  Comprehensive  Procurement  Guideline  containing  designated  items 
that  are  or  can  be  made  with  recovered  materials. 

(1)  The  proposed  guideline  shall  be  published  for  public  comment  in 
the  Federal  Register  within  180  days  after  the  effective  date  of  this  order 
and  shall  be  updated  annually  after  publication  for  comment  to  include 
additional  items. 

(2)  Once  items  containing  recovered  materials  have  been  designated 
by  EPA  through  the  new  process  established  pursuant  to  this  section  and 
in  compliance  with  RCRA  section  6002,  agencies  shall  modify  their  affirms- 
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tive  procurement  programs  to  require  that,  to  the  maximum  extent  prac¬ 
ticable,  their  purchases  of  products  meet  or  exceed  the  EPA  guideline  stand¬ 
ards  unless  \^tten  justification  is  provided  that  a  product  is  not  available 
competitively,  not  available  within  a  reasonable  time  frame,  does  not  meet 
appropriate  performance  standards,  or  is  only  available  at  an  unreasonable 
price. 

(b)  Concurrent  with  the  issuance  of  the  Comprehensive  Procurement  Guide¬ 
line  required  by  section  502(a)  of  this  order,  EPA  shall  publish  for  public 
conunent  in  the  Federal  Register  Recovered  Material  Advisory  Notice(s) 
that  present  the  range  of  recovered  material  content  levels  within  which 
the  designated  recycled  items  are  currently  available.  These  levels  shall 
be  updated  periodically  after  publication  for  comment  to  reflect  changes 
in  market  conditions. 

Sec.  503.  Guidance  for  Environmentally  Preferable  Products.  In  accordance 
with  this  order,  EPA  shall  issue  guidance  that  recommends  principles  that 
Executive  agencies  should  use  in  making  determinations  for  the  preference 
and  purchase  of  environmentally  preferable  products. 

(a)  Proposed  guidance  shall  be  published  for  public  comment  in  the  Federal 
Reg^er  within  180  days  after  the  effective  date  of  this  order,  and  may 
be  updated  after  public  comment,  as  necessary,  thereafter.  To  the  extent 
necessary,  EPA  may  issue  additional  guidance  for  public  comment  on  how 
the  principles  can  bie  applied  to  specific  product  categories. 

(b)  Once  final  guidance  for  environmentally  preferable  products  has  been 
issued  by  EPA,  Executive  agencies  shall  use  these  principles,  to  the  maximum 
extent  practicable,  in  identifying  and  purchasing  environmentally  preferable 
products  and  shall  modify  their  procurement  programs  by  reviewing  and 
revising  specifications,  solicitation  procedures,  and  policies  as  appropriate. 
Sec.  504.  Minimum  Content  SUmdard  for  Printing  and  Writing  Paper.  Execu¬ 
tive  agency  heads  shall  ensure  that  agencies  shall  meet  or  exceed  the  follow¬ 
ing  minimum  materials  content  standards  when  purchasing  or  causing  the 
purchase  of  printing  and  writing  paper. 

(a)  For  hi^  speed  copier  paper,  offset  paper,  forms  bond,  computer  print¬ 
out  paper,  carbonless  paper,  file  folders,  and  white  woven  envelopes,  the 
minimum  content  standard  shall  be  no  less  than  20  percent  postconsumer 
materials  beginning  December  31,  1994.  This  minimum  content  standard 
shall  be  increased  to  30  percent  beginning  on  December  31. 1998. 

(b)  For  other  uncoated  printing  and  writing  paper,  such  as  writing  and 
office  paper,  book  pa^r,  cotton  fiber  paper,  and  cover  stock,  the  minimum 
content  standard  shall  be  50  percent  recovered  materials,  including  20  per¬ 
cent  postconsumer  materials  TOginning  on  December  31. 1994.  This  standard 
shall  be  increased  to  30  percent  begimring  on  December  31, 1998. 

(c)  As  an  alternative  to  meeting  the  standards  in  sections  504(a)  and 
(b),  for  all  printing  and  writing  papers,  the  minimum  content  standard 
shall  be  no  less  than  50  percent  recovered  materials  that  are  a  waste  material 
byproduct  of  a  finished  product  other  than  a  paper  or  textile  product  which 
would  otherwise  be  disposed  of  in  a  landfill,  as  determined  by  the  State 
in  which  the  facility  is  located. 

(1)  The  decision  not  to  procure  recycled  content  printing  and  writing 
paper  meeting  the  standards  specified  in  this  section  shall  be  based  solely 
on  a  determination  by  the  contracting  officer  that  a  satisfactory  level  of 
competition  does  not  exist,  that  the  items  are  not  available  within  a  reason¬ 
able  time  period,  or  that  the  available  items  fail  to  meet  reasonable  perform¬ 
ance  standards  estabhshed  by  the  agency  or  are  only  available  at  an  unreason¬ 
able  price. 

(2)  Each  agency  should  implement  waste  prevention  techniques,  as  speci¬ 
fied  in  section  402(d)  of  this  order,  so  that  total  annual  expenditures  for 
recycled  content  printing  and  writing  paper  do  not  exceed  current  annual 
budgets  for  paper  products  as  measur^  by  average  annual  expenditures, 
adjusted  for  inflation  based  on  the  Consumer  Price  Index  or  other  suitable 
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indices.  In  determining  a  target  budget  for  printing  and  writing  paper,  agen¬ 
cies  may  take  into  account  such  factors  as  employee  increases  or  decreases, 
new  agency  or  statutory  initiatives,  and  episodic  or  unique  requirements 
(e.g.,  census). 

(3)  Effective  immediately,  all  agencies  making  solicitations  for  the  pur¬ 
chase  of  printing  and  writing  paper  shall  seek  bids  for  paper  with 
postconsumer  material  or  recover^  waste  material  as  described  in  section 
504(c). 

Sec.  505.  Revision  of  Brininess  Specificatiovs  and  Standards.  The  General 
Services  Administration  and  otiier  Federal  agencies  are  directed  to  identify, 
evaluate  and  revise  or  eliminate  any  stand^s  or  specifications  unrelated 
to  performance  that  present  barriers  to  the  purch^  of  paper  or  paper 
products  made  by  production  processes  that  minimize  emissions  of  ham^ 
byproducts.  This  evaluation  sh^  include  a  review  of  unnecessary  brightness 
and  stock  clause  provisions,  such  as  lignin  content  and  chemic^  pulp 
requirements.  The  GSA  shall  complete  the  review  and  revision  of  such 
specifications  within  six  months  after  the  effective  date  of  this  order,  and 
shall  consult  closely  with  the  Joint  Committee  on  Printing  during  such 
process.  The  GSA  shall  also  compile  any  information  or  market  studies 
that  may  be  necessary  to  accomplish  the  objectives  of  this  provision. 

Sec.  506.  Procurement  of  Re-refined  Lubricating  Oil  and  Retread  Tires.  Within 
180  days  after  the  eff^ve  date  of  this  order,  agencies  shall  implement 
the  EPA  procurement  guidelines  for  re-refined  lubricating  oil  and  retread 
tires. 

(a)  Commodity  managers  shall  finalize  revisions  to  specifications  for  re¬ 
refined  oil  and  retread  tires,  and  develop  and  issue  specifications  for  tire 
retreading  services,  as  commodity  managers  shall  take  affirmative  steps  to 
procure  ffiese  items  in  accordance  with  RQ^  section  6002. 

(b)  Once  these  items  become  available,  fleet  managers  shall  take  affirmative 
steps  to  procure  these  itmns  in  accordance  with  RCRA  section  6002. 

Sec.  507.  Product  Testing.  The  Secretary  of  Commerce,  through  the  National 
Institute  of  Standards  and  Technology  (“NIST"),  shall  establish  a  program 
for  testing  tiie  performance  of  products  containing  recovered  materials  or 
deemed  to  be  environmentally  preferable.  NIST  sh^l  work  with  EPA,  GSA 
and  other  public  and  private  sector  organizations  that  conduct  appropriate 
life  cycle  analyses  to  gather  information  that  will  assist  agencies  in  making 
selections  of  products  and  services  that  are  environmentally  preferable. 

(a)  NIST  shall  publish  appropriate  reports  describing  testing  programs, 
their  results,  and  recommendations  for  testing  methods  and  related  sp^fica- 
tions  for  use  by  Executive  agencies  and  other  interested  parties. 

(b)  NIST  shall  coordinate  with  other  Executive  and  State  agencies  to 
avoid  duplication  with  existing  testing  programs. 

PART  6— AGENCY  GOALS  AND  REPORTING  REQUIREMENTS 

Sec.  601.  Goals  for  Waste  Inaction.  Each  agency  shall  establish  a  goal 
for  solid  waste  prevention  and  a  goal  for  recycling  to  be  achieved  by  the 
year  1995.  These  goals  shall  be  submitted  to  the  Federal  Environmental 
Executive  within  180  days  after  the  effective  date  of  this  order.  Progress 
on  attaining  these  goals  shall  be  reported  by  the  agencies  to  the  Federal 
Environmental  Executive  for  the  annual  report  specffied  in  section  301  of 
this  order. 

Sec.  602.  Goal  for  Increasing  the  Procurement  of  Recycled  and  Other  Environ¬ 
mentally  Preferable  Products.  Agencies  shall  strive  to  increase  the  procure¬ 
ment  of  products  that  are  environmentally  preferable  or  that  are  made  with 
recovered  materials  and  set  annual  goals  to  maximize  the  number  of  recycled 
products  purchased,  relative  to  non-recycled  alternatives. 
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Sec.  603.  Review  of  Implementation.  The  President’s  Council  on  Integrity 
and  Efficiency  (“PQE”)  will  request  that  the  Inspectors  General  periodically 
review  agencies’  affirmative  procurement  programs  and  reporting  procedures 
to  ensure  their  compliance  with  this  order. 

PART  7— APPUCABIUTY  AND  OTHER  REQUIREMENTS 

Sec.  701.  Contractor  Operated  Facilities.  Contracts  that  provide  for  contractor 
operation  of  a  government-owned  or  leased  facility,  awarded  after  the  effec¬ 
tive  date  of  this  order,  shall  include  provisions  that  obligate  the  contractor 
to  comply  with  the  requirements  of  this  order  within  the  scope  of  its 
operations.  In  addition,  to  the  extent  permitted  by  law  and  where  economi¬ 
cally  feasible,  existing  contracts  should  be  modified. 

Sec.  702.  Real  Property  Acquisition  and  Management.  Within  90  days  after 
the  effective  date  of  this  order,  and  to  the  extent  permitted  by  law  and 
where  economically  feasible,  Executive  agencies  shall  ensure  compliance 
with  the  provisions  of  this  order  in  the  acquisition  and  management  of  ' 
federally  owned  and  leased  space.  GSA  and  other  Executive  agencies  shall 
also  indude  environmental  and  recycling  provisions  in  the  acquisition  of 
all  leased  space  and  in  the  construction  of  new  federal  buildings. 

Sec.  703.  Retention  of  Funds.  Within  90  days  after  the  effective  date  of 
this  ord6r,  the  Administrator  of  GSA  shall  develop  a  legislative  proposal 
providing  authority  for  Executive  agencies  to  retain  a  share  of  the  proceeds 
from  the  sale  of  materials  recovered  through  recycling  or  waste  prevention 
programs  and  specifying  the  eligibility  requirements  for  the  materials  being 
recycled. 

Sec.  704.  Model  Facility  Pro^ams.  Each  Executive  department  and  major 
procuring  agency  shall  establish  model  facility  demonstration  programs  that 
include*  comprehensive  waste  prevention  and  recycling  programs  and  empha¬ 
size  the  procurement  of  recycled  and  environmentally  preferable  products 
and  services  using  an  electronic  data  interchange  (EDI)  system. 

Sec.  705.  Recycling  Programs.  Each  Executive  agency  that  has  not  already 
done  so  shall  initiate  a  program  to  promote  cost  effective  waste  prevention 
and  recycling  of  reusable  materials  in  all  of  its  facilities.  The  recycling 
programs  implemented  pursuant  to  this  section  must  be  compatible  with 
applicable  State  and  local  recycling  requirements.  Federal  agencies  shall 
also  consider  cooperative  ventures  with  State  and  local  governments  to 
promote  recycling  and  waste  reduction  in  the  community. 

PART  »— AWARENESS 

Sec.  801.  Agency  Awards  Program.  A  government-wide  award  will  be  pre¬ 
sented  annually  by  the  White  House  to  the  best,  most  innovative  program 
implementing  the  objectives  of  this  order  to  give  greater  visibility  to  these 
efforts  so  that  they  can  be  incorporated  govermnent-wide. 

Sec.  802.  Internal  Agency  Awards  Programs.  Each  agency  shall  develop 
an  internal  agency-wide  awards  program,  as  appropriate,  to  reward  its  most 
innovative  environmental  programs.  Winners  of  agency-wide  awards  will 
be  eligible  for  the  White  House  award  program. 

PART  9— REVOCATION,  UMITATION  AND  IMPLEMENTATION 

Sec.  901.  Executive  Order  No.  12780,  dated  October  31,  1991,  is  hereby 
revoked. 

Sec.  902.  This  order  is  intended  only  to  improve  the  internal  management 
of  the  executive  branch  and  is  not  intended  to  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at  law  by  a  party  against  the  United 
States,  its  agencies,  its  officers,  or  any  other  person. 
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Sec.  903.  The  policies  expressed  in  this  order,  including  the  requirements 
and  elements  for  effective  agency  affirmative  procurement  programs,  shall 
be  implemented  and  incorporated  in  the  Federal  Acquisition  Regulation 
(FAR)  within  180  days  after  the  effective  date  of  this  order.  The  implementa¬ 
tion  language  shall  consist  of  providing  specific  direction  and  guidance 
on  agency  programs  for  preference,  promotion,  estimation,  certification,  re¬ 
viewing  ana  monitoring. 

Sec.  904.  This  order  shall  be  effective  immediately. 


THE  WHITE  HOUSE, 
October  20,  1993. 

(FR  Doc  93-26280 
Filod  10-21-03:  11:24  un] 
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Presidential  Documents 


Executive  Order  12874  of  October  20,  1993 

Establishing  an  Emergency  Board  To  Investigate  a  Dispute 
Between  llie  Long  Island  Rail  Road  and  Certain  of  Its  Em¬ 
ployees  Represented  by  the  United  Transportation  Union 

A  dispute  exists  between  The  Long  Island  Rail  Road  and  certain  of  its 
employees  represented  by  the  United  Transportation  Union. 

The  dispute  has  not  heretofore  been  adjusted  under  the  provisions  of  the 
Railway  Labor  Act,  as  amended  (the  "Act”). 

A  party  empowered  by  the  Act  has  requested  that  the  President  establish 
an  emergency  board  pursuant  to  section  9A  of  the  Act  (45  U.S.C.  159a). 

Section  9A(c)  of  the  Act  provides  that  the  President,  upon  such  request, 
shall  appoint  an  emergency  board  to  investigate  and  report  on  the  dispute. 

NOW,  THEREFORE,  by  the  authority  vested  in  me  by  section  9A  of  the 
Act,  it  is  hereby  ordered  as  follows: 

Section  1.  Establishment  of  Board.  There  is  established,  effective  October 
20,  1993,  a  board  of  three  members  to  be  appointed  by  the  President  to 
investigate  this  dispute.  No  member  shall  be  pecuniarily  or  otherwise  inter¬ 
ested  in  any  organization  of  railroad  employees  or  any  carrier.  The  board 
shall  perform  its  functions  subject  to  the  availability  of  funds. 

Sec.  2.  Report.  The  Board  shall  report  its  findings  to  the  President  with 
respect  to  the  dispute  within  30  days  after  the  date  of  its  creation. 

Sec.  3.  Maintaining  Conditions.  As  provided  by  section  9A(c)  of  the  Act, 
from  the  date  of  the  creation  of  the  board  and  for  120  days  thereafter, 
no  change,  except  by  agreement  of  the  parties,  shall  be  made  by  the  carrier 
or  the  employees  in  the  conditions  out  of  which  the  dispute  arose. 

Sec.  4.  Expiration.  The  board  shall  terminate  upon  the  submission  of  the 
report  provided  for  in  Section  2  of  this  order. 


THE  WHITE  HOUSE, 
October  20,  1993. 

[FR  Doc.  9S-26281 
Filed  10-21-93:  11:22  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Alaska  Federal-State  Joint  Board  to 
Convene  an  Open  Meeting,  Tuesday, 
October  28, 1993 

(CC  Docket  No.  83-1376} 

Released:  October  IS,  1993. 

The  Alaska  Federal-^ate  Joint  Boud 
in  GC  Docket  83-1376  will  convene  an 


open  public  meeting  on  Tuesday, 
Cictober  26. 1993,  at  9:30  a.m.  at  the 
Federal  Communications  Commission, 
1919  M  St.  NW.,  Washington,  DC  in 
room  856.  The  meeting  will  be  held  to 
consider  a  JmiU  Board  Final 
Recommendation  addressing  interstate 
telecommunicaftions  market  structure 
issues  Alaska.  Interested  persons 
may  attend  the  meeting. 

Additional  informatmn  concerning 
this  meeting  may  be  obtained  from  Rtise 


Crellin,  Common  Carrier  Bureau.  FCC, 
at  <202)  632-1292,  or  Kent  Nilsson. 
Common  Carrier  Bureau,  FCC,  at  (202)  - 
632-1302. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

IFR  Doc  93-26141  Piled  1(^21-93;  11:50 
am) 
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No.  93-41  of 
September  29, 

1993 . 51977 
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905 . . . 
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. 51906 

127™ 

. 51906 

155 

. . . 54315 
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. . 54315 

. . 54870 
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311-. . 53822 
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21 . . 51780,  51781 
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17 . 51799 
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52— . 52237.  53885.  54041. 
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372. 
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.52374 
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54838 
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_ 52194 
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. 52917 
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_ 53660 

370 . . . 

_ 52414 

101-40.. 

_ 53889 
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.31712,  54902 
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_ 54045 

53897 

435 . 

51408 
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. . 51408 
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440..- . 

. 51408 
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-54540 
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.5.3481 
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. -54540 
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..51268.  53481 
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. 34540 
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447- . 
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5a.5fu 

37 _ _ 

. 51550 
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7001 . 

52flR3 

7002 

.  526a4 
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_ 53426 
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625 . 52685 

642 . 51579,  51789 
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669 . 53145 
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53148.53668 
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641  _ 52063.  52073.  52474 

642  . 54108 

648  . 53183 

649  . 53172 

650  . 53172 

651  . 52073,  53172 

652  . 53172 

655 . 53172 

675 . 53497 


UST  OF  PUBUC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  current 


session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjurxrtion 
with  “PLUS”  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  taws  is  not 
published  In  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  “slip  laws”) 
from  the  Superintendent  of 
Documents.  U.S.  Government 
Printing  Office,  Washington, 

DC  20402  (phono.  202-512- 
2470). 

H.J.  Res.  218/P.L.  103-108 

Designating  October  16,  1993, 
and  October  16,  1994,  each 
as  World  Food  Day.  (Oct  18, 
1993;  107  Stat.  1034;  2 
pages) 

H.J.  Res.  265/P.L.  103-109 

To  designate  October  19, 
1993,  as  “National 
Mammography  Day”.  (Oct  18. 
1993;  107  Stat.  1036;  1  page) 

Last  List  October  15,  1993 


FEDERAL  REGISTER  SUBSCRIBERS; 
IMPORTANT  INFORMATION 
ABOUT  YOUR  SUBSCRIPTION 


After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE — Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — ^you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 
or  select. . . 

•  the  daily  only  Federal  Register  (basic  service)  • 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know'when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


AFRSMITH212J  DEC  92  R 

JOHN  SMITH 
212  MAIN  ST 

FORESTVILLE  MD  20747 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

GUIDE;  Revised  January  1,  1992 
•  SUPPLEMENT:  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPL^^ENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  horn  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  muk  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  RBCULAnONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
'  Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 

Onler  Procossing  Code:  P3 


* 

□  YES  ,  please  send  me  the  following: 


Charge  your  order. 

Ifa  Easyl 


lb  fax  your  orders  (202)  512-2250 


copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 


copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-001-00052-1  at  $4.50  each.  - 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additionai  address/attention  line) 


(Street  address) 


(City.  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 

May  we  make  your  name/address  available  to  other  mailers?  (H]  Q 


Please  Choose  Method  of  Payment: 

Q  Check  Payable  to  the  Superintendent  of  Documents 

1 _ 1  GPO  Denosit  Account  1 _ 1 _ 1 _ L 

TTT1-n 

CZl  VISA  or  MasterCard  Account 

rr'i  1  n  i  riTn  rn'n  ri  i  i 

1  1  1  1  1  (Credk  card  expiration  date) 

Thank  you  for 
your  order! 

(Authorizing  Signature) 

»5«3) 

Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsbuigh,  PA  15250-7954 


Order  Now! 


rhe  United  States 
Government  Manual 
1 993/94 


As  the  official  handbook  of  the  Federal  Government, 
he  Manual  is  the  best  source  of  information  on  the 
ictivities,  functions,  organization,  and  principal  officials 
)f  the  agencies  of  the  legislative,  judicial,  and  executive 
tranches.  It  also  Includes  information  on  quasi-official 
jgencies  and  international  organizations  in  which  the 
Jnited  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
ind  who  to  see  about  a  subject  of  particular  concern  Is 
?ach  agency's  "Sources  of  Information"  section,  which 
rovides  addresses  and  telephone  numbers  for  use  in 
btaining  specifics  on  consumer  activities,  contracts  and 
rants,  employment,  publications  and  fflms,  and  many 
ther  areas  of  citizen  interest.  The  Manual  also  includes 
omprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
vhich  lists  the  agencies  and  functions  of  the  Federal 
overnment  abolished,  transferred,  or  changed  in 
ame  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
egister.  National  Archives  and  Records  Administration. 


The  United  States 

Government  Manual 

1993/94 

30.00  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


irder  Processing  Code: 

6395 


Charge  your  order.  CSflKimHH 
Ifs  easy! 

To  fax  your  orders  (202)  512-2250 


I  I  YES,  please  send  me _ copies  of  the  The  United  States  Government  Manual,  1993/94  S/N  069-000-00053-3 

at  $30.00  ($37.50  foreign)  each. 


The  total  cost  of  my  order  is  $ 


Zompany  or  personal  name) 


additional  address/attention  line) 


trect  address) 


rity.  State,  Zip  code) 


3aytime  phone  including  area  code) 


ui chase  order  no.) 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(Please  type  or  print) 


Please  choose  method  of  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  |  |  |  —  Q 

□  VISA  □  MasterCard  Account 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  signature)  ^  8 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Announdiig  the  Latest  Edition 


The  Federal 
Register: 

What  It  Is 
and 

How  to  Use  It 

A  Guide  for  die  User  of  the  Federal  Register- 
Code  fd  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem.' 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Oidcf  praoets»s  code: 

*6173 

□  yes,  please  send  me  the  following; 


Charge  your  orden 


/f's  Easy! 


lb  fax  your  orders  (202)-5t2-2250 


copies  ol  The  Federal  Register-Whal  N  le  and  How  1b  Use  It.  $700  per  copy.  Stock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  diange. 


(Company  or  Penonai  Name)  (Please  type  or  print) 


(Addkkmal  addicss/atteation  line) 


Please  Choose  Method  Riyment: 

[Zl  Check  liable  to  the  Superintendent  of  Documents 
CH  GPO  Deposit  Account  1  I  I  I  t  1  1 
□  VISA  or  MasterCard  Account 


(Street  address) 


(City,  State,  ZIP  Code) 


(D^me  phone  including  area  code) 


1  1  M  M  1  M  1  M  M 

TTTTTTl 

1  1  1  1  1  (Credit  card  expiration  date) 

Thank  you  for 
your  order! 

(Authorizing  Sigttature) 

tRn.  1-93) 

(Purchase  Order  No.) 

May  wc  make  your  name/address  kiailable  to  other  Bailers? 


YES  NO 
□  □ 


Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Printed  on  recycled  paper 


